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PREFACE. 


This  work  was  written  for  the  benefit  of  practising  law- 
yers, and  with  a  view  to  aid  them  in  the  solution  of  vexed 
questions  relating  to  railway  law  with  which  they  may 
have  to  deal.  With  this  single  purpose  in  view,  I  have 
examined  many  thousand  cases  ij^lving  questions  relat- 
ing to  the  topics  treated,  have  eliminated  their  doctrine, 
and  as  far  as  practicable  stated  the  gist  of  them  in  the 
text  or  the  notes.  The  most  important  topics  have  been 
carefully  and  fully  treated,  —  such  as  relate  to  corporate 
powers,  uUra  ttm,  pooling  contracts,  the  duties  and  lia- 
bilities of  railway  companies  as  carriers  of  passengers, 
negligence,  tickets,  the  expulsion  of  passengers,  the  powers 
and  duties  of  directors  and  other  officers,  eminent  domain, 
municipal  subscriptions,  stockholders,  etc.  In  the  treat- 
ment of  these  topics,  as  well  as  others  not  enumerated,  I 
have  given  the  gist  of  many  cases  by  way  of  illustration, 
and  have  endeavored  as  far  as  possible  to  make  the  work 
useful  and  practical.  Having  been  for  several  years,  be- 
fore I  commenced  the  work  of  writing  text-books,  attorney 
for  a  leading  railway  company,  by  a  varied  and  extensive 
experience  I  learned  some  of  the  needs  of  the  profession 
in  a  work  upon  this  subject,  and  my  aim  has  been  to 
supply  such  ft  work  as  this  experience  suggested  to  be 
necessary   for   attorneys   both   for   and   against   railway 
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companies.  How  far  I  have  succeeded  in  accomplishing 
this  purpose  is  not  for  me  to  say,  but  is  for  the  profession 
to  judge,  when  practical  tests  are  applied  to  the  work. 
Upon  a  subject  involving  so  wide  a  field  as  that  relating 
to  railways,  it  could  not  of  course  be  expected  that  I 
should  treat  it  in  aU  its  details ;  I  have  confined  myself  as 
far  as  possible  to  those  topics  which  are  peculiar  to  this 
class  of  corporations,  or  to  the  peculiar  application  to 
them  by  the  courts,  of  the  law  of  corporations.  If  I  have 
omitted  anything  which  ought  to  have  been  embraced 
in  the  work,  it  is  not  because  I  have  sought  to  shirk 
or  evade  any  labor  incident  to  the  preparation  of  such  a 
work,  but  is  chargeable  wholly  as  an  error  of  judgment. 

In  using  the  table  of  cases,  it  should  be  borne  in  mind 
that  courts  and  text^books  sometimes  cite  cases  with  the 
full  name  of  the  railroad  corporation,  sometimes  with  the 
brief  or  popular  name,  and  often  merely  as  "  Railroad." 
So  far  as  possible,  different  citations  of  the  same  case,  from 
different  sources,  have  been  placed  under  the  full  and 
proper  name  of  the  road ;  but  as  it  has  not  been  always 
practicable  to  trace  up  the  cases  inadequately  cited,  the 
reader  who  cannot  find  the  case  he  seeks  under  its  full  title, 
will  do  well  to  look,  also  under  the  word  "Railroad." 

H.  G.  WOOD. 
BosTOK,  Sept.  1,  1885. 
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Sec.  1.  Railways — What  are. — A  railroad  has  been  defined  to  be 
a  road  or  way  on  which  iron  rails  are  laid,  for  wheels  of  vehicles  to 
nm  on.*  In  many  of  the  early  charters  granted  for  the  construction 
of  railways,  authority  was  given  to  build  a  railroad  with  "  iron  " 
rails ;  but,  unless  thus  restricted,  or  expressly  or  impliedly  prohibited, 
there  can  be  no  question  but  that  a  railway  may  be  coustructed  with 
rails  made  from  any  suitable  material ;  so  that  it  may  be  said  that 
"  a  railroad  is  a  roadway  upon  which  rails  are  laid  suitable  for  the 
passage  of  vehicles  adapted  to  use  thereon."  When  constructed 
under  the  authority  of  a  grant  from  the  legislature,  or  under  the  pro- 
visions of  the  general  law,  they  are  treated  as  improved  highways,' 
to  be  used  in  a  particular  mode.'     But  they  possess  none  of  the 

*  Webster's  Dictionary^  •*  Railroads."  vehicles  are  transported  thereon;  and  that 

It  is  proper  to  state  here,  that  the  words  the  nse  of  such  railroad  may  he  contracted 

"Bailroads"  and   "Bail ways"  are  syn-  for  under  a  statute  authorizing  such  con- 

ooytnous  and  interchangeable  terms.  tract,  without  any  reference  to  the  ques- 

'  Hall»  J.,  in  White  Riyer  Turnpike  tion  whether  such  use  is  to  be  effected  by 
Co.  V.  Vt.  Central  R.  R.  Co.,  21  Vt.  594.  horses  or  steam  or  by  any  other  known  or 
In  Central  Crosstown  R.  K.  Co.  v.  Twenty-  unknown  motive  power,  and  equally  with* 
Third  St.  R.  R.  Cow,  54  How.  Pr.  (N.  Y),  out  regard  to  the  nature  of  the  locality 
168,  it  was  said  that  iron  tracks  or  rails  through  which  such  road  may  extend. 
Becurely  fostened  to  the  soil,  whether  of  a        *  Walford  on  Railways,  8,  n.  b.  (Ben- 
street  or  prairie,  constitute  a  railroad,  t97«-  nett's  edn. ). 
tpedive  of  the  propelling  powers  by  which 
VOL.  I.  —  1 
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essential  features  of  a  highway,  and  are  not  subject  to  the  rules 
which  are  applied  to  highways ;  nor  can  they  strictly  be  said  to  be 
"public"  highways,  because  the  public  has  no  right  to  use  them, 
except  subject  to  such  regulations  as  the  company  owning  them 
prescribes,  or  by  virtue  of  authority  given  by  the  legislature.*  The 
public,  as  such,  has  no  interest  in  the  road  itseir,  and  is  under  no 
obligations  in  respect  to  it,  and  it  is  only  by  a  legal  fiction  that  it 
can  be  said  to  be  a  highway.  In  many  of  the  early  cases,  in  which 
questions  arose  as  to  whether  these  corporations  were  of  such  a 
public  character  that  the  lands  of  individuals  could  be  taken  for 
their  construction,  the  courts  likened  railroads  to  highways,  and  put 
the  right  to  take  lands  for  their  construction  and  operation  upon  the 
same  grounds  that  lands  may  be  taken  for  the  construction  of  high- 
ways. But,  as  has  before  been  stated,  the  points  of  resemblance  in 
a  legal  sense  are  far-fetched  and  mythical,  and  at  this  time  it  is 
not  deemed  necessary  to  put  their  right  to  take  private  property  for 
their  construction  upon  any  such  ground.'  The  easement  acquired 
over  the  lands  taken  for  the  construction  of  the  road  and  its  necessary 
appendages,  is  not  an  easement  held  by  the  public,  or  by  the  corpo- 
ration as  an  agent  of  the  public,^  but  exists  in  favor  of  the  corporation 
and  is  its  property,^  and  can  only  be  used  by  it,  or  those  holding  under 
it,  subject  to  the  terms  of  the  charter  or  grant,  and  such  general 
laws  as  are  fairly  applicable  to  the  corporation.  Ko  person  can  use 
the  roadway,  or  any  part  thereof,  for  any  purpose,  without  the  con- 
sent of  the  corporation ;  nor  can  the  l^slature  authorize  its  use  by 
any  other  corporation,  without  providing  for  proper  compensation  to 
the  corporation ;  and  therefore  the  proposition  that  the  public  has  an 
easement  in  the  roadways  is  preposterous.  A  railroad  may  exist 
without  rolling  stock,  and  in  the  absence  of  any  special  or  implied 
restriction  in  that  respect  in  the  charter  or  statute  under  which  it  is 
created,  any  species  of  motive  power  may  be  used  thereon  which 
the  company  chooses  to  employ ;  but  if  there  is  a  restriction  in  that 
respect,  such  motors  only  can  be  employed  as  the  statute  designates; 
as,  if  the  charter  or  general  law  authorizes  the  construction  of  a  rail- 
road *"  to  be  operated  by  steam,"  it  can  be  operated  only  by  steam ; 

1  Central,  &c  R.  R.  Co.  v.  Rockafellow,  '  Baldwin,  J.,  in  Burlington,  kc,  R.  R. 

17  III.  541;  Burlington,  kc  R.  R.  Go.  v,  Co.  v.  Mt.  Pleasant,  ante* 

Spearman,  12  Iowa,  112.  *  Grand  Rapids,  ftc.  R.  R.  Ga  v.  Grand 

s  Burlington,  &C.R.R.  Co.  v.Mt  Pleas-  Rapida  ft  Indiana  R.  R.  Co.,  36  Mich, 

ant,  12  Iowa,  112;  Gibson  V.  Maaon,  5  Ney.  265. 
2S8. 
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or  if  it  authorizes  the  construction  of  a  "  horse  "  or  "  street  **  railroad, 
to  be  operated  by  "  horses,"  it  can  be  operated  only  by  that  species 
of  power ;  and  if  it  becomes  desirable  to  employ  a  different  species 
of  motor,  authority  must  be  obtained  from  the  legislature.  It  is  not 
necessary  that  the  particular  motive  power  to  be  employed  should 
be  specifically  stated  in  the  charter,  in  order  to  restrict  it  to  a  cer- 
tain species  of  power ;  because  in  the  absence  of  any  such  specific 
designation,  if  it  is  evident,  upon  an  application  of  the  charter  to  the 
subject  matter  of  the  grant,  that  a  particular  motive  power  was 
intended,  the  intention  of  the  legislature  so  ascertained  will  be  effectu- 
ated. Thus,  if  a  charter  is  granted  for  a  street  railway,  and  through- 
out the  State  all  such  roads  are  operated  by  horses  or  mules,  the 
charter  will  be  construed  as  intending  that  only  such  species  of 
power  shall  be  employed,  and  the  use  of  steam  motors  will  be  treated 
as  excluded.  So,  upon  the  other  hand,  if  a  charter  is  granted  for  the 
construction  of  a  railroad  for  the  carriage  of  freight  and  passengers 
between  certain  points,  and  it  is  evident  that  the  right  to  build  and 
operate  a  railroad  in  the  largest  sense  of  the  term  w^as  intended,  the 
right  to  operate  it  by  steam  engines  and  such  other  motors  or  appli- 
ances as  are  usually  employed  in  the  operation  of  that  class  of  rail- 
roads, will  be  implied ;  and  in  all  such  cases,  where  the  charter 
itself  is  silent  as  to  the  motors  to  be  employed,  the  rights  of  the 
corporation  in  that  respect  are  to  be  ascertained  by  an  application 
of  the  charter  to  the  subject  matter  of  the  grant. 

Sec.  2.  IncUvidaals  may  buUd  —  Wlien.  —  Any  person  may  build 
a  railroad  upon  his  own  land,  or  even  upon  the  land  of  others,  with 
their  consent,  and  may  operate  the  same  by  steam  or  any  other 
power  he  pleases;^  but  he  does  so  at  his  peril,  and  has  none  of 
the   privileges  or  immunities  which  are  possessed  by  corporations 

1  Stewart's  Appeal,  56  Penn.  St.  413;  try  by  individuals  and  corporations  for 

McCandless'  Appeal,  70  id.  210 ;  Bank  of  similar  purposes.     These  roads,  in  Eng- 

Middlebury    v.    Edgerton,    30    Vt.    182 ;  land,  were  built  under  what  are  called 

Bishop  V.  North,  II  Wall.  (U.  S.)  429;  **  way  leaves,"  and  under  these  it  was  held 

Dand  v,  Kingscote,  6  Wall.  (U.  S.)  174;  that  the  owners  acquired    the    right  to 

Dnrham,  &e.  Railway  «.  Walker,  2  Q.  B.  adopt  any  improvement  either  in  the  mode 

940;  Brand  o.  Hammersmith  L.  R.,  2Q.  B.  of  const niction  or  in  motive  power,  and 

223.     Bail  ways,  or  tramways,  as  they  were  when  steam  engines  came  into  general  use 

called,  built  by   individuals,  were  quite  for  that  purpose,  it  was  held  that  the  use 

common  in  England  before  railways  were  of  them  by  such  persons  came  within  the 

constructed  for  gen«^ral  purposes,  and  before  contemplation  of  the  grant,  although  at 

the  application  of  steam  as  a  motive  power,  the  date  of  the  grant  the  use  of  them  was 

These  were  mainly  built  by  the  owners  of  entirely    unknown.       Bishop    v.    North, 

mines  and  quarries,  for  private  purposes;  ante;    Barnard  v,  Wallis,  2  Bailw.  Cas. 

and  such  roaids  are  also  built  in  this  coun-  162. 


4  WHAT  ABB  BAILBOADS  —  HOW  CBBATED.      [CHAP.  I. 

created  for  tbat  purpose  by  the  legislature,  and  is  liable  for  all 
injuries  arising  either  to  the  property  or  person  of  another  by  the 
operation  of  such  road,^  and  for  all  nuisances  arising  from  the  noise, 
smoke,  or  other  consequences  of  operating  the  road ; '  he  is  not  only 
liable  in  damages,  but  also  to  indictment,  where  the  nuisance  is 
injurious  to  the  public  *  "  I  think,  therefore,"  says  Crompton,  J.,  in 
the  case  last  cited, ''  that  the  legal  carrying  out  of  such  a  scheme  as 
tiie  present,  can  only  be  effected  by  the  authority  of  Parliament."  ^ 
But  tlie  legislature  may  delegate  authority  to  a  municipal  corpora* 
tion  to  authorize  or  prevent  the  use  of  its  streets  for  the  construction 
of  railroads,  to  be  operated  by  steam  or  other  power,*  and  in  such  a 
case,  the  action  of  the  municipal  government  is  conclusiv&  But 
even  though  such  consent  is  given  by  the  city,  it  amounts  to  nothing 
more  than  a  license  which  ia  revocable  at  pleasure  ^^  and  in  no 
event  can  such  a  license  operate  as  a  protection  to  the  railway 
corporation  against  liability  for  a  nuisance  created  by  it,  injurious  to 
the  property  of  any  citizen^ 

Sec.  3.  How  created.  —  Railroad  companies,  like  all  othw  corpo- 
rations, derive  their  existence  and  all  their  powers  from  the  sovereign 
authority.  State  or  national  ;^  but  so  far  as  railroad  corporations  are 
concerned,  it  ia  not  believed  that  in  the  States,  while  Congress  has 
the  power  to  create  them,  it  has  the  power  to  endow  them  with 
authority  to  take  the  lands  of  private  persons  for  their  construction, 
except  under  extraordinary  circumstances,  which  are  not  likely  to 
occur.    The  power  of  this  class  of  corporations,  as  well  as  of  all  others, 

^  Wilson  V.  Canningham,  3  Cal.  241.  States,  except  as  to  sach  corporations  as 

2  Regina  v.  Train,  3  F.  &  F.  22.  are  fairly  to  be  regarded  as  necessary  to 

'  Regina  v.  Train,  anU.  the   successful    accomplishment   of    the 

*  In  this  case  a  railway  was  laid  in  a  powers  and  functions  delegated  to  Con- 
public  street  by  municipal  authority  only,  gress  under  the  Constitution.  McCullough 
and  it  was  held  to  be  a  nuisance  by  reason  v.  Maryland,  4  Wheat.  <U.  S.)  316;  Osborne 
of  its  obstruction  to  public  travel.  See,  v.  Bank,  9  id.  73.  In  the  territories  and 
also,  similar  in  principle,  Regina  v.  The  localities  over  which  the  general  govern- 
Longton  Gas  Co.,  8  Cox  C.  C.  817.  ment  has  exclusive  jurisdiction.  Congress 

*  Buffalo,  &c.  B.  R.  Co.  v.  Buffalo,  5  has  authority  to  create  either  public  or 
Hill  (N.  Y.),  .209;  Veazie  v.  Mayo,  45  private  corporations;  and  under  the  power 
Me.  560;  Great  Western  R.  R.  Co.  v.  given  it  to  regulate  commerce  between  the 
Pecatur,  33  111.  381;  Bronson  v.  Pluladel-  States,  &c.,  there  ia  no  question  but  that 
phia,  47  Penn.  St.  329.  it  has  authority  to  charter  railroad  corpo- 

*  N.  Y.  &  Harlem  B.  R.  Co.  v.  New  rations  for  the  construction  of  railroads  in 
York,  1  Hilt.  (N.  Y.  C.  P.)  562,  the  territories  in  its  jurisdiction.    Thom- 

7  Gas  Co.  i>.  Teel,  20  Ind.  131.  son  v.  Pacific  R.  R.  Co.,  9  Wall.  (U.  S.) 

»  Ernst  V.  Bartle,  1  John.  (N.  Y.)  Cas.  679;  Pacific  R.  R.  Co.  v.  Lincoln  County, 

819.   But  it  seems  that  the  power  to  confer  1  Dill.  (U.  S.  C.  C. )  814. 

such  franchise  is  vested  exclusively  in  the 
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to  take  private  property  for  its  use  is  vested  exclusively  in  the  lepB" 
klores  of  the  several  States,  and  is  an  act  of  sovereignty,  and  has 
always  been  so  r^rded.  Under  the  civil  law,  franchises  could  only 
be  conferred  by  a  decree  of  the  senate  or  the  imperial  constitution;^ 
and  formerly  in  England,  this  was  treated  as  the  exclusive  prerogative 
of  the  King.*  But  in  this  country  the  power  is  exclusively  vested 
in  the  legislatures  of  the  several  States,  and  in  Congress,  as  it  is  now 
in  England  r^arded  as  being  vested  in  Parliament,  the  assent  of  the 
King  being  presumed.^  Kailix>ad  corporations,  in  this  country,  are 
created  either  by  special  charter  or  under  general  laws  authorizing 
their  formation ;  but  in  either  case  their  powers  are  derived  entirely 
from  the  l^islature.  Where  a  railroad  corporation  is  created  by 
special  charter,  that  instrument  contains  the  measure  of  its  powers, 
except  in  so  far  as  they  are  extended  by  general  law,  and  usually 
these  charters  are  quite  uniform  in  their  provisions,  although  in 
some  of  the  States,  in  the  early  history  of  this  class  of  legislation, 
in  order  to  secure  the  carrying  out  of  the  enterprise,  special  and 
peculiar  privileges  and  ifnmunities  were  conferred,  which  are  not  to 
be  found  in  any  of  the  later  charters,  and  in  some  instances,  these 
charters  are  exempt  from  amendment  or  repeal  by  future  legislatures 
for  a  period  of  fifty  or  a  hundred  years ;  and  where  such  a  provision 
exists,  as  we  shall  see  hereafter,  the  corporation  is  beyond  the  reach 
of  adverse  legislation,  except  in  so  far  as  is  warranted  by  the  pro- 
visions of  the  act  under  which  they  are  created.  But  in  many  of 
the  States  provision  is  made  for  Che  organization  of  this  class  of 
corporations  under  general  laws,  and  the  powers  of  the  corporation 
are  conferred  thereby,  and  generally  are  subject  to  amendment  or 
repeal  by  the  legislature,  —  thus  bringing  them,  as  they  should  be, 
within  the  direct  and  immediate  control  of  the  sovereign  power  as 
to  all  matters  except  such  as  may  be  said  to  form  a  part  of  the  contract 
between  the  sovereign  and  the  corporation.  But  where  the  act 
creating  a  corporation  does  not  reserve  to  the  legislature  the  right  to 
amend  it^  the  legislature  is  held  not  to  possess  this  power  ;^  and  if 

>  Ayliffe,  196  ;  Domat*8  C.  L.  PreL  B.  chise,  is  not  open  to  revision  by  th«  eonrts 

tit.  IL  S  215  ;  BrowB'8  Civil  Law,  143;  of  the  United  States.    Tniat  Co.v.  Brady, 

Dig.  vol.  47.  tit.  22.  20  Barb.  (N.   Y.)  119.     The  power  of 

*  2  Ba«m*8    Abr.    tit   CorporatioBs ;  granting  franehiaes  la  reated  exclnaively 

2  Kyd  on  CorporatioDa,  42;  1  Blackatone'a  in  the  legislature.    Franklin  Bridge  Co.  v. 

Comni.  472.  Wood,  14  Ga.  80;  Penn.  &c.  R.  R.  Co.  v. 

«  1  Roll.  Abr.  612;  1  Bl.  Comm.  473.  C«nal  Co.,  21  Penn.  St  9. 
In  thia  oountry  the  exerciae  of  the  discre-         *  Hamilton  «.  Keith,  5   Boah  (Ky. ), 

tion  by  the  legislatare,  in  granting  frail-  4&S. 
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it  only  reserves  the  power  to  repeal  it  for  certain  causes,  it  has  no 
power  to  repeal  it  for  any  other  cause ;  nor  has  it  the  power  to  repeal 
it  for  any  of  the  causes  enumerated,  without  some  inquiry,  giving 
the  corporation  an  opportunity  to  be  heard  in  defence.^ 

Sec.  4.  Qualities  and  Reqniaitea  of  a  Corporation.  —  A.  private 
corporation,  strictly  speaking,  is  a  legal  person  endowed  with  all 
the  rights  and  privileges  of  an  individual,  within  the  scope  of  the 
powers  conferred  upon  it  by  the  law  which  gives  it  the  right  to 
exist.  It  is  composed  of  one  or  more  persons  constituting,  under 
a  particular  name,  one  artificial  person,  without  a  soul,  but  enjoying 
the  capacity  of  a  continuous  succession,  and  of  perpetual  existence 
and  identity,  unless  its  duration  is  limited  by  the  law  creating  it, 
or  its  powers  are  taken  away  by  statute  or  the  judgment  of  a 
competent  tribunal,  upon  proper  proceedings  to  that  end.  likQ 
a  natural  person,  it  may,  unless  restrained  by  law,  in  its  corporate 
name,  purchase,  take,  hold,  and  convey  real  or  personal  property, 
make  contracts,  employ  agents,  and  prosecute  the  business  for  the 
prosecution  of  which  it  was  organized,  and  sue  or  be  sued,  either 
in  courts  of  law  or  equity.  It  may  be  said  to  be  a  collection  of 
persons,  united  by  law  into  one  body,  and  endowed  with  the  capacity 
of  a  single  person,  within  the  scope  of  the  express  or  implied  powers 
toith  which  it  is  endowed^     It  is  a  political,  or  civil  institution, 

^  Baltimore  v.  Pittsburgh,  &c.  R.  R.  transmitting  it  from  band  to  band.    It  is 

Co.,  1  AbU  (U.  S.)  9.     See  post,  cbapter  chiefly  for  the  purpose  of  clothing  bodies 

on  "  Legislative  Control."  of  men  in  succession  with  these  qualities 

*  Chief- Justice  Marshall,  in  a  leading  and  capacities,  that  corporations  were  in- 
case upon  this  branch  of  the  law,  says:  vented,  and  are  in  use.  By  these  means  a 
"  A  corporation  is  an  artificial  being,  in  vis-  perpetual  succession  of  individuals  is  capa- 
ible,  intangible,  and  existing  only  in  con-  ble  of  acting  for  the  promotion  of  the 
templation  of  law.  Being  a  mere  creature  particular  object,  like  one  immortal  be- 
of  the  law,  it  possesses  only  those  proper-  ing."  Dartmouth  College  v.  Woodward, 
ties  which  the  charter  of  its  creation  con-  4  Wheat.  (U.  S.)  636.  Judge  Dillon 
fers  upon  it,  either  expressly,  or  as  inci-  (1  DilL  Municipal  Corporations,  {  8)  says 
dental  to  its  very  existence.  These  are  that  a  corporation  is ''a  legal  institution 
such  as  are  supposed  best  calculated  to  devised  to  confer  upon  individuals  of 
effect  the  object  for  which  it  is  created,  which  it  is  composed,  powers,  privUegeay 
Among  the  most  important  are  immortal-  and  immunities  which  they  would  not 
ity,  and,  if  the  expression  may  be  allowed,  otherwise  possess ;  the  most  important  of 
indinduality;  properties  by  which  a  per-  which  are  continuous  l^gal  identity  and 
I)etual  succession  of  many  persons  are  con-  perpetual  or  indefinite  succession  under 
sidered  as  the  same,  and  may  act  as  a  single  the  corporate  name,  notwithstanding  snc- 
individual.  They  enable  a  corporation  to  cessive  changes,  by  death  or  otherwise,  in 
manage  its  own  affairs,  and  to  hold  prop-  the  corporators  or  members  of  the  corpora- 
erty,  without  the  perplexing  intricacies —  tion.*'  Mr.  Kyd  defines  a  corporation  as 
the  hazardous  and  endless  necessity  of  being  "a  collection  of  many  individuals 
perpetual  conveyances,  for  the  purposes  of  united  in  one  body,  under  a  special  de- 
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oomposed  of  one  or  more  persons,  legally  organized  with  a  particular 
name,  and  constituting  in  law  but  a  single  person,  and  having 
an  identity  and  a  legal  existence  and  liability  entirely  separate 
and  distinct  from  that  of  the  members  of  which  it  is  composed. 
Indeed,  tlie  principal  object  and  purpose  of  private  corporations 
is  to  enable  many  persons  to  concentrate  their  capital  in  the  prose- 
cution of  a  particular  business,  without  incurring  the  personal  risks 
01  liabilities  incident  to  the  prosecution  of  business  by  an  individual 
in  his  own  name,  or  by  an  aggregation  of  individuals  under  a  firm 
name;  and  to  accomplish  this  result  a  corporation  has  a  legal 
identity  and  liability  entirely  distinct  from,  and  independent  of, 
the  persons  or  other  corporations  of  which  it  is  composed. 

A  corporation  has  an  individuality  and  legal  identity  entirely 
distinct  from  the  members  of  which  it  is  composed,  and  as  such, 
may  make  contracts,  hold  property,  within  the  scope  of  its  express 
or  implied  powers,  precisely  the  same  as  an  individual  might  do, 
and  is  subject  to  the  same  obligations  and  liabilities  as  a  natural 
person  would  be ;  and  within  the  scope  of  its  powers,  in  its  cor- 
porate name,  unless  prohibited  by  statute,  may  buy  and  sell  property, 
real  or  personal,  and  sue  and  be  sued,  the  same  as  though  it  was  a 
natural  person.^  In  these  respects  it  has  an  individuality,  identity, 
and  legal  staius,  entirely  distinct  from  the  members  of  which  it  is 
composed ;  and  its  members,  except  when  specially  made  so  by 
statute,  are  not  personaUy  responsible  for  its  acts  or  debts,  nor  have 
they  any  title  to  the  property  of  the  corporation,  real  or  personal, 
or  right  to  interfere  with  or  control  the  same.  It  may  be  said, 
that  the  corporation  as  such  is  the  owner  of  all  the  property  with 
which  it  is  vested ;  and  that  its  individual  members  are  not,  either 

nomination  ;  having  perpetaal  succession  &c.  R.  R.  Co.  v,  Gallahue,  12  Oratt.  ( Va. ) 
under  an  artificial  form,  and  vested  by  665;  Houston  v.  Cincinnati,  &c.  R.  R.  Co., 
the  policy  of  the  law  with  a  capacity  of  16  Ind.  275.  As  to  its  powers  to  make 
acting  in  several  respects  as  an  individual;  contracts,  see  Baltimore  v.  Baltimore,  &c. 
particularly,  of  taking  and  granting  prop-  R  R  Co.,  21  Md.  60 ;  South  Wales  R.  R 
erty,  contracting  obligations,  and  of  suing  Co.  v.  Redmond,  C.  B.  N.  S.  676;  Shipper 
and  being  sued;  of  enjoying  privileges  and  v.  Pennsylvania  R,  R.  Co.,  47  Penn.  St. 
immunities  in  common,  and  of  exercising  SSS;  Stewart  v.  Erie  Trans.  Co.,  17 
a  variety  of  iwlitical  rights  more  or  less  Minn.  872 ;  Davis  v.  Old  Colony  R.  R. 
extensive  according  to  the  design  of  its  Co.,  181  Muss.  288.  As  to  its  authority 
institution  or  the  powers  conferred  upon  to  purchase  and  hold  property,  see  Rich- 
it,  either  at  the  time  of  its  creation  or  at  ardson  v.  Mass.  Charitable  Association, 
any  subsequent  period  of  its  existeace."  131  Mass.  174;  Crawford  v.  Longstre«t, 
1  Eyd  on  Corp.  18.  48  N.  J.  L.  825.  Upon  the  propositions 
^  As  to  right  to  sue,  see  Bangor,  fcc.  involved  in  the  text,  see  chapter  on 
R.R.  Co.  V.  Smith,  47  Me.  84;  Baltimore^  '*Powriis  of." 
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separately  or  jointly,  the  owners  of  any  part  thereof;  and  that 
their  only  interest  therein  js  in  the  benefits  which  they  may  derive 
from  its  increase,  or  the  loss  which  they  may  sustain  from  its 
destruction.^ 

Because  of  this  legal  identity,  and  of  its  responsibility  as  before 
stated,  it  is  indispensable  that  a  corporation  should  have  a  name, 
and  no  corporation  can  exist  without  one.^  When  it  is  created  by  a 
special  chai*ter,  its  name  is  generally  designated  therein ;  and  when 
it  is  created  under  general  laws,  the  name  is  given  in  the  articles 
of  association,  and  cannot  be  changed  except  by  act  of  the  l^sla- 
ture,  or  in  some  special  mode  provided  by  law.^  The  legislature 
may  change  the  name  of  a  corporation,^  but  great  inconvenience 
would  result  if  the  corporation  itself  might  change  its  name  ad  libi' 
turn.  Corporations  by  prescription,*  it  is  said,  may  have  several 
names,  but  where  a  corporation  is  created  by  a  charter  or  under 
general  laws,  it  can  have  but  one  name,  and  can  only  act  by  such 
name.^  But  in  the  case  of  contracts  by  or  with  a  corporation,  they 
cannot  be  avoided  if  the  name  of  the  corporation  is  substantially 
preserved,  although  the  words  composing  it  are  not  given  in  the  same 
order  as  in  the  charter,*  provided  it  is  sufficient  to  describe  the  par- 
ticular corporation,  and  does  not  describe  any  other  corporation  or 
person.^  If  a  corporation  adopts  the  same  name  that  has  previously 
been  adopted  by  another  corporation  engaged  in  the  same  business, 

1  Rcgina  v,  Arnaud,  16 L.  J.  N.  S.  (Q.  B.)         »  In  Regina  r.  R^strar  of  Joint-Stock 

50 ;  Rand  v.  Hubbell,  115  Mass.  461.  Companies,  10  Q.  B.  889,  it  was  held  that, 

^  **  The  name  is,  as  it  were,  the  very  after  a  comtjany  has  been  incorporated  by 

being  of  the  corix>ration,  without  which  a  name  set  forth  in  the  act  of  inoorpora- 

they  could  not  perform  their  corporate  tion,  it  has  no  power  to  change  it.     "Tlie 

acts  ;  for  there  is  nobody  to  plead  and  be  identity  of  name,"  says  the  court»  "  is  the 

impleaded,  to  take  and  give,  until  it  hath  principal  means  for  effecting  that  perpetu- 

gottcn  a  name."      2    Bacon's  Abr.   tit.  ity  of  succession  with  members  frequently 

Corporations    (C.)  ;    Smith's    Mer.    Law,  changing,  which  is  an  important  purpose 

183 ;  1  Dill,  on  Municipal  Corp.,  §  117;  of  incorporation;  and  the  corporate  name 

1  Comyn's  Dig.  tit.  Franchise  (F.),  9;  1  can  be  changed  only  by  the  same  power  by 

Kyd  on  Corp.  227.    "  Where,"  says  Black-  which  the  corporate  body  was  created." 
Btone,  I43I.  Comm.  474,  "  a  corporation         *  Rosenthal  v.  Madison,  P.  R.  R.  Co., 

is  erected,  a  name  must  be  given  to  it,  10  Ind.  858. 

and  by  that  name  it  must  sue  and  be  sued         *  College  of  Physicians  «.  Salmon,  Z 

and  do  all  legal  act»,  though  a  minute  Salk.  102. 

variation  therein  is  not  material.     Such         •  Newport  Mfg.    Co.   w.   Starbird,  10 

name  is  the  very  being  of  its  constitution,  N.  H.  123. 

and  through  it  the  will  of  the  king,  that         '  Button  v.  American  Tract  Society, 

erects  the  corporation,  is  expressed,  wnd  23    Vt    336;    Tucker   v.   Seaman's    Aid 

ike  name  is  the  hint  of  iU  eomM^uUion,  Society,  7   Met.   (Mass.)  188;   Foster  v. 

without  which  it  could  not  perform  its  eor-  Walter,  Cro.  Eliz.  106. 
pwrUe  functions," 
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a  court  of  equity,  in  a  proper  case*  would  enjoin  the  use  of  sttch 
name  bj  it ;  and  the  same  role  would  doubtless  be  adopted  where 
the  name  adopted  was  so  similar  to  that  of  a  corpoiution  previously 
formed  as  to  mislead  the  public  in  their-  dealings  with  the  latter.^ 
But  in  the  case  of  railroad  corporations,  questions  of  this  charact^ 
will  not  be  likely  to  arise. 

Ssa  5.  FBcnliar  qualittea  of  railroad  ooxporatloiMi.  -—  A  railroad 
corporation  differs  from  ordinary  corporations,  in  that,  from  the  very 
nature  of  its  business,  it  necessarily  must  be,  cmd  is,  endowed  with 
many  prerogative  franchises^  which  the  l^islature  has  no  power  to 
bestow  on  ordinary  private  corporations.  In  order  to  acquire  its 
roadway,  and  screen  itself  from  liability  for  the  nuisances  resulting 
from  the  running  of  its  trains  and  the  transaction  of  its  general  busi- 
ness, it  must  be  clothed  with  extraordinary  powers,  as,  the  right  to 
take  lands  for  its  roadways,  whether  the  owner  is  willing  or  not;  and 
in  order  to  be  clothed  with  these  powers,  without  infringing  the  pro- 
visions of  the  national  constitution,  its  purposes  must  be  public,  so 
that,  while  it  is  a  private  corporation,  subject  to  the  management  of 
its  stockholders,  by  whose  capital  and  enterprise  it  was  constructed, 
or  is  kept  on  foot,  yet,  by  reason  of  the  nature  of  its  business,  it  is 
also  a  quasi  public  corporation,^  by  reason  of  its  relation  to  the  pub- 
lic, and  its  direct  amenability  to  the  sovereign  power  as  to  the  man- 
ner in  which  its  powers  shall  be  exercised.  Indeed,  the  right  to 
build  a  railroad,  and  use  it  for  the  running  of  trains,  and  to  charge 
for  the  transportation  of  passengers  and  freight  over  it,  is  a  preroga- 
tive franchise,  which  can  only  be  conferred  by  special  grant ;  and  as 
an  equivalent  for  the  grant  of  which,  the  sovereign  power  is  necessa- 
rily clothed  with  the  power  to  exercise  a  species  of  supervision  and 
control  which  it  does  not  possess  in  the  case  of  ordinary  private  cor- 
porations.^ When  it  is  said  that  a  railroad  corporation  is  a  privcUe 
corporation,  the  term  must  be  understood  as  implying  merely  that 
its  stock  is  owned  in  whole  or  in  part  by  individuals,  and  that  it  has 
acquired  under  its  charter  or  organization  certain  vested  rights  of 
which  the  sovereign  cannot  deprive  it.  If  the  stock  is  entirely 
owned  by  the  State,  it  then  becomes  a  public  corporation,  and 


1  The  London  Ins.  Co.  v.  The  London         *  HoUaday  «.  Patterson,   6  Or.   177; 

WestminRter  Ins.  Co.,  9  Jur.  N.  S.  Holladay  v.  Davis,  5  id.  40. 
»48 ;   Colonial    life  Association    Co.  v.         >  State  i*.  Boston,  &c.  R.  R.  Co.,  25  Yt 

Home  and  Colonial  life  Association  Co.,  483 ;  Morris  Canal,  Ac.  Co.  v.  Tonvnsend, 

33  Bear.  5i8.  24  Barb.  (N.  Y. )  658. 
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subject  in  all  matters  to  the  control  of  the  sovereign.^  But,  so  long 
as  one  share,  even,  of  the  capital  stock  of  a  railway  company  is  owned 
by  an  individual,  it  continues  to  be  a  private  corporation,  and  the 
powers  of  the  legislature  over  it  are  restricted  accordingly.  The 
primary  object  and  purpose  of  the  creation  of  this  species  of  cor- 
porations, invested  with  such  peculiar  and  extraordinary  powers  and 
privileges,  is  the  great  advantage  to  the  public  to  be  derived  there- 
from, in  the  increased  facilities  for  transit  from  one  point  to  another, 
and  the  transportation  both  of  persons  and  property  afforded  thereby ; 
and  the  advantages  to  be  derived  by  the  stockholders,  by  way  of  profits 
therefrom,  is  merely  secondary,  and  in  the  main,  subsidiary  to  the 
interest  of  the  public.  They  owe  certain  duties  to  the  State  and  the 
general  public,  which  they  cannot  shirk  or  evade ; '  and  a  failure  to 
discharge  which,  makes  them  amenable  in  damages  to  individuals 
who  sustain  special  injury  therefrom,  and  affords  good  grounds  for  a 
withdrawal  of  its  franchises  by  the  State ;  or  the  State  (and  sometimes 
individuals)  may  compel  the  performance  of  such  duties  through  the 
intervention  of  the  proper  tribunal  Thus,  they  are  bound,  under 
reasonable  limitations,  to  transport  any  pei*son  or  any  freight  over 
their  line,  upon  payment  or  tender  of  the  regular  fare  or  toll  therefor, 
and  upon  refusal  to  do  so,  are  liable  to  the  person  demanding  such 
transportation  for  all  such  damage  as  he  sustains  by  reason  of  such 
unreasonable  refusal ;'  and  the  ground  upon  which  this  rule  rests  is 
that  railroad  companies  are  chartered  solely  for  the  purpose  of  per- 
forming the  duties  of  common  carriers,*  and  therefore  are  bound  by 
the  common-law  rules  relating  thereto.  So  too,  unless  otherwise 
provided  by  statute,  for  the  same  service  the  same  rate  of  charges  must 
be  mMde  to  all  their  pairons;  or  in  other  words,  their  charges  for 
freight  and  passengers  must  be  reasonably  uniform  ;*  and  if  any  un- 
reasonable discrimination  is  made,  an  action  lies  in  favor  of  the 
person  discriminated  against,  for  the  damages.'  But  it  will  not  be 
profitable  to  pursue  this  subject  in  this  place,  as  the  matter  will  be 

1  Dartmouth  College  v.  Woodward,  4  »  Chicago,  &c.  R.  R.  Co.  ».  Paries,  18 
Wheat.  (U.  S.)  518.  111.  460;   Vincent  v,  Chicago,  &c.  R.  R. 

2  Olcottw.  Supervisors,  16  Wall.  (U.S.)  Co.,  49  id.  83;  People  v.  Chicago,  &c 
678;  Newburyport  Turnpike  Co.  v.  East-  R.  R.  Co.,  65  id.  95;  Ormsby  v.  Union 
em  R.  R.  Co.,  23  Pick.  (Mass.)  826;  Wor-  Pacific  RaQroad  Co.,  2  McCreary  (U.  S. 
cester  r.  Western  R.  R.  Co.,  4  Met  (Mass.)  C.  C),  48. 

664.  e  McDuffee  «.  Portland,  Ac.  R.  R.  Co., 

•  See  chapter  on  "  Carriers."  62  N.  H.   430.     See  poat,  chapter   on 

•  Chicago,  Ac.  R.  R.  Co.  v.  The  People,  "Carriers." 
67  111.  11. 
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treated  fully  under  the  head  of  "  The  Rights,  Powers,  Duties,  and 
Liabilities  of  Bailroad  Companies." 

Sec.  6.  Chaiten:  Powers  conferred  by:  Constmotion  of. — Where 
a  railroad  company  is  formed  —  as  in  many  of  the  States  they  are 
required  to  be  — under  a  special  charter  or  grant,  that,  together  with 
such  general  laws  as  they  are  made  subject  to,  contains  the  measure 
of  their  rights  and  powers,  together  with  such  implied  powers  as  are 
fairly  incident  to  the  exercise  of  the  functions  conferred.^  And  they 
can  claim  no  powers  not  fairly  given  them  in  the  act  of  incorpora- 
tion ; '  and  such  powers  cannot  be  created  by  implication,  nor  ex- 
tended by  construction,  so  as  to  confer  any  privilege  not  expressed  in 
plain  and  unequivocal  words.'  It  will  be  so  construed  as  to  give 
effect  to  its  spirit  as  well  as  its  letter,^  and  so  as  to  carry  out  its  gen- 
eral intent,^  in  subordination  to  its  declared  purpose,^  and  in  accord- 
ance with  all  of  its  provisions.'^  In  so  far  as  they  confer  special 
privileges,  they  must  be  strictly  construed ;  ®  and  if  there  is  any  am- 
biguity or  doubt  in  the  expressions  used,  they  will  operate  against 
the  corporation ; '  and  if  the  language  of  the  charter  in  this  respect 
is  inconsistent  with  itself,  such  a  construction  will  be  put  upon  it 
as  favors  public  convenience  and  trade,  and  abridges  the  gi'ant.^^ 


1  Com.  V,  Erie  R.  R.  Co.,  27  Penn.  St.  67  ;  Rex  v.  CottreU,  1  Br.  Aid.  81.    1 

839  ;  Perrine  v,  Chesapeake  &  Del.  Canal  Park  Eton  College,  20  L.  J.  N.  S.  1. 

Co.,  9  How.  (U.  S.)  172;  Bellmeyer  v.  •  Bennett's  Appeal,  65. Penn.  St.  242. 

Marshaltown«  44  Iowa,  564  ;    Vandall  v.  7  Chesapeake,  &c.   Canal  Co.  v,  Ohio 

South  San  Francisco  Dock  Co.,  40  Cal.  R.  R.  Co.,  4  G.  &  J.  (Md.)  1 ;  Bennett's 

83 ;  Smith  v.  Morse,  2  Cal.  524 ;  Beatty  Appeal,  ante, 

V,  Koowles,  4  Pet.  (U.  S.)  152 ;  Mont-  >  Charles  River  Bridge  Co.  v.  Warren 
gomery  «.  Plank  Road  Co.,  31  Ala.  76 ;  Bridge  Co.,  11  Pet.  (U.  S.)  420  ;  Thorpe 
CaldweU  v.  Alton,  83  lU.  416;  Weckler  «.  Rutland,  &c.  R  R.  Co.,  27  Vt.  140; 
V.  First  National  Bank,  42  Md.  581  ;  Collins  v.  Sherman,  31  Miss.  679  ;  Moore- 
Macon  o.  Macon  k  Western  R.  R.  Co.,  7  head  v.  Little  Miami  R.  R.  Co.,  17  Ohio, 
Oa.  221 ;  Penn.  R.  R.  Co.  v.  Canal  Com-  840 ;  Newark  Plank  Road  Co.  v.  Elmer, 
missionere,  21  Penn.  St.  9.  9  N.  J.  Eq.  754. 

*  Tenn.,  &c.  R.  R.  Co.  v.  Adams,  8  *  Scales  v.  Pickering,  4  Ring.  448 ; 
Head  (Tenn.),  596.  Richmond,   &c.  R.   R.   Co.  v.  Louisiana 

*  Penn.  R.  R.  Co.  v.  Canal  Commis-  R.  R  Co.,  13  How.  (U.  8.)  71  ;  Com.  ». 
sioners,  21  Penn.  St.  9 ;  Wright  v.  Briggs,  Central  Passenger  R.  R.  Co.,  62  Penn.  St. 
2  HiU  (N.  Y.),  77.  In  Camden  k  Am-  606  ;  Rice  v.  Railroad  Co.,  1  Black  (U.  S.), 
boy  R.  R.  Co.  v.  Briggs,  22  N.  J.  L.  623,  858. 

it  was  held  that  the  right  to  take  tolls,  »  Collins  v.  Shennan,  ante;  Parker  v. 

freight,  and  fares  can  only  be  exercised  Great  Western  R.  R.  Co.,  7  M.  &  G.  258 ; 

nnder  an  express  grant  in  the  charter,  and  Macon  v.  Macon,  Ac.   R.  R.  Co.,  7  6a. 

can  ncTcr  be  raised  by  implication.  221 ;  Macon,  Ac.  R.  R.  Co.  v.  Davis,  18 

*  WhiU^  V,  Syracuse  R.  R.  Co.,  14  id.  68 ;  Camden  &  Araboy  R.  R.  Co.  v. 
Barb.  (N.  Y.)  659.  Briggs,  22  N.  J.  L.  628  ;  Stockton,  &c. 

*  Strauss  v.  Eagle  Ins.  Co.,  6  Ohio  St.  Railway  Co.  v.  Barrett,  11  CL  &  F.  590 ; 
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The  rights  of  the  public  are  never  jA'eimmed  to  be  sanrendered  to  a 
corporation ;  therefore,  unless  the  intention  to  surrender  such  rights 
clearly  appears  in  the  charter,  they  will  be  denied.^  But  this  prin- 
ciple will  not  be  implied  so  as  to  defeat  the  manifest  intention  of 
the  legislature,  to  be  gathered  by  reference  to  the  subject-matter 
contemplated,  and  the  ends  to  be  accomplished  by  the  corporation;' 
and  the  courts  wUl  give  tfu  charter  such  a  construction  as  is  necessary 
to  effectuate  all  the  powers^  primleges,  and  immunities  conferred  by  it, 
and  as  is  necessary  to  carry  into  full  effect  its  purposes  and  objects,^ 
It  is  upon  this  principle  that  it  is  held  that  a  charter  authorizing 
the  construction  of  a  railroad  from  one  point  to  another,  carries  with 
it  authority  to  take  lands  necessary  for  that  purpose,  although  such 
authority  is  not  expressly  given  ;^  or,  where  the  charter  authorizes 
the  building  of  a  railroad  which  must  necessarily  cross  a  navigable 
stream,  that  the  charter  necessarily  confers  authority  to  bridge  the 
stream,  although  no  such  right  is  escpressly  conferred,*  because,  with- 
out such  authority,  the  gr^nt  would  be  nugatory ;  and,  while  primd 
fade  a  charter  does  not  confer  such  power,  yet,  as  it  is  competent 
for  the  legislature  to  grant  such  authority,  either  expressly  or  by 
implication,  if  it  appears,  upon  an  application  of  the  charter  to  the 
subject-maiter,  that  the  railroad  could  not  by  reasonable  intendment 
be  buUt  vntJiout  bridging  the  river,  authority  to  do  so  will  be  implied.^ 
And  the  same  rule  applies  to  the  construction  of  a  railroad  on  or 

Florida,  &c.  R.  R  Co.  r.  Pensacola,  &o.  proeches  thereto,  witfaoat  which  the  bridge 

R.  R.  Co.,  10  Fla.  145 ;  Bradley  v.  N.  Y.  could  not  be  operated  at  all.     Slatten  •. 

A  N.  H.  R.  R  Co.,  21  Conn.  245  ;  Heddy  Dea  Moines  Valley  R  R.  Co^  29  Iowa,  148. 

•.  Wheelhouse,  Cro.  Eliz.  668  ;  Bingham-  *  Tennessee,  &c.  R  R.  Co.  v.  Adams, 

ton  Bridge  Co.,' 8  Wall.  (U.  S.)  61,  8  Head  (Tenn.),  696.    Where  a  charter 

*  Perrine  ».  Chesapeake,  &c.  Canal  Co.,  authorized  the  constmction  of  a  bridge,  it 
9  How.  (U.  S.)  172.  vaa  held  that  the  corporation  was  thereby 

«  Curtis  V.  County  of  Butters,  24  How.  authorized  to  take  lands  for  the  abutment 

(U.  S.)  435;  Moran  v.  Commissioners,  Ac.,  upon  making  compensation,  although  the 

2  Block  (IT.  S.),  722.  charter  was  silent  upon  that  point.    Linton 

•  Enaeld  ToU  Bridge  Co.  v.  Hartford,  v.   Sharpsbuigh  Bridge,   1  Grant's   Cas. 
Itc   R    R   Co.,   17  Conn.   454;  Boston  (Penn.)  414. 

Water  Power  Co.  •.  Woreester  R.  R  Ca,  »  Fall  River  Iron  Works  Co.  v.  Old 

28  Pick.  (Mass.)  860  :  Rogers  p.   Brad-  Colony,  &c.  R  R  Co..  6  Allen  (Mass.), 

shaw,  20  John.  (N.  Y.)  735.     If  a  niU  221.    In  Works  •.  Junction  R  R  C^.,  5 

load  corporation  is  authorized  to  build  a  McLean  (U.  S.),  426,  it  was  held  that 

hridge  across  a  sti^m,  such  authority  oar-  authority  to  bridge  a  navigable  stream 

ii«  with  it  all  the  incidental  rights  and  must  be  implied  from  authority  conferred 

fwwen  which  are  requisite  to  the  effica-  to  build  a  railroad  between  two  termini 

rioira  and  beneficial  exercise  and  enjoy-  "oDier"  a  navigable  river, 

nent  of  the  right,   which  includes  the  •  See  cases  cited  in  tha  last  note.    See 

right  to  buiki  necessary  and  auitable  ap-  '*  Bridges." 
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aloog  a  highway »^  or  upon  lands  already  devoted  to,  and  within  the 
recorded  location  of  another  railroad  company.^ 

Sec.  7.  Chartered  bj  two  or  mora  Stataa.  — There  is  no  reason 
why  a  single  corporation  may  not  be  created  by  the  concurrent  action 
of  two  or  more  StaJtes,  for  the  construction  or  maintenance  of  a  rail* 
road,  or  the  creation  of  a  new  corporation  out  of  two  or  more  corpor- 
ations already  existing,  or  indeed,  the  creation  of  a  new  corporation 
by  one  State,  where  one  of  the  corporations  is  a  foreign  one ; '  but 
such  new  corporation,  although  endowed  with  the  same  name,  powers, 
and  capacities,  and  fulfilling  the  same  duties,  in  both  States,  is  never- 
theless a  didind  corporation  in  each  State,  and  subject  to  diverse 
l^islation  in  each  State  ;^  and  while  the  courts  will  be  likely  to  con- 
strue the  several  charters  similarly,  yet  they  cannot  be  regarded,  as 
is  stated  in  one  case,^  as  a  treaty  between  all  the  contracting  States, 
because  the  States  are  prohibited  from  making  treaties  between  each 
other,  and  cannot  bind  themselves  either  to  pursue  a  certain  line  of 
legislation,  or  compel  their  judiciary  to  follow  a  particular  line  of 
construction,  either  of  contracts  between  individuals,  or  between  the 
State  and  individuals ;  and  any  statute  to  that  effect,  besides  being 
obnoxious  to  the  constitutional  provision  adverted  to,  would  doubt- 
less be  regarded  as  void,  as  being  in  derogation  of  the  sovereignty  of 
the  State,  and  opposed  to  sound  public  policy  ;  and  the  Pennsylvania 
courts  in  the  case  referred  to,  undoubtedly  used  an  unguarded  ex- 
pression, and  merely  intended  to  convey  the  idea  that  in  such  cases, 
the  courts  of  the  different  States  would  probably,  as  far  as  possible, 
place  the  same  construction  upon  the  language  and  terms  of  the 
charter. 

Sec.  8.  Oondlttons  pracadant  to  organisation.  —  If  the  charter  or 
statute  provides  the  mode  in  which  the  corporation  shall  be  set  on 
foot,  or  provides  that  certain  things  shall  be  done  before  it  shall  be 
endowed  with  corporate  life,  such  mode,  and  such  conditions  prece- 
dent must  be  substantially  complied  with.®  Thus,  if  the  charter 
provides  that  a  certain  sum  shall  be  expended  within  two  years,  and 
the  road  be  completed  within  four  yeara  from  the  rising  of  the 

^  Springfield  ».  Connecticut  River  R.  R.  R.  R.  Co.,  62  Penn.  St.  228.   See  Sec.  14, 

Ca,  4  Cush.  (Mass.)  6S.     See  *'  HlOB-  Dtmicile, 
WAT8."  »  aevehnd,  Ac.  R.  R,  Co.  v.  Speer,  66 

*  Housatonic  R.  R.  Co.  v,  Lee,  kc.  R.  R.  Penn.  St.  825. 

Co.,  118  Man.  891.    See  ••  Location  of        «  Danbuiy,  kc.  K  R.  Co.  «.  WUson, 

Railroad."  22  Conn..  435 ;   Erie,  &c  R.  R.   Co.  v. 

*  Bishop  V.  Braiaerd,  28  Conn.  289.  Casey,  26  Penn.  St.  287. 

*  All^hany  County  v.  ClereUuid,  kc. 
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legislature,  or  the  charter  shall  become  void,  both  the  expenditure  of 
the  money  and  the  completion  of  the  road  within  the  (imes  respect- 
ively named  therefor,  are  conditions  which  must  be  complied  with  or 
the  corpomte  rights  conferred  by  the  charter  are  lost,  unless  restored 
or  extended  by  the  legislature.^  But  where  a  condition  is  imposed, 
with  a  reservation  of  a  right  to  repeal  the  charter  in  case  it  is  not  per- 
formed, the  franchise  is  not  invalidated  by  the  breach  of  the  condition, 
but  the  corporation  holds  it  as  a  tenant  at  will,  and  the  legislature 
may  exercise  its  right  to  repeal  at  any  time,  unless  it  has  expressly 
condoned  the  breach :'  and  the  mere  circumstance  that  the  corpora- 
tion, after  breach,  has  been  compelled  by  judicial  proceedings  to 
perform  the  condition,  does  not  take  away  the  power  of  the  legislature 
to  repeal  the  charter.*  The  condition  imposed  by  the  legislature, 
if  substantially  performed,  with  a  bond  fide  purpose  to  perform  it,  will 
save  the  charter,  although  the  performance  is  not  literal  ;*  but  other- 
wise, if  the  performance  is  not  bond  fide.  Thus,  where  the  law 
required  that  payment  of  ten  per  cent  of  the  subscriptions  should  be 
made  in  good  faith  before  incorpomtion,  and  the  incorporators  gave 
their  check  for  that  amount  upon  a  bank  in  which  they  had  no 
funds,  it  was  held  that  such  payment  was  not  a  compliance  with  the 
condition,  even  though  it  appeared  that  the  bank  would  have  paid 
the  check  if  presented  *  But  where  the  charter  provides  that  a  cer- 
tain sum  per  mile  shall  be  subscribed,  and  ten  per  cent  paid  thereon 
in  good  faith,  it  is  not  necessary  to  the  performance  of  the  condition 
that  each  subscriber  shall  pay  ten  per  cent  upon  the  amount  sub- 
scribed by  him,  but  if  that  proportion  on  the  whole  sum  subscribed 
is  paid,  the  condition  is  complied  with.®  In  the  absence  of  any 
provision  in  the  charter  or  general  law  relative  thereto,  it  is  held  in 
most  of  the  States  of  this  country  that  the  whole  amount  of  the  cap- 
ital stock  must  be  subscribed  for,  unless  a  contrary  intention  appears 
expressly  or  by  inference  either  from  the  charter  or  the  contract 
subscription,  before  the  corporation  can  go  into  operation.^     But  in 

1  Danbury,   &c.  R.  R.  Co.  «.  Wilson,     26^;  People  v.  The  Troy,  Ac.  Canal  Co., 

ante.  44  Barb.  (N.  Y.)  625;  Peoria,  kc.  R.  K. 

«  Erie,  &c.  R.  R.  Co.  v.  Casey,  26  Penn.     Co.  v.  Preston,  85  Iowa,  116 ;  Salem  MUl 

St  287.  Dam  Co.  v.  Ropes,  6  Pick.  (Mass.)  28 ; 

*  Id.  Newburyjwrt  Bridge  v.  Stoiy,  6  id.  45  n; 

*  Oraville,  kc.  RR   Co.  v.  Plumas    Cabot  v.   Chapin,   6   Ciish.    (Mass.)   50; 
Co.,  87  Cal.  854.  Troy  k  Gre«*nfield  R.  R.  Co.  v.  Newton, 

'  People  V.  Chambers,  42  Cal.  201.  8    Gray    (Mass. ),     596  ;     Worcester    k 

*  Ogdensburgb,  &c.  R.  R.  Cn..9.  Frost,     Nashua    R.  R.    Co.    v.   Hinds,   8    Cush. 
21  Barb.  (N.  Y. )  541.  (Mass.)  110.     The  rale  as  stated  in  the 

V  Shurtz  V.  S.  &  T.  R.  R.  Co.,  9  Mich,     text  is  the  rule  when  the  charter  fixes 
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New  York  it  is  held  that  a  subscription  to  the  whole  capital  stock 
is  uot  a  coudition  precedent  to  its  corporate  existence^  unless  made 
so  by  the  act  of  incorporation  ^  and  such  also  is  now  the  rule  in 
England.^  Where  the  statute  requires  that  a  certain  number  of 
shares  shall  be  subscribed  for  before  the  company  is  organized,  it  is 
held  that  the  decision  of  a  majority  of  the  subscribers  that  this  con- 
dition has  been*  complied  with,  and  the  actual  organization  of  the 
company  in  pursuance  thereof,  is  binding  u^n  the  minority,^  but  not 
upon  the  State,  or  third  persons  affected  thereby ;  in  other  words,  that 
a  corporation  dt  facto  is  formed  whose  validity  can  only  be  questioned 
by  the  State.  If  all  of  the  precedent  conditions  of  the  charter  have 
been  performed,  it  is  sufficient,  although  they  have  not  been  per- 
formed  in  the  order  named  in  the  charter;*  and  generally,  a  liberal 
construction  will,  and  should  be  placed  upon  the  provisions  of  a  char- 
ter relating  to  the  steps  to  be  taken  for  an  organization  under  it,  and 
if  the  law  has  been  substantially  —  although  not  literally  —  complied 
with,  it  is  sufficient.^  Even  if  there  are  inherent  and  fatal  defects 
in  the  organization,  yet  if  the  legislature  subsequently  recognizes  it 
as  a  regularly  formed  corporation,  such  defects  are  thereby  cured.* 

Sec.  9.  De  facto  oorporationa.  —  If  a  corporation  is  defectively 
organized,  it  may  nevertheless,  be  a  dt  facto  corporation  if  it  acts  as 
a  corporation,  and,  unless  guilty  of  bad  faith  in  the  matter,  may  dis- 
charge the  ordinary  functions  of  a  corporation,  and  subsequently 
perfect  the  organization.^    Thus,  where  the  act  incorporating  a  rail- 

the  capital  stock  or  the  nnmber  of  shares,  Troy,  Ac.   R.  R.   Co.  v.   Newton,  wnle ; 

Salem  Mill  Dam  v.  Ropes,  aiUe  ;  or  the  Worcester,  &c.  R.  R.  Co.  v.  Hinds,  8  Cush. 

namberof  shares  is  fixed  in  the  contract  (Mass.)  110. 

of  sabocription,  Cabot  v.  Chapin,   omit;         ^  Schenectady,  &c.  Plank  Road  Co.  v. 

and  dMs  not  apply  when  neither  the  ad  Thatcher,  UN.  Y.  102;  and  see  Minor  v. 

of  VMorporaiion  nor  the  contraU  of  sulh  Mechanics'  Bank,  1  Pet.  (U.  S.)  46. 

Kription,  fixes  the  number  of  shares^  City         ^  McDougall  v.  Jersey  Imperial  Hotel 

Hotel  V.  Dickinson,  6  Gray  (Mass.),  586;  Co.,  2  H.  &  M.  528. 

nor  when  the  charter  authorizes  the  corpo-         '  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St 

ToUan  to  commence  business  when  less  than  59. 

the  whole  number  of  shares  has  been  sub-         ^  Eakright  v.   Logansport,   &c.    R.  R. 

•cribed  for^   Boston,   Barre,    k    Gardnei  Co.,  18  Ind.  404. 

B.  R.  Co.  V.  Wellington,  118  Mass.  79;         *  People  v.  Stockton,  &c.  R.  R.  Co.,  45 

PenohRcot,  ftc.  R.  R.  Co.  v.  Bartlett,  12  Cal.  806. 

Oray  (Mass.),  244.     Bat  where  the  act         ^  State  v.  Hudson  Tunnel  R.  R.  Co., 

of  incoriioration  provides  that  the  capital  88  N.  J.  L.  548. 

*tock  shall  consist  of  not  more  than  a         ^  Hoagland  v.  Cincinnati,   Jcc.   R.  R. 

c<^Ttuii  number  of  shares,  the  number  of  Co ,  18  Ind.  452;  Heuston  v.  The  Cincin- 

which  shall  be  fixed  from  time  to  time  by  nati,   &c.   R.  R.   Co.,  16  id.  275  :   Lake 

^ft  directors,  it  is  held  that  the  directors  Ontario,  &c.  R.  R.  Co.  v.  Mason,  10  N.  Y. 

Iia^e  no  power  to  levy  assessments  before  456 ;  Cayuga  Lake  R.  R.  Co.  v.  Kyle,  64 

determining  the  whole  number  qf  shares*  K.  Y.  185. 
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road  coDipany  declared  it  in  one  section  to  be  '*  a  body  politic  and 
corporate/'  and  in  another  section  provided  that  "  when  $100,000 
shall  have  been  subscribed,  and  $1  on  each  share  shall  have  been 
paid  in,  the  oompany  may  organize  and  begin  to  work/'  it  was  held 
that  if  (he  $100,000  was  subscribed,  and  a  gross  sum  was  paid  in 
equal  to  $1  on  each  share,  the  company  could  oi^ganize  and  proceed 
to  work ;  and  that  the  failure  strictly  to  comply  with  the  requirement 
of  the  act,  would  not  aflfect  the  corporate  existence,  but  would  be 
merely  au  irregularity  which  would  not  defeat  the  right  of  the  com- 
pany to  recover  a  subscription  for  its  stock.^  Indeed,  the  ability  of 
a  railroad  corporation  de  facto  to  contract  or  to  sue,  cannot  be 
questioned  in  an  action  brought  by  it  to  recover  upon  the  evidence 
of  a  debt  given  to  it,'  and  a  private  person  cannot  question  its 
organization.'  But  if  there  was  no  authorUy  of  law  for  the 
organization  of  the  corporation,  a  party  dealing  with  it  is  not 
estopped  from  denying  its  corporate  existence.^  Thus,  where  the 
statute  expressly  required  certain  acts  to  be  done  in  order  to  con* 
stitute  a  corporation,  it  was  held  that  the  entire  omission  of  those  acts 
could  not  be  supplied  by  the  application  of  the  doctrine  of  estoppel, 
and  that  the  fact  that  it  held  itself  out  as  a  corporation,  did  not 
estop  it  from  denying  its  own  corporate  existence  ;*  and  in  order  to 
estop  a  third  person  from  denying  its  corporate  existence,  there  must 
be  proof  that  it  was  a  de  facto  corporation,  such  as  professed  com- 
pliance with  a  law  authorizing  its  organization,  and  some  evidence 
of  subsequent  user.®  But  if  there  was  any  legal  authority,  and  an 
attempt  to  comply  with  the  necessary  requirements  of  the  law, 
although  defective,  a  de  facto  corporation  is  created,  the  legal  exist- 
ence of  which  can  only  be  questioned  by  the  Stated  The  reason 
for  this  is,  that  in  the  latter  case  there  is  a  colorable  right  to  form  a 
corporation,  and  a  compliance  with  the  necessary  requirements  of  the 
law  although  the  organization  was  defective,  yet  the  State  alone  could 
question  its  legal  existence,®  while  in  the  former  case  there  was  no 


1  S.  &  A.  R.  R.  Co.  V.  Ezell.  li  S.  C.  281. 

'  Commissioners  of  Douglass  Co.  v. 
BoUes,  M  U.  S.  104;  Wilcor  v,  Toledo, 
&c.  R.  K.  Co.,  43  Mich.  584. 

■  Wilcox  V.  Toledo,  &c.  R.  R.  Go.,  ante. 

^  Snyder  v.  Studebaker,  Id  Ind.  462; 
Boyce  «.  Trustees  of  Methodist  Church, 
46  Md.  859;  Barton  v.  Schilbach,  45 
Mich.  504;  Vredenburgh  «.  Behan,  88 
La.  An.  627. 


*  Boyce  v.  Trustees  of  M.  E.  Church, 
arUe. 

*  Merriroan  v.  Magiveny,  12  Heisk. 
(Tenn.)  494;  Fredenbui^  v,  Lyon  Lake 
M.  E.  Church,  87  Mich.  476. 

7  Dobson  V.  Simonton,  80  N.  C.  402  ; 
Spahr  p.  Farmers'  Bank,  94  Penn.  St  420. 

*  Buffalo,  &c.  R  R.  Co.  «.  Cary,  26 
N.  Y.  77 ;  Kurtx  v.  Paola  Town  Co.,  20 
Kan.  408. 
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authority  whatever  for  the  formation  of  the  corporation,  and  con- 
sequently, no  corporation  either  dejure  or  de  facto  could  be  created* 

This  distinction  was  observed  in  a  California  case,^  the  court 
saying,  "  There  is  a  broad  and  obvious  distinction  between  such  acts 
as  are  declared  to  be  necessary  steps  in  the  process  of  incorporation, 
and  such  as  are  required  of  the  individuals  seeking  to  become  in- 
corporated, but  which  are  not  made  prei^equisites  to  the  assumption 
of  coi-porate  powei-s.  In  respect  to  the  former,  any  material  omission 
will  be  fatal  to  the  existence  of  the  corporation,  and  may  be  taken  ad- 
vantage of  collaterally  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question." 

In  a  Missouri  caae^  an  action  was  brought  upon  a  promissory 
note,  purporting  to  be  executed  by  the  directors  of  the  North  Mis- 
souri Central  District  Stock,  Agricultural,  and  Mechanical  Associa- 
tion. The  action  was  brought  against  the  directors,  upon  the  ground 
that  the  association  was  not  incorporated  at  the  time  the  note  was 
given,  and  that  the  directors  were  therefore  individually  liable.  It 
appeared  that  the  association,  at  the  time  the  note  was  given,  was 
fully  incorporated  in  every  respect,  except  that  it  had  failed  to  file  its 
articles  of  incorporation  with  the  Secretary  of  State,  as  the  statute  re- 
quired.    It  was  held  that  the  directors  were  individually  liable. 

In  an  Illinois  case,^  the  defendants  were  held  liable  as  partners  for 
goods  sold  to  an  assumed  corporation,  of  which  they  were  members. 
The  defect  in  the  incorporation  consisted  in  a  failure  to  file  the 
articles  of  incorporation  with  the  clerk  of  the  city  where  the  corpo- 
ration was  to  transact  its  business.  In  that  case  the  court  said : 
"There  is  a  manifest  difference  where  a  corporation  is  created  by  a 
special  charter,  and  there  have  been  acts  of  user,  and  where  indi- 
viduals seek  to  form  themselves  into  a  corporation  under  a  general 
law.  In  the  latter  case  it  is  only  in  pursuance  of  the  provisions  of 
the  statute  for  such  purpose  that  corpomte  existence  can  be  acquired. 
And  there  would  seem  to  be  a  distinction  between  a  case  where,  in 
a  suit  between  a  corporation  and  a  stockholder  or  other  individuals, 
the  plea  of  niU  tiel  corporation  is  set  up  to  defeat  a  liability  which 
he  may  have  contracted  with  the  other,  and  the  case  of  a  suit  against 
individuals  who  claimed  exemption  from  individual  liability  on  the 
ground  of  their  having  become  a  corporation  formed  under  the  pro- 

1  Kftiser  v.  Lawrence  Savings  Bank,  56         *  Bnrt  v.  Salisbury,  55  Mo.  816. 
Iowa,  104.  4  Bigelow  v.  Gregory,  78  111.  197. 

*  Mokelamne    Hill    Mining    Co.    v. 
Woodbary,  14  Cal.  484. 
VOL.  I. — 2 
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visions  of  a  general  statute.  In  the  latter  case  a  stricter  measure  of 
compliance  with  statutory  requirements  will  be  required  than  in  the 
former."  ^  A  de  facto  corporation  exists  when  there  has  been  an 
honest  attempt  to  comply  with  the  requirements  of  the  charter  or 
general  law,  but  in  some  respects  the  attempt  has  failed.  Thus, 
where  tv^enty-fcmr  persons  subscribed  articles  of  incorporation,  while 
the  statute  required  twenty-Jive^  and  filed  the  same  pursuant  to  the 
statute,  and  exercised  the  powers  and  franchises  which  would  have 
belonged  to  them  if  duly  incorporated,  they  become  de  facto  a  corpo- 
ration, and  a  defendant  in  an  action  brought  by  the  corporation  can- 
not question  the  validity  of  its  incorporation.  That  can  be  done 
only  in  an  action  by  the  people,  brought  for  the  purpose  of  testing 
its  right  to  the  corporate  powers  and  franchises  which  it  has  assumed. 
It  was  also  held  in  the  same  case,  that  a  resolution  of  the  com- 
mon council  of  a  city  giving  to  a  railroad  corporation  permission  to 
lay  its  tracks  in  the  streets  of  the  city,  is  not  the  grant  of  a  fran- 
chise, but  is  simply  a  license.  No  estate  or  property  right  whatever 
was  granted  to  it,  for  the  city  had  no  power  to  grant  any,  nor  to 
confer  upon  it  any  franchise.  The  streets  are  held  in  trust  for  the 
people,  and  are  not  corporate  or  municipal  property.  Therefore, 
where  the  city  reserved  the  right  to  revoke  the  license  for  non-com- 
pliance with  its  conditions,  it  may  do  so  by  resolution,  without 
obtaining  a  judgment  declaring  the  forfeiture.* 

While  some  diversity  of  opinion  is  found  in  the  courts  of  the 
different  States  as  to  when  the  existence  of  a  corporation  may  be 
questioned,  if  at  all,  in  a  collateral  proceeding,  the  authorities  are 
almost  unanimous  in  holding  that  such  collateral  inquiry  cannot  be 
made  touching  the  corporate  existence  of  a  de  facto  corporation  when 
there  was  a  lawful  authority  for  its  creation.'  And  where  one  deals 
with  a  de  facto  corporation  as  such,  the  existence  of  whose  corporate 
powers  he  is  estopped  from  denying,  a  member  of  the  corporation 
cannot  be  held  by  him  upon  his  contract  made  with  the  corporation 
as  a  copartner.     And  it  does  not  follow,  as  a  rule  of  law,  if  the  legal 


1  So6  also  Abbott  v.  Omaha  Smelting  BondeU  v.  Taj^  82  CaL  854 ;  Baker  v. 

Co.,  4  Neb.  416,  and  Harris  v.  McGregor,  Administrator  of  Backus,  82  lU.  110  ;  Tar- 

29  Ctil.  12.5.  beU  v.  Page,  24  id.  46  ;  Jones  v.  Cincin- 

«  Buffalo  City  Railway  Co.  v.  N.  Y.  nati  Type  Foundry  Co.,  14  Ind.  89 ;  Hub- 
Cent.  Ac.  R,  Co.,  Buffalo  Sup.  Ct.,  1880.  bard«.  Chappel,  id.  601  ;  Heaston  v,  Cin., 
As  to  the  last  point,  see  also  Chicago,  jcc.  kc.  R.  Co.,  16  id.  279  ;  Washington  Col- 
R.  R.  Co.  «.  People,  18  IlL  647.  lege  v.   Duke,  14  Iowa,   17  ;  Slocum  v. 

*  Cochran  «.  Arnold,  68  Penn.  St.  405 ;  Providence,  Ac.  Co.,  10  R.  I.  114. 
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existence  of  the  corporation  could  be  attacked  and  overthrown,  col- 
laterally or  otherwise,  that  the  members  of  such  de  facto  corporation 
would  be  liable  as  members  of  a  copartnership.^ 

A  corporation  de  facto  may  exercise  the  rights  conferred  by  the 
charter  and  discharge  all  the  functions  of  a  corporation  against  every- 
body except  the  State,  and  an  objection  will  not  lie  on  the  part  of 
an  advei'se  party  to  a  plea  in  behalf  of  a  corporation,  that  the  per- 
sons making  the  plea  as  officers  of  the  corporation  are  not  legally 
such.  The  managers  or  directors  of  a  corporation  are  usually  selected 
by  its  proprietors  or  stockholders ;  whether  they  select  eligible  per- 
sons or  not,  or  the  persons  selected  are  appointed  in  a  legal  way  or 
not,  is  a  matter  of  no  concern  to  third  persons.  If  the  officers 
selected  are  ineligible,  or  are  elected  irregularly  or  illegally,  but  are 
allowed  by  the  proprietors  of  the  corporation  to  take  control  of  its 
property,  and  to  exercise  its  functions  and  powers,  they  become 
officers  de  facto,  and  as  such  may  act  for  and  bind  the  corporation. 
An  officer  de  facto  is  one  who  has  the  reputation  of  being  the  officer 
he  assumes  to  be  and  yet  is  not  a  good  officer  in  point  of  law.^ 
From  a  very  early  time  it  has  been  held  that  the  acts  of  dt  fajcto 
officers  are  binding  upon  the  corporation,  until  they  are  lawfully 
ousted,  especially  so  far  as  their  acts  create  rights  in  favor  of  third 
persons.*  A  suit  brought  by  the  dt  facto  officers  of  a  corporation 
cannot  be  defeated  by  showing  that  such  officers  were  not  legally 
elected.  That  fact  constitutes  no  defence  whatever  to  the  action, 
especially  in  a  case  where  there  are  no  other  officers  claiming  to 
represent  the  corporation.* 

Not  only  may  a  de  facto  railroad  corporation  sue  and  be  sued,  but 
it  may  also  exercise  the  right  of  eminent  domain,  and  construct  and 
operate  its  road,  and  is  entitled  in  all  respects  to  the  immunities 
and  privileges  which  are  possessed  by  a  dejure  corporation,  except 
as  against  the  State.^    The  question  as  to  whether  such  a  corporation 


^  Ossipee  Mfg.  Co.  v,  Canney,  54  N.  H. 
295 ;  FuUer  v.  Rowe,  57  N.  Y.  26  ;  Whip- 
ple V.  Parker,  29  Mich.  880  ;  Abbott  v. 
Omaha  Smelting  Co.,  4  Neb.  423  ;  TarbeU 
V.  Page,  24  III.  47 ;  Stowe  v.  Flagg,  72  id. 
397.  The  case  of  Fay  v.  Noble,  7  Cush. 
(Mass. )  189,  is  a  strong  authority  and  di- 
rectly in  point,  that  a  partnership  liability 
does  not  attach  to  the  members  of  an  ir- 
regularly organized  or  illegally  assumed 
corporation.  Humphrey  v,  Mooney,  5 
Col.  582. 


«  King  v.  .Bedford  Level,  6  East,  869. 

'  Doremiis  r.  Dutch  Reformed  Church, 
8  N.  J.  Eq.  349. 

*  Charitable  Association  v.  Baldwin, 
1  Met  (Mass.)  359;  Green  u.Cady,  9  Wend. 
(N.  Y.)  414;  Mechanics'  National  Bank 
of  Newark  v.  Burnet  Manufacturing  Co., 
83  N.  J.  Eq.  486. 

^  Reisner  v.  Strong,  24  Kan.  410;  Mc- 
Auley  9.  Columbus,  &c.  R.  R.  Co.,  83  111. 
848. 
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is  exempt  from  indictment  for  a  public  nuisance  necessarily  created 
by  it  in  the  construction  and  operation  of  its  road,  has  not  been 
directly  decided,  but  the  courts  would  doubtless  be  inclined  to  hold 
that,  so  long  as  the  State  had  not  adopted  measures  to  deprive  the 
corporation  of  its  franchises,  it  must  be  treated  as  ratifying  its  acts, 
and,  until  the  corporation  was  declared  illegal,  would  be  estopped 
from  prosecuting  it  for  the  exercise  of  an  act  which,  as  a  corporation 
dejure,  it  could  legally  exercise.^ 

Sec.  10.  Acceptance  of  the  grant  or  amendments  thereto.  —  In  the 
case  of  a  corporation  created  by  special  charter,  there  must  be  an 
acceptance  of  the  grant  by  the  corporators  in  order  to  create  a 
corporation,  as  no  one  can  be  made  a  corporator  against  his  will;* 
but  unless  the  statute  expressly  provides  the  mode  in  which  such 
acceptance  shall  be  signified,  it  may  be  inferred  from  the  exercise 
by  them  of  corporate  acts  under  the  grant,*  and  it  is  not  necessary 
that  the  records  of  the  corporation  should  show  a  formal  acceptance.* 
It  is  sufficient,  if  it  is  shown  that  they  have  exercised  any  of  the 
powers  granted,*  and  from  such  acts  an  acceptance  may  be  inferred.® 

*  See  chapter  on  "Nuisances."  68  ;  Taylor  v,  Newbem,  2  Jones  (N.  C.) 
'  State  V.  Dawson,  16  lud.  40;  Haslctt    Eq.  141 ;  School  District,  &c.  v,  Gihhs, 

9.  Watherspoon,  1   Strobh.  (S.  C.)  209;  2  Cush.  (Mass.)  89  ;  Sumrall  v.  Sun  Mu- 

Lincoln,  &c.  Bank  v.  Richardson,  1  Me.  tual  Ins.  Ce.  4  Ohio,  27 ;  Hudson  v.  Car- 

81.     The  80vereign  authority  cannot  com-  man,  41  Me.  84  ;  Mead  v.  Keeler,  24  Barh. 

pel  persons  to  become  a  corporation.     The  (N.  Y.)  20  ;  Taylor  v,  Griswold,  14  N.  J. 

grant  is  in  the  first  instance  a  mere  offer  L.  288. 

of  corporate  powers  and  privileges,  which  '  Riddlev.  Proprietors,  &c.,  7  Mass.  184; 

they  may  accept  or  not,  at  their  option.  Com.  v.  Cullen,  13  Penn.  St.  138  ;  Goshen 

But  if  they  assume  to  act  under  the  grant.  Turnpike  v.  Sears,  7  Conn.  86.     Not  only 

they  then  become  a  corporation  and  sub-  acceptance,  but  also  due  organization  of  a 

ject  to  all  liabilities  as  such.     Charles  corporation,  may  be  presumed  from  a  long 

River  Bridge  v.  Warren  Bridge,  7  Pick,  exercise  of  corporate  rights.    Middlesex 

(Mass.)  344;  Ellis  v.  Marshall,  269;  Attor-  Husbandmen,  &c.  v,  Davis,  3  Met  (Mass.) 

ney-General  v.  Draper  &  Co.,  6  Beav.  882;  133  ;  Gifford  v.  N.  J.  R.  R.  Co.,  10  N.  J. 

Askew's  Case,-  4  Burr.  2200.  Eq.  171. 

*  Illinois  River  R.  R.  Co.  v,  Zimmer,  .  «  Taylor  v.  Newbem,  ante;  Bangor, 
20  111.  654  ;  Lyons  v.  Orange,  &c.  R.  R.  &c.  R.  R.  Co.  v.  Smith,  47  Me.  34  ;  We- 
O).,  32  Md.  18  ;  Goodin  v.  Evans,  18  Ohio  tumpka,  &c.  R.  R.  Co.  v.  Bingham,  6  Ala. 
St.  160 ;  Dayton,  &c.  R.  R.  Co.  r.  Hatch,  657  ;  Androscoggin  Bridge  Co.  v.  Bragg, 
1  Dis.  (Ohio)  84  ;  Hope,  &c.  Ins.  Co.  v.  11  N.  H.  102 ;  South  Meadow  Dam  Co. 
Beckmann,  47  Mo.  93 ;  Covington  v.  Co-  r.  Gray,  80  Me.  547 ;  Penobscot  Boom 
vington,  &c.  Bridge  Co.,  10  Bush  (Ky.),  Co.  v,  Lamson,  16  Me.  224;  Crump  «. 
69;  Logan  t>.  McAllister,  2  Del.  Ch.  176;  U..S.  Mining  Co.,  7  Gratt.  (Va.)  352; 
Heath  v.  Silverthom  Lead,  &c.  Co.,  39  Dedham  Bank  v.  Chickering,  8  Pick. 
Wis.  146;  Cincinnati,  &c.  R.  R.  Co.  v.  (Mass.)  335 ;  Narragansett  Bank  r.  Atlan- 
Cale,  29  Ohio  St.  126;  Talladega  Ins.  Co.  tic  Silk  Co.,  3  Met.  (Mass.)  282.  Grants 
«.  Landers,  43  Ala.  115 ;  State  «.  Daw-  beneficial  to  a  corporation  may  be  pre- 
son,  16  Ind.  40.  sumed  to  have  been  accepted,  and  when 

*  Russell  V.  McLellan,  14  Pick.  (Mass.)  acts  of  the  corporation  are  shown  which 
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And  where  the  corporators  applied  for  the  grant,  it  is  held  that  no 
proof  of  acceptance  is  required ;  ^  but  this  is  subject  to  the  condition 
that  the  grant  is  identical  with  that  applied  for ;  because,  if  the  legis* 
lature  imposes  restrictions  or  conditions  which  materially  differ 
from  the  rights  and  privileges  applied  for,  it  could  hardly  be  said 
that  the  mere  circumstance  that  a  grant  was  applied  for,  binds  the 
corporators  nolens  vohns.  And  the  acceptance  is  in  such  cases 
treated  as  being  unconditional,  because  a  corporation  can  only 
accept  the  grant  in  toto,  and  cannot  accept  it  in  part,  and  reject  it 
in  part,*  Before  acceptance  of  the  grant,  it  may  be  repealed  or 
withdrawn  at  any  time,*  although  no  power  of  repeal  is  reserved  in 
the  grant*  But  after  its  acceptance  by  the  corporators,  the  power 
of  repeal,  unless  reserved  in  the  act,  is  gone ;  and  the  corporators 
cannot  withdraw  from  the  duties  and  liabilities  which  the  charter 
imposes,  unless  discharged  by  a  forfeiture  or  repeal'^  The  acceptance 
of  an  amendment  to  the  charter,  or  law  under  which  the  corporation 
is  formed,  which  the  legislature  would  have  no  power  to  make  with- 
out the  consent  of  the  corporation,  may  be  established  by  showing 
that  the  corporation  has,  since  its  enactment,  done  acts  authorized 
by  the  amendment,  but  which  without  the  amendment,  would  have 
been  unauthorized.®  Thus,  in  an  Ohio  case^  the  charter  of  a  railroad 
corporation,  incorporated  by  a  special  act  of  the  legislature,  empow- 
ereil  the  directors  to  transact  all  the  business  of  the  company,  but 
did  not  exprassly  authorize  subscription  to  the  capital  stock  in  real 
estate.  This  privilege  was  subsequently  conferred  by  a  general  rail- 
road act  upon  all  raQroad  corporations   then  existing  that  might 

voald  not  be  authorized  except  for  such  (Md.)  1  ;  Lincoln  v,  Kennebec  Bank,  1 

grant,  this  presumption  becomes  absolute,  Me.  79  ;  III.  River  R.  R.  Co.  v.  Zimmer, 

even  though  the  act  provides  for  a  special  20   111.   654 ;  Galena,   &c.   R.  R.  Co.   v. 

mode  of  acceptance,  which  has  not  been  Appleby,   28   111.   283  ;   Winter  v.   Mus- 

pursued.     Owen  i;.  Purdy,  12  Ohio  St.  73;  cogue   R.   R.    Co.,    11   Or.   488;  Joy  v, 

Bangor,  ftc.  R.  R.  Co.  o.  Smith,  47  Me.  34.  Plank  Road  Co.,  11  Mich.  155  ;  Fry  v. 

1  State  v.  Dawson,  16  Ind.  272  ;  Per-  I^xington,  &c  R.  R.  Co.,  2  Met.  (Ky.) 

kins  V.  Sanders,  56  Miss.  733  ;  Hawes  v.  314. 
Anglo-Saxon  PetroleumCo.,  101  Mass.  385.  *  Goshen    Turnpike    Co.    v.    Sears,   7 

*  Rex  V.  Westwood,  7  Bing.  1  ;  Ewre  Conn.  86 ;  Riddle  v.  Proprietors,  &c.,  7 
V.  Strickland,  Cro.  Jac.  240;  Rex  v.  Pass-  Mass.  169  ;  Bnsey  v.  Hooper,  35  Md.  15. 
more,  3  T.  R.  199  ;  Rex  v.  Amery,  1  id.         •  Kenton  County  Court  v.  Bank  Lick 
676;  Bushwick,   &c.  Bridge  Co.  v.  Eb-  Turnpike  Co.,  10  Bush.  (Ky.)  529;  Hope 
bets,  3  Edw.  (N.  Y.)  Ch.  863.  Ins.  Co.  v.  Koeller,  47  Mo.  93 ;  Illinois 

*  Mississippi  Society  v.  Mu^grave,  44  River  R.  R.  Co.  v.  Zimmer,  20  111.  654 ; 
Miss.  820  ;  7  Am.  Rep.  723.  Lincoln  v.    Kennebec  Bank,   cmU  ;    Ga- 

*  State  V.  Dawson,  16  Ind.  40 ;  State  lena,  &c.  R.  R.  Co.  v.  Appleby,  28  IlL 
V.  Roosa,  11  Ohio  St.  16  ;  Chesapeake,  &c.  283. 

Co.  V.  Baltimore,  kc.  R.  R.  Co.,  4  G.  &  J.         7  Goodin  v.  Evans,  18  Ohio  St.  15a 


22  WHAT  AEE  RAILROADS — HOW  CREATED.      [CHAP.  1. 

accept  the  powers  so  conferred.  After  the  passage  of  the  general 
act,  the  directors  entered  on  the  records  of  the  company  a  resolution 
that  subscriptions  to  the  capital  stock  might  be  made  in  real  estate. 
The  company  then  received  real  estate  subscriptions  to  its  stock, 
and  sold  and  conveyed  the  same  to  bond  fide  purchasers,  with  the 
know^ledge  of  such  subscribers,  and  without  objection  on  their  part 
until  many  years  after,  when  the  stock  had  become  worthless,  and 
the  enterprise  for  which  the  company  was  organized  had  been 
abandoned.  In  an  action  by  a  subscriber  to  recover  back  the  land 
conveyed  by  him  to  the  company  on  such  subscription,  it  was  held 
that  proof  of  the  exercise  of  the  privileges  conferred  by  the  general 
act  upon  the  company,  under  a  resolution  of  the  directors,  and  with 
the  acquiescence  of  the  parties  to  the  suit,  was  sufficient  evidence, 
as  between  them,  that  the  company  had  accepted  the  powers  con- 
ferred in  that  section,  and  was  thereby  authorized  to  take  and  con- 
vey land  received  by  it  on  subscriptions  for  its  capital  stock.^  Of 
course,  ets  to  amendments  which  the  legislature  has  authority  to 
make  without  the  consent  of  the  corporation,  they  are  binding  upon 
the  corporation  at  all  events;^  but  an  amendment  which  fundamen- 
tally changes  the  object  and  purposes  of  the  act  of  incorporation, 
may  be  resisted  by  the  corporation  and  cannot  be  made  binding 
upon  it  without  its  consent.' 

Sec.  11.  Organization.  —  All  conditions  precedent  set  forth  in  the 
charter  or  general  law  must  be  substantially  performed,  before  a 
legal  organization  of  the  corporation  can  be  effected ;  and  too,  the 
mode  provided  in  the  charter  must  be  substantially  pursued,  and  all 
the  requirements  of  the  charter  or  general  law  must  be  complied 
with.*  If  the  charter  provides  for  the  giving  of  notice  to  the  cor- 
porator or  stockholders  in  a  certain  way,  and  of  a  certain  time  be- 
fore the  first  meeting  for  the  organization  of  the  corporation,  notice 
must  be  given  in  the  mode,  and  of  the  duration  provided ;  although 
mere  irregularities  in  this  respect  cannot  be  taken  advantage  of  col- 
laterally,^ and  if  enough  has  been  done  to  create  a  corporation  de 

1  See  also,  to  the  same  effect,  Hope  Ins.  Cal.  354  ;  Buffalo,  &c  R.  R.  Co.  v.  Caiy, 

Co.  V.  Beckmann,  47  Mo.  93  ;  Bangor,  &c.  26  N.  Y.  76. 
R.  R.  Co.  V.  Smith,  47  Me.  34.  »  Lehman  v,   Warner,   61   Ala.   455  ; 

«  Navigation  Co. -p.  Coon,  6  Penn.  St  372.  Cochran  v.  Arnold,   68   Penn.   St.  399; 

»  Fry    V.   Lexington,  &c.   R.   R.    Co.,  Eaton  v.  Aspinwall,  19  N.  Y.  119 ;  Cin- 

S  Met.  (Ky.)  314;  Joy  v.  Jackson,  &c.  cinnati,  Ac.  R.  R.  Co.  v.  Danville,  Ac. 

Plank  Road  Co.,  11  Mich.  165.  R.  R.  Co.,  75  111.  113  ;  Taggart  v.  West- 

*  Burt  V,  Farrar,  24  Barb.  (N.  Y.)  518 ;  ern,  &c.  R.  R.  Co.,  24  Md.  568  ;  Hanover, 

Oraville,  &c.  R.  R.  Co.  v.  Plumas  Co.,  37  &c  R.  R.  Co.  v.  Haldeman,  82  Penn.  St 
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fcLcto,  defects  in  the  organization  may  be  waived  by  a  legislative 
recognition  of  the  corporation  as  a  subsisting  one.^     But  an  illegally 
organized  corporation  has  no  valid  existence,  and  can  have  no  prop- 
erty in  money  advanced  for  its  use  by  private  parties.^    So  too,  it  is 
held  that  there  is  a  distinction  between  the  effect  of  a  special  charter 
granted   by  the  legislature,  and  the  organization  of  a  corpomtion 
under  the  general  law ;  and  that,  while  in  the  former  case  the  char- 
ter is  conclusive  evidence  against  all  persons  dealing  with  the  cor- 
poration formed  under  it,  yet,  where  the  organization  is  effected 
under  the  general  law,  while  it  is  binding  upon  the  members,  the 
creditors  of  such  corporation  are  not  precluded  from  showing  fraud, 
in  order  to  set  aside  the  immunity  which  a  charter /air/y  obtained  is 
intended  to  furnish .•     But  where  a  special  charter  is  granted  by  the 
legislature,  the  fact  that  it  was  obtained  by  false  or  fraudulent  repre- 
sentations to  the  legislature  cannot  avail  as  a  defence  to  an  action 
brought  by  it  *     Until  the  State  sees  fit  to  interfere,  the  charter  is  a 
subsisting  one,  and  such  fraud  is  not  a  defence  even  in  an  action  to 
recover  the  amount  of  a  subscription  to  the  stock*     In  order  to 

36;   Swartwout   v,  Michigan,  &c.  R.  R.  privileges  in  abuse  of  the  law,  or  that 

Co.,  24  Mich.  389  ;  Frost  v.  Frostburg  there  was  no  public  necessity  for  the  road. 

Coal  Co.,  24  How.  (U.  S.)  278;  South  Pamero  v,  Hazleton,  &c.  R.  R.  Co..  83 

Meadow  Dam  Co.  v.  Gray,  30  Me.  547  ;  Ohio  St.  429.    In  Smith  v.  Mississippi,  &c 

Cayuga  Lake  Co.  v.  Kyle,  64  K.  Y.  185 ;  R.  R.  Co.,  14  Miss.  179,  it  was  held  that, 

Eak right  v.  Logansport,  &c.  R.  R  Co.,  in  an  action  by  a  bank  upon  a  note  paya- 

13  Ind.  404  ;  Buffalo,  &c.  R.  R.  Co.  v.  ble  to  itself,  the  defendant  cannot  be  per- 

Caiy,  26  N.  Y.  75.  mitted  to  inquire  into  the  organization  of 

^  Attorney-General  v.  R.  R.   Ca,  35  the  bank.     See  also  State  v.  Fagan,  22 

Wis.  425 ;  Atlantic,  &c.  R.  R.  Co.  v.  St.  La.  An.  545,  where  it  was  held  that  the 

Louis,'  %Q   Mo.   228;  Baltimore  &  Ohio  objection  that  parties  acting  under  a  charter 

R.  R.  Co.  V.  Marshall  Co.,  3  W.  Va.  319  ;  granted  by  the  State  have  not  completed 

McAnlpy  v.  Columbus,  &c.  R.  R.  Co.,  83  the  works  within  the  time  specified  in  the 

111.  348 ;  In  re  N.  Y.  Elevated  R.  R.  Co.,  law,  cannot  be  urged  by  third  persons  in 

70  N.  Y.  327.  a  suit  brought  by  the  State  to  restrain 

*  Com.    V.  France,  3  Brews.  (Penn.)  them  from  interfering  with  the  grantees 
148.  of  the  franchise.     It  can  only  be  urged  by 

*  Paterson  v.  Arnold,  45  Penn.  St  410.  the  State,  in  a  suit  by  the  State  to  have 

*  Charles    River    Bridge    v.    Warren  the  charter  forfeited. 

Bridge,   7   Pick.  (Mass.)  344.     Nor  can         »  Smith  v.  Mississippi  R.  R.  Co.,  14 

fraud  or  bad  faith  on  the  part  of  the  pro-  Miss.  179  ;  McConahy  v.  Turnpike  Co.,  1 

moters  in  the  oi^nization  of  the  company,  Penn.  426  ;  8.  c.  16  S.  &  R.  (Penn. )  140. 

or  in  the  procurement  of  the  charter,  be  A  formal  defect  in  the  organization  will  not 

made  the  subject  of  inquiry  collaterally,  defeat  an  action  brought  by  the  corpora- 

Garrett  v.  Dillsburgh,  &c.  R.  R  Co.,  78  tion  to  recover  in  trespass  for  the  wrong- 

Penn.  St  465.     Nor  can  it  be  shown,  to  fnl  taking  of  property  out  of  its  possession, 

defeat  proceedings  by  a  railroad  company  Perall  &  Brooks  Paper  Co.  v.  Willett,  1 

to  take  lands,  that  the  corporators  pro-  Robt.  (N.  Y.)  131;  nor  in  an  action  uf>on 

cared   the   charter   for  private  purposes  a  contract  made  with  it.    E^gle  Works  u 

merely,  and  were  exercising  the  corporate  Churchill,  2  Bos.  (N.  Y.)  166. 
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aiDouut  to  a  defence,  the  defeudant  must  show  that  a  fraud  was  com- 
mitted upon  him;  ^  and  iu  the  case  last  cited,  proof  that  the  oi^auiza- 
tion  was  effected  by  fictitious  subscriptions  to  a  large  part  of  the 
stock,  of  which  the  defendarU  was  ignorarU  and  hy  means  of  which  he 
was  de/raudeii,  was  held  a  sufficient  defence  to  an  action  upon  his 
subscription  for  stock.  But  iu  the  case  of  col-orable  subscriptions, 
they  are  held  to  be  binding  upon  the  subscribers  themselves,  and 
also  upon  the  other  subscribers  who,  upon  the  final  discovery  of  the 
fact,  fail,  within  a  reasonable  time  after  the  discovery  of  the  fact,  to 
take  measures  to  stop  the  further  proceedings  of  the  corporation.^ 
But  neither  fraud  in  tlie  distribution  of  the  stock,  nor  coloi-able  sub- 
scriptions thereto,  will  defeat  the  legality  of  the  oi^nization,  unless 
the  thing  is  arrested  in  limine.^  Nor  will  a  court  of  equity  interfere, 
even  though  a  stockholder  brings  proceedings  to  arrest  further  action, 
if  matters  have  proceeded  so  far  before  discovery  of  the  fraud,  that 
the  parties  liable  to  be  injuriously  affected  thereby  cannot  be  put 
in  statu  qiio.^  Where  there  is  a  corporation  rfe  facto,  strict  proof  of 
the  corporate  character  is  dispensed  with,  and  the  validity  of  its 
existence  can  only  be  tested  by  the  State.^ 

Sec.  12.  Formation  of  under  general  laws.  —  In  those  States 
where  railroad  companies  are  authorized  to  be  formed  under  the 
general  laws,  a  literal  compliance  with  the  statute  is  not  required,  and 
it  is  sufficient  if  the  substantial  requisites  are  performed.*  Thus, 
where  the  statute  requires  that  an  affidavit  shall  be  attached  t(3  a 
certificate  filed,  of  the  payment "  in  good  faith  "  of  ten  per  cent  of  the 
capital,  in  cash,  any  affidavit  setting  forth  that  such  payment  has 
been  made,  but  omitting  the  words  "in  good  faith,"  was  held  to 
amount  to  a  substantial  compliance  with  the  statute,  and  sufficient,^ 
and  the  conditions  precedent  provided  in  the  statute  have  been  com- 
plied with.     But,  until  such  conditions  have  been  complied  with,  the 


1  McConahy  v.  Turnpike  Co.,  ante,  by  the  State,  Thompson  v.  Candor,   60 

^  Walker  v.  Devereaux,   4  Paige  Ch.  III.  214;  Truckee,  &c.  Turnpike  Co.  v. 

(N.  Y.)  229.  Campbell,  44  Cal.  89;  People  v.  Cham- 

»  Selma  &  Tennessee  R.  R.  Co.  v.  Tip-  bere,  42  id.  201 ;   and  this  is  held  to  be 

ton,  6  Ala.  787 ;  Hayne  v,  Beanchamp,  the  case  even  though  the  act  of  incorpora- 

18  Miss.  515  ;  Johnston  v,  S.  W.  R.  R.  tion  is  unconstitutional.     Commissioners 

Bank,  8  Strobh.  (S.  C.)  263.  v.  Shields,  62  Mo.  247. 

*  Walker  v.  Devereaux,  ante.  •  People  v.   Stockton   R.   R.   Co.,   45 

»  Jones  V.  Dana,  24  Barb.  (N.  Y.)  896.  Cal.  806  ;  Harvey  v,  Lloyd,  8  Peun.  St 

The  regularity  of  such  an  organization  can  881. 

Wly  be  questioned  by  qiio  trarranto,  scire         ^  People  v.  Stockton,  &c.  R.  R.  Co., 

/ados,  or  other  proper  proceeding  brought  amU, 
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corporation  has  no  legal  existence ;  ^  and  consequently,  in  the  case  of 
a  railroad  corporation,  would  have  no  authority  to  condemn  lands  for 
the  purpose  of  constructing  its  roads,^  nor  would  it  be  entitled  to  the 
protection  against  the  consequences  of  its  acts,  necessary  for  the 
prosecution  of  its  business,  which  would  exist  in  the  case  of  a  rail- 
road constructed  by  a  legal  corporation.  If  the  statute  expressly 
declares  that  the  corporation  shall  exist  when  certain  things  have 
been  done,  the  corporation  is  set  on  foot  upon  the  completion  of  such 
requisites,  .although  the  statute  in  other  i-espects  has  not  been  com- 
plied with  ;  and  if  such  requisites  have  not  been  complied  with,  the 
corporation  is  not  set  on  foot,  although  all  the  other  statutory 
requirements  have  been  fulfilled.'  The  organization  of  a  corporation 
is  effected  as  soon  as  its  first  meeting  has  been  held  and  the  proper 
oflScers  are  elected.* 

Sec.  13.  Franchise  of  —  WTiat  Ib.  —  The  fmnchises  of  a  railroad 
corporation,  are  embodied  in  the  right  conferred  hy  its  charter,  to  do 
and  perform  certain  acts,  which,  except  for  such  grant,  wovM  he  UlegaL 
Among  these,  is  the  right  to  form  a  corporation ;  the  right  to  take 
lands  for  the  construction  of  its  road  ;  the  right  to  operate  its  road ; 
and,  generally,  to  perform  the  functions  of  a  railroad  corporation.* 
These  franchises  are  derived  exclusively  from  the  charter  or  the 
statute  under  which  they  are  formed,  and  may  be  classified  as  "  pre- 
rogative "  and  "  ordinary ; "  and  the  distinction  between  these  classes 
is  of  the  highest  importance.  "  Prerogative  "  franchises  are  those 
which  arise  from  a  special  grant,  and  cannot  be  legally  exercised 
within  the  State,  either  by  an  individual  or  corporation,  without  such 
special  authority,  and  consequently,  such  as  can  only  be  exercised 
within  the  jurisdiction  conferring  it;  and  of  this  character  are  those 
specifically  named  supra  in  this  section.  In  the  case  of  a  railroad 
company,  it  may  be  said  that  power  to  exercise  the  right  of  eminent 
domain  is  a  franchise,  and  this  is  so  even  though  the  right  acquired 

»  Utley  r.   Union  Tool  Co.,   11  Gray  Earle,  18  Pet.  (U.S.)  519.     "The  term 

(Mass.),  139.  'franchise'"  says  Butler,  J.,  in  Bridge- 

*  See  chapter  on  "  Eminent  Domain."  port «.  N.  Y.  &  New  Haven  R.  R.  Co.,  36 
^  Merrick  p.  Reynolds  Engine,  &c.  Co.,  Conn.    255,    "  has  several  significations, 

101  Maas.   381 ;   Hawes  v.  Anglo-Saxon  and  there  is  some  confusion  in  its  use.   The 

Petroleum   Co.,    101   id.    885  ;    Utley  v.  better  opinion  deduced  from  the  authori- 

Union  Tool  Co.,  11  Gray  (Mass.),  139.  ties  seems  to  be  that  it  cmisiats  of  the  en- 

*  Hawes  r.  Anglo-Saxon  Petroleum  tire  privileges  emhruced  in  and  eonstUuting 
Co.,  ante.  its  grant,"  and  does  not  embrace  the  prop- 

*  State  ».  Boston,  &c.  R.  R.  Co.,  25  erty  acquired  by  the  exercise  of  the  fran- 
Vt  433 ;  Chicago,  &c.  R.  R.  Co.  t.  Dun-  chise,  and  has  no  assignable  or  marketable 
bar,  96   IlL   571 ;   Bank  of  Augusta  v.  value.   Id. 
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is  merely  a  right  to  use  the  land  in  common  with  the  public  or  some 
other  corporation.  It  is  not  essential  to  a  franchise^  in  its  legal  sense, 
that  it  should  in  all  cases  be  exclusive.  But  it  must  exist  by  a  title 
greater  than  that  of  a  mere  licensee  of  a  municipal  coi^ration,^  as, 
in  this  country,  corporate  francliise  can  emanate  only  from  the  sover- 
eign power.  The  term  "  franchise  "  is,  in  law,  sometimes  used  to  mean 
an  exclusive  right  held  by  grant  from  the  sovereign  power,  —  such 
in  its  nature  that  the  same  right  cannot  be  granted  to  another  with- 
out an  invasion  of  the  franchise  of  the  first  grantee.  The  strictly 
legal  signification  of  the  word  is  not  always  confined  to  exclusive 
rights ;  but  the  term  is  used  in  law  to  designate  powers  and  privileges 
whicii  ai-e  not  exclusive  in  their  nature.  The  Supreme  Court  of  the 
United  States,  speaking  through  Taney,  C.  J,,  said:  "Fi-anchises  are 
special  privileges  conferred  by  government  upon  individuals,  and 
which  do  not  belong  to  the  citizens  of  the  country,  of  common  right."* 
The  term,  according  to  Blackstone,  embraces  in  its  legal  meaning  sev- 
end  kinds  of  rights,  some  exclusive  and  some  not  exclusive.*  Kidd 
says :  "  A  corporation  is  a  political  person  capable  of  enjoying  a 
variety  of  franchises."  Spencer,  J.,  says :  "  If  there  are  certain  im- 
munities and  privileges  in  which  the  public  have  an  interest,  as  con- 
tradistinguished from  private  rights,  and  which  cannot  be  exercised 
without  authority  derived  from  the  sovereign  power,  it  would  seem 
to  me  tliat  such  immunities  and  privileges  must  be  franchises,""* 
And  so  the  supreme  court  of  New  York  held  in  that  case,  unani- 
mously, that  the  right  of  an  insurance  company  to  carry  on  banking 
business  was  a  franchise,  although  the  judges  differed  on  the  ques- 
tion whether  the  defendant  in  that  case  had  lawful  right  to  such 
franchise.^ 

The  mere  grant  of  the  right  to  build  a  railroad  between  given  ter- 
mini creates  no  implied  obligation  by  the  State  to  not  thereafter 
grant  the  riglit  to  build  other  railroads  parallel  with  it  between  the 
same  termini  *    Nor  does  it  imply  an  obligation  on  behalf  of  the 

I  ChivA<x\  Ao,  R.  R.  Co.  r.  People,  73  BridiTB  Co^  11  Pet,  (C.  S.)  420;  Hudson 

111.  547.  &  I\law«re  Canal   Co.    r.   Xew  York   & 

«  B*nk  of  Augiisto  r.   Ear^  13  Pel.  Erie  R.  Co,  9  Paige  (N.  Y.),  328;  Illinois 

a'.  S.  i  5i»5.  '  k  Michigan  Oanal  •.  Chicago  A  R.  I.  R. 

'  i  lU.  Com.  21.  Co..  14  111.  814.     In  East  Tennessee,  Vir- 

*  P^vvle  r.  .l^Tna  Ins.  Ci\,  15  John,  ginia  &  in^onna  Railroad  Co.,  plaintiff  in 
(N.  Y-^  ;U:.  em^r  r.  Hamblin  Count?'.  102  U.  8.  278, 

*  I  ^iv^^s^>  Jfe  Western  Indiana  Railroad  a  dtvive  in  chaDcerv  ordered,  in  case  an- 
Co.  r.  Ps-.ulMr.  ?:»  11'.  571,  other  sale  should  not  be  made,  that  coni- 

*  C^iu:i>  K:ver  B!i^is^»  Co.  r.  Warren  missioners  might  sell   "all  the  property 
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State  that  other  railroads,  with  their  tracks  and  switches,  shall  not 
thereafter  be  granted  the  right  to  cross  the  State  in  a  different  direc- 
tion, and  thus  pass  over  its  tracks  and  switches.^  The  public  wel- 
fare especially  requires  that  the  business  of  carrying  shall  be  open 
to  competition  as  far  as  possible  ;  and  no  monopoly  in  that  regard, 
however  limited  the  sphere  of  its  operation,  can  be  presumed  to  have 
been  intended  by  the  legislature  in  the  enactment  of  the  general 
law  for  the  formation  of  railroad  corporations.* 

"Ordinary"  franchises  are  such  rights  and  privileges  which,  al- 
though conferred  by  the  charter,  are  nevertheless  common  incidents 
of  similar  corporations,  and  may  be  exercised  in  any  jurisdiction  in 
which  their  exercise  is  not  expressly  prohibited,*  and  which  may 
be  exercised  by  individuals  without  any  special  grant  of  authority. 
Among  these  is  the  right  to  exercise  corporate  functions ;  to  sue  and 
be  sued  as  such ;  to  hold  property  as  such  ;  to  be  exempt  from  the 
individual  debts  of  its  stockholders ;  and  to  be  solely  liable  for 
the  debts  and  conti^acts  of  the  corporation.^  The  corporation  itself 
is  not  a  franchise,  but  it  is  the  attributes  of  the  corporation  which 
comprise  the  franchises  thereof,  its  special  powers  and  rights.^ 
These  definitions  and  distinctions  have  been  referred  to  in  this  place, 
because  their  observation  will  become  important  in  many  instances 
in  the  progress  of  our  work. 

Sec.  14.  Domloile  of :  Residence,  Ac.  —  The  domicile  of  a  corpo- 
ration must  necessarily  be  in  the  State  under  whose  laws  it  was 

and  franchises  of"  a  railroad  company.  "rightSyprivileges,  and  franchises,  ""rights, 

M.,  for  himself  and  others,  made  an  offer  powers,  and  privileges,'*  and  the  like.  This 

for  the  railroad,  in  which  he  said,  "I  ex-  caso  is  distinguishable  from  Humphrey  v. 

pect  a  fall  and  perfect  title  to  the  road,  in-  Pegues,  16  Wall.  (IJ.  S.)  244,  where  it  was 

chiding  the  State's  interest,  franchises  and  held  that  an  immunity  from  taxation  did 

priVil^es."    This  proposition  was  accepted  pass  under  a  transfer  of  ''all  the  ]x)wer8, 

by  the  commUsionera,  and  the  sale,  report-  rights  and  priyil^^  "  of  a  railway  corpora- 

ed  to  the  court,  was  confirmed  by  decree,  tion. 

which  treated  the  sale  as  one  of  the  "  prop-  i  Chicago  k  Alton  R.  Go.  v.  Joliet,  Lock- 

erty  and  franchises  "  of  the  company,  and  port  k  Aurora  Ry.  Co.,  105  111.  388. 

directed  the  commissioners  "  in  conformity  *  Lake  Shore  v.  Chicago,   97  111.   506  ; 

with  the  previous  decrees,"  to  "make  title  Central  City  v.  Fort  Clark,  81  id.  253, 

to  the  purchasera  according  to  the  terms  of  distinguished  ;    Connecting    Railroad    v. 

the  contract  and  former  decrees  of  this  Union,  &c.,  107  III.  84. 

court;  '  and  it  was  held  that  the  purchas-  '  State  v.  Boston,  Concorrl,  &  Montreal 

ers  acquired  title  only  to  the  property  and  R.  R.  Co.,  25  Vt.  433. 

franchises  of  the  company,  and  that  an  *  Moi^gan  v.  Louisiana,  94  U.  S.  21 7 ; 

immunity  from  taxation  would  not,  under  Atlantic,  &c.   R.   R.   Co.  v.  Georgia.     48 

the  rule  in  Morgan  v.  Louisiana,  98  U.  S.  U.  S.  859. 

217,  pass  to  the  purcha.<%ere.     The  terra  *  Kyd  on  Corporations,  15. 

"franchises"  is    not   synonymous   with 
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and  in  the  case  of  railroad 

iratioDS,  they  are  usually 

1  the  road  is  built ;  and  in 

>wer  to  take  lands,  and  all 

the  roads,  front  the  laws 

thereto,  they  are  subject 

ly  impose.    In  other  wonls, 

idictiou,  as  citizens  of  the 

ed.'     If  they  were  created 

States,  their  domicile  is  in 

piaintained  in  one  of  them ; 

A  corporation,  like  indi- 

&nd  a  residence  in  another. 

e  State  creating  it,  but  ite 

jtal  office  is  located  and  it^ 

may  be  in  a  foreign  State, 

E  its  corporate  life.^     In  an 

£niltT  the  lain  of  this  State  irhen 
^-  >  Xew  Tork  corporation,  the  laws 
^tM«  prahibitjng  such  an  aasign- 
0  >  corporatioo.  Pierce  v.  Cronip- 
:  R.  I.  (i4.  The  Marj-Und  legiaU- 
nngre<|ni  red  evervfomgniDsa  ranee 
9  doing  business  in  that  RUte  to 
>  a  ]mwer  of  attorney  Hp[iointiDg  an 
pon  whom  process  might  be  serred, 
ime  effect  as  if  serrei]  on  the 
jy,  and  by  the  act  defining  "  pro- 
P  be  any  writ  issued  npon  any  actioD 
Icourt,  lutd,  that  a  foreign  insur- 
Huipany,  having  exe«ul«l  such  a 
if  attorney,  has  agreed  to  he  "  found" 
St«te  as  fully  as  if  it  were  a  domes- 
a  ;  and  that  serrice  of  pro- 
Jhe  United  Sutes  Circuit  Court  on 
&  agent  is  valid,  notvitbstandJDg 
may  be  upon  a  causr  of  action  of 
[he  State  courts  could  not  take  ju- 
on,  because  of  an  act  of  the  legisls- 
>tricting  their  jurisdiction,  in  suits 
[fureign  corporations,  to  cases  where 
>utiir  is  a  ritizen  or  the  cansn  of  ac- 
arisen  within  the  fJtaU.    Lafoyette 

•  r.  French,  18  How.  (0.  8.)  *07  ; 
lit  Sfhollenberger,  96    U.  S.   360  ; 

■ance  Co.,  40  Md.  601  ;  Crom- 
ance  Co.,   iB  id.  382 ;  Mer- 

•  Hlg.  Co.  V.  Qnind  Trunk  E.  Co., 
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English  case  Wilde,  B.,^  said,  "  The  *  home '  of  a  corporation  must  be 
taken  to  be  that  place  which  is  occupied  as  such, —  where  their 
profits  come  home  to  them,  whence  orders  emanate,  and  where  the 
chief  officers  of  the  company  are  to  be  found."  In  other  words, 
where  its  principal  office  is  located.  Especially  is  this  the  case  for 
the  purpose  of  ascertaining  the  jurisdiction  of  courts  in  actions  for 
or  against  it,  and  the  residence  of  its  members  has  no  bearing  upon 
this  question.  But  in  most  of  the  States,  as  to  railroad  corporations, 
it  is  held  that  they  are,  for  many  purposes,  to  be  regarded  as  con- 
structively residents  of  each  county,  city  or  town  through  which  the 
road  passes.^    But  for  ordinary  purposes  they  are  treated  as  having 

13  Fed.  Rep.  (U.  S.)  358  ;  Mohr  v.  Insur-  what  such  joiut-stock  companies  are,  re- 

ance  Co.,  12  id.  474 ;  Brownell  v.  Troy  &  gard  is  to  be  had  to  their  essential  attri- 

Boston  R.  Co.,  3  id.  761 ;  Moch  v,  Vir-  bates  rather  than  to  any  mere  name  by 

ginia  Fire  Ins.  Co.,  10  id.   700  ;  Grover  v.  which  they  may  be  known.    If  the  essen- 

American  Ex.  Co.,  11  id.  386  ;  Carstairs  v.  tial  franchises  of  a  corporation  are  con- 

Mechanics'  k  Traders'  Insurance  Co.,  13  fen'ed  upon  a  joint-stock  company,  it  is 

^ed.  Rep.  484.    A  foreign  corporation,  that  none  the  less  a  corporation   becanse  the 

jy  the  laws  of  a  State  within  which  it  statute  calls  it  something  else,  or  even  des- 

.omeson  bosiness  can  sue  and  be  sued,  is  ignates  it  as  an  "unincorporated  associa- 

not  a  non-resident  in  the  sense  that  would  tion."    Fargo  v.  Louisville,  New  Albany  & 

prevent  it  from  setting  up  the  statute  of  Chicago  Railway  Co.,  6  Fed.  Rep.  84. 
limitations  as  a  defence  in  an  action  against         ^  Adams  v.  Great  Western  Railway  Co., 

it    See  Bank  of  Augusta  v.  Earle,  13  Pet.  6  H.   &    N.   404.      See  aUo  remarks  of 

(U.  S.)  588  ;  Ohio  &  Miss.  R.  Co.  v.  Wheel-  Martin,  B. 

er,  1  Black  (U.  S.),  295 ;  Runyan  v.  Cos-         «  Glaize  r.  South  Carolina  R.  R.  Co., 

ters  I>es8ee,  14  Pet.  (U.  S.)  129;  Louis-  1  Strobh.  (S.  C.)  L.  70 ;  Baldwin  v.  Miss- 

ville,  C.  &  C.  R.  Co.  V.  Letson,  2  How.  issippi,  &c.  R.  R.  Co.,  5  Iowa,  518  ;  Rich- 

(U.  Su)  497  ;  Covington  Drawbridge  Co.  v.  ardson  v.  Burlington,  &c.  R.  R.  Co.,  8  id. 

Shepherd,   20  id.  227,  233;  Paul  t>.  Vir-  260  ;  People  r.  Fredericks,  48  Barb.  (N.  Y.) 

ginia,  8  Wall.  (IT.  S.)  168  ;  Pennsylvania  173.     A  railroad  company  is  not  to  be 

Co.  V.Sloan,  1  Brad w. (III.) 364;  Biistol  V.  treated   as  a  non-resident   of   a   county 

Chicago  &  AlL  R.  Co.,  15  III.  436  ;  Penley  through  which  its  road  passes,  so  as  to  be 

V.  Waterhouse,  1    Iowa,    498;   Savage  v.'  sued  by  short  summons.     Belden  v.  N.  Y. 

Scott,  45  id.  132  ;  McC^alie  v.  Illinois  Cen-  &  Harlem  R.  R.  Co.,  15  How.  Pr.  (K.  Y.) 

tml  Railsoad  Co.,  13  Fed.  Rep.  489.     A  17  ;   nor  can  they  be  taxed  as  non-resi- 

New  York  joint-stock  company  possessing  dents.     People  v.   Fredericks,   ante.     So 

the  right,  by  the  law  under  which  it  was  they   are    treated    as   residents   of   such 

organized,  to  sue  and  be  sued  in  the  name  counties  to  the  extent  that  they  may  sue 

of  its  president  or  treasurer,  is  a  citizen  of  or  be  sued  in  any  of  them.     Baldwin  v. 

the  State  of  New  York  in  the  same  sense  Mississippi,   &c.    R.    R.   Co.,   arUe.      In 

that  corporations  are  citizens  of  the  States  Pond  v.  Hudson  River  R.  R.  Co.,  17  How. 

under  whose  laws  they  are  organized  ;  and  Pr.  (N.  Y.)  543,  it  was  held  that  a  corpo- 

8achjoint«tock  company  may,  by  the  oomi-  ration  having  several  places  of  business 

ty  of   States,   sue  and  be  sued   in    the  may  be  deemed  a  resident  of  each  ;  but  the 

name  of  such  officer  in  the  Federal  courts  doctrine  of  this  case  conflicts  with  that  of 

as  a  citizen  of  New  York,  even  though  Hubbard  v.  National  Protection  Ck>.,  11 

shareholders  of  such  joint-stock  company  id.  149,  and  is  sustainable  only  in  ezcep* 

are  citizens  of  the  same  State  as  the  ad-  tional  instances, 
▼ene  party  to  the  suit.    In  determining 
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their  residence  only  in  the  place  where  their  principal  office  is 
located,  and  their  principal  business  is  transacted ;  ^  and  a  contrary 
doctrine  would  result  in  serious  inconvenience,  if  not  disaster,  to  the 
interests  of  a  corporation.  It  is  well  established  that  when  a  corpo- 
ration owning  a  road  which  runs  through  several  States  is  char- 
tered by  each  of  them,  it  is  by  a  useful  fiction  to  be  considered,  for 
purposes  of  jurisdiction,  a  citizen  of  each  of  the  States ;  and  where 
such  a  corporation  is  sued  in  one  of  the  States  in  which  it  holds  a 
charter,  as  a  citizen  of  that  State,  it  cannot  set  up  that  it  is  likewise 
a  citizen  of  another.*  The  fiction  that  makes  two  or  three  corpora- 
tions out  of  what  is  in  fact  one,  is  established  for  the  purpose  of 
giving  each  State  its  legitimate  control  over  the  charters  which  it 
grants ;  but  the  acts  and  neglects  of  the  corporation  are  done  by  it 
as  a  whole.^ 

When  a  foreign  corporation  avails  itself  of  the  privilege's  of  doing 
business  in  a  State  whose  laws  authorized  it  to  be  sued  there  by  ser- 
vice of  process  upon  an  agent,  its  assent  to  that  mode  of  service  is 
implied ;  and  it  consents  to  be  amenable  to  suit  by  such  mode  of 
service  as  the  laws  of  the  State  provide,  when  it  invokes  the  comity 
of  the  State  for  the  transaction  of  its  affairs ;  and  waives  the  right  to 
object  to  the  mode  of  service  of  process  which  the  State  laws  au- 
thorize *  Indeed  a  corporation  is,  for  jurisdictional  purposes,  to  be 
regarded  as  a  citizen  of  the  State  under  the  laws  of  which  it  is  or- 
ganized. Where,  by  the  local  law,  a  foreign  corporation  is  amenable 
to  suit  in  the  courts  of  the  State,  service  being  made  upon  an  agent 
within  the  State,  the  Federal  courts  may  be  regarded  as  courts  of 

>  Adams  v.  Great  Western  Railway  Co.,  Co.,  18  Fed.  Rep.  HO.    Opinion  by  Low- 

6  H.  &  N.  404 ;  Androscoggin,  &c.  R.  K.  ell,  J. 

Co.  V.  Stevens,    17  Me.    434 ;  Thorn  v,  "      *  Railway   Co.  v.  Whitton,    18  Wall. 

Central  R.   R.   Co.,    aiUe ;    Hubbard   v,  (U.  S.)  286;  Payne «.  Hook,  7  id.   427; 

National  Protection  Ins.  Co.,  11  How.  Pr.  The  Moses  Taylor,  4  id.  411  ;  Insurance 

(N.    Y.)   149.     A  corporation  having  a  Co.  v,  Morse,  20  id.  445;  Lafayette  Ins. 

principal  office  in  a  State  is  a  resident  of  Co. t;. French,  18  How. (U.S.)  404  ;  Railroad 

the  place  where  such  office  is  located,  and  Co.  v.  Harris,  12  Wall.  (U.  S.)  65  ;  ^  parU 

the  circumstance  that   it  has  secondary  Schollenbeiger,  96  U.  S.  869 ;  Moulin  v. 

offices  in  other  parts  of  the  State  does  not  In.surance  Co.  25  N.  J.  L.,  57;  Bushel  v. 

change  the  rule.     H\ibbard  v.    National  Commonwealth    Ins.    Co.,   15  Sg.  &  R. 

Protection  Ins.  Co.,  ante.  (Penn.)  176;  Libbey  v.  Hodgdon,  9  N.  H. 

«  Ohio,  Ac.,  R.  Co.  v,  Wheeler,  1  Black  394  ;  St.  Louis  Ins.  Co.  ».  Cohen,  9  Mo. 

(U.  S.),  286;  Railroad  Co.  v,  Kroutz,  104  422  ;   Hayden  v.  Androscoggin  Mills,   1 

U.S.  6;  Missouri,  &c.  R.  Co.  v.  Texas,  &c.  Fed.  Rep.  98;  Newby  v.  Van  Oppen,  41 

R.  Co.,   10  Fed.  Rep.   497;  Callahan  v.  L.  J.  Q.  B.  148  ;  Moch  v.  Virginia  Fire 

Louisville,  &c.  R.  Co.,  11  id.  686.  Ins.  Co.,  10  Fed.  Rep.  386;   Merchants' 

«  Railway  Co.  v.  Whitton,    18  Wall.  Mfg.  Co.  t>.  Grand  Trunk  Railway  Co.,  13 

270 ;  Home  v.  Boston  &  Maine  Railway  Fed.  Rep.  86. 
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the  State,  and  may  take  jurisdiction  upon  such  service  as  would  be 
goocT  in  a  State  court.^  A  Federal  couit  has  no  jurisdiction  over  a 
foreign  corporation,  in  the  absence  of  local  law  conferring  jurisdic- 
tion on  the  State  courts,  though  the  corporation  does  business 
through  an  agent,  and  has  an  office  within  the  district  where  the 
court  is  held.*  It  is  always  a  question  of  legislative  intent  whether 
the  legislature  of  a  State  has  adopted  as  its  own  a  corporation  of 
another  State,  or  merely  licensed  it  to  do  business  in  the  State. 
If,  however,  the  effect  of  the  legislation  be  to  adopt  the  corporation, 
it  becomes,  for  the  purposes  of  jurisdiction,  a  corporation  created  by 
the  State  adopting  it.* 

Corporations  are  not  treated  as  citizens,  according  to  the  general 
sense  in  which  such  term  is  employed,  and  it  has  been  held  that 
they  are  not  to  be  treated  as  such  under  that  clause  in  the  constitu- 
tion which  declares  that  "  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  States."  * 
They  are,  however,  for  most  purposes  treated  as  persons,  and  as  such 
are  entitled  to  the  rights  and  remedies  conferred  upon  "  persons  "  by 
statute,  if  they  come  within  the  equities  of  such  statute.^  Thus 
they  are  deemed  "persons"  under  a  statute  imposing  taxes  upon 

^  Railroad  Co.  v.  Harris,  12  Wall.  65;  controversy   between  citizens  of  different 

£c  parU  Schollenbei;g«;r,  96  U.  S.   369  ;  States.     Railroad  Co.  v.  Letson,  2  How. 

Hajden  v.  Androscoggin  Mills,  1  Fed.  Rep.  (U.  S.)  497  ;  Marshall  v.  Railroad  Co.,  16 

93;  Rankle  v.   Insarance  Co.,  2  id.  9;  How.  (U.S.)  314;   Bank  of  Augusta  v. 

Brownell  v.  R.  Co.,  3  id.  761 ;  WmUms  v,  Earle,  13  Pet  (U.  S.)  519;  Dodge  v.  Wool- 

Timnsp.   Co.,  14  Off.   Gaz.   523;  Wilson  sey,  18  How.  (U.S.)  331;  Whitney  t>.  Bal- 

Pack.  Co.  V.  Hunter,  7  Reporter  (Boston),  timore,  1  Hughes  (U.  S.  C.  C),  90;  Up- 

455.  hoff  V,  Chicago,  St.  Louis,  &  New  Orleans 

'  Eaton  V.  St.  Louis  Shakspear  Mining  Railroad  Co.,  5  Fed.  Rep.  96. 

and  Smelting  (>).,  6  Fed.  Rep.  138.  ^  Paul  v.  Virginia,  ante. 

*  RaiUoad    Co.    v,    Harris,    12  Wall.  *  Lehigh  Bridge  Co.  v.  Lehigh  Coal, 

(U.S.)    65;    Railroad  Co.  v,  Wheeler,   1  kc,  Co.,   4  Rawle  (Peun.),   9;   Boyd  v. 

Black  (U.S.),  286;  Railway  Co.  v.Whitton,  Chraydon    Railway    Co.,    4  Bing.    N.  C. 

13  Wall.  (U.  S.)  270;  MuUer  v.  Dows,  94  669  ;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513  ; 

U.  S.  444;  Ex  parU  SchoUenberger,  96  id.  State  of  Indiana  v.  Woram,  6  Hill  (N.  Y.), 

869;  Railroad  v.  Vance,  id.  450  ;  Williams  33  ;    State    v.    Nasliville    University,    4 

p.  Railroad  Co.,  3  Dill.  (U.  S.)  267  ;  Wil-  Humph.    (Tenn.)    157  ;    Cortes    v.   Kent 

son  Co,  V.  Hunter,  11  Chi.  L.  N.  267.  The  Water  Works  Co.,  7  B.  &  C.  314  ;  Field 

incorporators  of  a  Kentucky  corporation  v.  N.  Y.   Central   R.  R.   Co.,    29   Barb, 

aiv  conclnsiTely  presumed  to  be  citizens  of  (N.  Y.)  176;  Wright  v.  N.  Y.   Central 

that  State;  and,    therefore,  a  suit  com-  R.  R.   Co.,   28  id.   80;  Olcott  v,  Tioga 

nienred  in  the  State  court  by  a  citizen  of  R.  R.  Co.,  20  N.  Y.  210  ;  Mineral  Paint 

Kentucky  against   a  corporation  chartered  R.  R.  Co.  r.  Keep,  22  111.  9 ;  Queen  v, 

u    a    single   consolidated    company    by  Middletown  Mfg.  Co.,  16  John.  (N.  Y.) 

the   sereral  States,  including  Kentucky,  5  ;  La  Forge  «.   Exchange  Ins.  Co.,  22 

through  which  it  operates  a  railroad,  can-  N.  Y.  852. 
Dot  be  removed  to  the  Federal  court,  as  a 
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"  persons."  *  So  within  statutes  relating  to  usury  *  of  limitations/^ 
and  penal  statutes;^  and  generally  it  may  be  said  that  they  are 
treated  as  persons  under  all  statutes,  except  when,  from  the  sense  in 
which  the  term  is  used,  it  is  evident  that  it  was  not  intended  to 
apply  to  them.^  Strictly  speaking,  a  corporation  has  no  legal 
existence  outside  the  State  creating  it;  but  by  courtesy  they  are 
permitted  to  discharge  their  functions  in  other  States,  subject,  how- 
ever, to  such  reasonable  restrictions  as  such  sovereignty  may  see  fit 
to  impose.*  In  the  case  of  a  railroad  corporation  whose  road  ex- 
tends through  two  or  more  States,  although  incorporated  and  known 
in  both  by  the  same  name,  and  operated  by  one  set  of  officers,  as  it 
owes  its  corporate  existence  to,  and  exercises  its  franchises  in  each 
State,  it  18  in  each  State  a  separate  corporation,  a  legal  entity,  so  to 
speak,  and  subject  to  the  legislative  control  of  each  State,  to  the 
extent  that  its  road  exists  in  each  State,  although  the  same  corpora- 
tors may  compose  both  entities^     In  other  words,  it  is  a  separate 

^  Clinton  Mfg.  Co.  v.  Morse,  cited  in  lature  of  Ohio  had  given  it  authority  to 

People  V.  Utica  Ins.  Co.,  15  John.  (N.  Y.)  act  therein,  did  not  change  the  rule  ;  and 

358.  that  where  such  corporation,  after  its  stock 

2  Thornton  r.  Bank  of  Washington,  3  had  been  subscribed  for  in  Indiana,  mi- 
Pet  (U.  S.)  86;  Grand  Gulf  Bank  v.  gmted  to  Ohio,  and  there  established  its 
Archer,  16  Miss.  151  ;  Commercial  Bank  principal  office,  and  there  issued  a  call  for 
V.  Nolan,  7  How.  (U.  S.)  508.  instalments  due  upon  such  subscriptions, 

'  Olcott  V.  Tioga  R.  R.  Co.,  ante.  payable  at  its  office  in  Ohio,  it  was  helc^ 

*  United  States  v.  Smedey,  11  Wheat  that  such  subscriptions  could  not  be  col 

(U.S.)  392.  lected,   because  such   corporate  acts  ez- 

^  Com.  V.  Phenix  Bank,  11  Met  (Mass.)  ercised  in  Ohio  were  iuoperatiye  and  void. 

129.  S<^,  also,  McCord  v.  Aspinwall,  20  Ind. 

«  N.  0.  J.  &  G.  N.  R.  R.  Co.  v.  Wal-  498;  Aspinwall  v.  Somes,  20  id.  498.     In 

lace,  50  Miss.  244 ;  County  of  Alleghany  Memphis,  &c.  R.  R.  Co.  v.  State  of  Ala- 

V.  Cleveland,  &c.  R.  R.  Co.,  51  Penn.  St  baraa,  U.  S.  Sup.  Ct,  March  30,  1883,  it 

228  ;  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler,  appeared  that  the  Memphis  &  Charleston 

1  Black  (U.   S.),  286;  Day  v.  Newark  Railroad  Co.  was  made  by  the  statutes  of 

Rubber  Co.,  1  Blatchf.  (U.  S.  C.  C.)  628;  Alabama    an  Alabama    corporation,    and 

Union  Branch  R.  R.  Co.  v.  East  i?enn.,  also  previously  incorporated  in  Tennessee. 

Ac.   R.    R.   Co.,   14   Ga.    327;    State  v.  It  was  held  that  these  facts  were  not  suffi- 

Korthem  Central  R.  R.  Co.,  18  Md.  193 ;  cient  to  uphold  a  motion  to  remove  into 

Sprague  v,  Hartford,   &c.    R.  R.  Co.,   5  the  Circuit  Court  of  the  United  States  a 

R.  I.  233 ;  Bishop  v.  Brainerd,  28  Conn,  suit  brought   against  it  in  Alabama  by  a 

289.  citizen  of  Alabama;  because,  being  a  corpo- 

7  Ohio,  Ac.   R.  R.  Co.  v,  Wheeler,  1  ration  of  the  State  of  Alabama,  it  has  no 

Black  (U.  S. ),  286.     In  an  Indiana  case,  existence  in  that  State  as  a  legal  entity  or 

Aspinwall  v,  Ohio,  Ac.  R.  R.  Co.,  20  Ind.  person,  except  under  and  by  force  of  its 

492,   it  was  held  that  the  mere  circum-  incorporation  by  that  State;  and  although 

stance  that  the  legislature  gave  authority  also  incorporated  in  the  State  of  Tennes- 

to  a  railrond  corporation  established  by  it  see,  must,  as  to  all  its  doings  within  the 

to  own  and  manage  a  certain  railroad  in  State  of  Alabama,  be  considered  a  citizen 

Ohio,  did  not  warrant  a  change  of  domicile,  of  Alabama,  which  cannot  sue  or  be  sued 

and  that  the  circumstance  that  the  legis*  by  another  citizen  of  Alabama  in  the  oourts 
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corporation  in  each  State,  and  subject  to  the  laws  of  each  State  within 
the  respective  jurisdictions^  however  those  laws  may  conflict  as  to  the 
operation  of  the  road ;  ^  and  it  is  not  believed  that  the  several  States 

of  the  United  States.    Ohio  &  Missisuppi  ever  since,  he  was  a  citizen  of  Indiana,  and 

Hi  Co.  V.  Wheeler,  1  Black(U.  S.),  28^;  Rail-  that  the  plaintiff's  road  was  coustracted  in 

wajCo.*.  Whitton,13WalL(lT.S.)270.  In  that  State   nnder  the  authority  of   the 

an  action  between  a  citiien  of  the  State  of  legislature  of   Indiana.    The  court  held 

Nebraska  and  a  railroad  company,  which,  that  the  Circuit  Court  had  no  jurisdiction, 

originally  incorporated  under  the  laws  of  upon  the  ground  that  a  corporation  is  a 

the  State  of  Iowa,  had  extended  its  road  citizen  only  of  the  State  by  which  it  ia 

into  the  State  of  Nebraska,  had  filed  a  created,  and  that,  in  the  case  of  a  corpo- 

rt>py  of  its  orii^nal  articles  of  incorporation  ration  established  by  the  concurrent  action 

with  the  State  secretary,  and  in  other  re-  of  two  States,  and  carrying  on  its  business 

spects  had  complied  with  the  State  laws  in  both,  cannot  have  one  and  the  same 

goreming  such  companies,  held,  on  a  plea  legal  existence  in  both,  but  has  a  separate 

to  the  jurisdiction  of  the  court,  that  under  existence  in  each,  and  therefore  is  a  citizen 

the  laws  of  the  State  of  Nebraska  the  com-  of  each,  and  therefore  could  not  unite  as 

{any  had  become  a  domestic  corporation,  plaintiffs  in  a  suit  in  the  courts  of  the 

and  that  service  upon  the  managing  agent  United  States  against  a  citizen  of  either  of 

of  the  company  for  the  State  of  Nebraska  those  States.     Tanet,  C.  J.,  in  delivering 

is  not  sufficient  service  on  the  Iowa  cor-  the  opinion  of  the  court,  said,  after  refer- 

poration,  though  the  line  through  both  ring  to  numerous  decisions  of  the  court  in 

States  is  under  one  management,  one  set  previous  cases :    "It  follows  from   these 

of  officers,  one  board  of  directors,  one  set  decisions  that  this  suit  in  the  corporate 

of  stockholders ;  though  the  general  offices  name  is,  in  contemplation  of  law,  the  suit 

arp  in  Iowa  ;  and  though  the  agent  makes  of  the  individual  persons  who  compose  it. 

his  reports  to  the  general  offices.  Connolly  ...  It  is  true  that  a  corporation  by  the 

t.  Taylor,  2  Pet.  (U.  S.)  556  ;  Railroad  Co.  name  and  style  of  the  plaintiffs  appears  to 

9.  Harris,  12  WalL  (U.  S.)  65  ;  Ex  parte  have  been  chartered  by  the  States  of  In- 

SchoUenberger,  96  U.  S.   369 ;  Knott  v,  diana  and  Ohio,  clothed  with  the  same 

Insurance  Co.,  2  Woods  (U.  S.)>    479  ;  capacities  and  powers,  and  intended  to 

Stout  V.  Sioux  City  &  Pacific  Railroad  Co.,  accomplish  the  same  objects,  and  it  is 

8  Fed.  Rep.  71.  spoken  of  in  the  laws  of  the  States  as  one 

*  State  V.  Northern  Central  Railway  corporate  body,  exercising  the  same  powers 

(*o.,  18    Md.  193 ;  Sprague  v.  Hartford,  and  fulfilling  the  same   duties  in   both 

Ac.  K  R.  Co.,   5  R.  I.  233;  County  of  States.     Yet  it  has  no  legal  existence  in 

Alleghany  v.  Cleveland,  &c.  R.  R.  Co.,  51  either  State  except  bi/  the  laws  of  the  State; 

Penn.  St.  228.      In  Ohio  &  Miss.  R.  R.  and  neither  State  could  confer  upon  it  a 

Co.  V.  Wheeler,  1  Black  (U.  S.),  286,  it  corporate  existence  in  the  other,  nor  add 

appeared  that  the  plaintiff  was  incorpo-  to  or  diminish  the  powers  to  be  there  exer- 

rated  in  the  States  of  Ohio  and  Indiana  cised.     It  may  indeed  be  composed  of,  and 

under  the  same  name  and  for  the  same  represent  under  the  corporate  name,  the 

purposes,  and  that  the  defendant,  a  citizen  same  natural  persons.     But  the  legal  entity 

of  Indiana,  subscribed  for  a  portion  of  the  or  person,  which  exists  by  force  of  law, 

stock  of  the  road.    The  plaintiff  had  its  can  have  no  existence  beyond  the  limits  of 

principal  office  in  the  State  of  Ohio,  and  the  State  or  sovereignty  which  brings  it 

brought  an  action  against  the  defendant  into  life,  and  endues  it  vnth  its  faculties 

in  the  Circuit  Court  of  the  United  States  and  powers,"    In  the  County  of  Alleghany 

to  recover  the  amount  of  his  subscription,  v.  The  Cleveland,  &c.  R.  R.  Co.,  51  Penn. 

claiming  that  such  court  had  jurisdiction  St.  228,  the  defendant  company  was  created 

by  reason  of  its  being  a  citizen  of  Ohio,  by  the  laws  of  Ohio  to  construct  a  railroad 

The  defendant  pleads  to  the  jurisdiction,  therein,  and  subsequently  was  authorized 

that  at  the  time  of  his  subscription,  and  by  the  State  of  Pennsylvania  to  extend  its 
▼01*  I.  —  3 
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could,  if  they  would,  abandon  their  jurisdiction  and  control  over 
that  portion  of  the  road  erected  within  its  limits,  by  a  corporation 
deriving  its  existence,  powers,  and  privileges  from  its  laws ;  but  it 
might,  undoubtedly,  authorize  such  corporation  to  establish  its  prin- 
cipal office,  and  exercise  its  corporate  functions  in  another  State,  as 
it  would,  in  the  case  of  long  lines  of  railways  extending  through 
several  States,  under  one  management,  be  impracticable  for  the  cor- 
poration to  maintain  a  principal  office  in  each  State  ;^  and  the 
maintenance  of  such  principal  office  outside  the  limits  of  the  State, 
does  not  interfere  with  the  jurisdiction  or  control  of  each  State, 
over  that  portion  of  the  road  existing  within  its  borders.  But  where 
a  railroad  corporation  is  created  by  the  laws  of  one  State,  with  au- 
thority to  constract  a  railroad  within  its  borders,  and  into  or  through 
another  State,  while  the  act  creating  the  corporation  is  operative  to 
give  it  vitality  and  corporate  power,  yet  it  does  not,  of  course,  give 
it  any  authority  to  take  lauds,  etc.,  in  such  other  State  for  the  con- 
struction of  its  road ;  yet,  if  such  other  State  recognizes  it  as  a  corpora- 
tion, and  to  further  its  objects,  confers  upon  it  the  necessary  aicthoritif 

road  into  that  State.  The  action  having  the  road  lying  in  Ohio,  it  is  entitled  to 
been  brought  in  a  State  court  of  Penn-  have  the  action  removed  into  the  Uuited 
aylvania,  the  defendant  petitioned  for  a  States  court.  In  Covington,  &c.  Brid;re 
removal  of  the  cause  into  the  United  States  Co.  v.  Mayer,  31  Ohio  St.  317,  the  bridge 
courts,  upon  the  ground  that,  as  it  was  company  was  chartered  by  the  States  of 
created  and  had  its  principal  office  in  Ohio  and  Kentucky  to  erect  a  bridge  across 
Ohio,  it  was  a  citizen  of  Ohio,  while  the  the  river  to  connect  the  two  States.  It  was 
plaintiff  was  a  citizen  of  Pennsylvania,  originally  incorporated  by  the  legislature 
The  petition  was  denied,  the  court  holding,  of  Kentucky,  and  subsequently  the  legis- 
upon  the  authority  of  Ohio  &  Mis.sissippi  lature  of  Ohio,  by  an  act  for  that  purpose, 
R.  R.  Co.  V.  Wheeler,  1  Black  (U.  S.),  after  reciting  in  ex^^nw  the  Kentucky  act 
286,  that,  as  the  corporation  was  created  creating  the  corporation,  declared  that 
by  the  concurrent  action  of  two  Stated  **the  corporation  thereby  created  shall  be, 
it  must  be  treated  as  a  citizen  of  both  and  the  same  is  made,  a  body  corporate 
States,  or  rather  as  a  separate  corporation  and  politic  of  this  State,  with  the  same 
in  each  State,  and  consequently  that  an  franchises,  rights,  and  privileges,  and  sab- 
action  could  not  be  brought  by  a  citizen  ject  to  the  same  duties  and  liabilities,  as 
of  Pennsylvania  against  it  in  the  United  are  specified  in  the  above  recited  act,'*  Ac 
States  court.  See,  also,  to  the  same  ef-  In  an  action  to  test  the  validity  of  a  tax 
feet,  Baltimore,  &c.  R.  R.  Co.  v.  Wight-  assessed  upon  one-half  of  its  capital  stock 
man,  29  Gratt.  (Va.)  431  ;  McGregor  v.  paid  in,  under  a  statute  of  Ohio,  it  was 
Erie  R.  R.  Co.,  85  N.  J.  L.  115  ;  But  see  held  that  the  corporation  must  be  treated 
Raihray  «.  Stringer,  32  Ohio  St.  468 ;  and  as  a  single  corporation,  clothed  with  the 
Baltimore,  &c.  R.  R.  Co.  v.  Cary,  28  id.  powers  of  two  corporations,  and  had  its 
208,  where  it  was  held  that  when  a  foreign  domicile  in  both  States,  so  that  meetings 
cor]>oration  leases  the  railroad  of  a  do-  held  in  either  were  legal, 
mestic  corporation,  it  does  not  thereby  ^  See  remarks  of  Hotet,  J.,  in  Mead 
lose  its  character  as  a  foreign  corporation  ;  o.  Housatonic  R.  R.  Co.,  45  Conn.  224  ; 
and  in  an  action  against  it  for  an  injury  Aspinwall  v.  Ohio,  &c.  R.  R.  Co.,  tmU. 
inflicted  by  it  upon  a  citizen  of  Ohio,  upon 
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to  take  lands,  etc.,  for  the  construction  of  its  road,  vntJunU  attempting 
to  re-incorporcUe  it  in  such  State,  it  does  not  thereby  hecmne  a  new  cor- 
poration in  such  State,  but  is  a  domestic  corporation  in  the  StcUe  cre- 
ating it,  and  a  foreign  corporation  in  the  other  Staie,  which  has  not 
endowed  it  with  corporate  life,  but  merely  conferred  upon  it  author- 
ity to  exercise  its  corporate  functions,  with  which  it  was  previously 
invested,  within  its  jurisdiction.  But  the  grant  of  such  authority  to 
a  foreign  corporation  does  not  transfer  the  control  over  the  property 
acquired  by  it  to  the  foreign  State,  to  the  exclusion  of  the  State 
granting  such  authority,  but  the  latter  State  still  retains  jurisdiction 
and  control  over  the  same,^  at  least,  to  the  extent  necessary  to  pre- 
serve the  rights  of  the  State,  and  of  its  citizens,  in  the  property* 
Indeed  the  action  of  the  State  in  such  cases  may  be  said  to  amount 
merely  to  a  license  to  such  foreign  corporation  to  take  property  for 
its  corporate  purposes,  and  to  exercise  its  corporate  functions  within 
the  State,  and,  unless  a  definite  time  is  fixed  upon,  there  can  be  no 
question  but  that  it  may  revoke  such  license  at  any  time.  And, 
even  though  a  definite  term  within  which  such  rights  may  be  exer- 

• 

cised  is  fixed  upon  in  the  act  conferring  authority,  yet,  as  the  State 
does  not  thereby  surrender  its  jurisdiction  over  the  property,  there 
can  be  no  question  but  that  it  may  revoke  such  license  at  any  time 
within  the  term  named,  if  such  corporation  exercises  such  authority 
in  a  manner  inconsistent  with  its  corporate  powers,  or  not  fairly 
within  the  scope  of  the  authority  granted.®  That  one  State  may 
permit  a  corporation  created  in  another  State  or  country,  to  exercise 
its  functions  therein,  and  may  impose  certain  restrictions  as  a  con- 
dition precedent  thereto,  is  well  settled.  But  such  corporation,  by 
accepting  such  conditions,  does  not  become  a  new  corporation  in 
such  State,  but  remains  a  domestic  corporation  of  the  State  creating 
it,  and  a  foreign  corporation  in  the  State  under  whose  license  it 
acts ;  and  it  is  subject  to  the  laws  of  each  State,  however  diverse 
they  may  be.  This  is  well  illustrated  by  the  legislation  in  reference 
to  insurance  companies.  They  are  admitted  into  different  States  to 
do  business  upon  certain  conditions,  and  whenever  they  fail  to  com- 
ply with  such  conditions  the  State  may  revoke  their  license,  and  from 

1  Eaton  &  H.  R.  R.  Co.  v.  Hnnt,  20  Mnller  v.  Dows,  94  U.  S.  444.     See  post, 

Ind.  457.  chapter    on     **  Consolidation  ; "     also 

•  Mead  v.   Honsatonic  R.  R.  Co.,  45  "Mortgages.** 

Conn.  199;  McEIrath  v.  Pittshnrgh,  &c.  >  See  po9t^  chapter  on  "State  Con- 

R.  R.  Co.,  55  Penn.  St   189 ;  Hand  f>.  trol," 
Savannah,  Ac  R.  R.  Co.,  12  S.  C.  814 ; 
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that  time  their  right  to  transact  business  therein  is  gone,  notwith- 
standing they  may  have  erected  expensive  buildings  therein,  in  which 
to  transact  their  business,  and  made  other  heavy  expenditures  upon 
the  faith  of  such  license.  The  withdrawal  of  such  license  does  not 
impair  the  corporate  powers  of  such  companies,  but  simply  prevents 
them  from  doing  business  in  the  State  which  has  withdrawn  their 
authority ;  and  the  same  rule,  under  similar  circumstances,  would 
prevail  as  to  all  foreign  corporations,  for  whatever  purpose  estab- 
lished.^ 

1  Baltimore,  &c.  R.  R.  Co.  v.  Glenn,  122;  Lamb  v.  Lamb,  18  Bankr.  Reg.  17; 
28  Md.  287  ;  Weymouth  v,  Washington,  Ins.  Co.  v,  Morse,  20  Wall.  (U.  S.)  445. 
&c.  R.  R.  Co.,  1  McArthnr  (U.  S.  C.  C),  When  a  corporation  created  by  the  laws  of 
19.  Corporations  are  the  creatures  of  local  one  State  comes,  by  its  officers,  within  the 
law,  and  have  no  claim  to  recognition  jurisdiction  of  another,  and  there  engages 
beyond  the  jurisdiction  creating  them;  in  business  or  undertakes  to  act,  it  be- 
therefore,  as  compensation  for  recognition  comes  amenable  to  the  laws  of  the  latter 
elsewhere,  they  are  amenable  to  such  terms  State,  and  to  the  process  of  its  conrts, 
as  other  States  may  impose.  Paul  v.  Vir-  upon  the  same  principles  and  to  the  same 
ginia,  8  WaU.  (U.  S.)  168  ;  State  v.  Fos-  extent  that  natural  persons  or  companies 
dick,  21  La.  An.  484 ;  Phenix  Ins.  Co.  v,  incorporated  by  such  latter  State  would 
Com.,  5  Bush  (Ky.).  68;  Home  Ins.  Co.  be.  If  such  a  corporation  is  guilty  of  a 
V.  Davis,  29  Mich.  238 ;  Wood  Mowing,  wrong,  or  commits  a  trespass,  within  the 
&c.  Co.  V,  Caldwell,  64  Ind.  270 ;  Liver-  ktter  State,  it  cannot  escape  the  conse- 
l)ool,  Ac.  Ins.  Co.  V,  Mass.,  10  Wall,  quences  of  its  illegal  acts  by  setting  up  its 
(U.  S.)  566;  Land  Grant  R.  R.  Co.  v,  existence  under  a  foreign  government. 
Coffey  Co..  6  Kan.  246;  Ducat  v.  Chicago,  Austin  v.  K.  Y.  &  Erie  R.  R.  Co.,  26 
48  111.  172;  Western  Union  Tel.  Co.  v,  N.  J.  L.  881 ;  People  v.  Central  R.  R.  Co. 
Mayer,  28  Ohio  St  621 ;  Doyle  v.  Con-  of  New  Jersey,  48  Barb.  (N.  Y.)  478 ; 
tinentallns.  Co.,  94U.  S.  686;  Williams  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  2 
V.  Creswell,  16  Miss.  817  ;  Hadley  v.  Paine  (U.  a  C.  C),  601. 
Freedman's  Sayings  Bank,  2  Tenn.  Ch. 
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Capital  Stock  —  What  is  :  Subscriptions  to,  by  Individuals. 

Amendments  made  under  Reser- 
vation in  Charter,  &c.,  effect  of. 

No  definite  rule  can  be  given: 
Principal  Testa. 

Immaterial  changes. 

Amendments  not  acted  upon. 

MiscellaneouB  Grounds  of  De- 
fence. 

Personal  disadvantage  to  Sub- 
scriber— not  enough. 

Irregularities  in  Formation  and 
Action  of  the  Corporation. 

Fraud  as  a  Defence. 

Assignment,  effect  of. 

Assessments — How  must  be  made. 

Power  must  be  Exercised  as  Stat- 
ute provides. 

Assessments  by  Instalments. 

When  discretion  is  vested  in 
Directors. 

Corporation-books  Evidence  of 
exercise  of  Discretion. 

Notice  of  Assessments  or  Calls. 

Sufficiency  of. 

Payment  —  How  may  be  made. 

Agreement  with  Subscribers  for 
Stock  at  less  than  par  value.  — 
Invalid  when. 

Paid-up  Shares. 

Right  of  the  Consolidated  Com- 
pany to  make  Calls. 

Remedy  against  Subscribers. 

Sec.  15.  Meaning  of  the  term.  —  The  capital  of  a  corporation  is 
commonly  denominated  its  capital  stock,  from  the  circumstance 
that  it  is  divided  into  shares,  which  represent  the  interest  of  each 
holder  in  the  property  of  the  corporation.  When  the  term  stock  is 
used  in  reference  to  a  corporation,  it  can  refer  to  nothing  else  than 
the  interest  of  the  holders  in  the  property  of  the  corporation  ;  ^  and 

^  People  V.  Commissioners  of  Texas,  **  stock  *'  as  used  in  reference  to  a  corpo- 
23  N.  Y.  192  ;  Jones  v,  Terre  Haute,  &c.  ration,  when  it  means  an3'thing  else  than 
&.  B.  Co.,   57  N.  Y.  196.      The  word    the  capital  of  a  corporation,  can  refer  to 


Seo.  15.  Meaning  of  the  term. 

Sbc.  39. 

tions:  Powers  of. 

40. 

17.  Subscriptions  to,  by  individuals. 

18.  How  may  be  made. 

41. 

19.  Form  of. 

42. 

20.  Effect  of  Subscription:    Taking 

43. 

Stock  at  less  than  par. 

21.  Subscription  does  not  amount  to 

44. 

membership,  unless. 

'22.  Conditions  in  Charter. 

45. 

23.  Subscriber  cannot  be  released  by 

Corporation. 

46. 

24.  Contract  is  several. 

47. 

25.  Agreement  to  Subscribe. 

48. 

26.  Agreement  to  take  and  fill. 

49. 

27.  Colorable  Subscriptions. 

28.  Absolute  Subscriptions. 

50. 

29.  Conditional  Subscriptions. 

51. 

80.  Kind  of  Conditions  which  may 

be  imposed. 

52. 

81.  Condition  as  to  Location. 

82.  Condition  as  to  Time. 

58. 

83.  Construction  of  Conditions. 

54. 

84.  Waiver  of  Conditions. 

55. 

85.  Defences  to  Actions  for  Subscrip- 

56. 

ons  :  Change  in  Charter. 

86.  When    Consent  of  all   to    the 

Change  is  Necessary. 

67. 

87.  Sobscribei^v  assent,  effect  of. 

58. 

88.  Changes   which    do   not   affect 

Subscriber's  liability. 

59. 

S8                                  CAPITAL  STOCK  —  WHAT  IS.  [CHAP.  H. 

this  includes  not  only  the  capital  of  the  company,  but  all  its  profits 

and  surplus,  until  it  is  sepamted  from  the  capital,  and  a  dividend 
is  declared,^  or,  under  the  provisions  of  the  charter  or  law  under 

nothing  else  than  the  interests  of  the  share-  which  are  to  be  found  in  the  hank  char- 
holders  or  individuals.  Such  interests  ters  generally),  they  hold  their  stock  just 
are  called  "stock;"  and  the  sum  total  like  the  other  shareholders,  and  of  conrae 
of  them  is  appropriately  enough  called  are  entitled  to  share  as  others  in  all  the 
the  stock  of  a  corporation.  The  profits  dividends  and  property  of  the  hank.  We 
and  surplus  funds,  whenever  they  may  think  this  latter  view  is  the  correct  one. 
have  accrued,  are,  until  separated  from  The  charter  speaks  of  these  subscriptions 
the  capital  by  the  declaring  of  a  divi-  as  'shares  of  stock/  and  for  aught  we  see 
dend,  a  part  of  the  stock  itself,  and  will  they  are  throughout  placed  on  the  same 
pass  with  the  stock  under  that  name  in  footing  with  other  shares  of  stock,  saving 
a  transfer  or  bequest  Phelps  v.  Farm-  only  that  they  may  not  be  transferred, 
era'  k  Mechanics'  Bank,  26  Conn.  269.  and  may  be  withdrawn  after  notice,  at 
If  the  charter  of  a  corporation  sets  apart  a  par,  so  long  as  the  bank  b  solvent.  The 
fund  as  capital,  out  of  which  debts  are  to  profits  of  a  bank,  no  maUer  when  made^ 
be  paid,  it  amounts  to  a  contract  with  until  separated  from  the  stock  by  declaring 
those  who  become  creditors  on  the  faith  of  a  dividend,  are  mere  increment  afid  aug- 
it,  that  the  fund  shall  not  be  withdrawn  mentation  of  the  stock.  They  are  properly 
and  appropriated  to  the  use  of  the  owner  stock  themselves,  composing  a  part  of 
or  owners  of  the  capital  stock.  Curran  v.  the  stock  of  the  bank,  and  will  pass  with 
Arkansas,  15  How.  (U.  S.)  304  ;  Wood  v.  the  stock  under  that  name,  either  by  con- 
Dummer,  3  Mas.  (U.  S.  C.  C. )  308.  tract,  bequest,  or  levy  of  execution.  The 
1  In  Phelps  V,  Fanners'  &  Mechanics'  impossibility  of  ascertaining  the  exact 
Bank,  26  Conn.  269,  the  defendant's  state  and  condition  of  the  bank  at  the 
charter  provided  that  in  addition  to  their  moment  of  subscribing  (and  subscriptions 
fixed  capital  the  bank  shall  be  oi)en  at  all  of  this  class  are  made,  not  at  any  fixed 
times  for  subscriptions  from  the  funds  of  time,  but  at  the  pleasure  of  the  party),  is 
the  State,  the  school  funds,  or  the  funds  a  weighty  consideration  why  undeclared 
of  any  college,  ecclesiastical  society,  school,  profits  should  be  held  to  be  a  part  of  the 
or  corporation  for  charitable  pur^ioses  stock  itself.  If  a  bank  has  a  certain  de- 
withiu  the  State,  provided  that  the  shares  fined  surplus,  which  has  actually  been 
so  subscribed  shall  not  be  transferable,  separated  and  made  distinct,  and  is  so 
but  may  at  any  time  be  withdrawn  on  known  and  treated  by  contracting  parties 
twelve  months'  notice  to  the  directors,  and  or  by  the  statute,  it  is  possible  Uiat  it 
shall  not  exceed  twenty -five  per  cent  of  may,  in  that  case,  be  held  to  possess  a 
the  shares  subscribed  by  individuals.  Un-  new  character  and  be  dealt  with  acconl- 
der  these  provisions,  sundry  charitable  ingly ;  but  it  must  be  a  very  peculiar 
corporations  subscribed  from  time  to  time  case,  differing  essentially  from  what  wo 
for  sliares  in  the  bank.  In  1857,  the  bank  have  here.  This  $90,000  had  not  been 
having  a  surplus  fund  of  about  $90,000,  separated  from  the  other  profits,  but  was 
mostly  earned  before  these  subscriptions  mixed  indiscriminately  with  them,  and 
were  made,  declared  frem  such  fund  a  was  attached  to  and  constituted  a  part  of 
dividend  of  fifteen  per  cent,  payable  to  each  share  of  the  stock  until  the  dividend 
this  class  of  stockholders  as  well  as  the  of  the  11th  of  May,  1857.  The  case  in 
others.  This  action  was  brought  to  re-  this  court  of  the  United  Society  v.  Eagle 
•train  the  bank  from  paying  the  dividend  Bank,  7  Conn.  456,  is  against  the  views  of 
to  the  charitable  corporations.  But  the  the  petitioner.  There  the  court  held  that 
court  refused  the  injunction  and  dis-  the  society  by  its  subscription  became  a 
missed  the  bill.  Ellsworth,  J.,  saying  :  part  of  the  corporation  and  held  its  shares 
"It  is  contended  that  when  these  cor-  like  the  other  stockholders,  and  that  its 
porate  bodies  Mibscribe  under  the  10th  inability  to  transfer  its  stock,  and  its  privi- 
section  of  this  charter  (the  provisions  of  lege  to  withdraw  at  par,  made  no  differ- 
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which  the  corporation  was  created,  it  has  been  set  apart  as  a  fund 
out  of  whicli  debts  are  to  be  paid ;  in  which  case  such  fund  cannot 
be  withdmwu  and  appropriated  to  the  use  of  the  owners  of  stock.^ 

The  capital  of  a  corporation  is  generally  fixed  in  the  charter,  or 
iu  the  articles  of  association  when  the  company  is  formed  under  the 
general  law,  and  includes  only  the  amount  to  be  raised  by  subscript 
tion;'  and,  unless  authority  is  given  in  the  charter  or  the  general 
statute  to  do  so,  it  can  neither  be  increased  nor  diminished  without 
the  consent  of  the  legislature.^  But  in  most  railway  charters  au- 
thority is  given  to  increase  the  capital  stock ;  or  if  the  charter  does 
not  contain  such  a  provision,  it  is  given  by  general  law.  Strictly 
speaking,  the  capital  of  a  corporation  is  the  sum  which  the  legis- 
lature has  permitted  the  corporation  to  invest,  primarily,  in  its  busi- 
ness, or  which  the  corporation  has  itself  decided  so  to  invest.  This 
gross  sum  is  divided  into  shares  of  an  equal  amount  and  value ;  and 
the  interest  which  the  holder  of  these  shares  acquires  in  the  prop- 
erty of  the  corporation,  is  measured  thereby.* 

cnce  in   its   character  aa  a  stockholder,  suhacription,  which  was  duly  made,  that 

Indeed    these    qualifications    pre-suppose  the  capital  stock  of  such  bank  should  be 

that  these  corporate  bodies  are  stockhold-  exempt  from  taxation  untU  the  tolls  col- 

ers:  for  why  else  does  the  charter  provide  lected  by  such  canal  company  should  be 

that  they  shall  not  transfer  their  stock,  sufficient  to  pay  a  dividend  of  six  per  cent 

and  may  on  notice  withdraw  it  at  par."  per  annum,  after  which  the  stock  of  said 

1  Corran  v.  Arkansas,  15  How.  (U.  S.)  bank  should  be  liable    to  taxation   the 

SOI ;  Wood  V.  Dummer,  3  Mas.  (U.  8.)  same  as  other  bank  stock.      The  canal 

303;  Rand  v.  Hubbell,  115  Mass.  461.  company  did  not  collect  tolls  to  enable  it 

*  St.  Louis,  &c.  R.  R.  Co.  v.  Loftin,  80  to  pay  such  a  dividend,  but  the  legisla- 
Ark.  693  ;  The  State  v.  Morristown  Fire  ture  subsequently  passed  a  law  providing 
Association,  23  N.  J.  L.  195.  The  amount  that  "  the  real  estate  belonging  to  any 
of  shares  subscribed,  and  not  the  sum  ac-  bank,  over  and  above  what  may  be  re- 

.  tually  paid  in,  constitutes  the  capital  of  a  quired  and  used  by  such  bank  for  the 

•  corporation.   Higfatower  v.  Thornton,  SGa.  transaction  of   its  appropriate    business, 

•  486;  State  Bank  V.Milwaukee,  18  Wis.  281.  shall  be  liable  to  be  assessed  and  set  in 

*  In  re  Ebbse  Vale  Steel,  &c.  Co.,  the  list  of  such  corporation  in  the  town 
L.  R.  4  CIu  D.  827.  where  such  real  estate  is  situated,   and 

*  In  Connecticut  (New  Haven  v.  City  shall  be  liable  to  taxation  to  the  same 
Bank,  31  Conn.  106)  it  is  ht^ld  that  the  extent  as  if  owned  by  individuals."  The 
capital  of  a  bank  embraces  all  its  prop-  defendant  bank,  out  of  its  capital  stock, 
erty,  real  or  personal.  In  that  case  by  the  purchased  a  lot,  and  erected  a  building 
terms  of  the  charter  the  capital  stock  was  for  its  banking  purposes,  at  a  cost  of 
to  consist  of  five  thousand  shares  of  one  $28,000  ;  and  a  portion  of  this  building 
hundred  dollars  each.  There  was  also  a  which  was  not  needed  or  used  for  its 
provision  in  its  charter,  that  the  corpora-  banking  purposes,  was  rented  to  other 
tion,  as  soon  as  it  was  organized,  should  parties  for  other  uses  and  purposes.  The 
sobscribe  one  hundred  thousand  dollars,  value  of  such  portion  of  the  building  was 
being  one  thousand  shares  to  the  capital  assessed  at  $6,000,  and  upon  this  sum  a 
stock  of  the  Hampshire  and  Hampden  tax  was  assessed  against  the  bank  of  the 
Canal  Co.,  and  in  consideration  of  such  plaintiff.    The  defendant  resisted  the  tax 


40  CAPITAL  BTOOK  —  WHAT  IS.  [CHAP.  H. 

For  instance,  if  the  capital  is  divided  into  shares  of  the  nominal 

value  of  one  hundred  dollars,  the  interest  of  the  holder  of  a  single 

upon  the  ground  that  its  assessment  was    interests  in  it  aU  always  continuing  in 
▼irtually  an  assessment  upon   its  capital    the  same  proportion  as  in  the  a^^^regate 
stock,   and  therefore  a  violation  of  the    capital    originally    advanced.      So  that, 
contract  between  it  and  the  State;  and    whether  In  the  form  of  money,  biUs  of 
the    court  sustained  this   view,  holding  exchange,  or  any  other  property  in  pos- 
that  the  capital  stock  of  a  bank  embraces  session  or  in  action  into  which  the  money 
all  its  property,    real   or  personal.      In  originally  contributed  has  been  changed 
passing  upon  the  question,  Sanford,  J.,  or  which  it  has  produced,  all  is,  as  the 
said :  **  The  absolute  inviolability  of  the  original    contribution   was,    the    capital 
contract  between  the  sovereign  powers  of    stock  of  the  bank,   held  as  the  original 
the  State  and  the  City  Bank,  by  which  contribution  was,  for  the  exclusive  benefit 
the  former  undertook  that  the  '  capital  of  the  original  contributors  and  those  who 
stock  '  of  the  latter  should  be  and  forever  represent  them.     The  original  contribu- 
remain  free  from  taxation  (until  the  hap-  tors  and  those  who  represent  them  are  the 
pening  of  an  event  not  yet  arrived)  is  con-  stockholders.     Each  one  of  them  holds  an 
ceded.     The  only  question  between   the  undivided  portion  of  the  entire  stock,  and 
parties  b,   what   is  'the  capital  stock'  together  they  hold  all  the  stock  of  the 
thus  exempted  ?    The  object  for  which  a  corporation.     The  stock  certificate  which 
banking  company  is  incoi-porated  is  well  each  of  them  holds  is  the  muniment  of 
understood  and  needs  no  elucidation  or  his  title,  specifying  his  proportion  of  in- 
remark.     But  in  the  solution  of  the  ques-  terest  in  all  the  property  of  the  corpora- 
tion now  submitted  to  us  we  may  derive  tion,  and  all  these  stock  certificates  to- 
some  assistance  from    the   consideration  gether  represent  the  entire    property   of 
that,  although  created  for  the  purposes  of  the  bank,  in  whatever  form  it  may  exist, 
trade,  the  corporation  had  originally  noth-  By  the  terms  of  the  charter  tlie  capital 
ing  to  trade  in.     All  its  property,  its  capi-  stock  of  the  bank  was  to  consist  of  five 
tal,   its  stock,  was   contributed  by  indi-  thousand  shares,  of  one  hundred  dollars 
vidual    subscribera    from     their   private  each.     Had  that  amount  been  subscribed 
funds,  and  was  by  them  intrusted  to  its  and  at  once  paid  in,  the  money  so  accu- 
keeping  and    its   management  for    their  mulated  would  have  been  the  capital  stock 
benefit,  taking  from  it  no  tangible  prop-  of  the  bank,  and  as  such  exempted  from 
erty  in  return,  nothing  but  the  evidence  taxation.    And  when  one  hundred  thou- 
of  their  contributions  and  their    conse-  sand  dollars  ofthe  money  thus  accumulated 
quent  interest  in  the  common  fund  or  had  been  paid  out  by  the  bank  on  its  sub- 
capital   stock  thus  contributed.     Origi-  scription  for  stock  of  the  Hampshire  and 
nally  then,    'the    capital    stock   of    the  Hampden  Canal  Corporation,  that  canal 
bank '  was  all  the  property  of  every  kind,  stock  took  the  place  of  the  money  paid  for 
everything  which  tht  hank  possessed.     And  it,  and  became  pro  tanto  capital  stock  of 
this  'capital  stock,'  all  of  it,  in  reality  the  City  Bank,  and  exempt,  as  the  money 
belonged  to  the  contributors,  it  being  in-  was,  from  taxation.     And  so,  when  after- 
trusted  to  the  bank  to  be  used  and  traded  wards,  for  debts    previously  contracted, 
with  for  their  exclusive  benefit ;  and  thus  houses,  lands,  or  goods  were  necessarily 
the  bank  became  the  agent  of  the  contrib-  taken  in  payment,  such  houses,  lands  or 
utors,  so  that  the  transmutation  of  the  goods  became,  in  lieu  of  the  money  for 
money  originally  advanced  by  the  sub-  which  they  were  received,   part   of   the 
scribers,   into  property  of  other   kinds,  capital  stock,  and  entitled  to  the  same 
though  it  altered  the  form  of  the  invest-  exemption.      Otherwise  the   canal  stock 
ment,  left  its  beneficial  ownership  unaf-  thus  purchased,   and  the  houses,  lands, 
fected  ;    and   every    new    ac4{uisition    of  and  goods  thus  acquired,  might  be  taxed, 
property,  by  exchange  or  otherwise,  was  and  thus  the  promised  exemption,  pur- 
an  acquisition  for  the  original  subscribera  chased  by  the  shareholders,  and  assured 
or  their  representatives,  their  respective  to  them  by  the  charter,  would  be  rendered 
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share,  in  the  entire  property  of  the  corporation,  is  as  one  hundred 

dollars  is  to  the  whole  amount  of  the  capital;  and  its  real  value  is 

worthlen  and  delusive.  We  see  no  rea-  daally  exempt  from  taxation  on  account 
son  for  a  distinction  in  this  respect  be-  of  their  respective  interests  in  the  prop- 
tween  real  estate  so  taken  by  the  bank  in  erty  of  the  bank,  while  it  retained  the 
payment  of  a  debt,  and  the  real  estate  power  and  right  to  assess  and  tax  all  or 
which  is  the  subject  of  this  controversy,  any  portion  of  that  property  against  the 
The  right  to  erect  a  building,  suitable  bank  itself.  Such  reservation  of  right 
and  proper  for  the  transaction  in  it  of  the  would  render  the  promised  exemption  a 
business  authorized  by  the  legislature,  is  worthless  figment.  But  it  is  said  there  is 
undeniable.  The  grant  of  a  right  carries  an  obvious  distinction  between  the  real 
with  it  as  an  incident  the  grant  of  suit-  property  of  a  corporation  and  the  shares 
able  and  proper  means  to  enable  the  of  capital  stock  in  the  hands  of  its  stock- 
grantee  to  exercise  that  right  and  to  reap  holders,  and  we  may  add  that  there  is  the 
and  enjoy  its  fruits.  And  the  case  same  difference  between  the  personal  prop- 
states  ^t  the  building  erected  by  the  erty  of  the  corporation  and  its  stock  in 
City  Bank  was  a  suitable  and  proper  one  the  hands  of  the  stockholders  ;  but  this 
for  a  banking  house  in  that  locality.  It  consideration  goes  but  a  very  little  way,  if 
became  as  legitimately  the  property  of  at  all,  toward  the  solution  of  the  question 
the  bank,  legally  acquired  and  held  under  now  before  us.  That  question  is,  whether 
the  charter,  as  the  houses  and  lands  taken  the  promised  exemption,  which  oonfes- 
in  payment  of  debts  previously  contracted,  sedly  oorers  the  intangible  ideal  rights 
The  entire  cost  of  the  building  was  paid,  called  shares  in  the  hands  of  the  stock- 
and  properly  paid,  out  of  '  the  capital  holders,  covers  also  the  proi)erty,  real  and 
stock'  existing  in  the  form  of  money,  personal,  in  which  the  whole  value  of 
and  thus  the  building  became  what  the  those  shares  consists  ;  whether  it  is  possi- 
money  paid  for  it  was,  capital  stock  in  its  ble  to  impose  a  tax  upon  the  latter, 
stead.  In  patting  on  the  second  story  of  without  having  the  entire  bunlen  of  the 
the  building  the  directors  may  have  made  imposition  faU  upon  the  former  ;  and  if 
an  unprofitable,  or  otherwise  ill-advised  it  is  not,  whether  the  construction  con- 
inrestroent  of  the  stock ;  but  of  such  in-  tended  for  by  the  town  can  be  the  true 
vestment,  unless  it  was  illegal,  none  but  construction  of  the  grant.  And  for  the 
the  stockholders  can  complain.  And  if  purposes  of  this  question,  we  can  see 
the  bank  has  violated  its  charter  by  in-  no  difference  between  the  real  and  per- 
vesting  a  part  of  its  capital  in  a  way  pro-  sonal  property  held  by  the  corpora- 
bibited,  it  may  be  liable  to  the  forfeiture  tion.  The  shares  of  the  capital  stock 
of  its  franchises,  but  this  is  not  the  time  cover  and  include  them  both.  In  regard 
or  the  place  for  the  infliction  of  such  a  to  corporations  whose  stock  is  not  by  the 
penalty.  But  the  primary  object  of  the  terms  of  their  charters  exempt  from  taxa- 
bank  in  erecting  the  building  was  the  ac-  tion,  the  statute  is  imperative,  that  all 
commodation  of  the  proper  business  of  the  real  estate  belonging  to  any  bank  or  in- 
bank,  and  the  temporary  renting  of  the  surance  company,  or  other  private  cor- 
room  was  but  an  incident  to  the  owner-  poration,  over  and  above  what  may  be 
ship,  neither  affecting  the  title  to  the  prop-  required  and  used  by  such  bank,  &c.,  for 
erty  nor  the  right  to  hold  it  free  from  the  transaction  of  its  appropriate  business, 
taxation.  We  are  satisfied  that  the  prop-  shall  be  liable  to  be  assessed  and  set  in  the 
erty  in  question  is  to  be  regarded  as  part  list  of  such  corjwration  in  the  town  where 
of  the  capital  stock  of  the  corporation,  such  real  estate  is  situated,  and  shaU  be 
and  therefore  exemjited  from  taxation  by  taxed  to  the  same  extent  as  if  owned  by 
the  express  provisions  of  the  charter,  an  individual.  But  that  statute  in  no 
We  cannot,  in  the  absence  of  explicit  manner  affects  corporations  whose  stock 
declarations  to  that  effect,  impute  to  the  or  property  is  by  their  charters  exempted 
legislature  an  intention  to  provide  merely  from  taxation.  An  examination  of  the 
tiiat  the  shareholders  should  be  indivi-  cases  to  which  our  attention  was  invited 
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measured,  not  necessarily  by  the  capital  of  the  corporation,  but  by 
the  actual  value  of  the  property  owned  by  the  corporation.^  That 
is,  while  the  nominal  value  of  a  share  of  the  stock  of  a  corporation 
is  one  hundred  dollars,  its  actual  value  is  either  more  or  less  than 
that  sum,  according  to  the  actual  value  of  the  property  of  the  corpo- 
ration, after  deducting  its  debts.  Consequently,  while  the  capital 
of  a  corporation  may  be  expressly  fixed  at  a  certain  sum  by  the  leg- 
islature, so  that  it  can  neither  be  increased  nor  diminished  by  the 
coi-poration  without  the  consent  of  the  legislature,  yet  the  actual 
value  of  the  property  employed  in  the  prosecution  of  its  business 
may  lawfully  (in  the  absence  of  any  express  provision  to  the  con- 
trary) be  largely  in  excess  thereof;  and  the  sum  in  excess  of  the 
capital,  after  the  liquidation  of  its  indebtedness,  is  treated  as  "  sur- 
plus "  capital,  and  proportionately  increases  the  value  of  each  share 
of  the  stock  In  a  New  York  case  ^  it  was  held  that  a  limit  im- 
posed upon  the  capital  stock  of  a  corporation  does  not  operate  as  a 
limitation  upon  the  amount  of  property  which  it  may  own,  either 
real  or  personal,  or  of  the  amount  of  its  liabilities  or  outstanding 
obligations.  Such  a  limit  is  rather  regarded  as  the  sum  upon  which 
calls  may  be  made  upon  subscribers,  and  upon  which  dividends  are 
to  be  paid  to  the  stockholders.  Accordingly  it  was  held  that  where 
the  capital  of  a  corporation  was  limited  to  one  million  of  dollars,  the 
company  was  not  thereby  restricted  from  expending  two  millions  of 
dollars  in  their  business,  and  from  incurring  debts  on  bond  and 
mortgage  for  such  excess.  Strictly,  for  most  purposes,  especially 
for  the  purposes  of  taxation,  the  capital  of  a  railroad  corporation  is 
the  sum  subscribed  by  stockholders,  or  which  is  to  be  so  subscribed, 
and  does  not  include  the  lands  granted  to  it,  either  by  a  State  or  by 
Congress.* 

by  the  counsel  fop  the  town,  has  failed  to         *  Jones  v,  Teire  Haute,  &c.  R.  R.  Ca, 

convince  us  of  the  incorrectness  of  the  67  N.  Y.  196. 

views  above  expressed.      In  no  one  of         *  Barry  v.  Merchants'  Exchange  Co., 

those  cases  has  the  precise  question  before  1  Sandf.  (N.  Y.)  280. 
us  been  decided,  and  in  all  of  them  the         *  St.  Louis,  Ac.  R.  R.  Co.  v.  Loftin, 

decisions  seem  to  have  been  governed  by  80  Ark.    698  ;   Hightower  v.   Thomtcm, 

some  peculiar  local  statute  and  by  consid-  8  Ga.  486  ;  State  v.  Morristown  Fire  A»- 

erations  which  we  think  inapplicable  in  sociation,  23  K.  Y.  L.  195.    The  accum- 

the  case  b^'fore  us."    But  in  State  v.  Mor-  ulated    profits    which    have    never   been 

ristown  Fire  Association,   28  N.  Y.  L.  divided  are  not  a  part  of  its  capital  stock 

195  ;  State  Bank  v.  Milwaukee,  18  Wis.  for  the  purposes  of  taxation,  or  of  exemp- 

281,  a  different  view  was  adopted,  and  tion  from  taxation.     State  Bank  i^.  Mil* 

neither  the  property  nor  accrued  profits  waukee,  18  Wis.  281. 
were  regarded  as  a  part  of  the  capital  stock. 
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Sec.  16.  CommiMionen  to  take  Snbsorlptioiui :  Powen  of.  —  It 
is  often  the  case,  especially  where  special  charters  are  granted  for 
the  construction  of  a  railroad,  aod  the  formation  of  a  corporation 
for  that  purpose,  that  commission's  are  appointed  to  open  books 
and  take  subscriptions  to  the  stock ;  and  in  such  cases,  the  act  of 
incorporation  does  not  become  operative  until  the  subscribers  to  the 
stock  are  determined,  and  the  commissioners  have  distributed  it  and 
decided  who  are  to  hold  it.^  The  securing  of  the  subscriptions  is  a 
ministerial  act,  and  may  be  performed  by  an  agent,  but  the  didribu^ 
tion  of  the  stock  is  a  judicial  act,  and  requires  the  commissioners  to 
act  in  person ;  and  the  presence  of  the  whole  board  is  necessary, 
although  the  act  of  a  majority  is  binding.' 

The  commissioners  in  receiving  subscriptions  do  not  act  in  the 
capacity  of  agents  or  trustees  for  the  subscribers,  but  rather  in  that 
of  public  officers ;  and  if  they  omit  to  open  the  books  for  receiving 
subscriptions,  or  to  apportion  the  stock  according  to  the  require- 
ments of  the  statute,  they  may  be  compelled  to  perform  these  duties 
by  mandamus.  If  in  the  distribution  of  the  stock  it  is  assigned  to 
any  one  not  entitled  to  hold  it,  the  apportionment  is  not  void,  but 
such  subscriber  will  in  equity  be  regarded  as  holding  it  in  trust  for 
all  the  subscribers  or  for  the  party  entitled ;  and  a  party  who  claims 
to  have  been  injured  by  a  wrong  distribution  of  stock,  and  who  seeks 
redress,  should  file  his  bill  in  behalf  of  himself  and  of  all  others  in- 
terested in  the  distribution,  and  should  make  all  those  to  whom 
stock  has  been  distributed  defendants,  so  that  the  court  can  have  all 
parties  interested  before  them.  The  commissioners  do  not  represent 
those  parties  to  whom  the  stock  has  been  distributed  by  them.  The 
bill  should  also  contain  a  prayer  for  a  preliminary  injunction,  if  that 
is  desired.  The  complainant,  by  receiving  his  money  deposited  in 
payment  of  the  first  instalment,  relinquishes  all  right  to  interfere  in 
this  mode. 

If  the  commissioners  have  a  discretion  to  distribute  the  stock  as 
they  deem  most  for  the  interests  of  the  corporation,  they  are  not 
obliged  to  give  a  portion  to  each  subscriber.  Thus,  where  a  distribu- 
tion is  required  to  be  made  among  all  the  subscribers,  and  no  discre- 
tion is  vested  in  the  commissioners,  it  must  be  made  among  them 
all  in  proportion  to  their  subscriptions.     But  if  the  person  making 

*  Walker  «.  Deyeraoz,  4  Paige  Oh.  White,  41  Me.  512,  where  a  migority  of 
(^*  Y.)  239.  the  commissionen  is  held  to  he  a  compe- 

•  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  tent  qaorom. 
217.    Bat  see  Penobecot,  &c.  R.  R.  Co.  v. 
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the  distribution  has  an  arbitraiy  discretion  in  selecting  the  persons 
to  whom  the  distribution  shall  be  made,  he  may  distribute  it  all  to 
one  or  more,  as  he  sees  fit;  and  no  court  has  any  power  to  revise  the 
exercise  of  such  discretion,  provided  it  is  done  in  good  faith.  And, 
if  there  is  nothing  in  the  charter  to  the  contrary,  the  commissioners 
may  become  subscribers  and  apportion  shares  to  themselves.  In 
cases  where  commissioners  have  such  a  discretion  in  the  distribution 
of  the  stock,  it  is  a  fraud  upon  them  and  upon  the  law  for  persons 
to  subscribe  for  stock  in  their  own  names,  under  a  secret  agreement 
to  hold  it  in  trust  for  others  if  stock  should  be  apportioned  to  sach 
subscribers,  —  this  being  done  with  the  purpose  of  securing  stock  to 
such  persons  as  the  commissioners  would  not  allow  to  hold  it.  Such 
a  trust,  being  illegal,  is  void,  and  the  subscriber  acquires  an  absolute 
title  to  the  stock  assigned  him  as  against  the  person  for  whose  bene- 
fit he  subscribed  for  it,  and  it  is  only  by  a  bill  brought  against 
him  directly  that  he  can  be  compelled,  if  at  all,  to  surrender  the 
shares  to  the  bond  fide  subscribers.^  Where  the  statute  makes  it 
the  duty  of  the  commissioners  to  require  the  payment  "  in  cash  ^  of 
a  certain  per  cent  of  the  subscription,  they  have  no  authority  to 
take  "  checks  "  or  "  notes  "  for  the  amount,^  and  if  they  do  so,  and 
the  payment  of  such  advance  is  a  condition  precedent,  their  acts 
invalidate  the  organization  of  the^corporation. 

The  commissioners  have  no  powers  beyond  those  given  them  by 
statute;  consequently  it  would  seem  that  they  have  no  authority  to 
take  conditional  subscriptions,  or  in  any  event  to  make  any  repre- 
sentations or  assurances  as  to  the  purposes  of  the  corporation  upon 
which  a  subscriber  has  a  right  to  rely  in  making  his  subscription.^ 

Sec  17.  BubsciiptioiiB  to»  by  individoalB :  Consideratioii  of  Status 
of  SubscribetB.  — The  contract  of  a  subscriber  for  the  stock  of  a  rail- 
road or  other  proposed  corporation  is  subject  to  the  same  rules  and 
principles  as  apply  to  other  contracts,  so  far  as  relates  to  a  consider- 
ation. The  consideration  for  such  a  subscription  may  be  said  to  be 
the  agreement  by  the  corporation  to  give  him,  for  the  money  or  other 
property  subscribed,  the  shares  stipulated  for  in  the  particular  cor- 
poration, of  the  nominal  value  agreed  for,  and  to  carry  out  the 

1  Walker  v.  Devereux,  aiUe,  hy    commissioners    upon    condition,    see 

*  Crocker  v.  Crane,  aiite.  Evansville,  &c.  R.  R.  Co.  v.  Shearer,  10 

*  Bedford   R.   R.   Co.   «.    Bowser,   48  Ind.  244;  Jewett  t;.  Lawrencebniigli,  &c. 
Penn.  St.  29;  Pittsburgh,  Ac.  R.  R.  Co.  v.  R.  R.  Co.,  id.  689 ;  Martin  v.  Pensacola, 
Biggar,  84  id.  455 ;  Babbington  v.  Pitts-  &c.  R.  R.  Co.,  8  Fla,  370 ;  New  Albany 
buT^h,  &c   R.  R.  Co.,  34  id.  358.    But  R.  R.  Co.  v.  McConnick,  10  Ind.  499. 
holding  that  subscriptions  may  be  received 
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enterprise  so  that  it  shall  be  subttanticUly  the  same  as  that  described 
in  the  subscription  paper  and  documents  referred  to  therein.  The 
obligation  to  give  the  shares  when  the  subscription  is  accepted,  is 
concurrent  with,  and  a  consideration  for,  the  subscriber's  obligation 
to  paj  for  them  the  sum  subscribed.^  The  right  and  advantages 
of  membership  in  a  corporation  are  of  themselves  a  sufficient  con- 
sideration for  a  subscription  to  its  stock.'  No  particular  form  is 
necessary,  as,  whatever  may  be  the  form  or  language  of  subscription, 
every  person  who,  in  any  manner,  becomes  a  subscriber  for,  or  en- 
gages to  take  any  portion  of  the  stock,  thereby  impliedly  assumes  to 
pay  for  the  same  according  to  the  conditions  of  the  subscription 
paper  and  of  the  charter;'  and  an  express  promise  to  pay  is  not 
necessary.  If  the  subscription  itself  does  not  specifically  embrace 
the  terms  of  the  contract^  a  contract  to  take  and  pay  for  the  stock 
is  implied  from  the  subscription.* 

>  Parker  v.  Northern,  Ac.  R.  R.  Co.,  John.  (N.  Y.)287;  Pickering  v.  Temple- 
S3  Mich.  23  ;  Mahan  v.  Wood,  44  Cal.  ton,  2  Mo.  App.  424  ;  Northern,  fcc.  R.  R. 
462.  The  rights  of  the  parties  are  concur-  Co.  v.  MUler,  10  Barb.  (N.  Y.)  266  ;  Berne 
rent  and  dependent  St.  Paul,  Ac.  R.  R.  v.  Cahawba,  &c.  R.  R.  Co.,  3  Ala.  666 ; 
Co.  V.  Robbiiis,  23  Minn.  489.  Brigham  «.  Mead,  10  Allen  (Mass.),  245 ; 

>  Lake  Ontario  R.  R.  Co.  v.  Mason,  16  Spear  «.  Crawford,  14  Wend.  (N.  Y.)  20. 
N.  Y.  451 ;  Selma,  &c.  R.  R.  Co.  v.  Tip-  «  Fry  v.  Lexington  k  Big  Sandy  R.  R. 
ton,  5  Ala.  587  ;  Buffalo,  &c.  R.  R.  Co.  v.  Co.,  2  Met  (Ky.)  214.  But  in  Salem  MiU 
Dudley,  14  N.  Y.  336;  Kennebec,  frc.  Dam  Co.  v.  Ropes,  6  Pick.  (Mass.)  25,  it 
B.  R.  Co.  V.  Jams,  84  Me.  366  ;  Thigpen  Is  held  that  a  mere  subscription  for  stock 
V.  Mississippi  Central  R.  R.  Co.,  32  Miss,  creates  no  promise,  and  gives  no  security 
S4S ;  Birmingham,  kc.  R.  R.  Co.  v.  White,  to  the  corporation  beyond  the  value  of  the 
1 Q.  R  282 ;  £ast  Tennessee,  &c.  R.  R.  Co.  stock ;  but  a  promise  superadded  gives  a 
p.  Gammon,  5  Sueed  (Tenn.),  567  ;  Hart-  right  of  action,  where  there  are  parties  in 
ford  k  New  Haven  R.  R.  Co.  v.  Kennedy,  being  to  give  and  take  the  promise.  This 
12  Conn.  499  ;  Danbury,  &c.  R.  R.  Co.  «.  distinction  is  reasonable ;  for  as  the  ob- 
Wilson,  22  Conn.  435.  jects  for  which  such  corporations  are  ap- 

'  Ogdensbnrg,  &c.  R.  R.  Co.  v.  Frost,  plied  for  and  granted  are  generally  experi- 
21  Barb.  (N.  Y.)  541 ;  Buckfidd  Branch  mental,  and  as  expenses  must  be  incurred 
R.  R.  Co.  o.  Irish,  39  Me.  44 ;  Danbury  in  trying  the  experiment,  it  is  right  and 
k  Norwalk  R.  R.  Co.  v.  Wilson,  22  Conn,  just  that  those  who  embark  in  the  same 
485;  Small «.  Herkimer  Manufacturing  Co.,  cause  should  be  holden  to  each  other  for  a 
2  N.  Y.  330  ;  Kennebec,  Ac  R.  R.  Co.  v.  fair  apportionment  of  the  expenses ;  and  it 
Palmer,  34  Me.  364 ;  Hartford,  kc,  R.  R.  is  not  unjust,  if  a  majority  of  those  who 
Co.  T,  Kennedy,  12  Conn.  499  ;  Hartford,  associate  should  determine  to  complete  the 
4c.  B.  R.  Co.  V.  Croswell,  5  Hill  (N.  Y.),  object,  that  those  in  whose  promises  they 
883 ;  Sagory  9.  Dubois,  3  Sandf.  Ch.  confide  to  bear  their  proportion  of  the  ex- 
(N,  Y.)  466  ;  Connecticut  &  Passumpsic  pense,  should  be  compelled  to  pay.  But 
River  R.  R.  Co.  v.  Bailey,  24  Vt.  465  ;  all  such  promises  are  in  their  nature  cou- 
lee Ontario,  Ac.  R.  R.  Co.  «.  Mason,  16  ditional,  and  depend  upon  the  terms  on 
N.  Y.  461 ;  Rensselaer,  kc,  R.  R.  Co.  v.  which  they  are  made,  with  reference  to  the 
Barton,  16  N.  Y.  467 ;  Seymour  v,  Stnr-  capacity,  duties,  and  powers  of  the  other 
(CMS,  26  id.  134 ;  Burr  v.  Wilcox,  22  id.  party  to  the  contract^  the  corporation ; 
551 ;  DatchMS  Cotton  Co.  v.  Davis,  14  who  cannot  extend  the  effect  of  the  prom* 
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It  is  only  necessary,  in  the  absence  of  any  statutory  requirement, 
that  the  subscription  should  embody  a  complete  contract  on  both 
sides ;  ^  and,  as  is  shown  by  the  cases  cited  in  the  last  note,  if  it  fails 
to  do  this  the  subscription  is  not  binding.  But  a  contract  may  be 
made  out  in  form  from  detached  memoranda  made  by  a  person  au- 
thorized to  act  for  the  subscribers  in  that  respect^^  and  mere  formal 
defects  will  not  invalidate  it ;  as,  if  the  subscription  to  a  railroad 
does  not  correctly  describe  the  termini  of  the  road  as  built.' 

Sec.  18.  How  may  be  made.  —  In  order  to  constitute  a  valid  and 
binding  subscription  for  stock,  the  contract  must  be  in  writing,  as 
there  can  be  no  such  thing  as  a  subscription  by  parol.^  But,  even 
though  the  charter  or  statute  pi'ovides  that  books  for  subscription 
shall  be  opened,  the  use  of  subscription  papers  instead  of  books  does 
not  invalidate  the  subscription  ;^  and  a  subscription  for  stock,  made 
in  a  small  blank-book,  before  the  stock-book  for  subscriptions  was 
opened,  and  which  was  never  entered  in  or  regularly  transferred  to 
the  stock- book,  was  held  to  be  valid  and  binding.*  If  a  subscrip- 
tion is  in  other  respects  unexceptionable,  the  fact  that  it  was  not 
made  in  a  book  opened  by  the  company  for  that  purpose,  does  not 
affect  its  validity  if  it  is  accepted  and  acted  upon  by  the  company 
as  a  subscription;'^  and  no  notice  of  its  acceptance  as  such  is  neces- 

Ise  beyond  the  originnl  meaning  and  extent  *  Pittsbni^h  ft  SteubenviUe  R.  R.  Co.  v. 

of  it,  any  more  than  the  other  party  can  Gazzam,  82  Penn.  St.  340. 

Umit  it.     Odd  Fellows  Hall  Co.  v.  Glazier,  *  Hamilton,   &c.   Plank   Road  Co.   v. 

5  Harr.  (Del.)  172;  Kennebec  &  Portland  Rice,  7  Barb.  (N.  Y.)  157;  Brownlee  «. 

R.  R  Co.  V.  Kendall,  31  Me.  470.     But  if  Ohio,  &c.   R.  R.  Oo.,  IS  Ind.  68;  Ash- 

a  meml)er  of  a  turnpike  corporation  ex-  tabula,  ftc  R.  R.  Co.  v.  Smith,  15  Ohio 

prefusly  promise  the  corporation  to  pay  his  St.  328. 

profiortion  of  the  legal  assessments,  such  *  Brownlee  v.  Ohio  R.  R.  Co.,  ante. 

promise  is  good  in  law,  and  an  action  may  ^  Ashtabula,  &c.  R.  R.  Co.  v.  Smith, 

be  maintained  for  the  breach  of  it,  not-  15  Ohio  St.  328.     A  suliscription  may  be 

withstanding  the  general  remedy  of  for-  made  by  letter  (Household  Ins.  Co.  v. 

feiture  provided  by  statute.     Worcester  Grant,  L.  R.  4  Exchq.  D.  216),  or  indeed 

Turnpike  Corporation  v.  Willard,  5  Mass.  may  be  made  out  in  the  same  manner  as 

80.  other  ordinary  contracts,  bs,  by  letters, 

1  Reed  v.  Richmond  Street  R.  R.  Co.,  telegrams,  or  other  documents,  which  lead 

60  Ind.    342 ;    Buclier  «.  Dillsburg,  ftc.  up  to  and  make  a  mutually  binding  con- 

R.  R.  Co.,  76  Penn.  St  896 ;  Dutchess,  tract.     But,  if  the  statute  provides  the 

&c.  R.  R.  Co.  u.  Mabbctt,  58  N.  Y.  897 ;  manner  in  which  subscriptions  must  be 

Belfast,  ftc.  R  R.  Co.  r.  Moore,  60  Me.  made,  it  must  be  substantially  complied 

561.  with.      Monterey,    ftc.    R.    R.    Co.    v. 

«  Iowa,  ftc.  R.  R,  Co.  r.  Perkins,  28  Hildreth,   68   Cal.    123 ;   Charlotte,   ftc 

Iowa,  281.  R.  R.  Co.  v.  Blakely,  8  Strobh.  (S.  C.) 

*  Cayuga  Ijake  R.  R.  Co.  «.  Kyle,  64  246.    The  rule,  when  a  contract  is  sought 

N.  Y.   185 ;  Boston,  ftc.  R.  R.   Co.  v.  to  be  made  by  letter,  is  that  where  an 

Wellington,  118  Mass.  79.  offer  is  so  mad«  by  one  party,  and  accepted 
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sarv,^  unless  the  charter  or  statute  so  require,  in  which  case  such  notice 
as  the  statute  requires  must  be  given ;'  and  if  neither  the  kind  nor 
length  of  notice  is  stated,  reasonable  personal  notice  must  generally 
be  given;'  although  in  the  case  last  cited  it  was  held  that  this  rule 
does  not  apply  to  a  defaulting  subscriber  to  the  stock  of  a  railroad 
company,  when  such  personal  notice  is  not  required  by  the  charter 
or  the  terms  of  the  subscription. 

But  this  doctrine  must  be  taken  subject  to  the  qualification  that, 
if  the  charter  or  general  law  not  only  provides  that  books  shall  be 
opened,  but  that  commissioners  shall  be  appointed  to  open  books 
and  receive  subscriptions  to  the  stock,  a  subscription  otherwise 
made,  and  not  accepted  by  the  commissioners,  is  not  valid.  Thus, 
in  a  Michigan  case^  under  the  general  railroad  law,  a  railroad  com- 
pany was  organized  with  articles  of  association  which  fixed  the 
amount  of  capital  stock,  and  named  five  commissioners  to  open  sub- 
scriptions to  the  stock.  The  commissioners,  however,  never  opened 
SQch  books,  but  subscriptions  were  obtained  by  an  agent  for  the 
company  upon  subscription  papei*s,  and  the  plaintiff  in  error  sub- 
scribed a  certain  sum  thereon,  which  he  afterwards  upon  several 
occasions  promised  to  pay.      In  an  action  by  the  company  to 


in  that  or  any  other  mode  by  the  other  Lycoming   Ins.  Co.,    9    Penn.   St.   389 ; 

party,  urilhin  a  reasonable  time,  the  con*  Adams  v,   Lindsell,    1   B.   &  Aid.   681  ; 

tract  is  complete;  and  if  the  letter  of  Hutchinson  v.  Blakeman,  3  Met.  (Ky.) 

acceptance  is  deposited  in  the  mail  within  80.   But  see  McCuUough  v.  Eagle  Ins.  Co., 

a  reasonable  time,  the  fact  that  it  is  de-  1  Pick.  (Mass.)  278,  and  Kelly,  C.  B., 

layed,  or  even  not  received  at  all  by  the  in  British  Am.  Tel.  Co.  v.  Colson,  L.  R. 

other  party,  will  not  affect  the  validity  of  6  Exchq.  108  contra;  but  the  doctrine  of  the 

the  contract ;  and  this  rule  applies  as  well  Massachusetts  case  is  not  approved,  and 

to  the  sale  of,  or  subscription  for,  shares  in  the  English  rule  is  against  the  views  of 

a  corporation  as  to  any  other  contract.  Kellt,  C.  B.     If,  however,  the  sending  of 

Dunlop  V.   Higgins,  1  H.   L.  Cas.   381 ;  the  letter  of  acceptance  is  delayed  by  the 

Gillespie V.  Edmonston,  11  Humph.  (Tenn.)  fault  or  negligence  of  the  acceptor  or  his 

553 ;  Wheat  v.  Cross,  31  Md.  99 ;  Potts  v,  agents,  no  contract  exists.    Maclay  v.  Har- 

Whitehead,  20  N.  Y.  Eq.  65  ;  Washburn  vey,  90  III.  625 ;  Averill  t>.  Hed^e,  anU  ; 

V.  Fletcher,  42  Wis.  152:  Household  Fire  McTier  v.  Frith,  6  Wend.  (N.  Y.)  103; 

Ins.  Co.  r.  Grant,  41  L.  T.  n.  is.  298 ;  Dun-  Adams  v.  Lindsell,  ante. 
can  V,  Topham,  8  C.  B.  226  ;  Taylor  v.         i  Brownleer.  Ohio,  &c.  R.  R.  Co.,  ante. 
Merchants*  Fire  Ins.  Co.,  9  How.  (U.  S.)         «  Eppes  v.  Mississippi,  &c.  R.  R.  Co., 

390;  Abbott  v.  Shepherd,  48  N.  H.  14 ;  85  Ala.  83;  Cole  v.  Joliet  Opera  House, 

Averill  V.  Hedge,  12  Conn.  436 ;  Harris's  79  111.  96 ;  Mansfield,  &c.  R.  R.  Co.  v. 

Case,  L.  R.  7  Ch.  App.  687 ;  Townsend's  Hall,  26  Ohio  St.  310. 
Case,  L.  R.  13  Eq.  148:  Trevor  v.  Wood,         »  Rutland,  &c.  R.  R.  Co.  v.  Thrall,  36 

36  N.  Y.  307 ;  l^evy  v.  Cohen,  4  Ga.  1 ;  Vt.  856 ;  Grnbbs  v.  Vicksburg,  &c.  R.  R. 

Stockton  V.   Collins,   7  M.   &  W.   616;  Co.,  60  Ala.  898. 

Hobb's  Case,   L.    R.  4   Eq.  9 ;  Falls  r.         *  Scburtz  v.  Schoolcraft  &  Three  Rivers 

Oaither,  9  Port.  (Ala.)  614 :  Hamilton  v.  R.  R.  Co.,  9  Mich.  269. 
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recover  the  subscription,  the  court  held  that  there  could  be  no  recov- 
ery, because  no  persons  but  the  commissioners  named  could  accept 
the  subscriptions ;  and,  as  there  had  been  no  such  acceptance,  the 
subscriptions  were  not  binding.  So,  where  the  charter  or  statute 
provides  that  subscriptions  shall  only  be  made  in  a  certain  way, 
subscriptions  made  in  any  other  way  are  not  binding.  Thus,  where 
the  statute  provided  that  subscriptions  to  the  stock  of  a  railway 
company,  could  only  be  made  "  in  the  manner  to  be  provided  in  its 
by-laws ;  *•  it  was  held  that  a  valid  subscription  to  such  stock  could 
not  be  made  until  the  company  had  defined  by  such  by-laws  the 
mode  in  which  the  subscriptions  should  be  made,  and  that  subscrip- 
tions made  htfor^  such  by-laws  were  adopted,  where  nothing  had 
been  done  by  the  subscriber  to  create  an  estoppel,  were  not  bind- 
ing, although  subsequently  such  by-laws  were  made  and  expressly 
adopted  such  subscriptions.^ 

Sec.  19.  Form  of.  —  Although  the  charter  or  the  statute  pre- 
scribes a  form  for  the  making  of  subscriptions,  yet  if  it  is  also 
provided  that  the  company  shall  have  all  the  powers  of  a  corpora- 
tion at  common  law,  a  subscription  following  the  language  of  the 
form,  but  also  containing  additional  stipulations,  not  inconsistent 
with  the  form  prescribed,  and  which  would  have  been  competent 
for  the  parties  to  make  at  common  law,  is  valid.^ 

1  Carlisle  v.  Saginaw,  &c.  R.  R.  Co.,  said  company  set  opposite  oar  respectiye 

27  Mich.  315  ;  10  Am«  By.  Rep.  2S3.  names,  and  agree  to  pay  therefor  in  such 

*  Fisher  v.  Eyansvillc,  &c.  R.  R.  Co.,  time   and   manner   as   required  by  said 

7  Ind.  467.     In  an  action  by  a  railroad  company."    To  this  the  defendant  snb- 

company  to  recorer  from  one  subscribing  scribed  his  name,  designating  ten  as  the 

for  shares  of  its  stock  the  balance  due  for  number  of  shares,  and  one  thousand  dol- 

such  shares,  it  appeared  that  the  plaintiff  lars  as  the  amount  he  would  pay.    This 

was  oi^ganized  under  the  general  act  of  book  was  then  in  the  possession  of  one 

1850,  its  articles  of  association  were  filed,  A.,   who  afterward  became  a  director  of 

and  it  became  a  corporation  March  23,  the  company.    The  names  of  the  defend- 

1872.     The  defendant  was  not  one  of  the  ant  and   others    who   subscribed  in  the 

corporators  named  in  those  articles.     A  book  were  entered  in  the  stock-ledger  of 

short  time  before  the  organization  of  the  the  company  as  stockholders,  and  defend- 

corporation,  the  defendant  and  other  per-  ant  and  others  were  notified  to  pay  calls 

sons,  for  the  purpose  of  aiding  and  encour-  of  instalments  on  the  stock.     The  defend- 

aging  the  construction  of  the  contemplated  ant  paid  two  instalments  of  ten  per  cent 

railroad,  subscribed  the  following  instru-  each  u|)on  his  subscription,  and  took  from 

ment,  containe<l  in  a  f)ocket  memorandum-  the  agent  of  the  corporation  a  receipt, 

book:  "  Wp,  the  undersigned,  in  consid-  wherein  it  was  set  forth  that  the  payment 

eration  of  and  for  the  purpose  of  becoming  was  on  his   subscription  to  the  capital 

stockholders  in  thf*  Buffalo  h  Jamestown  stock  of  the  corporation.     Thereafter  he 

R.  R.  Oo.,  do  hereby  subscribe  and  take  refused  to  pay  further  instalments,  and  this 

the  number  of  shares,  of  one  hundred  dol-  action  was  brought.    It  was  held  that  there 

lars  each  share,  of  the  capital  stock  of  was  a  valid  subscription  by  defendant  to 
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Where  neither  the  charter  nor  general  law  provides  the  form  in 
which  subscriptions  shall  be  taken,  any  form  which  shows  the  inten- 
tion of  the  party  to  become  a  stockholder  is  sufficient.  A  subscrip- 
tion in  this  form, "  Phenix  Warehousing  Co.  Daniel  D.  Badger,  250 
shares/'  without  stating  the  par  value  of  the  shares,  has  been  held 
sufficient,  because,  as  the  subscription  is  made  with  reference  to  the 
charter,  reference  thereto  fixes  the  amount,  and  the  terms  of  the 
contract.' 

the  stock  of  the  coTporation,  both  at  com-  Co.  v.  Mason,  16  id.  451 ;  Nnlton  v.  Clay- 
moD  law  and  under  the  provisions  of  the  ton,  54  Iowa,  525  ;  Hawley  v.  Upton, 
statute.  While  the  subscription  was  not  102  U.  S.  314.  In  Spear  v,  Crawford, 
y&lid  and  binding  before  the  complete  for-  14  Wend.  (N.  Y.)  20,  the  writing  sub- 
mation  of  the  corporation,  because  there  scribed  was  in  these  words :  **  We,  the 
was  no  party  with  whom  the  defendant  subscribers,  do  hereby  severally  agree  to 
coald  then  contract,  yet  after  the  corpo-  take  the  shares  by  us  subscribed  in  the 
ration  was  formed  it  accepted  the  sub-  Harlem  Canal  Company."  A  certain  nnm- 
scription  and  rec<>gnized  the  defendant  as  ber  of  shares  was  set  opposite  the  name  of 
a  stockholder,  and  he  recognized  himself  each  subscriber.  The  question  presented 
as  such,  and  ratified  and  confirmed  his  was,  whether  the  mere  agreement  to  take 
sabscription  by  payments  thereon.  He  shares  rendered  the  defendant  liable  to 
thus,  within  aU  the  authorities,  upon  pay  for  them.  The  court  held  that  it  did. 
general  principles,  became  a  stockholder  In  Hartford  &  New  Haven  R.  R.  Co.  v. 
in  the  company,  liable  to  pay  the  full  Kennedy,  12  Conn.  500,  the  word  ''sub- 
amount  of  his  subscription.  Upton  v.  scriber  "  was  used  in  what  was  claimed  to 
Tribilcock,  91  U.  S.  65;  Buffalo  ft  N.  T.  be  the  subscription  to  stock.  It  was  held 
City  R.  B.  Co.  v.  Dudley,  14  N.  Y.  886.  that  the  subscriber  was  liable  to  pay  for 
And  there  was  a  substantial  compliance  the  stock,  without  a  promise  to  do  so  in 
vith  the  statute  in  relation  to  snbacrip-  so  many  words.  The  court  said  :  *'  It  is 
tions.  The  articles  of  association  of  the  true,  a  promise  to  pay  in  precise  terms 
ooTporation  set  forth  that  it  was  to  build  does  not  appear  to  have  been  made.  The 
a  raQroad  from  Buffalo  to  the  Pennsylva-  defendant  has  not  affixed  hia  signature  to 
nia  State  line.  The  road  was  built  to  a  an  instrument  which  contains  the  words, 
point  twelve  miles  short  of  the  State  line,  'I  promise  to  pay,'  but  he  has  done  an 
and  was  not  built  further.  It  did  not  equivalent  act.  He  has  contracted  with 
appear  that  the  company  had  taken  any  the  plaintiff  to  become  a  member  of  the 
action  which  would  disable  it  from  build-  corporation,  and  to  be  interested  in  its 
ing  these  twelve  miles.  It  was  held,  that  stock."  In  Rensselaer  ft  W.  Plank  Road 
these  facts  did  not  relieve  defendant  from  Co.  v.  Barton,  16  N.  Y.  460,  the  court 
his  subscription.  After  the  commence-  said:  "Whatever  may  be  the  fonn  or 
ment  of  this  suit  a  mortgage  on  the  rail-  language  of  a  subscription  to  the  stock  of 
road  and  its  franchises  was  foreclosed,  and  an  incorporated  company,  any  person  who 
the  property  sold  to  purchasers,  and  it  was  in  any  manner  becomes  a  subscriber  for, 
held  that  this  did  not  furnish  a  defence  to  or  engages  to  take  any  portion  of,  the 
this  action.  Buffalo,  ftc.  R.  R.  Co.  p.  stock  of  such  comimny,  thereby  assumes 
Gifford,  87  N.  Y.  294.  The  case,  Lake  to  pay  according  to  the  conditions  of  the 
Ont  Sh.  R.  Co.  V.  Cnrtiss,  80  N.  Y.  charter."  See,  also,  Small  v.  Herkimer 
219,  was  distinguished.  Manufacturing  ft  Hydraulic  Co.,  2  N.  Y. 
1  Pheniz  Warehousing  Co.  v.  Badger,  885  ;  Dayton  v,  Borst,  81  N.  Y.  437  ; 
6  Hnn  (N.  Y.),  292  ;  Buffalo,  ft?!.  R.  R.  Hartford  ft  New  Haven  R.  R.  Co.  v,  Cros- 
Co.  V.  Dudley,  14  N.  Y.  836;  Dayton  v.  well,  5  Hill  (N.  Y.),  884  ;  Waukon  k  Mia- 
Borat,  81  id.  485;  Lake  Ontario,  ftc.  R.  R.  sissippi  R.  R.  Co.  v,  Dwyer,  49  Iowa,  121. 
▼OL.  I.  —  4 
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Sec.  20.    Bffect  of  Subscription :  Taking  Stock  at  leas  tban  par. 

When  the  suiscription  is  accepted  by  the  corporation,  the  subscriber 
becomes  a  stockholder,  although  no  certificate  is  issued  to  him,  and 
thereupon  becomes  liable  as,  and  entitled  to  all  the  privileges  of,  a 
member.  Thus  in  a  recent  case  ^  the  defendant,  in  1871,  was  re- 
quested by  R,  the  agent  of  an  insurance  company,  to  subscribe  for 
its  stock.  In  consequence  of  the  inducements  offered,  he  subscribed 
the  paper  and  delivered  it  to  the  agent :  "  The  Great  Western  Insur- 
ance Company.  [$200.]  Capital  stock  $500,000,  with  liberty  to 
increase  to  $5,000,000.  Stock  non-assessable,  denized  July  20th, 
1857,  under  act  of  Legislature  approved  March  4th,  1857.  Know  all 
men  by  these  presents,  that  for  and  in  consideration  of  ten  shares  of 
the  capital  stock  of  the  Great  Western  Insurance  Company  of  Chi- 
cago, 111.,  received  by  me,  I  am  held  and  firmly  bound,  and  agree  to 
pay  the  Great  Western  Insurance  Company  of  Chicago  the  sum  of 
two  hundred  dollars  in  instalments,  as  follows :  twenty-five  per  cent 
thereof  upon  receipt  of  stock-certificate,  twenty-five  per  cent  in 
three  months  from  date  hereof,  twenty-five  per  cent  six  months  from 
date  hereof,  twenty-five  per  cent  nine  months  from  date,  with  in- 
terest 10  per  cent  after  due."  At  the  time,  he  paid  the  agent  $25. 
No  certificate  of  stock  was  ever  given  to  him,  and  he  demanded 
none,  and  paid  no  assessments.  The  company  became  bankrupt 
In  an  action  by  the  assignee  in  bankruptcy  against  defendant  as  a 
stockholder,  it  was  held  that  he  was  such,  and  liable  for  the  amount 
of  stock  set  forth  in  the  paper  signed  by  him.* 

If  neither  the  charter  nor  general  law  specifies  the  manner  in 
which  subscriptions  shall  be  taken,  and  the  power  to  accept  sub- 
scriptions is  vested  in  the  company,  an  unconditional  subscrip- 
tion to  its  stock  made  in  any  form,  which  is  accepted  by  it,  is 
valid ;  ^  because  in  such  cases  the  company  has  the  power  to  accept 


1  Hawley  v.  Upton,  102  U.  S.  314.  v.  Saginaw,  &c.  R.  R.  Co.,  27  Mich.  815 

3  Upton  V.  Tribilcocic,  91  U.  S.  45  ;  (see  also  Schnrtz  o.  Schoolcraft,  &c  R.  R. 

Webster  v.  Upton,  91  id.  65.  Co.,  9  Mich.  269),  the  kw  provided  that  the 

*  Wellensburgh,  &c.  Plank  Road  Co.  v.  company  ahonld,  by  its  by-lat08,  designate 

Young,   12   Md.   476.     The  doctrine  of  a  mode,  and  not  having  done  so  until 

this  case  is  not  in  conflict  with  that  of  after  certain  subscriptions  had  been  made, 

the  Michigan  case  cited  below,  because  in  it  is  clear  that  it  could  not  vitalize  such 

this  case  there  was  no  specific  mode  for  subscriptions  by  its  subsequent  compli- 

taking  the  subscriptions  provided  by  the  ance  with  the  law,  unless  the  subscriber 

charter,   and  no    proof   that   the   mode  had  done  some  decisive  act  which  estopped 

adopted  was  at  variance  with  any  law  him  from  setting  up  such  objection* 
i^ppUcable  to  the  subject;  while  in  Carlisls 
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sabscriptions  in  any  form,  and  if  enough  has  been  done  by  the 
subscribers  to  create  an  obligation  to  take  and  pay  for  the  stock, 
when  ike  company  accepts  the  svbscription  it  becomes  mutually  bind- 
ing, however  it  was  made.^  Thus  it  has  been  held  that  a  corpora- 
tion may  recover  upon  a  subscription  to  its  stock  procured  by  one 
who  acted  as  agent,  although  at  the  time  he  was  not  authorized  to 
take  such  subscriptions,  provided  the  company  subsequently  ratified 
his  acts  in  that  respect;  and  the  bringing  of  an  action  to  recover  such 
subscription  was  held  a  sufficient  ratification  by  thera.^ 

A  subscription  to  the  stock  of  a  railroad  corporation  creates  a 
debt  against  the  subscribers  in  favor  of  the  corporation,  from  which 
he  cannot  relieve  himself  by  assignment  or  transfer  without  the 
sanction  of  the  proper  officers;'  and  not  only  does  it  create  a  debt 
in  favor  of  the  coi*poration,  but  it  is  also  an  undertaking  with  all  the 
other  subscribers;  and  even  though  fraudulent  as  between  the  par- 
ties, it  is  enforceable  for  the  benefit  of  the  other  parties  in  interest,* 
or  of  the  creditors  of  the  corporation.  If  stock  has  been  subscribed 
for  at  its  par  value,  but  with  an  understanding  with  the  corporation 
that  a  sum  less  than  par  shall  be  received  in  full  therefor,  and 
which  is  actually  paid,  the  subscriber  is  liable  to  the  creditors  of  the 
corporation  for  the  difference  between  the  sum  paid  and  the  par 

^  In  Mobile  &  Ohio  R.  R.  Co.  v.  Yan-  is  not  sufficient  to  evidence  an  acceptance 
del,  6  Sneed  (Tenn. ),  294,  a  sulwcription  where  the  sabscription  is  otherwise  in- 
made  at  a  meeting  not  authorized  by  the  valid  ;  but  in  such  cases  there  must  be 
corporatioii,  but  which  was  afterwards  an  cuAual  acceptance.  Northern  Central 
trtnsferred  to  its  books,  was  held  enforcea-  Michigan  R.  R.  Co.  v,  £slow,  40  Mich, 
ble,  because,  by  the  acceptance  of  the  sub-  222.  The  corporation  may  elect  to  re- 
scription  by  it,  the  action  at  such  meeting  ject  such  subscriptions  taken  by  persons 
was  ratified  and  adopted.  South  Bay  not  authorized  by  it.  Taggart  v.  West- 
Meadow  Co.  V.  Gray,  30  Me.  547.  In  em  Maryland  R.  R.  Co.,  24  Md.  563  ; 
Parker  v.  Northern  Central  Michigan  Walker  v.  Mobile,  &c.  R.  R.  Co.,  34  Miss. 
R.  R.  Co.,  33  Mich.  23,  it  was  held  that  245 ;  Mobile,  &g.  R.  R.  Co.  v.  Yandal, 
sobecriptions  are  only  binding  upon  a  5  Sneed  (Tenn.),  294 ;  Melvin  v.  Haitt, 
subscriber  when  the  corporation  is  also  52  N.  H.  61.  But  after  it  has  ratified  the 
bouud,  —  that  is,  when  the  contract  is  act,  the  subscription  becomes  binding  upon 
mutual ;  and  consequently  that,  as  in  it,  and  it  may  be  shown  by  parol  that  the 
that  State,  the  statute  creates  no  obli-  corporation  accepted  it  Mansfield,  &c. 
gation  on  the  corporation,  except  upon  R.  R.  Co.  v.  Brown,  26  Ohio  St  223. 
subscriptions  regularly  made,  no  others  But,  until  the  corporation  has  ratified  it, 
can  be  enforced  unless  they  were  made  the  subscription  may  be  revoked  by  the 
upon  some  actual  consideration  or  agree-  subscriber,  but  not  afterward.  Lowe  v. 
ment  binding  the  company.  £.  &  K.  R.  R.  Co.,  1  Head  (Tenn. ),  659. 

•  Walker  *.  Mobile  k  Ohio  R.  R.  Co.,         »  Graff  v,  Pittsburgh,  Ac.   R.  R.  Co., 

34  Miss.   245.      But  it  seems  that  the  81  Penn.  St  489. 

commencement  of  an  action  for  a  nub-         *  Graff  «.  Pittsburgh,  Ac.   R.  R.  Qo,^ 

KriptioD,  or  even  a  demand  of  payment,  anU» 
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value  of  the  stock.^    Thus  in  the  case  last  cited,  where  the  defend- 
ants subscribed  and  agreed  to  pay  certain  sums  of  money  toward 
the  increased  capital  stock  of  a  corporation,  with  the  understanding 
that  they  were  to  receive  stock  therefor  at  sixty-six  and  two-thirds 
cents  upon  the  dollar,  and  this  arrangement  was  carried  out,  and 
ceitificates  for  the  stock  delivered  to  them,  it  was  held  that  the 
assignee  in  bankruptcy  of  the  corporation  might  still  collect  the 
remaining  one-third  of  the  par  value  of  the  stock  for  the  benefit  of 
its  creditors.^    And  the  creditors  and  stockholders  of  an  insolvent 
corporation  may  unite  in  a  suit  in  equity  in  behalf  of  themselves 
and  other  creditors  and  stockholders,  to  enforce  the  liability  of 
holders  of  unpaid  shares  of  the  capital  stock  of  such  corporation; 
and  where  stockholders  are  indebted  to  the  corporation  on  stock 
subscriptions,  the  sum  due  may  be  reached  by  a  creditor's  bill; 
and  where,  by  any  dealings  between  the  corporations  and  its  stock- 
holders, the  capital  stock,  which  is  a  fund  for  the  payment  of  its 
debts,  is  wrongfully  diverted,  a  creditor  can  reach  it.     The  court 
of  equity  assists  him,  not  in  the  exercise  of  its  jurisdiction  over 
trusts,  but  in  the  exercise  of  its  auxiliary  jurisdiction  in  behalf  of 
creditors.'    If  a  stockholder  is  indebted  to  the  corporation  on  ac- 
count of  his  subscription  to  the  stock,  a  court  of  equity  will  aid  a 
creditor  of  the  corporation  to  reach  this  fund  by  a  proper  decree,^ 

1  FliDD  V.  Bagley,  7  Fed.  Rep.  call  in  the  subscriptions  to  the  capital 

'  Hawley  v.  Upton,  102  U.  S.   814  ;  stock    by    instalments,   in  snch    propor- 

Stui^  V.  Stetson,  1  Bissell  (IT.  S.  C.  C),  tions,   and  at  such  times  and  places  as 

246  ;  Parker  v.  North  C.   M.  R.  Co.,  33  they  should  think  proper;  that  the  stocky 

Mich.  24  ;  Cutter  v.  Powell,  6  T.  R.  324  ;  property,  and  affairs  of  the  corporation 

Pittsburgh  &  C.  R.  R.  Co.  v.  Stewart,  41  should  be  managed  by  the  directors,  who 

Penn.  St.  54  ;  Currie's  Case,  3  De  6.  J.  k  were  required  to  be  stockholden  ;    and 

8.  367  ;  Carling's  Case,   L.  R.  1  Ch.  D.  that  they  should  have  power  to  establish 

115;  DeRuTigne'sCase,  5  id.  386;  Ander-  such  mles  and  regulations  as  they  should 

son's  Case,  7  id.  94  ;  Foreman  v.  Bigelow,  think  expedient.    The  act  also  provided, 

18  N.  B.  R.  (U.  S.)  457;  Upton  v.  Tri-  in  effect,  that  within  three  months  not 

bilcock,  91   U.  S.  45  ;  Chubb  v.   Upton,  less  than  five  thousand  dollars  of  the  cap- 

95  id.  666;  Pullman  v.  Upton,  96  id.  328;  ital  stock  should  be  actually  paid,  which 

Hatch  V.  Daua,  101  id.  205.  should  not  be  withdrawn  so  as  to  reduce 

'  WaUer  v.  Seligman,   13  Fed.  Rep.;  the    same    below  five    thousand  dollars. 

Thompson's     Liability   of    Stockholders,  After  the  stockholders  had  paid  in  forty 

}  15.  per  cent  on  their  subscriptions,  the  cor- 

<  In  Ward  v.  Griswoldville  Mfg.  Co.,  poration  became  insolvent,  having  no  vis- 

16  Conn.   593,    the  set  incorporating  a  ible  property.      On  a  bill  in  chancery, 

manufacturing    company    provided   that  brought  by  certain  creditors,  for  the  ben- 

the    capital    stock    of    the    corporation  efit  of  all,  against  the  stockholders,  pray- 

should  not  exceed  fifty  thousand  dollars;  ing  that  they  might  be  compelled  to  pay 

that  a  share  of  the  stock  should  be  one  in  the  remaining  sixty  per  cent  (or  so 

hundred  dolkrs;  that  the  directors  might  much  thereof  as  should  be  neceaaaiy),  to 
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either  compelling  the  directors  to  make  or  collect  aif  assessment^  or 
compelling  payment  by  its  own  processes.*  The  portion  of  a  sub- 
scription remaining  unpaid  is  a  part  of  the  corporate  capital,  and 
subject  to  the  claims  of  creditors  ;  and  this  is  so,  notwithstanding  a 
stipulation,  in  the  contract  of  subscription,  that  it  shall  be  payable 
only  on  the  caU  of  the  company.  Such  a  condition  is  operative  as 
between  stockholders,  but  cannot  be  permitted  to  defeat  the  rights 
of  creditors.' 

Sec.  21.  Sabsorlption  does  not  neoessarlly  make  the  Subeoriber 
a  Member  of  the  Cozporation.  —  A  person  is  not  made  a  member  by 
a  mere  subscription,  especially  when  his  subscription  is  conditional.^ 
His  subscription  may  be  treated  as  in  the  nature  of  an  application 
to  become  a  shareholder  in,  and  member  of,  the  corporation ;  and, 
upon  the  acceptance  of  his  subscription  by  the  corporation,  he  at 
once  becomes  so.     The  rule  may  be  said  to  be,  that,  to  make  a  per- 

be  a|iplied  in  pBjment  of  the  debts  of  the  on  his  stock  after  a  prescribfHl  notice,  the 
corpointion,  it  was  held,  first,  that  the  ob-  stock,  and  any  payments  thereon,  should 
ligation  which  the  stockholders  assumed,  be  forfeited  to  the  company.  The  com- 
hy  their  subscription  to  the  capital  stock  pany  failing  to  pay  the  accrued  interest 
of  the  corporation,  was  to  pay  the  sum  of  on  its  mortgage  bonds,  the  bondholders 
one  hundred  dollars  on  each  share,  in  such  were  about  to  institute  proceedings  against 
instalments  and  at  such  times  as  should  it  to  compel  an  assessment  of  the  neces- 
he  required  by  the  directors  ;  second,  that  sary  and  proper  contributory  payments  on 
the  amount  of  the  shares  subscribed,  and  stock,  which  they  alleged  had  not  been 
not  the  sum  actually  paid  in,  constituted  properly  paid  for.  On  a  bill  filed  to  re- 
the  capital  stock  of  the  corporation;  third,  stitiin  a  distribution  of  the  assets  in  bank- 
that  when  further  instalments  became  ruptcy  of  a  firm  holding  such  stock,  until 
necessary  to  meet  the  debts  of  the  corpo-  proof  could  be  made  of  the  expected  as- 
ntion,  it  was  the  duty  of  the  directors  to  sessments  on  the  shares  of  the  bankrupts 
cause  them  to  be  made,  the  discretionary  as  a  debt  in  bankruptcy,  it  was  held,  that 
power  of  the  directors  being  modal  only,  there  should  be  primarily  a  decree  corn- 
relating  to  the  time  and  manner  of  pay-  pelling  the  company  to  make  the  necessary 
ment;  fourth,  that  this  duty  might  be  and  proper  assessments  upon  the  stock, 
enforced  by  a  decree  in  chancery  ;  and,  and  to  prevent  the  use  of  any  fictitious 
consequently,  that  the  relief  sought  should  certificates  indicating  that  the  stock  had 
be  granted.  See  also  Adler  v.  Milwaukee  been  fully  paid  for;  that  secondary  relief 
Patent  Brick  Co.,  13  Wis.  62 ;  OgiMe  v,  should  be  to  compel  the  making  and 
Knox  Ins.  Co.,  22  How.  (U.  S. )  880  ;  allowance  of  proof  in  the  bankruptcy  pro- 
Marsh  V,  Burroughs,  1  Wood  (U.  S.  C.  C),  ceedings  of  the  amount  previously  ascer- 
463 ;  Henry  v,  Vermillion,  &c.  R.  R.  Co.,  tained  as  due  for  the  assessment  on  the 
17  Ohio,  187.  shares  of  the  stock  which  were  held  by 

1  Briggs  V.  Penniman,  8  Cow.  (N.  Y. )  the  bankrupts. 
396;  Hightowerv.  Thornton,  8  Ga.  498;         ^  Briggs  v.  Penniman,  avU ;  Slee  v, 

Salmon  v.  Haroborough  Co.,  1  Cas.  in  Ch.  Bloom,  19  Johns.  (N.  7.)  484;  Pettibone 

204.    In  Gibson  v.  Lewis,  11  Bankr.  Reg.  «.  McOraw,  6  Mich.  441. 
247  (U.  S.  C.  C.)  the  charter  of  a  rail-         «  Curry  t?.  Woodward,  53  Ala.  871. 
road  company  provided  that,  in  default         *  Chase  «.  Sycamore,  Ac.  R.  R.  Co..  88 

by  any  stockholder  to  pay  an  assessment  111.  215. 


o4  CAPITAL  STOCK  —  WHAT  IS.  [CHAP.  H. 

son  a  shareholder  in  a  corporation  where  he  has  subscribed  for  the 
stock,  it  is  not  necessary  that  he  should  have  received  a  certificate, 
or  paid  for  the  stock.  A  corporation  may,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  give  credit  for  its  stock,  as  well 
as  for  any  other  property  sold  by  it  Certificates  only  constitute 
proof  of  property,  which  may  exist  without  them.  When  the  corpo- 
ration has  agreed  that  a  person  shall  be  entitled  to  a  certain  numier 
of  sliares  in  its  capital^  to  he  paid  for  in  a  manTier  agreed  upon,  and 
that  person  has  agreed  to  take  and  pay  for  them  a^ccordingly,  he 
becomes  their  owner  by  a  valid  contract  made  upon  a  valuable 
consideration.^ 

Sec.  22.  CondltlonB  in  Charter.  —  If  the  charter  contains  any 
condition  precedent,  unless  such  condition  is  complied  with  by  the 
subscriber  he  does  not  become  a  shareholder,  even  though  the  cor- 
poration has  accepted  his  subscription.  Thus  there  are  a  class  of 
cases  in  which  it  is  held  that  a  corporation,  whose  charter  and  by- 
laws  require  each  subscriber  to  its  capital  stock  to  pay  a  given  per- 
centage of  his  subscription  in  cash  at  the  time  of  subscribing,  cannot 
enforce  payment  of  a  subscription  where  the  required  cash  payment 
has  not  been  made.^  But  even  under  such  a  provision  it  is  held 
that  such  payment  may  be  made  by  check  upon  a  bank  in  which 
the  subscriber  has  funds  to  meet  it,^  unless  the  bank,  for  cause  and 
in  good  faith,  refuses  to  pay  it  *  So,  where  payment  has  been  made 
by  note,  which  has  been  negotiated  by  the  corporation,  and  paid  by 
the  subscriber  at  maturity,  the  transaction,  upon  the  payment  of  the 
note,  is  treated  as  a  payment  in  cash.*  But  this  doctrine  is  not 
believed  to  be  sound,  and  statutes  providing  that  *'  each  subscriber 
shall  at  the  time  of  subscribing  pay  five  dollars  on  each  share  for 
which  he  may  subscribe,"  are  believed  to  be  directory  rather  than 


^  Chaffin    V.  Cumraings,   87  Me.  88.  Henderson,  8  S.  fc  R.  (Penn.)  217 ;  Jeu- 

See  also  Spear  v.    Crawford,   14    Wend,  kins  v.  Union  Turnpike  Co.,  1  Cai.  Cas. 

(N.  y.)  20  ;  Chester  Glass  Co.  v.  Dewey,  (N.  Y.)  86  ;  Highland  Turnpike  Co.  v. 

16  Mass.  94  ;  Jie  South  Mountain  Mining  McKean,  11  Johns.  (N.   Y.)  98  ;  Sturgis 

Co.,  7  Sawyer  (U.  S.  C.  C),  80  ;  Mitchell  v.  Stetson,  1  Biss.  (U.  S.  C.  C.)  246  ;  Fos- 

V.  Beckman  (CaL)  ;  Schaeffer  v.  Missouri  dick  v.  Stnigis,  id.  255;  State  Insurance 

Ins.  Co.,  46  Mo.  248 ;  Beckett  r.  Hous-  Co.  v.  Redmond,  18  Fed.  Rep.  641 ;  Peo- 

ton,  82  Ind.  898.  pie  v.  Chambers,  42  Cal.  201. 

«  Pearce  v,  M.  &  I.  R.   Co.,  21  How.         «  People  v,  Stockton,  &c.  R.  R.  Co.,  45 

(U.  S.)  441 ;  Black  R.  &.  U.  R.  R.  Co.  v.  Cal.  806. 

Clark,  25  N.  Y.  208  ;  Crocker  v.  Crane,         •  Comins  v.  Coe,  117  Mass.  45. 
21  Wend.  (N.  Y)  211 ';  Beach  v.  Smith,  «  Ogdensburg,  &c.R.  R.  Ca  v.  Wooley, 

80  N.  Y.  116  ;  Hibemia  Turnpike  Co.  «.  8  Abb.  App.  Doc.  (N.  Y.)898. 
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niandatory,  and  not  in  the  nature  of  a  condition  precedent ;  ^  and  a 
subscriber  who  fails  to  comply  with  this  requirement  cannot  avail 
himself  of  his  laches  in  that  respect  to  avoid  his  subscription.^  Of 
course,  where  conditions  are  imposed  by  contract,  they  may  be 
waived  by  either  party ;  and  where  neither  the  charter  nor  general 
law  either  expressly  or  impliedly  provides  the  manner  in  wliich 
subscriptions  shall  be  paid,  the  proper  officers  may  receive  payment 
therefor  in  any  species  of  property .• 

Thus,  in  an  early  Vermont  case,^  by  section  four  of  the  statute 
incorporating  the  Vermont  Central  R.  R  Co.,  certain  persons  named 
are  constituted  commissioners  for  receiving  subscriptions  to  the 
capital  stock  of  the  company ;  and  it  was  enacted  as  follows :  "  And 
every  person,  at  the  time  of  subscribing,  shall  pay  to  the  commis- 
sioners five  dollars  on  each  share  for  which  he  may  subscribe,  and 
each  subscriber  shall  be  a  member  of  said  company;''  and  it  was 
further  enacted,  that  when  one  thousand  shares  should  be  sub- 
scribed, the  commissioners  might  issue  a  notice  for  the  stockholders 
to  meet  and  elect  directors.  The  defendant,  after  some  other  shares, 
but  less  than  one  thousand,  had  been  subscribed  for,  subscribed  for 
fifty  shares,  and,  instead  of  paying  to  the  commissioners,  in  money, 
five  dollars  upon  each  share  at  the  time  of  subscribing,  he  gave 
them  his  promissory  note  for  that  amount,  being  two  hundred  and 
^fty  dollars,  which  was  made  payable  to  "  The  Commissioners  of 
the  Vermont  Central  R  R  Co."  on  demand,  for  value  received. 
This  note  was  received  from  the  commissioners  by  the  corporation 
upon  its  organization.  And  it  was  held  that  the  note  was  given 
upon  sufficient  consideration,  and  that  it  was  a  valid  note  in  the 
hands  of  the  corporation,  and  that  an  action  might  be  sustained 
upon  the  note  in  the  name  of  the  corporation.  It  was  also  held 
that  the  provision  in  the  charter,  that  each  subscriber  should  be  a 
member  of  the  company,  and  the  fact  that  others  had  subscribed  for 
stock  previous  to  the  defendant's  subscription,  were  sufficient  to 
show  that  the  corporation  was  in  esse  at  the  time  of  making  the 

1  £a8tGlonce8ter8hireR.R.  Co.  V.Bar-  Smith  v.   Plank  Road  Co.,  30  id.  660; 

tholomew,  L.  R.  3  Exchq.  15  ;  McEwen  v.  Beach  v.  Smith,  28  Barb.  (N.  Y.)  254. 
West  London,  kc.  R.  R  Co.,  L.  R  6  Ch.         *  Lake  Ontario,  &c.  R.  R.  Co.  v.  Mason, 

665 ;  Chaffin  v.  Cummings,  87  Me.   76 ;  16  N.  Y.  451. 

Piacataqna  Ferry  Co.  v.  Jones,  39  N.  H.         «  East  N.  Y.,  &c.  R.R.  Co.  v.  Light- 

491 ;  Haynes  v.  Brown,  86  id.  546  ;  Ches-  hall,  6  Robt.  (N.  Y. )  407. 
ley  V.   Pierce,  82  id.  402 ;    Black  River         *  Vermont  Central  R.  R.  Co.  v.  Cloyes, 

R.  R.  Cx).  V.  aarke,  25  N.  Y.  208  ;  Hall  21  Vt.  80  ;  1  Am.  R.  R.  Cas.  226. 
V.  Selma,  &c.  R.  R.   Co.,  6  Ala.  741  ; 
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note,  and  so  capable  of  taking  the  promise  through  their  agents,  the 
commissioners,  notwithstanding  their  right  to  organize  was  made  to 
depend  upon  certain  conditions,  which  were  not  fully  complied 
with  until  after  the  note  was  executed.  "  We  do  not  think,"  says 
Bennett,  J.,  "  that  the  simple  fact  that  the  commissioners  accepted 
the  note  of  the  defendant  in  lieu  of  money,  or,  as  the  case  finds,  in 
settlement  of  the  sum  which  was  to  have  been  paid  upon  the  mak- 
ing of  the  subscription,  can  have  the  effect  to  give  the  defendant 
the  right  to  repudiate  his  contract,  or  render  it  void  for  want  of  con- 
sideration. The  corporation  having  accepted  this  note  as  so  much 
cash,  could  not  certainly  deny  to  the  defendant  the  rights  and  privi- 
leges of  a  corjwrator." 

Sec  23.  Subscriber  cannot  be  released  by  Corporation.  —  Where 
a  person  has  actually  subscribed  for  stock  in  a  corporation,  he  can- 
not withdraw  therefrom  without  the  consent  of  all  the  stockholders ; 
therefore  the  erasure  of  his  name  from  the  subscription-book  does 
not  release  him  from  his  contract.^  And  it  is  generally  held,  in  this 
country,  that  the  corporation  cannot,  to  the  detriment  of  either  cred- 
itors or  other  stockholders,  release  either  a  stockholder  or  subscriber 
from  the  liability  which  his  contract  imposes.^  In  the  case  last 
cited,  the  court  says :  "  It  has  been  settled  by  numerous  decisions 
that  the  directors  of  a  company  are  incompetent  to  release  an  origi- 
nal subscriber  to  its  capital  stock,  or  to  make  any  arrangement  with 
him  by  which  the  company,  its  creditors,  or  the  State  shall  lose  any 
of  the  benefits  of  his  subscription.  Every  such  arrangement  is  re- 
garded in  equity  not  merely  as  ultra  vires,  but  as  a  fraud  upon  the 
other  stockholder,  upon  the  public,  and  upon  the  creditors  of  the 
company."  *  There  are  dicta  to  be  found  in  some  of  the  cases  to  the 
effect  that  a  release  will  be  good  if  bond  fde  and  upon  a  good  con- 
sideration, or  if  the  corporation  is  not  indebted ;  *  but  neither  the 
bona  Jides  of  the  transaction,  nor  the  fact  that  the  corporation  is  not 

1  John»oii  V.  Wabash,  &c.  R.  R.  Co.,  16  v,  Bruce,  17  N.  Y.  607.     But  the  great 

Ind.  889.  weight  of  authority  is  the  other  way,  and 

^  Burke  v.  Smith,  16  Wall.  (U.   S.)  for  the  reasons  stated  in  the  text  neces- 

S90.  sarily  must  be,   or  the  most  important 

*  See  also  to  the  same  effect  Mann  v,  principle  relating  to  the  status  of  corpora- 

Cooke,  20  Conn.  178.     In  re  Bachman,  tions    is  overthrown.      Putnam  v.    New 

12  Bankr.  Rt^g.  223  ;  Bedford  R.  R.  Co.  v.  Albany,  4  Bias.  (U.  S.  C.  C.)  ^65  ;  Slee  v. 

Bowser,  48  Penn.  St.  29;  Mann  v,  Currie,  Bloom,  19  Johns.  (N.  Y.)  456  ;  Melvin  v. 

2  Barb.  (N.  Y.)  294  ;  Osgood  v.  King,  42  Lamar  Ins.  Co.,  80  111.  446 ;  Hughes  v. 

Iowa.      In  some  cases  an  exception  has  Antietam  &c.  Co.,  84  Md.  816. 
been  made  to  this  rule.     Cooper  v.  Fred-         ^  Firkel  v.  Joliat  Opera  House,  79  HI. 

erick,  9  Ala.  788 ;  City  Bank  of  Columbus  884;  Melvin  v.  Lamar  Ins.  Co.,  80  UL  459. 
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indebted,  can  give  to  such  an  act  any  validity,  in  view  of  the  fact 
that  the  officers  of  the  company,  except  it  is  expressly  conferred  by 
statute,  have  no  power  to  enter  into  any  such  arrangement.  The 
principle  upon  which  this  doctrine  rests,  is,  that  the  capital  of  a 
corporation  paid  in,  or  agreed  to  be  paid  in,  is  a  fund  held  in  trust 
by  the  corporation  for  its  creditors  and  stockholders,  which  cannot 
be  squandered  or  given  away  by  the  trustees ;  ^  and  this  fund  can 
be  reached  in  a  court  of  equity  by  the  creditors  of  the  corporation;* 
and  the  directors  cannot  release  a  svbscriber  from  his  engagement 
when  his  liability  as  such  has  once  been  fixed ; '  and  to  surrender  a 
subscription  is  not  within  the  general  powers  of  directors.  Where 
the  board  have  assumed  to  allow  a  subscriber  (even  under  a  con- 
tract prior  to  his  subscription)  to  surrender  his  stock,  and  have  a 
return  of  the  assessments  already  paid  by  him,  this  operates  as  a 
fraud  on  other  stockholders,  and  any  one  of  them  may,  by  bill  in 
equity,  have  the  money  so  withdrawn  refunded,  and  the  subscriber 
thus  released  declared  liable  on  his  subscription,  the  same  as  other 
subscribers.* 

Sec.  24.  Ck>ntract  is  severaL  —  Such  contracts  are  several,  although 
many  persons  sign  the  same  contract,  and  an  action  can  only  be 
maintained  against  each  signer  upon  the  contract  made  by  him.^ 

^  Upton  V.  Tribilcock,  91  U.  S.  45  ;  was  about  to  obtain  a  judgment  in  a  judi- 

Sanger  v.  Upton,  91  id.  45  ;  Webster  v.  cial  proceeding,  held,  that  such  preference 

Upton,  91  id.  65  ;  Van  Cott  v.  Van  Brunt,  could  not  be  upheld,   but  that  the  two 

2  Abb.  (N.  Y.)  N.  C.  283 ;  Marsh  r.  Bur-  judgments  must  stand  on  a  footing  of 

roughs,  1  Wood  ( U.  S.  C.  C. ),  463 ;  Has-  equality  in  respect  to  the  commencement 

sett  V.  St.  Albans,  &c.  Co.,  47  Vt.  313  ;  of  the  Uen,  and  share  pro  rata  in  the  pro« 

Schenck  v.   Andrews,    57    N.   Y.    133  ;  ceeds  of  the  property  available  for  their 

SchaefTer  v.   Missouri,   &c.    Ins.   Co.,  46  payment.   Druro  v.  Cross,  7  Wall.  ( U.  S. ) 

Mo.  248  ;  Currier  v.  Lebanon  Slate  Co.,  302  ;    Jackson  v.  Ludeling,  21  id.  616 ; 

56  N.  H.   262.     The  directors  of  a  cor-  Richards  v.  New  Hampshire  Ins.  Co.,  43 

poiation  stand  in  confidential  relations  to  N.  H.  268. 

its  creditors,  toward  whom  they  are  bound         ^  Marsh  v.  Burroughs,  amte  ;  Bassett  v. 

to  act  with  perfect  fairness.     They  are  at  St.  Albans,  &c.  Co.,  47  Vt  813  ;  Schaef- 

least  quasi  trustees  for  the  creditors  ;  and  fer  v,  Missouri,  &c.  Ins.  Co.,  46  Mo.  248. 
where  the  corporation  is  insolvent,  good         *  Putnam  v.    New    Albany,    4    Bias, 

faith  forbids  that  the  directors  should  use  (U.  S.  C.  C. )  365  ;  Firkel  v.  Joliet  Opera 

their  position  to  save  themselves  or  one  of  House  Co.,  79  111.  344  ;  Hughes  v.  Antie- 

thelr  nmnber  at  the  expense  of  other  cred-  tam  Mfg.  Co.,  34  Md.  316  ;    Osgood  v, 

iters.     Where  the  board  of  directors  of  an  King,  42  Iowa,  478. 
insolvent  corporation   confessed  a   judg-         ^  Melvin  v,  Lamar  Ins.   Co.,  80  111. 

ment  against  the  corporation  in  favor  of  446. 

one  of  their  namber,  who  was  also  the         ^  Price  v.  Grand  Rapids,  &c.  R.  R.  Co., 

president  of  the  corporation  and  principal  18  Ind.  137  ;  Erie  &  N.  Y.  R.  R.  Co.  v. 

stockholder,   with  a  view  of  giving  him  Patrick,  2  Abb.  App.  Cas.  (N.  Y.)  72; 

priority  of  lien  over  another  creditor  who  2  Keyes  (N.  Y.},  256. 
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Therefore,  where  two  subscriptions  are  made  to  the  same  stock  by 
the  same  pei'son,  one  as  an  individual  and  another  iu  some  other 
capacity,  —  as  an  executor,  trustee,  etc.,  —  separate  actions  must  be 
brought  for  the  recovery  of  each.^  Each  subscription  is  an  indepen- 
dent undertaking,  and  in  no  way  affected  by  the  terms  of  other 
subscriptions.^ 

Sec.  25.  Agreementi  to  Babsoribe.  —  A  mere  agreement  to  sub- 
scribe  for  stock  in  a  corporation  is  not  a  subscription  for  stock  ;^  but 
under  such  an  agreement,  a  person  is  liable  for  all  the  actual  damages 
resulting  to  the  corporation  from  his  failure  to  subscribe,  and  in  such 
cases  the  par  value  of  the  stock  is  not  the  measure  of  recovery.^ 

Sec.  26.  Agreement  to  take  and  fiU.  —  An  agreement  to  take 
a  certain  number  of  shares  of  the  capital  stock  of  a  company, 
entered  into  in  writing  before  the  company  is  incorporated,  is  held 
by  some  of  the  cases  to  create  at  least  an  implied  contract  to  pay, 
which  will  sustain  an  action  by  the  corporation  when  it  comes  into 
existence  to  recover  calls  on  the  stock,^  and  an  agreement  to  *'  take 
and  fill "  a  certain  number  of  shares  is  equivalent  to  a  promise  to 
take  and  pay  for  them.®  Of  course,  agreements  to  take  stock,  as  a 
rule,  always  relate  to  corporations  whicli  exist  only  itt  contempla- 
tion, and  are  to  be  thereafter  formed;  and  there  is  always  an  implied 
condition  connected  with  such  agreements,  that  such  agreement 
shall  only  be  operative  when  the  corporation  comes  into  existence, 
and  unless  this  implied  condition  is  complied  with,  the  agreement  has 
no  validity.  And  agreeably  to  the  common-law  rule,  that,  in  order 
to  give  validity  to  a  promise,  there  must,  at  the  time  when  it  was 
made,  be  a  person  in  esse  to  receive  it,  it  is  difi&cult  to  see  how  such 
a  subscription  made  before  the  corporation  was  incorporated,  can  be 

1  Erie,  Ac.  R.  R.  Co.  ».  Patrick,  <mU.  «  Penobscot,  &c.  R.  R.  Co.  v.  Dunn,  89 

'  Connecticut  &  Passumpsic  R.  R.  Co.  Me.  687  ;  and  is  liable  to  iwty  all  assess- 

V.  Bailey,  24  Vt.  465.  ments   legally  made  thereon,    Buckiield 

•  Mount  Sterling  Coal  Road  Co.  v.  Branch  R.  R.  Co.  v.  Irish,  89  id.  44 ;  Fry- 
Little,  14  Bush  (Kv.),  429.  v.  Lexington,  &c.  R.  R.  Co.,  2  Met  (Ky.) 

*  Thrasher  v.  Pike,  &c.  R,  R.  Co.,  25  814 ;  Troy,  &c.  R.  R.Co.  v,  Tibbetts,  18 
111.  398.  Barb.  (N.  Y.)  298  ;  City  Hotel  v.  Dickin- 

6  Buffalo  &  N.  Y.  City  R.  R.  Co.  v.  son,  6  Gray  (Mass.),  586 ;  Northern  R.  R. 

Dudley,  14  N.  Y.  836  ;  Johnson  v.  Wa-  Co.  v.  MiUer,  10  Barb.  (N.  Y.)  260  ;  Buf- 

bash,  &c.  R.  R.  Co.,  16  Ind.  389  ;  Penob-  falo,  &c.  R.  R.  Co.  v.  Dudley,  14  N.  Y. 

scot  R.  R.  Co.  V.  Dummer,  40  Me.  172  ;  886  ;  Fort  Edward,  Ac.  Plank  Road  Co.  v. 

Anderson  r.  Newcastle,  &c.  R.  R.  Co.,  12  Payne,  17  Barb.  (N.  Y.)  567  ;  Merrimac 

Ind.  876  ;  Tanica,  &c.  R.  R.  Co.  v.  Nee-  Mining  Co.  v.  Levy,  64  Penn.  St.  227  ; 

ley,  21  111.  71 ;  Midland  Great  Western  Dayton  ».  Borat,  81  N.  Y.  485. 
Railway,   16  M.  &  W.   804;   Hughes  v. 
Antietam  Mfg.  Co.,  34  Md.  816. 
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enforced,  unless  the  subscriber,  afUr  the  incorporation,  does  some 
act  in  affirmance  of  his  former  promise.^  There  is  a  wide  distinction 
between  subscriptions  taken  after  incorporation,  but  before  organiza- 
tion, and  those  taken  before  any  incorporation  exists ;  because,  in  the 
former  case  the  corporation  has  come  into  existence,  although  it  has 
no  power  to  enforce  its  rights  as  such  until  after  organization,^  when, 
if  the  corporation  accepts  such  subscriptions,  a  right  to  recover  the 
same,  which  had  previously  been  suspended,  attaches  by  virtue  of 
the  subscription.^  The  legal  formation  of  a  corporation,  for  the  pur- 
poses named  in  the  charter,  is,  however,  a  condition  precedent  to  the 
right  to  enforce  the  subscriber's  obligation.^  Even  if,  as  is  held  in 
some  of  the  cases,  oiganization  is  essential  to  the  existence  of  a  cor- 
poration,^ yet  there  is  no  question  but  that  the  subscriber,  who  made 
his  subscription  'btfart  organization,  may  subsequently  ratify  it  by 
any  such  decisive  acts  as  indicate  his  intention  to  be  bound  thereby, 
so  as  to  give  it  full  validity.*  When  a  corporation  is  formed  under 
the  general  statutes,  the  articles  of  association  stand  as  the  charter 
when  properly  filed  or  recorded  as  provided  by  the  statute ;  ^  and  in 
some  of  the  States  it  is  held  that  a  subscription  to  the  stock  becomes 
obligatory  before  the  final  steps  are  taken,®  while  in  others,  it  is  held 
that  such  subscriptions  do  not  become  obligatory  until  all  the  essen- 
tial steps  to  give  the  corporation  full  vitality  have  been  taken.' 

1  Monterey  v.  S-  &  V.  R.  R.  Co.,  53  Cal.  Mon.  (Ky. )  48  ;  Selma  Turnpike  Co.  v. 

128  ;  Strasburg  R.  R.  Co.  v.  Echtemact,  Tipton,  5  Ala.  78. 

21  Penn.  St  220 ;  Thrasher  v.  Pike  Co.         «  Storrs,  J.,  in  Danbury,  Ac   R.  R. 
R.  R-  Co.,  25  111.  393  ;  Goff  r.  Winchester  t».  Wilson,  22  Conn.  453. 

College,  6   Bush   (Ky.),  443  ;  Mt.  Ster-         *  Ashnelot  Boot  &  Shoe  Co.  v,  Hoit, 

Ung  Coal  Road  Co.  v.  Little,  14  id.  429  ;'  56  N.  H.  648  ;  Athol  Music  Co.  v.  Carey, 

Gleaves  ».  Brick  Church  Turnpike  Co.,  1  116  Mass.  471 ;  Starrett  r.  Rockland  F.  & 

Sneed  (Tenn.),  491.  M.  Ins.  Co.,  65  Me.  874. 

«  Vermont  Mining.  &c.  Co.  v.  Wind-         »  Starrett  v.  Ins.  Co.,  onfo. 
ham  Co.  Bank,  44  Vt.  489 ;  Marlborough         •  Penobscot  R.  R.  Co.  v,  Dummer,  40 
Branch   R.   R.   Co.   w.    Arnold,    9    Gray  Me.    172;    Kennebec,  &c.    R.    R.  Co.  ». 
(Mass.),  159;  Low «,  Conn.  &  Passumpdc  Palmer,   34    id.  866;     Chaffin  v.   Cum- 
River  R.  R.  Co.,  45  N.  H.  376  ;  Diman  v,  mings,   37  id.   76  ;  Lexington,  &c.  R.  R. 
Providence,  W.  &  B.  R.  R.  Co.,  5  R.  I.  Co.  v.  Chandler,  13  Met.  (Mass.)  311. 
130 ;   Stoops  «.  GreensbuTgh.  &c.  Plank         T  Cincinnati,  Ac.   R.   R.  Co.  v.  Dan- 
Road  Co..  10  Ind,  47  ;  Rathbone  v.  Tioga  yille,  &c.  R.  R.  Co.,  75  111.  113. 
Kav.  Ca,  2  W.  &  S.  (Penn.)  74 ;  Oregon         »  Anderson    «.  Newcastle,  Ac.  R,   R. 
Central  R,  R.  Co.  v.  Scoggin,  8  Oregon,  Co.,    12  Ind.  876  ;  Hughes  v.  Antietam 
161  ;  Danbury,  &c.  R.  R.  Co.  v.  Wihwn,  Mfg.   Co.,    84   Md.   316  ;    Hamilton,  &c. 

22  Conn.  435  ;  Hartford,  &c.  R.  R.  Co.  v.  Plank  Road  Co.  v.  Rice,  7  Barb.  (N.  Y.) 
Kennedy,  12  id.  499  ;   Ashuelot  Boot  k  157. 

Shoe  Co.  V,  Hoit,  56  N.  H.  548 ;  Lackey         •  Garrett  v.  Daisburg,  &c.  R.  R.  Co., 
».  Richmond,  Ac.  Turnpike  Co.,  17  B.     78  Penn,  St   465  ;   Rikhoff  r.  Brown's 
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To  entitle  a  person  to  become  a  member  of  a  corporation  which 
is  being  organized,  his  contract  to  take  shares  therein  must  be  in 
writing,  and  he  muttially  binding  on  both  parties.  A  verbal  promise 
to  take  shares,  while  the  stock  is  being  subscribed  which  is  necessary 
to  authorize  an  organization,  does  not  constitute  the  promisor  a 
stockholder  or  member  of  such  corporation,  and  a  promise  to  pay  for 
such  shares  is  without  a  sufficient  consideration  to  support  it.  A 
recovery  on  such  promise  to  pay  cannot  be  had,  in  the  absence  of 
facts  showing  that  tlie  promisor  is  estopped  from  setting  up  such 
want  of  consideration.^  The  criterion  of  liability  in  such  cases  is 
whether  any  act  has  been  done  which  compels  the  corporation  to 
recognize  the  promisor  as  a  stockholder.  If  the  corporation  is  not 
bound,  the  promisor  is  not,  ^  as  there  is  no  consideration  to  sup- 
port the  promise  and  it  is  a  mere  nudum  pactum ;  *  and  a  note  and 
mortgage  given  to  secure  such  promise  cannot  be  enforced.* 

Sec.  27.  Colorable  or  fictltioiiB  Bubscriptioiui.  —  Where  a  sub- 
scription is  made  by  one  for  another,  without  authority  from  such 
person,^  or  where  it  is  made  by  one  person  for  the  benefit  of  tvx) 
persons,  and  theit)  is  no  firm  of  that  name,  the  person  making  the 
subscription  is  alone  liable  thereon.®  Thus,  in  the  case  cited  from 
New  York,  a  subscription  signed  by  B.  Spencer  in  the  name  of 
B.  &  S.  M.  Spencer  was  held  to  be  binding  upon  B.  Spencer,  there 
being  no  firm  of  the  name  of  B.  &  S.  M.  Spencer,  and  no  autliority 
shown  to  subscribe  for  such  stock  for  S.  M.  Spencer  jointly  with 
himself.  But,  where  a  subscription  is  made  in  the  name  of  another 
without  authority,  such  person  may  ratify  and  adopt  the  subscrip- 

Rotary    Sewing   Machine    Co.,    68   Ind.  J.  Stone  Co.,  29  N.  J.  Eq.  188  ;  P.  &  S. 

388  ;    Buffalo,  &c.   R.  R.    Co.  v.  Hatch,  R.  R.  Co.  v,  Gazzani,  32  Penn.  gt.  840 ; 

20  N.  Y.  157  ;  Erie,  &c.  R.  R.  Co.  «.  Thames  Tunnel  Co.  v.  Sheldon,  6  B.  &  C. 
Owen,  32  Barb.  (N.  Y.)  616;  Phenix  841;  Fanning  v.  Insurance  Co.,  37  Ohio 
Warehousing   Co.   v.  Badger,   67  N.   Y.  St  539 ;  41  Am.  Rep.  517. 

294  ;  Ashuelot  Boot  &  Shoe  Co.  v.  Hoit,  «  Thames  Tunnel  Co.  v.  Sheldon,  6  B. 

ante;    Lake  Ontario,   &c.  R.  R.  Co.    9.  &  C.  341;  Fanning  v.  Ins.  Co.,  37  Ohio 

Mason,  16  N.  Y.  451.  St.  539. 

*  Valk  V.  Crandall,  1  Sandf.  (N.  Y.)         «  Johnson,  J.,  in  Fanning  v.  Ins.  Co., 

Ch.  179  ;  Tonica  &c.  R.  R  Co.  «.  Stein,  ante. 

21  111.  96  ;  Chester  Glass  Co.  v.  Dewey,         *  Fanning  v.  Ins.  Co.,  arUe. 

16    Mass.   94  ;    Spear   v.    Crawford,    14  *  In  State  v.  Smith,  48  Vt.  266,  a  pcr- 

Wend.  (N.  Y.)  ^  ;  Selma  &  Tenn.  R.  B.  son  who  made  subscription  in  the  name  of 

V.  Tipton,  5  Ala.  787  ;  PhiUips  Limerick  another,  was  held  liable  as  a  suhsciiber. 

Academy  v.  Davis,   11  Mass.  118  ;  l^esf  •  Union  Hotel  Co.  t>.  Hersee,  79  N.  Y. 

Bedford  J.   Co.   v.  Adams,  8  Mass.  138  ;  754.     See  8.  c.  15  Hun  (N.  Y.),  871,  for 

Essex  Turnpike  Co.  v.  CoUins,  4  Mass.  statement  of  facts.     Ticonic  Water  Power 

292  ;  Lake  Ontario,  A.  k  N.  Y.  R.  R.  Co.  Co.  v,  Lang,  63  Me.  480. 
V.  Mason,  16  N.  Y.  451 ;  Yreeland  o.  N. 
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tion,  and  thereafter  is  liable  upon  it  the  same  as  though  it  had  been 
originally  made  by  himsell'.^  But  the  question  as  to  whether  the 
person  in  whose  name  the  subscription  was  so  made  has  ratified  it 
or  not,  is  a  mixed  one  of  law  and  fact.^  A  subscription  may  be 
made  by  one  partner  in  the  name  of  the  firm,^  or  by  an  attorney  or 
agent  in  the  name  of  his  principal,  although  the  charter  provides 
that  it  shall  not  be  lawful  for  any  person  to  subscribe  in  the  name 
of  another  person.* 

If  a  person  subscribes  for  shares  in  a  fictitious  name,  if  the  identity 
of  the  person  subscribing  can  be  ascertained,  he  will  be  held  liable 
upon  the  subscription  the  same  as  though  he  had  subscribed  for  them 
in  his  own  name  ;  and  such  also  is  the  case  where  subscriptions  are 
made  by  a  parent  in  the  name  of  his  infant  children,  but  really  for 
his  own  benefit;  although  in  such  cases  it  is  optional  with  the 
corporation  whether  to  accept  the  subscription  or  to  treat  it  as 
fraudulent,  if  done  immediately  upon  discovering  the  fraud ;  *  but, 
if  the  corporation  recognizes  the  subscription  as  valid,  and  does  any 
decisive  act  evincing  an  acceptance  thereof,  it  is  thereby  estopped 
from  treating  it  as  fraudulent.^  Thus,  in  the  case  last  cited,  the 
plaintiff  subscribed  for  stock  in  the  defendant  bank  in  the  names  of 
his  children,  who  for  many  years  exercised  acts  of  ownership  over 
the  stock  and  voted  upon  it,  without  objection  on  the  part  of  the 
directors,  and  it  was  held  that  the  corporation  was  thereby  estopped 
from  treating  the  subscription  as  if  it  was  a  fraudulent  use,  by 
the  original  subscriber,  of  mere  names,  to  secure  a  greater  number 
of  votes  than  he  would  have  been  entitled  to  if  the  stock  stood  in 
his  own  name.  If  a  subscription  is  fraudulently  made,  and  by  col- 
lusion between  the  subscriber  and  the  directors,  the  subscriber  will 
not  be  permitted  to  take  advantage  of  such  fraud  to  defeat  the  rights 
and  interests  of  bond  fide  holders  of  stock  or  creditors  of  the  corpora- 
tion,^ as  a  subscription  is  not  only  an  undertaking  to  the  company, 

1  McCuUy  v.  Pittsburgh,  &c.  R.  R.  Co.,  «  Ogdensburgh,  Ac.  R.  R.  Co.  v.  Frost, 

32  Penn.    St    25;    Creed    r.    Lancaster  21  Barb.  (N.  Y.)  641. 

Bank,  1  Ohio  St  1  ;  Rutland,  &a  R.  R.  «  State  «.  Lehre,  7  Rich.  (S.  C.)  284. 

Co.  r.  Lincoln,  29  Vt  206  ;  Pittsburgh,  *  State  v.  Smith,  48  Vt.  266  ;  Creed 

&c.  R.  R   Co.  V.  Gazzam,  32  Penn.  St.  v,  TAncastpr  Bank,  1  Ohio  St.  1. 

340;  Philadelphia.  &c.  R,  R.  Co.  v.  Cow-  •  Id. 

eD,  28  id.  329 ;  Penobscot  R.  R.  Co.  f.  7  Minor  «.  Mechanics'   Bank,   1  Pet 

Dummer,  40  Me.  172.  (U.  S.)  46  ;  Walker©.  Devereaux,  4  Paige's 

*  Rutland,  &c,  R.  R.  Co.  v,  Lincoln,  Ch.  (N.  Y.)  229  ;  Selma.  &c.  R.  R.  Co.  v. 

anU  ;  Philadelphia,  Ac.  R.  R.  Co.  v.  Cow-  Tipton,  6  Ala.  787  ;  Hayne  v.  Beauchamp, 

ell,  28  Penn.  St  829.  18  Miss.  515. 
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but  with  all  other  subscribers ;  and  even  if  fraudulent,  and  made  for 
the  purpose  of  inducing  subscriptions,  it  is  to  be  enforced  for  the 
benefit  of  the  others  in  interest ;  and  a  subscriber  will  not  be  per- 
mitted to  set  up  as  a  defence  that  the  subscription  was  a  feigned  and 
fraudulent  one,  and  that  the  company  was  a  party  to  the  fraud.' 
And  when  a  person  subscribes  for  stock,  he  cannot  exonerate  him- 
self from  liability  to  the  company  therefor,  by  assignment  of  the 
same  to  another  without  the  consent  of  the  company,  unless  author- 
ized so  to  do  by  statute  or  the  articles  of  association ;  and  he  is 
liable  for  all  assessments  legally  made  on  the  shares,^  as  the  capital 
stock  of  a  corporation  is  treated  as  a  trust  fund  for  the  benefit  of  its 
creditors.' 

Sec.  28.  Absolute  SubsoriptioiiB, — cannot  be  changed  by  pared.  — 
When  the  subscription  is  accepted,  mutual  rights  are  conferred; 
upon  the  part  of  the  subscriber  to  have  the  shares,  and  upon  the 
corporation  to  have  the  pay  therefor,  according  to  the  terms  of  the 
subscription.*  If  the  subscription  is  absolute  in  its  terms,  it  cannot, 
in  the  absence  of  fraud,  be  contradicted  by  parol  proof  of  an  extrin- 
sic agreement  that  it  should  not  be  demanded  except  upon  a  certain 
contingency ;  ^  or  that  it  might  be  paid  in  work,  instead  of  money ;  • 

1  Graff «.  Pittsburgh,  Ac.  R.  R.  Co.,  31  dlesex  Fac.  Co.,  14  Pick.  (Mass.)  483  ; 

Penn.  St.  489.  McLaren  v.  PenniDgton,  1  Paige  (N.  Y.), 

«  Buckfield,  Ac.  R.  R.  Co.  v.  Irish,  89  752 ;  Osgood  v,  Ogden,  4  Keyes  (N.  Y.), 

Me.  44  ;  Fay  r.  I^xington,  Ac.,  R.  R.  Co.,  10. 

2  Met.  (Ky.)  314;  City  Hotel  r.  Dickinson,  *  Marsh  v.  Burroughs,  1  Wood  (U.  S. 

aOray  (Mass.),  586  ;  Buffalo,  Ac.  R.  RCo.  C.  C),  463. 

V,  Dudley,   14   N.  Y.    886  ;    Dayton  v.  »  Cedar  Rapids,  Ac.  R.  R.  Co.  v.  Wll- 

Borst,  31  id.  435  ;   Northern  R.  R.  Co.  v.  letts,   15  Iowa,   456  ;  Roche  v.  Roanoke 

Miller,  10  Barb.  (N.  Y.)  260  ;  Fort  Ed-  Classical  Seminary,  56  Ind.  198;  Jack  v. 

ward,  Ac.  v.  Payne,  17  id.  667 ;   Merri-  Naber,    16   Iowa,    450.    But  see  Evans, 

mac  Mining  Co.  v.  Levy,  54  Penn.  St.  ville,  Ac.  R.  R.  Co.  v.  Wright,  38  Ind. 

227.  64.     Any  private  agreement  between  the 

•  In  re  Bachman,  12  Bankr.  Reg.  228.  subscriber  and  the  agent  receiving  thesub- 

And  in  case  a  coriwration  is  being  wound  scription,  is  wholly  inoperative,  whether 

np,  and  its  affairs  are  in  the  hands  of  a  it  i-elates  to  not  being  called  on  to  jiay  the 

receiver,  a  shareholder,  who  is  also  a  credi-  subscription,  —  Upton   v,   Tribilcock,   91 

tor  under  another  contract,  is  not  entitled  U.  S.  46;  SwartwoutP.  Michigan,  Ac.  R.  R. 

to  set  off  the  debt  due  to  him  thereon  Co.,   24  Mich.  389  ;  Syracuse,  Ac.  R.   K. 

against  calls  made  by  the  receiver  on  his  Co.  v.  Gore,  4  Hun  (N.  Y.),  892  ;  Graff 

stock,  nor  to  set  off  anticipated  dividends  v.  Pittsburgh,  &c.  R.  R.  Co.,  31  Penn.  St. 

against    such    calls.      See   Brice/s    Ultra  489 ;    Blodgett  v.    Morrill,   20   Vt.  510 ; 

Vires,   553 ;   Ex  pai-te  Henry  Winsor,  8  Robinson  v,  Pittsburgh,  Ac.  R.  R.  Co.,  82 

Story  (U.  8.  C.  C),  411  ;  Cutler  v.  Mid-  Penn.  St.  884  ;  Kennebec,  Ac.  R.  R.  Co.  v. 


•  Whitehall,  Ac.  R.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  8.  (N.  Y.)  84  ;  Ridgefield,  Ac 
R.  R.  Co.  V,  Brush,  48  Conn.  86. 
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or  that  the  subscribers  shall  not  bA  called  upon  to  pay  for  the  stock, 
or  to  pay  assessments  thereon ;  ^  because  to  permit  such  proof  would 
impugn  that  universal  and  salutary  rule,  that  a  written  contract  can 
neither  be  added  to  nor  subtracted  from  by  proof  of  a  parol  contract 
altering  or  varying  its  terms,  and  would  be  a  fraud  on  all  subsequent 
subscribers  *  But  in  Pennsylvania,  proof  of  parol  conditions  is  held 
to  be  admissible  when  they  form  a  part  of  the  res  gestce ;  *  and  the 

Waters,   34  Me.  369  ;  Roche  v.  Roanoke  fraud  of  the  other  stockholders  and  the 

Classical  Seminary,  56  Ind.  198,  —or  to  creditors  of  the  company.     In  Robinson 

any   other  matter.    Thus,  in  an  Indiana  v.  Pittsburgh,  &c.  R.  R.  Co.,  32  Penn.  St. 

case   the  appellee  was  authorized  by  its  334,  it  was  held  not  to  be  a  defence  to  an 

charter  to  construct  a  railway  from  Law-  action  upon  a  sul»cription,  that  the  presi- 

rencebnigh  to    Indianapolis,   by  way    of  dent  of  the  corporation  requested  the  de- 

Greensburgh,  with  a  branch  from  the  lat-  fendant  to  make  it,  and  that  it  was  made 

ter   place  to  Milford.     The  appellant,  a  with  the  understanding  with 'him  that  the 

citizen  of  Milford,  made  an  unconditional  defendant  was  not  to  pay  for  or  hold  the 

subscription  to  the  stock  of  the  company,  stock  subscribed,  and  that  the  same  was 

and  paid  it  out,  —  the  company  promising  to  be  cancelled. 

that  the  branch  should  be  made  to  Milford,  <  Robinson  v.  Pittsburgh,  &c.   R.  R. 

which  had  not  been  done  at  the  com-  Co.,   32   Penn.    St.  334 ;   Connecticut  & 

mencement  of  this  suit.    The  appellant  Passumpsic  River  R.  K.  Co.  v.  Bailey,  24 

took  and  stiU  holds  his  certificate  of  stock  Yt.  465  ;  Cunningham  v.  Edgefield,   &c. 

without  any  offer  to  cancel,  or  assign  it  to  R.  B.  Co.,  2  Head  (Teun.),   23  ;    North 

the  company.     Suit  was  brought  by  appel-  Carolina  R.    R.   Co.   v.    Leach,    4  Jones 

lant  to  recover  the  money.     It  was  held  (N.  C.)  L.,  340;  Thighen  v,   Mississippi 

that  the  parol  promise  to  construct  the  Central,  &c.   R.  R.   Co.,  32   Miss.  348  ; 

branch  to  Milford  could  not  be  proven  as  Madison,  &c.  Plank  Road  Co.  v.  Steams, 

a  jwrt  of  the  written  contract  of  subscrip-  6  Ind.  379  ;  Kennebec  &  Portland  R.  R. 

tion ;  and  hence,  the  money  paid  could  Co.  v.  Waters,  34  Me.  369  ;  Johnson  v. 

not  be  recovered  on  the  ground  of  a  breach  Pensacola,  &c.    R.  R.  Co.,   9   Fla.  299; 

of  contract.     And  also,  that  a  recovery  Jack  v.  Nal)er,  15  Iowa,  450  ;  Cedar  Rap- 

conld  not  be  had  on  the  ground  of  fraud  ;  ids,  &c.  R.  R.  Co.  v.  Willetts,  15  id.  450. 

the     parol    promise    and    representation  But  see  Jewett  v.  Lawrenceburgh,  &c.  R. 

being,  under  the  circumstances,  no  more  R.   Co.,    10  Ind.    539,  where,  when  the 

than  the  expression  of  an  existing  inten-  original  subscription  was  not  produced, 

tion  to  make  the  branch.     McAllister  v.  such  evidence  was  held  admissible  ;  and 

Indianapolis  &  Cincinnati  R.  R.  Co.,  15  such  would  doubtless  be  the  case  when  the 

Ind.  11.     In  Cairo,  &c.  R.  R.  Co.  v.  Par-  condition  was  omitted  from  the  writing 

ker,  84  111.  613,  in  an  action  on  a  note  through  the  fraud  of  the  company. 

payable  "when  the  track  of  said  railroad  •  In  Rinesmith  v.  People's  Freight  R.R. 

shaU  be  built"  through  a  certain  county,  Co.,  90  Penn.  St.  262,  in  an  action  for  the 

"  and   when    the    cars    shall    have    run  amount  of  a  subscription,  the  defendant 

thereon,"  it  was  held  that  a  further  con-  alleged  that  it  was  expressly  stipulated  by 

dition  could  not  be  engrafted  thereon  by  the  agent  of  the  company,  in  the  presence 

parol,  that  such  conditions  were  to  have  of  S.,  that  the  defendant's  subscription 

been  performed  in  two  years.  was  not  to  be  paid  until  a  certain  amount 

1  Chotean  Ins.  Co.  v.  Floyd,  74  Mo.  had  been  subscribed.     The  agent,  on  cross- 

286.     In  this  case,  a  release  from  liability  examination,   denied  having  made    such 

upon  sach  subscription  given  by  the  dir-  representations.    Defendant  then  called  a 

ectors,  was  held  not  to  be  of  any  avail  in  witness  to  prove  that  the  agent  had  made 

an  action  to  recover  the  amount,  thereof,  such  representations,  although  they  were 

becMue    without    ooniiideration    and   in  made  at  a  time  previous  to  the  subscrip- 
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representations  of  an  agent  may  always  be  given  in  evidence  to  show 
the  fraud  by  which  subscriptions  to  the  stock  of  a  corporation  were 
obtained,  if  such  representations  were  a  part  of  a  scheme  of  fraud 
participated  in  by  the  officers  of  the  corporation  authorized  to  man- 
age its  affairs,  or  if  the  representations  were  such  as  the  subscriber 
might  reasonably  presume  the  agent  had  authority  to  make.^ 

Sec.  29.  ConditLonal  Bnbsciiptioiis,  —  as  to  amoimt  of  Stock.  — 
There  is  now  no  question  but  that  a  subscriber  may,  at  the  time  he 
subscribes  to  the  capital  stock  of  a  railroad  or  other  corporation, 
annex  any  reasonable  and  legal  condition  thereto,  which  must  be 
performed  in  order  to  give  validity  thereto,^  if  there  is  nothing  in 
the  charter  or  general  law  which  prohibits  it  ;^  and  this  is  so,  whether 

tioiL    The  court  excluded  the  offer,  and  it  ton  Hfg.  Co.  v.  Parker,  14  N.  H.  543  ; 

was  held  that  the  testimony  should  have  Contoocook,  &c.  R.  R.  Co.  v.  Barker,  S2  id. 

been  admitted,  as  tending  to  corroborate  363  ;  N.  H.  Central  R.  R.  Co.  v.  Johnson, 

the  defendant,  and  as  part  of  the  res  geaUz,  30  id.  390  ;  Allman  v.  Havana,  &c.  R.  R. 

McCarty  v.  Salinsgrove,  &c.  R.  R.  Co.,  Co.,  88  lU.  521  ;  Shnrtz  v.  Schoolcraft 

87  id.  332.     But  see  McClure  v.  People's  &c  R.   R.  Co.,  9  Mich.  269 ;  Selma,  &c 

Freight  R.  R.  Co.,  90 id.  269.  R.   R.    Co.   v.  Anderson,  51  Miss.  829  ; 

1  CnsUr  9.  Titusville  Gas,  Ac.  Co.,  68  Cooper  v.  McKee,  53  Iowa,  239 ;  Santa 

Pa.  St  381.  Cruz  R.  R.  Co.  ©.  Schwartz,  53  CaL  106  ; 

«  Oldtown,  &c.  R.  R.  Co.  v,  Veazie,  89  Richfield  &  N.  Y.  R.  R.  Co.  ».  Brush,  43 

Me.   571  ;    Penobscot,  Ac.  R.  R.  Co.   v.  Conn.  86  ;  Tower  v.  Detroit,  &c.  R.  R.  Co., 

Dummer,  40  id.  172 ;  Penobscot,  &c  R.  34  Mich.  328  ;  Stowell  v,  Stowell,  9  Am. 

R.  Co.  V.  Dunn,  39  id.  587;  Penobscot  &  £ng.  R.  B.  Co.  (Mich.)  598;  Paris,  lEc 

R.  R.  Co.  I'.  White,  41  id.  512  ;  Somerset,  R.  R.  Co.  r.  Henderson,  89  111.  86  ;  Caunt- 

&c.  R.  R.  Co.  V.  Clarke,  61  id.  379  ;  Bel-  wright  v.  Deeds,  87  Iowa,  508 ;  R  C.  & 

fast,  &c.  R.  R.  Co.  «.  Cottrell,  66  id.  185 ;  M.   R.  R.  Co.  r.  Whitney,  43  id.  118  ; 

Somerset,  &c.  R.  R.  Co.  «.  Cushing,  45  id.  Courtright  t>.  Strickler,  37  id.  882 ;  La- 

624  ;  Bucksport,  &c.  R.  R.  Co.  t>.  Buck,  moille  Valley  R.  R.  Co. «.  Marsh,  49  Vt. 

68  id.  81  ;  Peoria,  &c.  R.  R.  Co.  v.  Pres-  37  ;  Hanover  Junction,  Ac.  R.  R.  Co.  r. 

ton,  85  Iowa,  115  ;  Burlington,  &c.  R.  R.  Haldeman,  82  Peun.  St.   36  ;   North  & 

V.  Boestlcr,  15  Iowa,  655  ;  Rhey  t>.  Ebens-  South  R.  R.  Co.  v.  Winfrie,  51  Ga.  818 ; 

burgh,  &^.  Plank  Road  Co.,  27  Penn.  St.  Enimitt  v.  Spiingfield,  &c.  R.  R.  Co.,  31 

261  ;    Cumberland  Valley  R.  R.   Co.  v.  Ohio  St  23  ;  Mansfield,  Ac.  R.  R.  Ca  ». 

Raab,  9  Watts  (Penn.),   458 ;  Chantiers,  Brown,   26  id.  228  ;   Livesey  «.  Omaha 

Ac.  R.  R.  Co.  t'.  Hodgens,  85  Penn.  St.  Hotel  Co.,  5  Neb.  50 ;    Monroe  r.  Fort 

501 ;  Fisher  r.  Evansville,  &c.  R.  R.  Co.,  Wayne,  Ac.  R.  R.  Co.,  28  Mich.   272 ; 

7  Ind.  407  ;  Milwaukee,  Ac.  R.  R.  Co.  v.  Cass  v.   Pittsburgh,  Ac.  R.    R.   Co.,  80 

Field,  12  Wis.  340  ;  Penobscot,  &c  R.  R.  Penn.  St.  31  ;  AshUbula,  Ac.  R.  R.  Co. 

Co.  «.  Bartlctt,   12  Gray  (Mass.),   244 ;  «.  Smith,  15  Ohio  St  828 ;  Chamberlain 

Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  «.  Painesville,  Ac.  R.  R.  Co.,  15  id.  225. 
(Mass.)  23  ;  9  id.  187  ;  Worcester,  &c.  R.         •  Chamberlain  i».  Painesville,   Ac.   R. 

R.  Co.  -r.  Hinds,  8  Cush.   (Mas.H.)  110  ;  R  Co.,  15  Ohio  St  225  ;  Kirksey  ».  Flor- 

Stoneham  Branch  R.  R.  Co.  v,  Gould,  2  ida,  Ac.  R.  R.  Co.,  7  Fla.  23  ;  Cumberland 

Cush.  (Mass.)  277  ;  Troy  h  Greenfield  R.  Valley  R.  R.  Co.  «.  Raab,  9  Watts  (Penn.), 

R.  Co.  f.  Newton,  8  id.  596;  Nutter  v,  458  ;  Fort  Edward,  Ac  Plank  Road  Co.  ». 

Lexington.  A-.  R.  IJ.  C).,  6  id.  85;  Baile  «.  Payne,  15  N.  Y.  583.     A  condition  which 

Calrert  CollcfTP,  &c.,  47  Md.  117  ;  Hughes  contravenes  the  provisions  of  the  charter, 

«.  Antietam  Mfg.  Co.,  34  id.  316  ;  Little-  or  which  requires  tome  act  to  be  done  by 
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the  subscription  is  made  under  the  supervision  of  commissioners^  or 
of  the  officers  of  the  company.^  But,  in  order  to  prevent  a  recovery 
upon  the  subscription,  it  must  amount  to  a  condition  precedent; 
that  is,  it  must  be  of  such  a  character  as  to  show  that  the  subscriber 
intended  to  make  his  liability  to  pay  the  sum  subscribed  dependent 
upon  the  performance  by  the  corporation  of  some  specific  act  or 
thing,  and  such  must  be  the  legal  effect  of  the  language.  Thus,  a 
subscription  to  the  stock  of  a  railroad  company  for  a  certain  amount, 
with  the  words,  "  to  be  expended  between  the  C.  river  and  the  east 
line  of  the  State,"  was  held  not  to  be  a  condition  precedent,  but 
rather  to  amount  to  a  direction  or  request  as  to  the  manner  in  which 
the  money  should  be  expended.'  But  a  subscription  which  clearly 
shows  that  the  subscriber  intended  to  make  his  liability  to  pay 
dependent  and  conditional  upon  the  doing  of  some  specific  act  by 
the  corporation,  cannot  be  enforced  until  such  condition  is  performed. 
Thus,  if  the  subscription  is  for  fifty  shares,  provided  ten  thousand 
shares  are  subscribed,  or,  that  the  company  shall  not  organize  or 
enter  upon  the  enterprise  contemplated  until  a  certain  number  of 
shares  are  subscribed,  such  condition  is  a  condition  precedent,  and 
the  corporation  cannot  enforce  the  subscription  until  the  condition  is 
performed ;  *  and  where  the  charter  fixes  the  capital  stock,  and  pro- 
vides that  the  full  amount  shall  be  subscribed,  the  taking  up  of  the 
entire  amount  is  a  condition  precedent  to  the  enforcement  of  a  sub- 
scription, the  same  as  though  it  had  been  expressly  written  in  the 
contract, —  upon  the  ground  that  if  this  were  not  so,  the  proportional 
risk  of  a  subscriber  in  the  enterprise  would  be  varied  without  his 
consent;  because  by  fixing  the  capital,  either  by  the  legislature  or 
the  officers  of  the  corporation,  that  amoimt  is  treated  as  essential  to 
the  success  of  the  enterprise,  and  the  subscribers  cannot  be  held, 

the  corpoTation  which  it  has  no  power  to  mere  agents  with  limited  powers,   they 
do,  or  which  it  is  ]»rohibited  from  doing,  have  no  power  to  annex  conditions  to  a 
is  void.    Peters  v.  Lincoln,  &c.  R.  R.  Co.,  subscription,  and  can  offer  to  subscribers 
4  McCrarj  (U.  S.  C.  C),  269  ;  Pittsburgh,  no  other  terras  than  those  prescribed  by 
&c.    R.  R.    Co.    V.   Woodrow,    1  Pittsb.  the  legislature.      Bedford  R.  R.   Co.   v, 
(Penn.)  450.  Bowser,  48  Penn.  St.  29  ;  Pittsburgh,  Ac. 
*  Pittsburgh,  Ac.  R.  R.  Co.  v.  Stewart,  R.  R.  Co.  v,  Biggars,  84  id.  465  ;  Babing- 
41  Penn.  St.  64  ;  New  Albany,  Ac.  R.  R.  ton  v.  Pittsburgh  R.  R.  Co.,  34  id.  168. 
Co.  V.  HcCormick,  10  Ind.  499  ;  Evans-         «  I^ane  v,  Bminerd,  30  Conn.  665. 
Tille,  Ac.   B.   R.  Co.  v,  Sheuner,  10  id.  '  Penobscot  A  Kennebec  R.  R.  Co.  v. 
244  ;  Jewett  v.  Lawrcnceburgh,  Ac.  R.  R.  Dunn,  39  Me.  687  ;  Philadelphia  k  West- 
Co.,  10  id.  689  ;  Martin  v.  Pensacola,  Ac.  Chester  R.  R.  Co.  v.  Hickman,  28  Penn. 
R.  R.  Co.,  8  Fla.  870.    But  in  Pennsyl-  St.  818  ;  Penobscot  R.  R.  Co.  v.  White, 
▼ania  it  is  held  that  as  commissioners  are  41  Me.  612. 
VOL.  I.  —  5 
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until  hy  raising  the  full  anururU,  the  success  of  the  enterprise  is  as- 
sured ;  ^  and  when  a  condition  is  thus  imposed  by  the  statute,  the 
legislature,  by  afterwards  reducing  the  capital  stock  to  the  sum 
actually  subscribed,  cannot  give  validity  to  such  prior  subscriptions, 
because  the  condition,  although  only  implied,  is  a  part  of  the  con- 
tract, which  the  legislature  cannot  impair.' 

But,  unless  the  charter,  or  general  law,  or  the  subscription  itself 
expressly  makes  such  a  condition,  or  it  is  fairly  implied  from  the 
language  thereof,  the  raising  of  the  full  amount  of  the  capital  stock 
IS  not  a  condition  precedent.'  Where  the  amount  of  capital  stock 
or  the  number  of  shares  is  not  fixed  by  the  charter,  it  may  be  fixed 
by  the  stockholders  or  directors;*  but  if  the  statute  provides  that 
the  directors  shall  fix  the  number  of  shares,  they  must  discharge  this 
duty  before  ah  assessment  can  be  laid ;  ^  but  it  seems  that,  although 
the  proper  method  of  fixing  the  number  of  shares  is  by  a  vote  of 

1  In  Salem  Mill  Dam  Co.  v.  Ropes,  9  R.  R.  Co.  v.  Preston,  85  Iowa,  115 ;  Fry 

Pick.  (Mass.)  187,  the  charter  i^rovided  r.  Lexington,  &c.  R.  R.  Oa,  2  MeL  (Ky.) 

that  the  capital  stock  of  the  corporation  814  ;  Dail  v,  Mt.  Sterling  Coal  Road  Co., 

should  consist  of   five  thousand  sharps,  18  Bnsh  (Ky.),  82  ;  Contoocook,  &c.  R.  R. 

and  that  the  whole   nomber  should  be  Co.  v.  Barker,  82  N.  H.  836. 

subscribed  for  before  an  assessment  should  ^  Oldtown,  &c.  R.  R.  Co.  v,  Veazie, 

be  laid.    Thirty  shares  out  of  the  whole  ante. 

number  were  subscribed  for  by  A.  on  ac-  *  City  Hotel  v.  Dickinson,  6  Gray 
count  of  B.,  but  without  authority;  and  it  (Mass.),  586  ;  Kennebec,  &c.  R.  R.  Co.  «. 
was  held  that  under  this  state  of  facts,  an  Jarvis,  84  Me.  860  ;  Willamette  Freight- 
assessment  was  not  authorized,  as  the  stock  ing  Co.  v.  Stanners,  4  Oregon,  261 ;  York, 
had  not  been  fully  subscribed  for.  In  kc.  R.  R.  Co.  v.  Pratt,  40  Me.  447; 
this  case  the  question  was  raised,  but  not  Waterford,  &c.  R.  R.  Co.  v.  Dalbiac,  6 
decided,  whether,  if  a  certain  number  of  Exchq.  443 ;  Lexington,  &c.  R.  R.  Co.  o. 
subscriptions  had  been  made  by  persons  Chandler,  18  Met.  (Mass.)  811;  Perkins 
who  were  insolvent,  the  assessment  would  v.  Sanders,  66  Miss.  538 ;  Somerset,  kc 
be  invalidated.  But  in  Penobscot  R.  R.  R.  R.  Co.  v,  Cushing,  46  Me.  524  ;  Nut- 
Co.  «.  White,  41  Me.  512,  it  was  held  not  ter  v,  Lexington,  kc.  R,  R.  Co.,  6  Gray 
competent  for  a  stockholder  to  show,  for  (Mass.),  85;  Boston,  Barre,  &  GarineT 
the  purpose  of  avoiding  a  subscription  R.  R.  Co.  v.  Wellington,  118  Mass.  7* ; 
under  a  similar  condition,  that  a  number  Hunt  v.  Kansas,.  &c  Bridge  Co.,  11  Kan. 
of  shares  had  been  sulwcribed  for  by  per-  412;  Aronwick  R.  R.  Co.  v.  Cady,  11 
sons  who  were  insolvent,  unless  it  is  also  R.  I.  181 ;  Fox  v.  Allensville,  kc.  Turn- 
shown  that  the  corporation  acted  in  bad  pike  Co.,  46  Ind.  81  ;  Hoagland  v.  Cin- 
faith  in  receiving  them.  Upon  the  gen-  cinnati,  kc.  R.  R.  Co.,  18  Ind.  452 ; 
enil  question,  see  Norwich,  &c.  Nav.  Co.  Hamilton,  &c.  Plank  Road  Co.  v.  Rice, 
V.  Theobald,  M.  A  M.  151 ;  Memphis  7  Barb.  (N.  Y.)  157. 
Branch  R.  R.  Co.  v.  Sullivan,  57  Ga,  240  ;  «  Pike  v.  Bangor,  *c  R.  R.  Co.,  68 
Somerset  R.  R.  Co.  v.  Clarke,  61  Me.  Me.  445  ;  Somerset,  kc.  R.  R.  Co.  v.  Cuah- 
879  ;  N.  H.  Central  R.  R,  Co.  v.  John-  ing,  45  id.  524. 

ton,  80  N.  H.  890 ;  Oldtown,  &c.  R.  R.  •  Troy  k  GreenBeld  R,  R.  Co.  v.  New- 
Co.  r.  Veazie,  89  Me.  571 ;  Livesey  v.  ton,  8  Gray  (Masa.),  696. 
Omaha  Hotel  Co.,  5  Neb.  50  ;  Peoria,  ko. 
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the  directors,  yet  it  may  be  done  by  voting  to  close  the  books  when 
a  certain  number  of  shares  have  been  taken,  as  that  act  indicates 
that  they  are  satisfied  that  the  number  of  shares  represented  on  the 
books  is  sufficient.^  When  a  charter  provides  that  the  capital 
stock  shall  not  be  more  than  a  certain  sum,  nor  less  than  a  certain 
sum  named,  and  the  charter  provides  that  an  assessment  may  be 
laid  when  the  minimum  sum  named  in  the  charter  is  subscribed,  it 
may  be  laid,  although  the  number  of  shares  to  be  raised  has  not  been 
fixed  by  the  directors.* 

In  all  cases  where  a  subscription  is  made  upon  condition  that  a 
certain  amount  of  stock  shall  be  subscribed  for,  it  is  necessary  that 
boTid  fidt  subscriptions  to  that  amount  should  be  made  by  persons 
who  are  at  (he  time  of  subscribing  apparently  solvent ;  ®  and  must  be 
unconditional,' or  the  condition  must  be  shown  to  have  been  per- 
formed or  waived.*  Indeed,  such  a  condition  requires  that  the  sub- 
scriptions should  all  stand  upon  common  ground,  free  from  all 
conditions,  and  be  binding  upon  the  persons  making  them.*  Conse- 
quently, a  subscription  which  is  payable  in  depreciated  currency  ^  or 
which  is  made  by  a  contractor  upon  special  and  peculiar  terms,^  or 
which  is  colorable  or  fictitious,''  cannot  be  included. 

Sec  30.  Kind  of  Conditions  which  maybe  imposed.  —  As  pre- 
viously stated,  any  condition  may  be  imposed  by  the  subscriber 
which  is  reasonable  in  view  of  the  enterprise  contemplated,  and 
which  is  not  in  contravention  of  the  charter  or  any  general  law;  and 
such  conditions  are  binding  upon  the  corporation,  and  unless  per- 
formed are  a  defence  to  an  action  to  recover  the  subscription  ;  ®  and 
the  burden  is  upon  the  company  to  show  that  it  has  substantially 


1  Lexington,  Ac  R.  R.  Go.  v.  Chandler, 
18  Met.  (Mass.)  311. 

«  Penobscot  R.  R.  Co.  9.  Bartlett,  12 
Orey  (Mass. ),  244  ;  White  Mountain  R.  R. 
Co.  V.  Eastman,  34  N.  H.  124. 

•  Phillips  V.  Covington,  &c.  Bridge  Co., 
2  Met  (Ky.)  219  ;  Salem  MiU  Dam  Co.  v. 
Hopes,  9  Pick.  (Moss.)  187  ;  Monaduock 
R.  B.  Co.  V.  Felt,  52  N.  H.  379 ;  Penob- 
scot R.  R.  Co.  «.  Dammer,  40  Me.  172; 
Lewey's  Island  R.  R.  Co.  v,  Bolton,  48 
Me.  451  ;  Belfast,  ftc.  R.  R.  Co.  v.  Cot- 
trell,  66  Me.  185. 

*  Boston,  Baire,  k,  Gardner  R  R.  Co. 
V.  Wellington,    113  Mass.   79;   Troy   k 


Greenfield  R.  R.  Co.  v,  Newton,  8  Gray 
(Mass.),  569. 

*  Salem  Mill  Dam  Co.  v.  Ropes,  ante. 

^  Cabot,  &c.  Bridge  v,  Chapin,  6  Cash. 
(Mass.)  50. 

7  Boston,  &c.  R.  R.  Co.  V.  Wellington, 
113  Mass.  79;  Oskaloosa,  ftc.  Works  v. 
Parkhurst,  6  N.  W.  Rep.  285. 

*  Memphis  Branch  R.  R.  Co.  v,  Sulli- 
yan,  57  Ga.  240. 

*  Hanover  Junction,  &c.  R.  R.  Co.  v, 
Haldeman,  82  Penn.  St.  36 ;  Belfast,  kc. 
R.  R.  Co.  «.  Moore,  60  Me.  561  ;  Burke 
V.  Smith,  16  Wall.  (IT.  S.)  S90 ;  Hender- 
son, &c.  R.  R.  Co.  V,  Leavell,  16  B.  Mon. 
(Ky.)858. 
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performed  the  condition;^  and  the  subscriber  does  not  become  a 
member  of  the  corporation  until  such  condition  is  performed.^ 

Of  course,  a  condition,  in  order  to  be  operative,  must  have  been 
made  when  the  stock  was  subscribed  for,  or  else  it  must  be  shown 
that  it  was  subsequently  made  with  the  consent  of  all  the  parties;^ 
and  it  is  valid,  although  made  in  a  distinct  writing  from  that  con- 
taining the  subscription  itself,  unless  it  operates  as  a  fraud  upon  the 
other  subscribers  ;  *  and,  if  there  is  no  proof  as  to  when  the  condition 
was  made,  it  will  be  presumed  to  have  been  made  at  the  time  of 
subscribing.^ 

Sec.  31.  Condition  as  to  LocatlGn.  —  A  condition  contained  in  a 
subscription  to  the  stock  of  a  railroad  company,  that  the  road  shall 
be  located  over  a  certain  route,  is  valid,  and  the  subscription  cannot 
be  enforced  if  the  condition  is  not  complied  with,  —  subject  to  the 
provision  that  the  location  designated  is  within  the  purview  of  the 
charter.^    And  a  contract  to  pay  money  as  a  gratuity  in  considera- 

1  Pittsburgh,  ate.  R.  R.  Co.  v.  Hick-  SO  N.  H.  890.     It  would  seem  that  the 

man,  28   Penn.  St.  318 ;  People's  Ferry  commissioDers  may  consent  to  a  subse- 

Co.  V.  Balch,  8  Gray  (Mass.),  808  ;  Mon-  quent  condition.     Thus  in  Montpelier,  &c 

adnock    R.   R.   Co.   v.    Felt,    62  N.   H.  R.  R.  Co.  v.  Langdon,   45  Vt.  187,  the 

879  ;  Bucksport,  &c.  R.  K.  Co.  v.  Buck,  defendant  on  the  19th  of  January,  1869, 

65  Me.  536 ;  Ridgefield,  &c.  R.  R.  Co.  v.  subscribed  for  one  hundred  shares  in  the 

Reynolds,  46  Conn.  875;  Chase  v,  Syca-  defendantroad,of  one  hundred  dollars  each, 

more,  &c.  R.  R.  Co.,  38  111.  215 ;  Union  At  a  legal  meeting  of  the  commissioners  of 

Hotel  Co.  V.  Hersee,  15  Hun  (N.  Y.),  871;  the    corporation    held    Dec.   29th  prox., 

Santa  Cruz  R.  R.  Co.  v.  Schwartz,  58  Cal.  the  defeudant  in  the  presence  of  the  com* 

106  ;  People  v.  Holden,  82  111.  93.     And  missioners  annexed  to  his  subscription  the 

according  to  some  of  the  eases,  it  is  held  following  condition  :  '*  Condition  that  re- 

that  the  subscriber  is  entitled  to  notice  sponsible  indiyiduals  of  MontpeUer  shaU 

tliat  the   condition  is   performed    before  subscribe  fifty  thousand  dollars,   within 

action  is  brought.     Chase  v.   Sycamore,  one  year  from  above  date,  and  a  list  of 

&c.  R.  R.   Co.,  ante.     But  it  is  not  be-  subscribers  and  amount  of  each  given  me 

lieved  that  this  doctrine  is  accurate,  as  January  19,  1870."    It  was  held  that  the 

the  question  as  to  whether  the  condition  true  meaning  of  this  condition  was  that 

has  been  performed  or  not  is  one  of  fact,  the  defendant's  subscription  —  he  being  a 

which  the  corporation  takes  the  risk  of  resident  of  Montpelier—  was  to  be  counted 

being  able  to  establish,  or  of  failing  in  its  towards  the  fifty  thousand  dollars  named 

suit.     Kew  Albany,  &c.  R.  R.  Co.  v.  Mc-  therein. 

Cormink,  10  Ind.  499  ;  Brudlove  v.  Mar-  *  White  Mountain  R.  B.  Co.  v,  East- 

tinsville,  &c.  R.  R.  Co.,  12  id.  114  ;  Jewett  man,  84  N.  H.  124. 

♦».  Lawrenceburgh,  Ac.  R.  R.  Co.,  10  id.  •  Robinson  v.  Pittabuiigb,  &c.   R.  R, 

539  ;  Evansville  k  Indianapolis  R.  R.  Co.  Co.,  82  Penn.  St.  884. 

«.  Shearer,  10  id.  244 ;  Shearer  v.  Evans-  •  Nashville,  Ac.  B.  R.  Co.  v.  Baker, 

ville,  &c,  R.  R.  Co..  12  id.  452.  2  Cold.  (Tenn.)  574 ;  Charlotte,  ftc.  R,R. 

«  McxMillan  v.  Maysville,  &c.  R.  R.  Co.,  Co.   «.    Blakely,  8  Strobh.  (S.  C.)  245 ; 

15  B.  Mon.  (Ky.)  218;  Chase  v,  Syca-  MiUer  v.  Pittsburgh,  &c.   R.  R.  Co.,  40 

more,  &c.  R.  R.  Co. ,  ante.  Penn.  St.  287  ;  Burlington,  &c.  R.  R.  Co. 

*  N.  H.  Central  R.  R.  Co.  v.  Jolmson,  v.  Boestler,  15  Iowa,  555;  Swartwont  v. 
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tion  that  a  railway  corporation  will  locate  its  road  over  a  certain  roate 

or  to  a  certain  point,  is  valid  and  binding,  and  ia  predicated  upon  a 
sufficient  consideration,  and  is  not  opposed  to  public  policy  unless  the 

public  interest  is  sacrificed  by  it.^  But  in  New  York,  under  a  char- 

Hichigan  Air  line  R.  R.  Co.,  24  Mich.  Co.,  94  Penn.  St.  824 ;  Crane  v.  Indiana, 
389 ;  Des  Moines  Valley  R.  R.  Co.  v.  kc.  R.  R.  Co.,  69  Ind.  165. 
Graff,  27  Iowa,  99  ;  Woonsockei,  &c.  R.  R.  ^  In  First  National  Bank  of  Cedar 
Co.  V,  Sherman,  8  R.  I.  564 ;  Warner  v.  Rapids  v.  Hendrie,  49  Iowa,  402  ;  31  Am. 
Calleuder,  20  Ohio  St.  190  ;  Smith  v.  Rep.  153,  the  defendant  gave  his  notes  for 
Allison,  23  Ind.  366  ;  Brownlee  v.  Ohio,  specifio  sums  to  secure  the  construction  of 
&c.  R.  R.  Co.,  18  Ind.  68  ;  North  Mis-  the  Cedar  Rapids  &  Missouri  RaUi-oad, 
souri  R.  R.  Co.  V.  Winkler,  29  Mo.  318  ;  from  Cedar  Rapids  to  CouncU  Bluffs.  As 
North  Missouri  R.  R.  Co.  v.  Miller,  84  id.  located,  the  road  reached  the  Missouri 
19;  Buffalo,  &c.  R.  R.  Co.  v.  Pottle,  23  River  many  miles  north  of  CouncU  Bluffs; 
Barb.  (N.  Y.)  21;  Jewett  v.  Lawrence-  but  the  officers  of  the  corporation  informed 
buTgh,  &c.  R.  R.  Co.,  10  Ind.  539 ;  Mc-  the  citizens  of  CouncU  Bluffs  that  if  suf- 
KUIan  V,  Maysville,  Ac.  R.  R.  Co.,  16  ficient  inducements  were  offered  by  way  of 
B.Mon.  (Ey.)  218;  Chamberlain  V.  Paines-  contributions  by  them,  the  route  should 
ville,  &c.  R.  R.  Co.,  15  Ohio  St.  225;  be  changed  so  as  to  strike  the  river  at  that 
Ashtabula,  &c.  R.  R.  Co.  v.  Smith,  15  city  ;  and,  in  pursuance  of  that  proposi- 
Ohio  St.  328  ;  Paris,  kc.  R.  R.  Co.  v.  tion,  the  notes  in  suit  were  executed,  and 
Henderson,  89  111.  86  ;  Cooper  v.  McKee,  the  road  was  built  to  Council  Bluffs.  Pay- 
53  Iowa,  239  ;  Detroit,  &c.  R.  R.  Co.  v.  ment  was  resisted  upon  the  ground  that 
Starnea,  38  Mich.  698 ;  Henderson,  &c.  the  notes  were  given  under  a  contract 
R.  K.  Co.  9.  Leavell,  18  B.  Mon.  (Ky.)  which  was  void,  as  being  opposed  to  pub- 
358;  Martin  v,  Pensaoola,  &c.  R.  R.  Co.,  lie  policy.  But  the  court  held  otherwise, 
6  Fla.  370  ;  Trott  v.  Sarchett,  10  Ohio  St  Beck,  J.,  saying :  **  Counsel  for  defend- 
241 ;  Mansfield,  kc  R.  R.  Co.  v.  Brown,  ants  insist  that  corporations  organized  for 
26  Ohio  St.  223  ;  Parks  «.  EvansvUle,  kc  building  and  operating  railroads  are  pub- 
R.  R.  Co.,  23  Ind.  567  ;  Parker  v,  Thomas,  lie  in  their  character,  and  are  charged  with 
19  Ind.  213  ;  Rhey  v.  Ebensburgh,  &c.  duties  which  require  them  to  construct- 
Plank  Road  Co.,  27  Penn.  St.  261 ;  Cum-  and  operate  their  roads  so  aa  best  to  serve 
berland  Valley  R.  R.  Co.  v.  Baub,  9  Watts  the  interests  of  the  public.  In  the  appli- 
(Penn.),  453  ;  Caley  v.  Philadelphia,  &c  cation  of  the  principle  it  is  insisted  that- 
R.  R.  Co. ,  80  Penn.  St.  363  ;  Bucksport,  railroads  ought  to  be  located  in  view  of 
Ice.  R.  R.  Co.  V.  Brewer,  67  Me.  295  ;  the  public  interest,  and  that  their  location 
Merrill  v.  Keeves,  50  Iowa,  504 ;  Agri-  should  not  be  changed  to  promote  the 
cultural,  kc  K.  R.  Co.  v.  Winchester,  13  interest  of  the  corporations  or  their  offi- 
AUen  (Mass.),  29 ;  First  National  Bank  v,  cers.  If  we  admit  these  propositions  to  be 
Hnrford,  29  Iowa,  579  ;  Spartanburgh,  sound,  we  are  not  prepared  to  concede  that 
4c  R.  R.  Co.  V.  Graffenried,  12  Rich,  this  case  is  brought  within  the  rules  advo- 
(S.  C. )  275  ;  Taggart  v.  Western  Md.  cated  by  counsel.  It  is  not  made  to  ap- 
R  R.  Co.,  24  Md.  563 ;  Racine  Co.  Bank  pear  that  the  public  interest  did  not 
V.  Ayres,  12  Wis.  512 ;  Michigan  Midland  demand  the  construction  of  the  road  to 
k  Canada  R.  R.  Co.  v.  Bacon,  33  Mich.  Council  Bluffs,  and  that  its  first  location 
466 ;  Iowa,  kti,  R.  R.  Co.  v,  Bliobenes,  to  another  point  on  the  Missouri  River 
41  Iowa,  267  ;  Toledo.  &c.  R.  R.  Co.  «.  was  in  conflict  with  public  policy,  and  the 
Johnson,  49  Mich.  148  ;  Cajruga  I^ke  change  of  location  was  therefore  required 
R.  R.  Co.  9.  Kyle,  5  T.  &  C.  (N.  Y.)  659  ;  by  the  duty  and  obligation  of  the  corpora- 
Cedar  Rapids  Ac.  R.  R.  Co.  v.  Spofford,  tion  as  understood  by  counseL  Whatever 
41  Iowa,  292  ;  Berryman  v.  Cincinnati  may  have  been  the  motive  of  the  corpora- 
Southern  R.  R.  Co.,  14  B.  Mon.  (Ky.)  tion  in  making  the  change  of  location,  it 
755 ;  Moore  v.  Hanover  Junction  R.  R.  surely  appears  to  have  been  in  accord  with 
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ter  authorizing  absolute  subscriptions  for  the  construction  of  a  public 
highway,  subscriptions  conditional  on  the  adoption  of  a  particular 
locality  or  terminus  have  been  held  to  be  void,  as  being  opposed  to 

public  policy,  in  that  they  tend  to  induce  a  location  which  will 
subserve  private  interests  to  the  detriment  of  the  public,  and  operate 
as  a  fraud  upon  absolute   subscribei's ;  ^   and  this  rule  has   been 

the  public  interest.  We  may  judiciaUy  83  Mich.  458 ;  Cumberland  Vallej  R.  B. 
take  notice  of  the  location,  history,  and  Co.  v,  Baub,  9  Watts  (Penn.),  458 ;  Cedar 
population  of  the  city  of  Council  Bluffs,  Rapids  &c.  R.  R.  Co.  v.  Spofford,  41  Iowa, 
and  also  of  the  fact  that  the  terminus  of  292 ;  Berryman  9,  Cincinnati,  &c.  R.  B. 
the  road  at  the  Missouri  River,  first  pro-  Co.,  14  Bush  <Ky.),  775;  Michigan,  jcc 
posed,  was  at  a  point  of  very  inconsidera-  R.  R.  Co.  v.  Bacon,  33  Mich.  466 ;  Mc* 
ble  importance.  The  interest  of  the  Clure  v.  Missouri,  &c.  R.  R.  Co.,  9  Kan. 
public  would  be  better  served  by  the  road  378.  An  action  was  brought  upon  a  rail- 
terminating  at  the  largest  town  upon  the  way  subscription,  conditioned  to  be  paid 
Missouri  River  within  the  borders  of  the  in  instalments,  as  might  from  time  to  time 
&tate,  rather  than  at  a  point  where  no  town  be  called  for  by  the  directors,  provided 
or  city  was  built.  The  connection  which  the  same  should  be  expended  upon  a  c^* 
the  road  would  have  at  CouncU  Bluffs  with  tain  line  of  road  to  be  thereafter  located 
other  railroads  was  also  a  matter  of  public  by  the  company.  It  was  held  that  th« 
Qoucern,  and  should  have  influenced  the  petition,  showing  neither  the  road  con* 
choice  of  that  city  as  a  terminal  point.  It  structed  nor  an  offer  nor  readiness  to  ex- 
follows  that  the  construction  of  the  road  pend  the  money  subscribed,  according  to 
to  Council  Bluffs  was  nut  in  conflict  with  the  condition,  was  defective  ;  that  upon  • 
public  ix>licy.  But  counsel  contend  that  demurrer  by  the  plaintiff  to  an  answer  to 
the  payment'  of  money  by  the  parties  in-  such  petition,  such  defects  in  the  petition 
terested  to  secure  the  location  of  the  road  require  such  demurrer  to  be  overruled, 
aa  demanded  by  the  public  interest  is  in  Trott  v.  Sarchett,  10  Ohio  St  241.  If  a 
conflict  with  public  policy ;  in  other  words,  railway  company  is  authorized  to  build  Iti 
that  the  corporation  cannot  receive  money  road  in  three  sections,  and,  after  the  com- 
as a  gratuity  for  tlie  construction  of  its  pletion  of  the  first  section,  subscriptions 
milroad  to  Council  Bluffs.  But  this  conrt  are  obtained  for  the  second  and  third  to- 
has  sustained  statutes  authorizing  taxes  in  gether,  the  same  may  be  collected,  although 
aid  of  railroad  corporations  to  be  voted  by  it  does  not  appear  where  or  how  they  are 
the  iieople,  on  condition  that  their  roads  to  be  expended.  Agricultural  Branch 
wvre  built  through  the  town  or  township  R.  R.  Co.  v.  Winchester,  IS  Allen  (Mass.), 
where  the  vote  was  had.  Stewart  v.  Su*  29.  In  another  case  the  act  incorporating 
perviaors  of  Polk  County,  80  Iowa,  9.  a  company  required  it  to  commence  work 
Notes  and  nonttucts  conditioned  for  the  as  near  simultaneoualy  as  possible  in  sec- 
pNynient  of  money  uiK>n  the  completion  tions,  and  provided  that  tibe  subscribers 
of  railroads  to  \>ouiU  indicateil  have  been  might  designate  the  section  on  which  they 
hf*ld  to  bo  8UpiH>rt(Ml  by  sufficient  con-  desired  their  subscriptions  to  be  used.  On 
atdomtion.  D^^s  Moines  VaUoy  R  R.  Co.  an  action  upon  the  snbscription  of  a  stock- 
».  Omff,  27  id.  99  ;  First  National  Bank  holder,  it  was  held  that  it  was  no  defenca 
of  (VUr  Rapids  v,  Ilurfoni,  29  id.  579  ;  that  the  company  had  abandoned  woric  on 
Burlington,  ^<\  R.  R.  Co.  v.  Pahnor,  42  one  section,  and  had  determined  to  appro- 
id.  *22a.  Wi>  conclude  that  under  the  de-  priate  the  funds  of  the  company  on  an- 
cisiona  of  this  court,  the  c<^ntract  upon  other  section.  Vicksbuigi  Shrevi^ort»  4 
which  the  notw  in  suit  wi»rp  given  are  not  Texas  R.  R,  Ca  v.  McKean,  18  La.  An. 
in  conflict  with  public  policy.**     Ro.<«  v.  63& 

San  Antoni«\  &<\  R.  R.  Oo,»  31  Tex.  49;  »  Butternuts  «.  Oxford  Tunpika  Co., 

Carlislf  •,  Ttrr^  Haute  R.  R,  Co,  6  Ind,  1  Hill  (N.  Y.),  518;  Fort  Edward,  Ac 

31«  ;  Michi^^n,  4U.\  R«  R  Co.  •.  a>rbett»  Turnpike  Co.  «.  Bayne,  16  N.  Y.  683. 
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applied  in  the  case  of  railroads  ;^  but  this  doctrine  is  believed  to  be 
unsound,  and  is  not  followed  in  other  States,  and,  if  generalljr 
applied,  would  often  result  disastrously  to  this  species  of  enterprise. 
It  is  a  relic  of  the  old  and  untenable  doctrine  relative  to  tlie 
powers  of  corporations,  which  is  repudiated  by  the  progressive 
spirit  of  the  law,  and  the  utter  fallacy  of  which  has  been  demon* 
strated  by  experience.^  Even  though  no  condition  is  expressed 
in  the  subscription,  yet,  if  the  charter  or  the  subscription-paper 
itself  fixes  the  route,  any  materiai  change  therein  releases  the  sub- 
scriber from  his  obligation  to  i>ay.'  Where  there  is  a  condition  as 
to  the  route,  and  there  is  a  variation  therefrom  in  the  final  construc- 
tion of  the  road,  the  subscriber  may  show  that  as  to  him  the  varia- 
tion is  material.  Thus,  a  contract  of  subscription  to  stock  provided 
for  the  building  of  a  railroad,  according  to  the  survey  made  by  a 
certain  railroad  company.  The  original  route  ran  within  five  hun- 
dred feet  of  the  defendant's  mill;  but  after  the  subscription  was 
made,  the  route  was  changed  so  that  the  road  was  1200  feet  from  the 
mill.  He  contended  that  this  change  was  material ;  that  it  was  the 
location  of  the  original  survey  which  induced  his  subscription ;  and 
that  his  interests  were  seriously  compromised  by  the  alteration :  and 
the  court  rejected  the  evidence.  It  was  held  that  the  court  erred, 
and  that  he  should  have  been  permitted  to  show  that  the  alteration 
in  the  route  was  as  to  him  a  material  variation.^  If  the  route  is 
fixed  by  the  charter,  although  the  contract  of  subscription  is  silent 

*  Utica.  Ac.  R.  R  Co.  9.  Brinckerhoff,  completing  tlie  road  between  West  UnioH 
21  Wentl.  (N.  Y.),  139.  and  the  point  of  intersection  named,  while 

*  See  upholding  the  Talidity  of  such  it  failed  to  construct  its  road  to  West 
ooQtracts,  in  addition  to  the  cases  already  Union  from  the  other  direction,  and  that 
cited,  Troy,  &c.  R.  R.  Co.  v.  Newton,  1  the  road  must  have  been  completed  to 
Gray  (Mass.),  544;  BucVsport,  &c.  R  R.  West  Union  on  the  one  side  and  half  the 
Co.  V.  Brewer,  67  Me.  295 ;  Roberts  v.  grading  done  on  the  other.  B.  C.  R.  & 
Mobile,  &c.  R.  R.  Co.,  82  Miss.  878 ;  M.  R.  R.  Co.  v.  Whitney,  48  Iowa,  113. 
Belfast,  &C.  R  R.  Co.  v.  Moore,  60  Me.  As  to  the  construction  to  be  put  upon  con- 
561  ;  Taylor  v.  Fletcher,  15  Md.  80.  ditions,  see  Hanover  Junction,  &c,  R.  R 

s  Caley  v.  Philadelphia  k  Chester  Co.  Co.  v.  Haldeman,  82  Pa.  St.  86 ;  15  Am. 

R   R.   Co.,  80   Penn.  St  868.    By  the  R'y  liep.  442 ;  Emmitt  v.  Springfield,  &c. 

terms  of  a  contract  between  W.  and  a  R.  R.  Co.,  81  Ohio  St  28  ;  16  Am.  R'y 

railway  company,  he  became  bound  to  pay  Rep.  266  ;  Mansfield,  Coldwater,  k  Lake 

the  latter  fifteen  hnndred  dollars  if  within  Michigan  R.  R  Co.  «.  Brown,  26  Ohio  St 

a  specified  time  it  uhould  have  completed  228 ;  18  Am.   R*y  Rep.  841 ;  North  & 

its  road  to  West  Union  and  have  done  half  South  R.  R  Co.  v,  Winfrie,  51  Ga.  818  ; 

the  grading  between  that  place  and  the  Lamoille  Yalley  R.  R  Co.  v.  Marsh,  49 

point  of  intersection  with  the  M.  k  St.  P.  Vt.  37. 

Railway.     It  was  held  that  the  company         *  Moore  v.  Hanover  Junction  R  R.  Co., 

had  not  complied  with  the  contract  by  94  Penn.  St.  824. 
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in  that  respect,  any  material  variation  therefrom  invalidates  the  sub- 
scription ;  ^  and  a  subscription-paper  which  sets  out  the  termini  of 
a  railway,  and  the  route  over  which  it  will  be  constructed,  operates 
as  a  contract  that  the  termini  and  the  route  shall  be  as  stated ; 
and  if  the  company  materially  changes  them,  a  subscriber  will  be 
released.  Thus,  a  railway  company  took  subscriptions  for  its  road, 
with  specified  route  and  termini;  it  passed  a  resolution  changing 
them  in  material  points ;  and  it  was  held  that  this  was  evidence  of 
abandonment  of  the  route  in  the  subscription.^ 

But  there  need  not  be  a  literal  compliance  ivith  the  provisions  of 
the  statute ;  it  will  be  sufficient  if  the  statute  is  substantially  an- 
swered in  that  respect^  And  this  is  the  case  even  where,  after  the 
subscription  is  entered  into,  a  relocation  of  the  road  is  made.  Thus, 
a  railway  company,  having  filed  a  location  in  which  the  line  was  di- 
vided into  three  divisions,  and  in  which  a  portion,  extending  to  a 
point  in  the  town  of  P.,  was  designated  as  the  first  division,  was 
subsequently  empowered  by  statute  to  build  its  road  in  sections,  and 
the  road  was  so  built ;  afterwards  a  new  location  was  filed,  in  which 
the  line  was  not  divided  into  sections,  and  no  point  in  the  town  of 
P.  was  indicated  as  the  end  of  the  first  section.  In  an  action  by 
the  company  to  recover  assessments  against  one  who,  before  the  re- 
location, had  subscribed  for  stock  in  the  first  section,  it  was  held 
that  the  failure  to  fix  the  end  of  the  first  section  in  the  relocation 
did  not  release  the  stockholder.^ 

A  change  of  terminus,  which  it  is  within  the  power  of  the  cor- 
poration to  make,  where  the  contract  of  subscription  does  not 
expressly  contain  anything  which  makes  the  validity  of  the  sub- 
scription dependent  upon  the  construction  of  the  road  to  a  particu- 
lar point,  will  not  invalidate  the  subscription,*  or  a  note  even, 
given  as  a  gratuity  in  aid  of  the  enterprise,  although  the  change 
was  made  to  injure  a  subscriber  to  the  capital  stock  ;^  because  in 

1  This  is  upon  the  ground  that  the         *  Cayuga  Lake  R.  B.  Co.  v.  Kyle,  5 

charter  is  treated  as  forming  a  part  of  the  T.  &  C.  (N.  Y.)  569. 
contract,  and  the  parties  are  presumed  to         *  Boston,  Barre,  &  Gardner  R.  B.  Co. 

contract  with  reference  to  its  provisions,  v.  WeUington,  113  Mass.  79. 
Burrows  v.  Smith,  10  N.  Y.  650;  Buck-         »  Jewett  v.  VaUey  R.  R,  Co.,  84  Ohio 

field,  &c.  R.  R.  Co.  v.  Irish,  39  Me.  44;  St.  601. 

Danbury.   &c.    R.  R.   Co.   v.  Wilson,  22         •  Greenville,  &c.  R.  R.  Co.  v.  Johnson, 

r^nn.   435;  Oldtown,  &c.  R.  R.  Co.  v,  8  Baxter  (Tenn.),   832;  Whitehall,  Ac 

Veazie,  39  Me.  579.  R.  R.  Co.  v,  Myers,  16  Abb.  Pr.  (N.  Y.) 

3  Caley  v.  Philadelphia  &  Chester  Co.  N.  s.  34. 
R.  R.  Co.,  80  Pa.  St.  868. 
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such  caises  the  sabscription  is  absolute,  and  the  officers  are  to  be 
allowed  to  follow  their  own  judgment  in  carrying  out  the  enterprise,  so 
long  as  they  keep  within  the  purview  of  the  powers  conferred  upon 
the  corporation.  But  if  the  charter  or  articles  of  association,  or  the 
subscription-paper  itself,  expressly  contemplates  the  construction  of 
a  railroad  by  the  corporation  from  a  certain  point  to  another,  both 
of  which  are  designated,  it  has  been  held  that  the  building  of  a 
road  for  part  of  the  way  and  leasing  another  road  for  the  balance,  is 
not  a  compliance  with  the  condition.  Thus,  a  subscription  bound 
the  maker  to  pay  three  hundred  dollars  upon  the  completion  of  a 
certain  railroad.  The  articles  of  incorporation  described  the  initial 
point  of  the  road  as  G.  The  road  was  built  within  three  and  a  half 
miles  of  G.,  and  there  connected  with  another  railroad,  over  which 
its  trains  were  run  to  G.,  and  it  was  held  that  this  was  not  a  com- 
pliance with  the  condition;^  and  a  similar  doctrine  was  held  in  a 
later  case  in  that  State,^  where  the  company  leased  a  part  of  its 
line  of  another  company.  But  in  Illinois  it  has  been  held  that 
v^here  the  condition  was  that  the  road  should  be  completed  and  in 
oi>eration  between  two  towns  named,  within  five  years ;  and  within 
three  years  it  was  completed  to  within  a  mile,  as  to  one  of  the 
towns ;  and  from  that  time,  by  connecting  with  the  track  of  another 
road  over  that  mile,  ran  its  trains  and  supplied  all  the  demands  of 
the  travelling  public  between  the  two  towns, — there  was  a  substan- 
tial compliance,  and  the  subscription  was  collectible.' 

But  where  the  condition  was  that  the  road  should  be  completed 
and  in  operation  to  M.  by  a  certain  time,  and  it  appeared  that  there 
wa3  a  large  township  by  that  name,  and  a  village  of  the  same  name 
which  had  a  well-known  existence,  though  not  incorporated,  it  was 
held  that  the  court  might  determine  whether  the  township  or  the 
village  was  intended ;  and  that  a  ruling  that  the  village  was  meant 
was  correct  * 

A  condition  that  a  depot  should  be  located  within  three-fourths 
of  a  mile  of  the  corporate  limits  of  the  town  of  C,  was  held  to  be 
complied  with  by  locating  a  depot  within  that  distance  measur- 
ing by  a  straight  line,  thougli  the  side  tracks  and  switches  were 
not* 

A  subscription  payable  on  condition  "  that  a  depot  be  established 

1  Cooper  V.  McEee,  58  Iowa,  289.  *  Ogden  «.  Kirby,  79  111.  665. 

•  Lawrence  v.  Smith,  67  Iowa,  701.  •  Courtrigfat  v,  Strickler,   37  Iowa, 

•  People  V.  Holden,  82  III  93.  882. 
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within  eighty  rods  of  the  present  town  of  W./'  waa  held  to  be  gov- 
erned by  the  recorded  plat  of  the  town  at  the  date  of  the  note,  and 
not  by  a  subsequent  extension  of  the  town  limits.^ 

But  where  such  a  condition  provided  for  a  payment  to  be  made 
when  the  road  should  intersect  with  another  at  W.,  and  should 
be  "permanently  located  to  and  within  the  limits  of  the  town  of  W., 
with  a  station  at  the  same,"  it  was  held  that  a  construction  of  the 
ix>ad  through  the  town,  and  of  the  depot  just  outside  of  its  limits,  was 
not  a  compliance  with  the  terms  of  the  contract^  But  an  action  will 
not  be  defeated,  upon  a  subscription  with  a  condition  that  the  sub- 
sciiber  will  pay  "  as  soon  as  the  cars  shall  run  to  B.  upon  a  com- 
pleted railroad  from  B.,"  by  the  circumstance  that  the  company  does 
not  own  the  rolling  stock  by  which  the  road  is  operated ;'  nor,  if  the 
charter  expressly  provides  that  it  may  make  leased  roads  a  part  of 
its  line ;  because  in  that  case,  the  charter  being  deemed  to  be  a  part 
of  the  contract,  the  leasing  of  such  links  in  its  route  would  doubts 
less  be  treated  as  a  building  of  the  road  contemplated,  within  the 
meaning  of  the  contract. 

Sec.  32.  Ck>ndltion  as  to  Time.  —  So  also,  conditions  relating  to 
the  time  within  which  the  road  or  a  part  thereof  shall  be  constructed 
or  put  under  contract  are  not  only  valid,  but  must  be  substantiallj 
complied  with  to  render  the  subscription  operative*  But  in  order 
to  have  the  effect  of  a  condition  precedent,  such  intention  must 
clearly  appear  from  the  language  used.  Thus,  where  by  the  terms 
of  a  promissory  note  the  maker  undertook  to  pay  a  certain  sum  to  a 
railway  company  two  years  after  its  trains  should  be  running  to  a 
point  specified,  in  consideration  of  the  construction  of  the  line  and 
the  opening  of  a  certain  street  within  sixty  days,  held,  that  the  fail- 
ure to  constnict  the  road  and  open  the  street  within  sixty  days  did 
not  relieve  the  payer  from  the  obligation  of  payment*  So  where 
in  a  written  instrument  the  obligor  became  bound  to  pay  a  certain 
sum  of  money  to  a  railway  company  when  the  line  should  be  com- 
pleted and  the  cars  running  between  designated  points,  the  words, 
"the  road  to  be  finished  by  September  1,  1872,"  were  held  not  to 
imply  a  condition  precedent.     The  obligor  was  not  released  ftom 


1  Dftvenpoit,  &c.  B.  K.  Co.  «.  Rogers,         ^  Burlington,  Ac  R.  R.  Co.  v.  Boestler, 

89  Iowa,  298.  15  Iowa,  555  ;  Connecticat  k  Passompde 

«  Dnvenpt^rt,  Ac.  R.  R.  Ca  ».  O'Connor,  River  R.  R.  C^.  v.  Baxter,  82  Vt.  SOS. 
40  Iowa,  477.  *  Traer  «.  Stoait,  46  Iowa,  15. 

*  Courtiiglit  V.  Deeds,  87  Iowa,  508. 
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payment  by  tbe  fact  that  the  load  was  not  completed  at  the  time 
fixed  in  the  instrument.^ 

In  an  Illinois  case,^  in  an  action  upon  a  note  given  to  a  railroad 
company,  to  be  paid  *'  when  the  track  of  said  railroad  shall  be  laid 
through  White  County,  and  cars  shall  run  thereon/'  the  defendant 
pleaded  that  the  sole  consideration  was  that  such  road  should  be 
built  within  three  years  from  the  date  of  the  note,  and  averred  that 
such  road  was  not  built  within  three  years,  eta  It  was  held  that 
the  circuit  court  erred  in  overruling  a  demurrer  to  the  defendant's 
plea.  The  plea  was  bad  on  general  demurrer.  Nothing  will  be  im* 
ported  iuto  these  conditions  beyond  what  they  express  upon  their 
face.  The  parties  having  undertaken  to  put  in  writing  the  terms 
upon  which  they  have  contracted,  they  are  bound  by  the  writing  and 
no  presumptions  will  be  raised  in  their  favor,  beyond  those  which  the 
writing  clearly  sustains.  If  the  condition  is  to  pay  if  the  road  is 
completed  by  a  certain  time,  substantial  compliance  therewith  must 
be  shown,®  and  a  mere  colorable  compliance  with  the  condition  will 
not  suffice.  Thus,  where  a  subscription  was  made  upon  the  con* 
dition  that  the  road  should  be  built,  equipped,  and  trains  running  to 
a  given  point  by  a  certain  day,  it  was  held  that  the  fact  that  the 
company  ran  an  engine,  tender,  and  one  passenger  car,  and  one  or 
two  fiat  cars  over  the  road  two  days  before  the  time  limited,  but 
places  on  the  road  were  only  half  tied,  and  regular  trains  were  not 
run  over  the  road  until  several  months  after,  did  not  show  a  com- 
pliance with  the  condition  which  bound  the  subscriber  to  pay  his 
subscription.* 

A  Da^ifl  9.  Cobban,  89  Iowa,  802 ;  20  of  the  train,  and  that  the  track  was  oon- 

Am.  By.  Rep.  S8.  atnicted  ''upon,  or  as  near  as  practicable 

*  Cairo,  &e.  R.  R.   Co.  «.  Delap^   7  upon,  the  east  line  of  the  lands  owned  by 

Brad.  (111.)  60.  said  defendant,  and  at  all  points  within 

>  C.  D.  &  M.  R.  R.  Go.  V.  Schewe,  45  fifty  feet  of  said  east  line,"  alleging  no 

Iowa,  79 ;  CharMers  R.  R.  Co.  «  Hodgens,  reason  for  not  building  the  track  on  the 

85  Penn.  St.  501 ;  Stowell  «.  Stowell,  9  east  line,  and  no  waiver  of  that  condition. 

Am.  k  Eng.  R.  R.  Cas.  (Mich.)  598.  It  was  held  that  the  complaint  was  bad  in 

^  Paris,  &c.  R.  R.  Co.  v.  Henderson,  not  showing  performance  of  the  condition 
89  IlL  86.  In  an  action  upon  a  contract  precedent.  Crane  v,  Indiana  North  ib 
which  stipulated  that  the  oUigor  would  South  Ry.  Co.,  69  Ind.  165.  Where  a 
pay  a  certain  sum  to  a  railway  company,  subscription  in  aid  of  a  railway  is  subject 
on  condition  that  tbe  company  would  build,  to  a  condition  that  the  railroad  shall  be 
equip,  and  run  a  train  of  cars  over  a  rail-  completed  and  in  operation  between  two 
road  between  given  points,  by  a  certain  certain  points  by  a  day  named,  if  a  sub- 
time,  running  on  the  east  line  of  the  stantial  performance  of  those  conditions  is 
obligor's  land,  tbe  complaint  alleged  the  shown,  proof  that  a  depot  was  not  built, 
building  of  the  road  between  the  points  and  a  station  agent  appointed  for  such 
within  the  time  named,  and  the  numing  pUce  by  the  day  named,  will  not  neces- 
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Sec.  33.  Constraotlon  of  Ck>iiditioiifl.  —  Conditions  annexed  to  a 
subscription  will  be  construed  according  to  the  intention  of  the 
parties,  —  to  be  gathered  from  the  subscription  as  applied  to  the 
subject  matter  to  which  it  relates.  Thus,  in  a  Vermont  case^ 
a  subscription  provided  that  the  money  subscribed  should  be  ex- 
I  pended  in  the  construction  of  the  road  from  St.  Johnsbury,  Vt,  to 
Derby  Line,  and  also  that  it  should  not  be  binding  until  the  whole 
road  &om  St.  Johnsbury  to  Derby  Line  should  be  put  under  con- 
tract for  gittding.  It  was  held  that  this  was  not  a  mere  description 
of  the  road,  requiring  the  whole  to  be  put  under  contract  before  the 
subscription  was  payable,  but  that  it  created  an  express  condition  to 
the  validity  of  the  subscription,  that  the  road  should  be  put  under 
contract  as  far  north  as  Derby  line ;  and  that  the  term  "  Derby 
Line,"  in  the  absence  of  any  evidence  as  to  its  meaning,  except  the 
subscription  itself  and  the  fact  that  the  charter  fixed  the  northern 
terminus  in  the  north  line  of  Derby,  must  be  construed  to  mean 
the  north  line  of  Derby.  But  the  defendant  having  shown  that  the 
words  ''  Derby  Line,**  in  common  usage,  meant  a  village  of  that  name 
in  Derby,  it  was  held  that  it  became  a  question  of  fact  for  the  jury 

Miily  defeat  a  recorery  on  the  sabecrip-  thereon,  I  promise  to  pay  to  the  order  of 
tion.     Ogden  v,  Kirby,  79  111.  555.     And  said  railroad  company,  at  the  bank  of  D., 
the  same  principle  was  applied  where  the  the  sum  of  one  hundred  dollars,  without 
railroad  was  not  completed  until  two  and  any  relief  whatever  from  valuation  or  ap> 
a  half  months  after  the  time  specified,  praisement    laws.     The  consideration  of 
Des  Moines  Valley  R.  R.  Go.  v.  Graff,  27  this  note  is,  the  construction  of  said  road 
Iowa,   99.     A  voluntary  subscription  in  as  aforesaid,  within  one-half  mile  of  the 
aid  of  a  proposed  railroad,  when  accepted  town  of  D.,  and  the  promise  and  agree- 
and  the  road  completed  in  accordance  with  ment  of  said  company  that  by  means  of 
the  conditions  of  the  promise,  becomes  a  said  road  and  its  connections,  the  com- 
yalid  and  binding  contract.     And  if  such  pany  will  run  trains  through  from  I.  L., 
a  promise  is  made  to  an  existing  company,  within  two  years  from  the  first  day  of  Jan- 
its  successors,  or  assigns,  the  completion  nary,  1869,"  —  dated  November  26, 186Sp 
of  the  road  by  its  successor,  to  whom  it  and    signed     by    the    defendant,  —  and 
has  assigned  all  its  franchises  and  prop-  averred  performance  within  the  time  and 
erty,   including    such    subscription,   will  in  the  manner  mentioned, 
enable  the  latter  to  enforce  the  promise  in         It  was  held  that  the  contract,  being 
its  own  name ;  the  building  and  opening  capable  of  performance  within  one  year, 
of  the  road  is  the  essence  of  the  agreement,  was  not  within  the  statute  of  f|auds  and 
Michigan,   Ac.  R.  R.  Co.   «.   Bacon,   83  that  if  the  contract  had  originally  been 
Mich.  466 ;  Scotland  County  v.  Tliomas,  within  the  statute,  and  therefore  not  bind- 
94  U.  S.  682.     In  Strangham  v,  Indianap-  ing  on  the  plaintiff,  yet  after  performanee 
©lis,  &c.,  R.  R.  Co.,  88  Ind.  186,  in  an  by  the  company,  the  maker  could  not  de- 
action  upon  a  subscription-paper,  the  com-  fend  on  the  ground  that  he  alone  had 
plaint  set  out  the  contract,  which  was  as  signed  the  instrument, 
follows  :  '*  Ten  days  after  the  completion         i  Conn,  k  Pass.  River  R.  R.   Ca   r. 
of  the  I.  and  St.   L.  railroad  from  I.  H.  Baxter,  82  Vt.  806 ;  People  v,  Holden, 
oonnty,  and  the  running  of  a  train  of  cars  82  111.  93. 
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to  determine  which  point  was  meant  by  the  term.  And  for  this 
purpose  parol  evidence  was  admitted  to  show  that  the  route  adopted, 
terminating  in  the  north  line  of  Derby,  and  not  at  Derby  Line  vil- 
lage, was  more  feasible,  and  better  for  the  company  and  for  the  pub- 
lic, than  any  route  leading  to  that  village.  And  it  was  held  that  if 
the  plaintiff's  agent  who  obtained  the  subscription  represented  that 
the  route  intended  by  the  written  condition  was  the  one  terminating 
at  Derby  line  village,  and  the  defendant  subscribed  in  reliance  upon 
such  representation,  the  plaintiff  was  bound  thereby,  whether  such 
representation  was  made  fraudulently  or  not 

The  terms  of  subscription  to  aid  in  the  construction  of  a  railway 
contained  a  stipulation  that  the  money  should  be  paid  "  in  instal- 
ments of  five  per  cent  so  long  as  the  work  should  be  in  actual 
progress,"  and  that  if  the  railway  company  named  should  fail  to  con- 
struct the  road,  then  the  amount  subscribed  should  be  paid  on  the 
same  terms  and  conditions  to  any  other  company  which  would  grade 
and  tie  a  road  between  the  points  designated.  It  was  held  that  the 
grading  and  tieing  were  not  conditions  precedent  to  the  payment  of 
the  subscription.^  A  subscription  to  be  paid  when  the  road  "is 
completed,"  is  held  to  be  payable  when  the  road  is  put  in  a  condi- 
tion for  regular  business,^  and  the  question  as  to  whether  it  has 
been  so  completed  is  one  of  fact  for  the  jury  • 

A  subscription  was  made  under  a  condition  that  if  the  plaintiff's 
railroad  should  be  permanently  located  and  constructed  through 
Lexington,  "  we  wiU  pay  the  sums  set  opposite  our  names,  in  equal 
instalments,  at  six,  twelve,  and  eighteen  months  from  the  1st  of  July, 
1873,  unto  Thomas  Mitchell  as  trustee  ...  to  be  used  and  applied 
by  him  only  towards  paying  the  damages,  costs,  &c.  in  acquiring  the 
right  of  way,  &c."  It  was  held  that  the.  completion  of  the  road  was 
not  a  condition  precedent  to  the  pacyment  of  the  money  subscribed.^ 

A  railway  company  being  about  to  construct  its  line  through  a 
town,  the  citizens,  among  whom  was  one  A.,  agreed  to  subscribe  to 
the  company  $150,000,  of  which  A.  agreed  to  pay  $500,  and  also  to 

*  Iowa  Northern  Central  Bailway  Co.         *  Tower  v.  Detroit,  Tensing,  &  Lake 

V.  Bliobenes,  41  la.  267.    Yolantary  sub-  Michigan  R.  R.  Co.,  84  Mich.  828. 
scriptions  in  aid  of  a  proposed  railway,         '  Toledo,   Ac.  R.  R.  Co.  v.  Johnson, 

when  accepted,  and  the  road  is  constmcted  49  Mich.  148. 

in  accordance  with  the  conditions  of  the         *  Berryman  v.  Cincinnati,  kc,  R.  R. 

promise,  become  yalid  and  binding  con-  Co.,  14  Bosh  (Ky.),  765. 
tracts.    Michiiran,    Midland,    k   Canada 
R.  B.  Co.  V.  Bacon,  83  Mich.  460. 
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furnish  suitable  depot  grounds.  The  company  undertook  to  com- 
plete its  road  in  one  year.  Subsequently  the  citizens  provided  depot 
grounds  which  proved  unsuitable,  and  it  was  thereupon  agreed  that 
they  should  buy  other  grounds,  and  that  the  amount  paid  therefor 
by  each  citizen  should  be  credited  on  his  subscription.  A.  paid  his 
whole  8500  to  buy  depot  grounds,  the  title  to  which  afterwanls 
became  vested  in  the  company.  Subsequently,  the  company  having 
failed  to  complete  its  road  within  the  time  stipulated,  A.  brought 
suit  against  it  to  recover  his  $500.  It  was  held  that  there  was  no 
new  contract  substituted  for  the  old  one,  and  that  the  company  was 
not  released  from  its  obligation  to  complete  the  road  in  the  time 
specified,  and,  therefore,  that  the  plaintiff  was  entitled  to  recover.* 

In  an  Iowa  case,^  a  contract  of  subscription  bound  the  defendant 
to  pay  a  certain  sum  to  a  railroad  company  upon  the  construction  of 
its  road  to  a  depot,  to  be  located  within  three-fourths  of  a  mile  of 
the  corporate  limits  of  the  town  of  C,  for  which  defendant  was  to 
receive  certificates  of  stock.  By  a  subsequent  contract  he  surren- 
dered his  certificates  of  stock  on  condition  that  the  company  should 
construct  its  road  by  D.  to  said  town  of  C.  It  was  held  that  under 
proper  construction  of  these  contracts,  defendant  was  liable  on  com- 
pletion of  the  road  to  a  depot  located  within  the  distance  of  the  cor- 
porate limits  stipulated  in  the  original  contract  In  determining  the 
distance  mentioned,  the  measurement  should  be  by  a  straight  line 
from  the  corporate  limits  to  the  depot;  and  if  the  depot  is  in 
the  prescribed  limit,  it  is  sufficient,  though  all  the  side-tracks  and 
switches  are  not  And  it  was  held  that  under  such  a  subscription, 
the  jury  were  properly  instructed  that  the  point  from  which  measure- 
ment is  to  be  made,  in  order  to  determine  whether  the  depot  is  built 
within  the  distance  prescribed,  must  be  the  corporate  limits  of  the 
town,  without  regard  to  buildings  or  improvements. 

In  a  Texas  case,^  a  railway  company  obligated  itself  to  locate  its 
depot  at  the  nearest  practicable  point  within  one  mile  of  the  court- 
house, and  it  was  held  that  the  word  ''practicable**  as  used  by  the 
parties,  was  not  synonymous  with  "possible,"  and  that  the  com- 
pany was  only  bound  to  locate  its  depot  at  the  nearest  point 
within  one  mile  of  the  court-house  at  which  it  could  be  located 
with  reasonable  and  proper  cost,  with  reference  to  all  the  circum- 

1  Texas  &  Pacific  B.  R.  Co.  v.  Fitch,  •  Courtright  v.  Strickler,  87  Iow%  S88. 
12  Am.  &  Eng.  R.  R.  Cas.  (Tex.)  812.  *  Woottrs  v,  Intemattonal,  kc,  B.  B. 

Co.,  64  Tex.  294. 
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stances,  and  in  view  of  the  objects  and  purposes  inducing  the  con- 
tract But  where  the  road  or  depot  is  to  be  located  within  a  certain 
distance  of  a  given  pointy  the  distance  is  not  to  be  measured  by  the 
travelled  way,  but  in  a  straight  line  from  the  point  designated.^ 

A  stipulation  to  locate  a  road  and  station  "within  the  limits'*  of  a 
town  is  not  met  by  the  location  of  a  station  just  outside  the  limits 
of  the  town.^  A  subscription  containing  a  condition  that  the  road 
shall  be  located  through  a  certain  town,  becomes  absolute  upon  the 
location  of  the  road  through  such  place,  and  payment  then  becomes 
dae,  although  the  road  has  not  been  constructed.' 

Where  a  subscription  was  made  for  stock  in  a  railway  company, 
payable  at  such  times  and  in  such  instalments  as  the  directors 
may  prescribe,  provided  the  road  is  "  permanently  located  '*  on  a 
given  route,  and  that  a  "freight-house  and  depot  be  built''  at  a 
point  named,  it  was  held,  (1.)  that  on  the  permanent  location  of 
the  road,  in  accordance  with  the  terms  proposed,  the  subscription 
became  absolute ;  (2.)  that  the  provision  in  relation  to  the  erection 
of  the  buildings  was  a  stipulation  merely,  and  its  performance  was 
not  a  condition  precedent  to  the  right  to  collect  the  amount  of  the 
subscription ;  (3.)  that  the  giving,  by  a  subscriber,  of  his  note  for  the 
balance  of  his  subscription,  and  t-aking,  therefor,  from  the  company, 
a  receipt  stipulating  that,  when  paid,  the  amount  of  the  note  should 
be  applied  on  his  stock,  was  prima  facie  a  waiver  of  conditions 
precedent^  Where  a  subscription  was  made  to  the  capital  stock  of 
a  railroad  company,  upon  condition  that  the  final  location  of  the 
road  should  be  upon  a  certain  route,  the  permanent  location  of  the 
road  contemplated  by  the  contract  was  held  to  be  the  adoption  by 
the  directors  of  the  route  mentioned.^ 

So  where  railroad  stock  was  subscribed  for,  with  a  proviso  that 
the  "  road  shall  be  built "  in  a  specified  locality,  the  permanent  lo- 
cation of  the  road  in  the  place  designated  was  held  to  be  a  sufiicient 

1  Cedar  Falls,  Ac.  R.  R.  Co.  9.  Rich,  Woonsocket,  Ac.  R.  R«  Co.  v,  Shennan, 

88  Iowa,  113.  8  R.    I.    564;  North   Mo.    R.  R.   Co.   v. 

*  Davenport,  kc  R.  R.  Co.  v.  CCon-  Winkler,  29  Mo.  218  ;  Warner  v.  Callen- 
nor,  40  Iowa,  477.  dar,  16  Ohio  St.  190. 

•  Mansfield,  Ac  R.  R.  Co.  v.  Stout,  26  *  Chamberlain  v.  Painesyille  k  Hudson 
Ohio  St.  241;  Parker  V.  Tliomas,  28  Ind.  R.  R  Co.,  15  Ohio  St.  225;  Ashtabula, 
277 ;  McMillan  v.  Maysville,  Ac.  R.  R.  &c.  R.  R  Co.  v.  Smith,  15  Ohio  St  828. 
Co.  16  a  Mon.  (Ky.)  218  ;  O'Neal  v.  A  condition  as  to  the  location  of  a  depot 
King;  8  Jones  (N.  C),  L.  617;  Miller  «.  does  not  invalidate  a  snbflcription.  Baciue 
Rttsbnrgh,  kc   R  B.  Co.,  40  Penn.  St.  County  Bank  v.  Ayrps,  12  Wis.  512. 

237 ;  Branbam  «.  Record,  42  Ind.  181 ;         *  Smith  v.  Allison,  28  Ind.  866. 
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compliance  with  the  condition  to  make  the  subscriber  liable  for  calls 
on  bis  subscription.^ 

Where  a  subscription  ia  made  upon  condition  that  the  railway 
shall  "  pass  "  through  a  certain  county,  the  construction  of  the  road 
through  such  county  is  not  a  condition  precedent  to  the  collection 
of  the  subscription ;  it  is  sufficient  if  the  road  is  thus  permanently 
located.^ 

In  a  Pennsylvania  case,^  the  plaintiff  subscribed  for  twenty  shares 
in  the  P.  and  C.  R.  K.  Co.  on  the  express  condition  that  the  com- 
pany should  "  locate  arid  construct  its  road  "  along  a  certain  route. 
He  paid  one  instalment  and  a  part  of  a  second,  but  delayed  the  pay- 
ment of  the  balance,  until  the  company  suspended  operations.  The 
road  had  been  located  as  required,  but  had  not  yet  been  constructed. 
It  was  held  that  the  construction  was  not  a  condition  precedent ; 
that,  the  company  having  located  its  road  as  agreed  upon,  the  de- 
fendant could  not  complain  that  it  had  not  been  constructed,  when 
he  himself  had  refused  performance  of  his  contract  The  undertak- 
ing was  that  the  subscription  should  be  paid  in  accordance  with  the 
calls,  and  upon  the  part  of  the  company  that  the  location  should  be 
made  as  stipulated,  and  that  the  construction  should  pix)ceed  as  fast 
as  possible.  The  suspension  of  work,  long  after  defendant's  stock 
became  due,  was  held  to  be  no  defence  to  the  action. 

In  a  Kentucky  case,^  the  appellant  with  others,  agreed  to  pay  to 
the  Maysville  and  Lexington  R  R  Co.,  on  each  share  of  stock  sub- 
scribed by  them,  upon  condition  that  said  railway  should  be  so  lo- 
cated and  constnicted  as  to  make  the  town  of  Carlisle  a  point,  ^  at 
such  times  and  places  as  may  be  required  by  the  board  of  directors." 
It  was  held  that  the  subscribers  were  bound  to  pay  their  subscrip- 
tions upon  the  location  of  it  so  as  to  make  Carlisle  a  point,  and  that 
its  construction  by  the  company  was  not  a  condition  precedent; 
and  that  tlie  failure  of  the  company  to  complete  the  Maysville  and 
Lexington  railroad  did  not  have  the  effect  to  release  the  subscribers 
for  stock  from  the  payment  of  their  subscriptions  as  they  may  be 
necessary  to  pay  debts  incurred. 


1  Warner  v.   Callender,   20  Ohio  St  Chamberlain    v.    Painesyille   h    Hadaon 

190  ;    Swartwont  v.    Michigan  Air  Line  B.  R.  Co.,  ib.  225. 
R.  R.  Co.,  24  Mich.  889.  >  Miller  v.  PittobaiKh,  &c  R.  R.  Co., 

«  North  Missouri  R.  R.  Co.  r.  Wink-  40  Penn.  St.  287. 
lerp  29  Mo.  818  ;  Aahtahnla  k  New  Lis-         ^  McMillan  v.  Maysrilte  k  Lexington 

bon  R.  R.  Co.  v.  Smith,  15  Ohio  St  328  ;  R.  R.  Ca,  15  B.  Mon.  (Ky.)  218. 
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In  a  Shode  Island  case,^  a  subscription  was  made  with  the  con- 
dition that  it  should  be  payable  "  if  the  road  was  built  through  the 
village  of  P."  It  was  held  that  the  condition  was  complied  with 
when  the  road  was  in  good  faith  located  and  designed  to  be  built 
through  that  village,  and  a  portion  of  the  route  built,  although  none 
of  the  road  was  completed. 

It  is  not  a  good  defence  to  an  action  brought  upon  a  stock  sub- 
scription, to  aver  that  at  the  time  the  subscription  was  made,  the 
sohciting  agent  of  the  company  agreed  in  writing,  separate  from  the 
contract  of  subscription,  that  if  the  citizens  of  a  named  place  and 
vicinity  would  subscribe  a  given  sum  to  such  stock,  the  proposed 
road  should  be  located  within  a  given  distance  of  such  place ;  and 
that  such  subscription  should  be  expended  on  a  certain  part  of  said 
road ;  and  that  the  subscription  was  made  in  consideration  of  such 
agreement;  and  that  said  agreement  was  not  performed  by  the 
company.* 

In  a  Missouri  case^  certain  persons  entered  into  a  contract  in  the 
following  form :  "  We,  the  subscribers,  biud  and  obligate  ourselves 
to  subscribe  to  the  capital  stock  of  the  North  Missouri  K.  R  Co.  the 
sums  set  opposite  our  names,  one-half  the  amount  to  be  paid  in  six 
months,  and  one-half  in  twelve  months  from  this  date,  on  condition 
that  a  depot  is  located  on  the  land  of  D.,  which  adjoins  High  Hill. 
This  subscription  is  made  to  comply  with  the  terms  on  which  the 
directors  of  said  company  have  made  the  location  of  a  depot  on 
said  D.'s  land.*'  It  was  held  that  this  was  a  subscription  in  prc" 
sefUi,  and  not  a  mere  agreement  to  subscribe  in  the  future ;  and  that 
the  subscription  became  absolute  upon  the  location  of  the  depot  at 
the  designated  place.  And  generally,  where  it  can  be  done  without 
doing  violence  to  the  language  used,  these  conditions  will  be  con- 
strued favorably  to  the  furtherance  of  the  enterprise.  Indeed,  the 
same  rules  prevail  as  to  the  construction  of  this  class  of  contracts,  as 
to  others,  and  the  true  intent  and  meaning  of  the  parties  will  be 
reganled  ;  and  in  order  to  ascertain  the  meaning  of  the  parties,  the 
circumstances  attending  the  agreement  may  be  shown.* 

*  Woonsocket  Union  R.  B.  Co.  v,  to  run  within  twenty  rods  of  St.  Omer. 
Sheiman,  8  R.  I.  564.  Jewett  v.  Lawrencebnfgh,  &c.  R.  R.  Co., 

*  Brownlee  v.  Ohio,  Indiana  k  Illinois    10  Ind.  589. 

R.  R.  Co.,  18  Ind.  68,  where  the  condi-         «  North  Missonri  R.  R.  Co.  v.  Miller, 

tion  in  the  sulisQription  was  that  the  mod  81  Mo.  19. 

shonld  be  locatwl  within  twenty  rods  of         *  Detroit,   Ac.   R.  R.   Co.  v,  Stames, 

St  Omer.     It  was  held  that  the  meaning  88  Mich.  698. 
was,  that  the  road  ahould  be  constructed 
YOU  1.-6 
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Where  a  subscription  was  made  for  a  given  number  of  shares  of 
stock  in  a  railroad  company,  payable  at  such  times  and  in  such  in- 
stalments as  the  directors  might  prescribe,  provided  the  road  should 
be  "  permanently  located "  on  a  given  route,  and  that  a  "  freight- 
house  and  depot  be  built "  at  a  point  named,  it  was  held  that  the 
provision  in  i*elation  to  the  erection  of  the  buildings  was  a  stipula- 
tion merely,  and  its  performance  not  a  condition  precedent  to  the 
right  to  collect  the  amount  of  the  subscription.^ 

A  person  subscribed  for  shares  in  the  stock  of  a  railroad  company, 
on  the  express  condition  that  the  company  should  locate  and  con- 
struct their  railroad  along  a  specified  I'oute,  and  having  paid  one 
instalment  and  part  of  the  second,  delayed  the  payment  of  the  bal- 
ance, as  the  calls  were  made,  until  the  company,  before  the  road  was 
constructed  along  the  route  mentioned,  suspended  operations;  after 
which  payment  was  refused  on  the  ground  that  though  the  road  had 
been  located  by  the  company,  they  had  not  constructed  it,  according 
to  the  condition  in  the  subscription.  In  an  action  for  the  subscrip- 
tions, it  was  held,  that  the  promise  of  subscription  being  precedent 
to  that  of  construction  upon  the  part  of  the  company,  the  defendant 
could  not  insist  upon  performance  by  the  railroad  company  while 
he  refused  performance  on  his  part ;  and  that  the  road  having  been 
located  as  stipulated,  and  completed  so  far  as  the  means  of  the  com- 
pany would  allow,  it  was  a  compliance  with  the  condition,  and  that 
the  plaintiffs  were  entitled  to  recover.  The  condition  in  the  con- 
tract of  subscription  was  not  a*  condition  precedent,  and  did  not 
require  the  completion  of  the  road  before  payment  could  be  re- 
quired, but  only  that,  when  located  and  constructed  it  should  occupy 
the  route  designated  ;  the  undertaking  being,  on  the  part  of  the  sub- 
scriber, to  pay  as  calls  should  be  made  by  the  directors,  and  on  the 
part  of  the  company  to  locate  as  stipulated,  and  to  construct  as  fast 
as  their  means  would  allow/^ 

If  the  condition  relates  to  the  construction  of  the  road,  the  fact 
that  it  was  constructed  by  another  company  will  not  defeat  the 
subscription  ;^  as,  the  object  being  to  secure  the  construction  of  the 
road,  unless  expressly  so  stated  it  is  of  no  importance  to  the  sub- 


»  Chamberlain  v.  Painesville  &  Hiid-         «  MiUer  ».  Pittsbargh  &  ConnellBville 
«on  R.  R.  Co.,   15  Ohio  St.  225;  Ashta-    R.  R.  Co.,  40  Penn.  St.  .287. 
bnla  &  New  Lisbon  R,  R.  Co.  v.  Smith,         «  Michigan,  &c.  R.  R.   Co.  v.  Bacon, 
15  Ohio  St.  828.  88  Mich.  466 ;  Detroit,  &c.  R.  R.  Co.  9. 

Stamcfl,  ante. 
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scribeis  who  builds  it,  if  it  is  built  in  pursuance  of  the  plan  existing 
when  the  subscription  was  entered  into. 

Sec.  34  "Waiver  of  Conditioiis.  —  The  subscriber  may  waive  per- 
formauce  of  the  conditions  under  which  his  subscription  was  nmde,^ 
and  this  may  be  done  by  any  act  as  a  member  of  the  corporation 
under  his  subscription ;  because  until  his  subscription  becomes  op- 
erative by  a  performance  of  the  condition,  he  does  not  become  a 
member; 2  therefore,  when  he  acts  as  a  member,  it  is  full  evidence 
that  he  has  waived  the  condition  and  elected  to  treat  the  subscrip- 
tion as  absolute.  Thus,  acting  as  judge  of  an  election  held  by  the 
corporation,  has  been  held  to  amount  to  a  waiver  of  any  condition 
to  a  subscription  to  its  stock,  and  to  render  it  absolute ;  ^  and  such 
also  is  the  effect  of  any  acts  of  co-operation  by  the  subscribers  with 
the  corporation,  wliich  are  peculiar  to  members  thereof*  So  too, 
if  the  subscriber  pays  his  subscription^  before  the  condition  is  per- 
formed, or  gives  his  unconditional  notes  for  the  same,  he  pritna  facie 
waives  the  condition.^     But,  where  instalments  are  paid  by  a  sub- 

•  Lane  v.  Brainerd,  80  Conn.  567  ;  present  town  of  Wheatland,"  was  not  ful- 
Hanorer  Junction,  &c.  R.  R.  Co.  v.  Hal-  filled  by  the  building  of  a  depot  within 
deman,  82  Penn.  St.  36  ;  Livesey  v.  eighty  rods  of  the  limits  of  the  town  as 
Omaha  Hotel  Co.,  5  Neb.  50;  Montpelier,  extended  after  the  note  was  given.  The 
&c.  R.  R.  Co.  V,  Laugdon,  45  Vt.  137;  recorded  plat  of  the  town  at  the  date  of 
Wilmington,  &«*.  R.  R.  Co.  v.  Robeson,  the  execution  of  the  note  will  govern  in 
5  Ired.  (N.  C. )  391;  Reformed  Dutch  the  construction  of  the  contract.  Where 
Church  V,  Brown,  17  How.  Pr.  (N.  Y.)  a  note  for  railway  shares  was  given  upon 
287;  Parker  v.  Thomas,  19  Ind.  213;  the  condition  that  "a  depot  be  estab- 
Memphis  Branch  R.  R.  Co.  v,  Sullivan,  lished  within  eighty  rods  of  the  present 
57  Ga.  240.  town  of  Wheatland,"  and,  before  the  de- 

'  North  Mo.  R.  R.  Co.  v.  Winkler,  29  pot  was  established,  the  maker  made  cer- 

Mo.  318  ;  Chamberlain  v.  Painesville,  &c.  tain  voluntary  payments,  and  it  was  held 

R.  R.  Co.,  15  Ohio  St.  225.  that  he  could  not  recover  the  sums  paid  if 

•  Pittsburgh,  &c.  R.  R.  Co.  v.  Proud-  no  promise,  fraud,  or  mistake  were  shown. 
fit,  2  Pittsb.  (Penn.)  85.  Voting  on  his  Davenport  &  St.  Paul  R.  R.  Co.  v,  Rogers, 
stock,   Dayton,  &c.  R.  R.   Co.  v.  Hatch,  89  Iowa,  298. 

1  Dis.  (Ohio)  84.  •  Slipher    v.    Earhart,    88    111.    178  ; 

•  Hutchins  v.  Smith,  46  Barb.  (N.  Y.)  O'Donald  p.  Evansville,  &c.  R.  R.  Co., 
285 ;  Bedford  R.  R.  Co.  v.  Bowser,  48  14  Ind.  267;  Evansville,  &c.  R.  R.  Co.  v. 
Penn.  St  291;  Cabot,  &c.  Bridge  Co.  t».  Wampler,  19  id.  347;  Henderson,  &c. 
Cbapin,  6  Cush.  (Mass.)  50;  Dayton,  &c.  R.  R.  Co.  v.  Moss,  2  Duv.  (Ky.)  242  ; 
R.  R.  Co.  V.  Hatch,  1  Dis.  (Ohio)  84;  Parker  v.  Thomas,  19  Ind.  213 ;  Evans- 
N.  H.  Central  R.  R.  Co.  v.  Johnson,  80  ville,  &c.  R.  R.  Co.  v.  Dunn,  17  id.  603; 
N.  H.  407;  Clarke  r.  Thomas,  34  Ohio  St.  Baker  v.  Evansville,  Ac.  R.  R.  Co.,  14  id. 
46 ;  Atlantic  Cotton  Mill  v.  Abbott,  9  863 ;  McDaniel  v.  Evansville,  &c,  R.  R. 
Cnsh.  (Mass.)  423;  Reformed  Protestant  Co.,  14  id.  464;  Williams  v.  Evansville, 
Dutch  Church  «.  Brown,  anls,  &c  R.  R.  Co.,  14  id.  428.     The  giving  of 

•  An  express  condition  upon  which  a  a  note  some  time  after  the  sul^scrip- 
note  was  made  payable,  "  that  a  depot  be  tion  is  entered  into,  cannot  be  treatM 
esUbliahed    within    eighty    rods   of   the  aa  a  part  of  the  contract  of  subscription. 
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scriber  without  knowledge  of  the  fact  that  the  conditions  have  not 
been  performed,  or  under  a  false  or  fraudulent  assurance  by  officers 
of  the  company  that  they  have  been  performed,  when  in  fact  they 
have  not  been,*  or  when  such  notes  are  given  as  a  part  of  the  orig- 
inal contract,  and  in  pursuance  of  it,  no  waiver  can  be  predicated 
thereon. 

Sec.  35.  Defancea  to  Acttona  for  Subsoriptions :  Change  in  Charter. 
—  A  subscription  to  the  stock  of  a  corporation  is  a  contract  between 
the  subscriber  and  the  coi*poration,  and  is  open  to  the  same  defences 
as  would  be  admissible  in  the  case  of  ordinary  contracts.  There  are 
many  implied  conditions  incident  to  such  contracts,  beyond  the  pro- 
visions which  appear  upon  their  face.  Thus,  where  a  charter  has  been 
obtained  for  a  railroad,  or  articles  of  association  have  been  filed,  the 
subscription  for  stock  therein  is  a  contract  to  pay  for  stock  in  a  cor- 
poration for  the  construction  of  a  raili'oad  substantially  as  provided 
in  the  charter,  and  subject  to  the  powers  therein,  and  by  the  general 
law  conferred  upon  the  company.  Consequently,  if  after  the  sub- 
scription has  been  made,  the  company  procures  a  new  charter  mate- 
rially and  fundamentally  changing  the  original  plan,  or  procures 
amendments  thereto  which  have  that  effect,  the  subscriber  is,  in 
equity  at  least,  not  bound  to  pay  his  subscription  for  the  further- 
ance of  the  new  enterprise,  because  he  has  not  contracted  to  take 
stock  in  the  enterprise  contemplated  in  such  new  or  amended  char- 
ter.^ No  more  definite  rule  as  to  what  changes  in  the  plans  or 
charter  of  the  company  will  absolve  a  subscriber  from  liability 
thereon  can  be  given  than  that  any  such  changes  in  the  charter, 
and  character  of  the  enterprise,  as  materially  infringe  the  essential 
ttrvis  of  the  contract  entered  into,  or  as  engraft  upon  it  more  onerous 
terms  or  comiitions,  which  were  not  contemplated  under  the  charter 
as  existing  when  the  subscription  was  made,  will  have  that  effect. 
Thus,  in  a  Vermont  case,'  it  was  held  that  a  corporation  created  for 

But  if  given  at  the  time,  or  in  pursuance  B.  R.  Co.,  7  Ind.  869;  Marietta,  &c  R-  R. 

of  an  express  provision  tlierein  that  a  note  Co.  v.  Elliott,  10  Ohio  St,  57;  Memheim, 

ahouUi  be  given,  it  would  probably  not  be  kc  Plank  Road  Co.  v.  Arndt,  81  Penn.  St. 

tieateil  as  a  waiver.     Id.  817;  Witter  v.  Mississippi,  &c  R.  R.  Co., 

1  Riajjefieia.  &c.  R.  R.  Co.  9,  Brash,  20  Aik.  468 ;  Stevens  v.  Rutland,   &c. 

48  Conn.  S6 ;  Morris,  *c.  Co.  w.  Nathan,  R.  R.  Co.,    99   Xt  645  :    LivingBton  «. 

2  Hall  (X,  Y.),  289;  OWtown.  &c.  R.  R.  Lynch,  4  Johns.  Ch.  (N.  Y.)  578;  Winters 

Co.  r.  V«i.Me,  3J>  Me.  571;  Somerset,  9se,  v  Muscogee  R-  R,  Co.,  11  Ga.  488  ;  Ever- 

R,  R.  To.  r.  Cusbing.  45  id.  524 ;  Uvesey  hart  i».  West  Cheater  R.  R.  Co.,  28  Penn. 

».  OTn.iba  Hotel  Co.,  awV.  St.  889 ;  Champion  ».  Memphis,  Ac.  R.  R. 

«  Keiiosbi,   A  •.   R.  R.  Ca   ».  Marsh,  Co.,  85  Miss.  692. 
17  Wis.  IS;  Sparrow  t,  EvaiiaviU«t  IM.         *  Slervos   •.   Rutland   4b    Burlington 
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the  purpose  of  constructing  a  railroad  between  certain  termini  will 
be  enjoined,  at  tbe  instance  of  a  stockholder  who  has  not  assented 
thereto,  from  using  the  funds  of  the  corporation,  or  pledging  its 
credit,  for  the  purpose  of  extending  the  road  beyond  such  termini ; 
and  that  the  rule  is  not  changed  by  the  fact  that  the  extension  was 
authorized  by  the  legislature  and  approved  by  a  majority  of  the 
stockholders.  Tlie  doctrine  expressed  in  this  case  is  in  accordance 
with,^  and  mainly  predicated  upon,  an  early  New  York  case  ^  which 
has  been  criticised®  and  doubted*  in  later  New  York  cases;  but 
the  rule  stated  therein,  in  so  far  as  it  relates  to  the  effect  of  a  fun- 
damental alteration  in  the  contract  relations  of  the  parties,  seems  to 
be  well  sustained,  both  upon  principle  and  authority  ;  *  because 
neither  the  legislature  nor  a  majority  of  the  stockholders  can,  without 
his  assent  or  concurrence,  hiiid  a  subscriber  to  a  contract  other  than 
that  which  he  entered  into  at  the  time  of  subscribing  for  the  stock? 

R.  R.  Co.,  29  Yt.  545.     But  see  Ratland,  The  nile  may  be  said  to  be  that,  if  the 

&c.  R.  R.  Co.  17.  Thrall,  35  Vt.  536,  where  name  and  fundamental  purposes  of  a  cor- 

it  was  held  that,  if  the  proposed  change  poratiou  are  changed  under  such  circum- 

of  route  was  abandoned,  the  original  sub-  stances  that  it  can  be  said  to  operate  as  a 

Rcriptions  may  be  enforced.  fraud  upon  the  subscribers  to  the  original 

^  Hartford,  &c.   R.  R.  Co.  v.  Croswell,  stock,  they  are  thereby  released  from  their 

5  Hill  ( N.  Y.)>  383.  subscriptions.     Thus,  by  the  supplement 

'  McCullough  V.  Moss,  1  Den.  (N.  Y.)  to  an  act  incorporating  an  iron  and  rail- 

580.  road  company,  the  name  of  the  company 

*  Schenectady,     &c     R.    R.     Co.    v.  was  changed,  and  authority  was  given  to 
Thatcher,  11   N.  Y.  102.  purchase  and  cancel   the  original  stock; 

*  Buffalo,  &c.  R.  R.  Co.  v.  Dudley,  and  the  main  purpose  of  the  new  com- 
14  X.  Y.  336.  (Miny  was  to  be  that  of  a  general  transpor- 

*  Marietta,  &c.  R.  R.  Co.  v.  Elliott,  tation  company.  It  was  held  to  be  a  fair 
10  Ohio  St  57 ;  Eeuosha,  &c.  R  R.  Co.  question  for  the  jury,  whether  a  combi- 
V.  Marsh,  17  Wis.  13;  Sparrow  v.  Evans-  nation  to  change  the  fundamental  purpose 
ville,  &c.  R.  R.  Co.,  7  Ind.  369  ;  Union  of  the  original  act  by  the  supplement,  and 
Locks,  &c.  V.  Towne,  1  N.  H.  44  ;  Witter  divert  the  stock  of  an  original  subscriber 
V.  Mississippi,  &c.  R.  R.  Co.,  28  Ark.  462 ;  to  this  new  end,  was  not  a  fraud  upon 
Wmter  v.  Muscogee  R.  R.  Co.  11  Ga.  438;  him;  and  if  they  so  found,  that  an  action 
Supervisors  v,  Memphis,  &c.  R.  R.  Co.,  upon  the  original  subscription  could  not 
32  Misa.  378.  But  it  is  questionable  be  sustained.  Southern  Penn.  Iron  Co.  t?. 
whether  the  change  in  the  charter  in  Stevens,  87  Penn.  St.  190;  Burrows  v, 
Hartford  R.  R.  Co.  v.  Croswell,  anU,  Smith,  10  N.  Y.  550 ;  McCray  v.  Junction 
would  now  be  regarded  as  a  fundamentel  R.  Co.,  9  Ind.  359;  Booe  v.  Same,  10  id. 
alteration  of  the  contract     Seejwjrf.  93:  Union   Locks  &  Canals  v.  Towne,  1 

*  Everhart  v.  Philadelphia,  &c.  R.  R.  N.  H.  44  ;  Thompson  v.  Guion,  6  Jones 
Co.,  28  Penn.  St.  839;  Southern  Penn.  (N,  C),  113;  Marietta,  &c.  R.  R.  Co.  v. 
Iron  &  R.  R.  Qo.  v,  Stevens,  87  Penn.  Elliott,  10  Ohio  St.  57;  Woodhouse  17. 
St.  190;  Fry  v.  Lexington,  Ac.  R.  R.  Co.,  Commonwealth  Ins.  Co.,  54  Penn.  St.  807. 
2  Met  (Ky.)  814  ;  Troy,  Ac.  R.  R.  Co.  But  a  change  in  the  act  of  incorporation 
».  Kerr,  17  Barb.  (N.  Y.)  581 ;  Keau  v,  enlar^ng  the  powers  of  the  company,  but 
Johnson,  9  N.  J.  Eq.  401 ;  Illinois  Grand  not  authorizing  a  material  departure  from 
Trunk  R.  R.  Co.   v.   Cook,   29  111.  237.  the  original  design  for  which  it  was  insti- 
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Thus,  in  the  New  York  case  before  cited,^  the  defendant  subscribed 
to  ten  shares  of  stock  under  a  charter  for  the  pui*pose  of  establishing 
a  railroad  from  Hartford  to  New  Haven.  Subsequently,  the  cor- 
poration procured  an  amendment  to  its  charter,  authorizing  it  to 
procure  steamboats  not  exceeding  $200,000  in  value,  to  use  in  con- 
nection with  their  railway,  and  to  issue  additional  stock ;  and  the 
act  was  accepted  by  the  directors  and  a  majority  of  the  stockholders, 
but  the  defendant  never  assented  thereto ;  and  in  an  action  to  recover 
the  amount  of  his  subscription,  it  was  held  that  he  was  released 
from  liability  upon  his  subscription,  because  of  the  alteration  in  the 
plaintiffs  charter,  which  worked  a  radical  change  in  the  contract  into 
which  the  defendant  entered. 

In  an  early  Massachusetts  case,^  this  principle  was  acted  upon. 
In  that  case,  an  action  was  brought  upon  a  subscription  contract  for 
stock,  by  which  the  defendant  agreed  to  take  one  share,  and  pay  all 
assessments  upon  it.  The  ground  of  defence  was,  that  the  location 
of  the  turnpike  had  been  changed  by  an  act  of  the  legislature  passed 
after  the  defendant's  subscription,  at  the  instance  of  the  corporation 
and  without  the  assent  of  the  defendant.  It  was  held  that  the  de- 
fendant was,  by  the  acts  stated,  released  from  his  subscription,  the 
court  saying :  "  The  plaintiffs  rely  on  an  express  contract,  and  were 
bound  to  prove  it  as  they  allege  it.  Here,  the  proof  is  of  an  engage- 
ment to  pay  an  assessment  for  making  a  turnpike  in  a  certain  speci- 
fied direction.  The  defendant  may  truly  say,  *  Non  haec  in  foedet-a 
veni*  He  was  not  bound  by  the  application  of  the  directors  to  the 
legislature  for  the  alteration  of  the  course  of  the  road,  nor  by  the 
consent  of  the  corporators  thereto."  ®    But  the  doctrine  of  the  Vei^ 

tilted,  would  not  release  those  who  have         ^  Hartford,  &c.  R.  R.  Co.  v.  Croswell, 

subscribed  for  the  stock.     Pacific  R.  v.  1  Hill  (N.  Y.),  883. 
Hughes,  22  Mo.  291.     A  change  in  the         ^  Middlesex  Turnpike  Co.   «.  Locke, 

name  of  a  corporation  does  not  affect  the  8  Mass.  268. 

validity  of  a  stock  subscription.     Bucks-         '  Indiana  k  Ebensburgh  Turnpike  Co. 

port,  &c.  R,  R.  Co.  V.  Buck,  68  Me.  80.  v.    Phillips,    2   Penn.    St.    184  ;  Bery  v. 

A  subscriber  to  the  capital  stock  of  a  cor-  Marietta,  &c.  R.  R.  Co.,  26  Ohio  St.  673; 

poration  agrees  to  be  subject  to  the  rea-  Nugent  r.  Supervisors,  19  Wall.  (CJ.  S.) 

sonable  rules  and  regulations  which  may  241 ;  Davies  v.  Sweeney,  60  N.  Y.  468; 

from  time  to  time  be  adopted,  and  he  can-  South   Georgia,  &c.    R.  R.   Co.  v.  A}'Tes, 

not  avoid  payment  of  his  subscription  be-  56  Ga.  230 ;  Sparrow  t;.   Evansville,  Ac. 

cause   the  charter  has  been  amended  on  R.  R.  Co.,  7  Ind.  869  ;  Rutland,  &c.  R  R. 

the  application  of  the  directors,  and  the  Co.  v.  Thrall.  85  Vt.  586 ;  Marietta,  &c 

amendment  accepted  by  them,   reducing  R.  R.  Co.  v.  Elliott,  10  Ohio  St.  67;  Man- 

the  number  of  days'  notice  of  the  call  for  heira,  &c.  Plank  Road  Co.  v.  Amdt,  81 

subscriptions.     Iliinois  River,  &c  R.  Co.  Penn.  St.   817;  Hester  v,  Memphis,  4c. 

V,  Beers,  27  III.  185.  R.  R.  Co.,  82  Miss.  878;  Rines  v.  Plank 
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mout  case  ^  is  not  followed  in  several  of  the  States,  and  where  an 
amendment  to  the  chaiier  simply  confers  upon  the  corporation  the 
right  to  extend  its  line  beyond  the  terminus  named  in  the  charter,' 
and  it  is  not  intended  to  use  the  funds  resulting  from  the  original 
subscription  to  construct  it ;  although,  in  some  of  the  States,  an  in- 
crease in  the  capital  stock  without  the  assent  of  the  subscribers  is 
held  such  a  change  of  the  contract  as  releases  them  from  liability  for 
the  subscription ; '  and  the  same  rule  was  also  applied  whei'e  the 
charter  was  so  amended  as  to  stop  short  of  its  original  terminus,  and 
pass  by  a  different  route.* 

But  where  an  extension  of  the  line  is  granted  by  the  legislature, 
either  by  an  additional  charter  or  by  an  amendment  of  the  old  one 
which  does  not  contemplate  the  use  of  the  funds  obtained  under  the 
sabscriptiou  for  its  construction,  a  subscriber  will  not  be  released 
from  his  obligation ;  nor  will  the  mere  acceptance  by  the  company 
of  an  amendment  to  its  charter  authorizing  it  to  build  a  branch 
road,  without  any  steps  being  taken  hy  the  company  to  appropriate 
Us  funds  to  the  buildinff  of  the  branchy  be  a  ground  for  releasing  a 
stockholder  who  had  not  consented  to  the  amendment.^ 

Sec.  36.  "When  Consent  of  all  to  the  Change  is  Necessary.  —  Under 
the  provisions  of  the  national  Constitution,  prohibiting  the  States 
from  making  any  law  impairing  the  obligation  of  contracts,  no  fund- 
amental change,  even  though  authorized  by  subsequent  legislation, 
can  be  made  in  the  charter  of  a  private  pecuniary  corporation  with- 
out the  consent  of  all  the  stockholders^  unless  the  legislature  ^  has 

Road  Co.,  SO  Ala.  92;  Barret  v.  Alton,  name  of  the  company,  or  the  length  and 

&c.  R.  R.  Co.,  18  111.  504;  New  Orleans,  termini  of  the  road  had  been  materially 

&c.   R.  R.    Co.  V.  Harris,   27  Miss.  517;  changed. 

Pacific  R.  R.  Co.  v.  Renshaw,  18  Mo.  210;         *  Hawkins  v.  Mississippi  &  Tennessee 

Fry  V.  Lexington,  &c.  R.  K.  Co.,  2  Met.  R.  R.  Co.,  35  Miss.  688. 

(Ky.)  314;  Carlisle  v,  Terre  Hante,  &c.         •  Mowrey  v.  Indianapolis,  &c.    R.   R. 

R.  R.  Co.,  6  Ind.  316;  Marsh  v.  Fulton  Co.,  4  Biss.  78.     See  also  (^ity  of  Coving- 

County,  10  Wall.  (U.S.)  676;  Biifialo,&c.  ton   v,  Covington,    &c.    Bridge   Co.,    10 

R.R.  Co.  v.  Dudley,  14  N.  Y.  336.  Bush  (Ky.),   69  ;   Allen  v.  Buchanan,  9 

^  Stevens  «.  Rutland,  &c.  R.  R.  Co.,  Phil.  (Pa.)  288.    Any  fundamental  cliange 

29  Vt.  545.  in  the  character  of  a  corporation  relievos  a 

'  Cnxa  0.  Peach  Bottom  R.  R.  CV>.,  90  non -assenting   subscriber   from    liability. 

Penn.  St  892.  Plank  Road  Co.  v,   Amdt,  81  Penn.  St. 

*  Hughes  V.  Antietam  Mfg.'  Co.,  34  817 ;  Nugent  v.  Supervisors,  19  Wall. 
Md.  316;  Bery  v.  Marietta,  &c.  R.  R.  Co.,  (U.  S.)  241  ;  Supervisors  of  Fulton  Co.  v, 
26  Ohio  St.  678.  Miss.  &  Wab.  R.  R.  Co.,  21  111.  338  ;  Hart- 

*  Winter  v.  Muscogee  R.  R.  Co.,  11  Ga.  ford  &  N.  H.  R.  R  Co.  v.  Croswell,  6  Hill 
488.  But  see  Delaware  &  Atlantic  R.  R.  (N.  Y.),  383:  Railroad  Co.  v.  Leach,  4 
Co.  «.  Trick,  23  N.  J.  L.  321,  where  it  was  Jones  (N.  C),  Eq.  340  ;  Firet  National 
held  to  be  no  defence  to  a  call  that  the  Bank  of  Charlotte  v.  City  of  Charlotte, 
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provided  otherwise  in  the  charter.  But  such  alterations  of  tlie  char- 
ter of  a  private  corporation,  when  merely  auxiliary,  may  be  adopted 
by  a  majority  of  the  corporators,  and  such  acceptance  will  bind  the 
whole ;  but,  if  such  alterations  are  fundamental,  the  acceptance  must 
be  unanimous.^ 

The  acceptance  of  a  charter  amendment,  like  the  acceptance  of  an 
original  chaiter,  may  be  proved  by  showing  that  the  corporation  has 
done  coi-porate  acts  authorized  by  the  amendment,  but  which  with- 
out it  would  have  been  unauthorized.  And,  where  a  corporation  by 
its  conduct  accepts  the  benefits  of  an  act  amending  its  charter,  it 
must  take  the  act  as  a  whole,  with  its  burdens  also.^  Where  the 
charter  of  a  company  requires  its  stock  to  consist  of  not  less  than  a 
given  number  of  shares,  no  action  can  be  maintained  for  subscrip- 
tions to  stock  until  the  required  number  of  shares  are  taken.  A 
subsequent  alteration  of  the  charter  reducing  the  amount  of  the  cap- 
ital will  not  affect  prior  subscribers  *  And  the  corporation,  having 
fixed  the  amount  of  the  capital  stock  under  such  a  charter,  cannot 
change  it,  either  by  its  own  act  or  through  the  intervention  of  the 
legislature,  without  the  assent  express  or  implied  of  all  the  sub- 
scribers. 

A  subscriber  to  shares  in  a  corporation  contracts  with  reference 
to  the  charter ;  and  the  number  of  shares  to  be  subscribed,  or  the 
whole  capital  stock  necessary  to  do  the  contemplated  business,  con- 
stitutes an  important  element  in  the  contract  For  the  corporation 
to  release  subscriptions  so  as  to  reduce  the  capital  largely  and  ma- 
terially, may  operate  as  a  release  of  other  subscribers.     A  mere 

(N.  C).  In  American  Printing  House  v.  left  to  the  presidents  of  the  State  boards 
Trustees,  104  U.  S.  711,  the  plaintiff  cor-  of  trustees.  The  contributors  thereupon 
poration  was  OT^nized  in  Kentucky  for  demanded  a  return  of  their  money,  and 
the  purpose  of  printing  books  for  the  the  Kentucky  corporation  brought  suit 
blind,  and  provided  in  its  charter  that  the  against  the  Ix)ui8iana  board  to  recover 
presidents  of  the  State  boards  of  trustees  the  same.  It  was  held  that  the  change 
contributing  to  the  general  scheme  should  in  the  charter  was  such  as  to  excuse  the 
constitute  a  boani  of  visitors  with  the  defendant  from  making  payment  to  the 
right  to  visit  the  printing-house,  examine  plaintiff,  especially  since  the  original  con- 
its  books,  investigate  the  proceedings  of  tributors  insisted  on  a  return  of  their 
its  trustees,  and  to  appoint  new  ones  in  money. 

case  of  mismanagement.     With  this  pro-         *  State  v.  Accommodation  Bank  of  La., 

vision   in   view  a  board  of  tnistees  was  26  La.  Ann.  288. 

organized  in  Louisiana  and  received  con-         ^  Kentx)n  County  Court  r.  Bank  Lick 

tributions  for  the  Kentucky  corporation.  Turnpike  Co.,  10  Bush  (Ky.),  629. 
Subsequently  the  chai-ter  of  the  latter  cor-         •  Oldtown   &  Lincoln  R,    R.   Co.  v. 

poration  was  altered  by  the  legislature  so  Veazie,  89  Me.  571  ;  Penobscot  B.  B.  Co. 

that  the  right  of  visitation  was  no  longer  v.  Dummer,  40  Me.  172. 
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nominal  subscription,  to  fulfil  the  letter  and  break  the  spirit  of  the 
contract,  is  no  substantial  compliance  with  the  charter,  and  when 
released  because  it  was  nominal,  it  becomes  equivalent  to  no  sub- 
scription ab  initio.  But  if  a  subscriber  to  stock  of  a  railroad  com- 
pany acquiesces  in  the  progress  of  the  work,  by  payment  of  his 
subscription,  assessed  or  otherwise,  he  cannot  afterwards  object, 
either  to  the  failure  originally  to  get  subscribers  to  the  whole  stock, 
or  to  a  material  amendment  of  the  charter;  but  the  fact  that  he 
inerely  pays  his  assessments  to  have  the  route  surveyed  is  not  suffi- 
cient to  show  such  acquiescence.  And,  where  the  question  of  acqui- 
escence has  been  fairly  submitted  to  the  jury,  and  has  been  passed 
upon  by  them,  with  evidence  enough  to  sustain  the  verdict,  the 
appellate  court  will  not  interfere.^ 

Sec.  37.  Subscriber's  assent,  effect  of.  —  If  a  subscriber  assents  to 
a  change  in  the  character  of  the  enterprise  or  concurs  therein,  either 
es^esdy  or  hy  his  long  contimied-  silence  and  apparent  acquiescence,  he 
is  estopped  from  disputing  his  acquiescence  in  the  alteration  of  the 
original  scheme.  If  a  subscriber  knows  of  the  alteration  in  the 
charter,  and  does  not  desire  to  be  bound  thereby,  it  has  been  sug- 
gested that  it  is  his  duty,  at  least  seasonably  to  object  thereto,  or 
perhaps  to  proceed  against  the  coi-poration  for  an  injunction  or 
mandamus  to  prevent  the  change ;  and  that  failing  to  do  so,  he  is 
estopped  from  setting  up  such  change  in  defence.*     In  the  case 

1  Memphis  Branch  R.  R.  Co.  v.  Sulli-  from  linhility  a  person  subscribing,  who 
ran,  57  Ga.  240.  Where  the  defendant  had  also  voted  at  the  organization  and  for 
subscribed  for  two  shares  in  the  capital  election  of  directors,  in  right  of  his  sub- 
stock  of  a  corporation  on  certain  condi-  scription  ;  and  in  an  action  by  the  com- 
tions  named  therein,  none  of  which  had  pany  against  such  stockholder  for  the  sum 
reference  to  the  number  of  shares  sub-  subscribed,  that  it  was  error  to  instruct 
scribed  for,  and  paid  three  assessments  the  jury  that  the  defendant  was  relieved 
thereon,  and  the  shares  were  afterwards,  by  the  change  if  he  did  not  know  of  it, 
to  pay  further  assessments,  sold  for  a  sum  and  referring  the  question  of  his  knowl- 
les8  than  the  assessments,  it  was  held  that  edge  to  them.  Bedford  11.  R.  Co.  v. 
the  defendant  was  liable  for  the  balance,  Bowser,  48  Penn.  St.  28. 
though  the  minimum  number  of  shares  ^  No.  Carolina  li.  R.  Co.  v.  Leach,  4 
require<l  by  law  had  not  been  subscribed.  Jones  (N.  C),  L.  340.  In  this  case 
York  &  Cumberland  R.  R.  Co.  v.  Pratt,  Battle,  J.,  very  carefully  examined  the 
40  Me.  447.  In  a  Pennsylvania  case,  grounds  of  the  doctrine  stilted  in  the  text, 
where,  after  subscribing  for  stock  under  and  as  his  opinion  is  regarded  as  of  high 
an  act  of  assembly  which  required  sub-  authority  upon  this  question,  and  is  often 
scriptions  to  a  certain  amount  before  cor-  cited,  we  give  it  here.  He  said  :  **  It  is 
porate  authority  should  be  granted,  a  admitted  that  the  eastern  tenninus  of  the 
subsequent  act  was  passed  reducing  the  plaintiffs  road  was  materially  changed 
amount  of  subscriptions  required,  under  from  the  point  designated  in  the  charter, 
which  the  company  was  organized,  it  was  and  the  defendant  contends  that  he  was 
held  that  the  change  would  not  release  thereby  released  from  his  obligation  to  pay 
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cited  in  the  last  note  the  defendant  sought  to  avoid  the  payment  of 
bis  subscription  to  the  stock  of  the  defendant's  road,  upon  the 

for  the  stock  for  which  he  had  snhscribed.  the  charter.    In  the  latter  case  there  is 
The  argiinieiit  is  that  the  cou tract  created  certainly  not  the  same  necessity  for  pro- 
by  his  subscription  was,  that  he  should  tecting   the   dissenting    stockholder,    by 
pay  for   the   stock  taken  by  him,  upon  holding  him  released  from  the  obligation 
condition  that  the  rood  should  be  built  of  paying  his  subscription.     It  is  clearly 
according  to  the  termini  and  route  pre-  8ettle<l  that  he  may  avail  himself  of  tlie 
scribed  in  the  charter ;  and  consequently  writs  of  prohibition  or  mandamus,  as  his 
that  any  material   change  of  either  the  case  may  require,  either  to  prevent  the  cor* 
tennini  or  route  would   be  a  failure  on  poration  from  doing  him  an  injury,  or  to 
the  pail  of  the  plaintiff  in  the  perform-  compel  it  to  yield  him  a  right.    Thus  in 
ance  of  a  condition  precedent,  whereby  he  Blakemore  v.  Glamorganshire  Canal  Navi- 
would  be  discharged  from  his  part  of  the  gation  Co.,  6  £ng.  Con.  Ch.   644,  Lord 
agreement ;  or,  in  another  view,  it  would  Eldon  said,  when  the  case  was  before  him 
be  an  attempt  on  the  part  of  the  plaintiffs  in  one  of  its  earliest  stages,  '  I  have  there- 
to hold  him   bound   by  a  contract  into  fore  stated,  and  I  have  more  than  once 
which  he  never  entered.     The  question  acted  on  the  doctrine,  that  if  a  deviation 
which  the  assumed   defence  raises  is  an  from  the  line  marked  out  by  Parliament 
important  one,  and  we  will  now  proceed  were  attempted,  I  would  (unless  the  Houtie 
to  consider  its  validity.     It  may  be  con-  of  I^ords  were  to  correct   me)  stop  the 
ceded,  at  least  for  the  sake  of  the  argu-  further  making  of  a  canal  which  was  in 
ment,   that  if  the  legislature  of  a  State  progress ;  and  for  this  reason,  that  a  man 
grant  a  charter  for  building  a  railroad,  may  have  a  great  objection  to  a  canal  be- 
turnpike,  or  canal  between  certain  tennini,,  ing  made  in  one  line  which  he  would  not 
and  along  a  certain  route,  upon  the  faith  have  to  its  being  made  in  another ;  and 
of  which  subscribers  take  stock,  and  after-  particularly  he  might  feel  that  objection 
wards,  without  the  consent  and  against  in  a  case  where  parties,  after  obtaining 
the  will  of  one  or  more  of  the  subscribers,  leave  to  do  one  thing,  set  about  doing  an- 
the  legislature  passes  another  act  changing  other.     It  may,  I  admit,  l>e  of  no  greater 
such  terinini  or  route,  both  or  either  of  mischief  to  A.  B.  that  the  canal  should 
the  dissenting  stockholders  may  refuse  to  come  through  the  lauds  of  C.  D.  than 
pay  for  the  stock  for  which  they  had  sub-  through  those  of  E.  F. ;  but  to  that,  my 
scril^d.     Such   was  the  decision   of  the  answer  is,  that  you  have  bargained  with 
Supreme  Court  of  Georgia  in  the  case  of  the  legislature  that  you  shall  do  the  act 
Winter  v.  the  Muscogee  R.  R.  Co.,  11  Ga.  they  have  authorized  you  to  do,  and  no 
438,  founded  u]X)n  previous  similar  adju-  other  act.'     We  have  adopted,  and  acteil 
dications  made  in  Massachusetts  and  New  upon,  at  the  present  term,  the  principle 
York.     See   Middlesex  Turn]>ike  Co.   v.  thus  laid  down  by  one  of  England's  great- 
Locke,  8  Mass.   268  ;  Same  v.  Swan,  10  est  chancellors,  by  enjoining  the  Green- 
Mass.  385  ;  The  Hartford  &  New  Haven  ville  and  Raleigh  Plank  Road  Com{jany 
R.  R.  Co.  V.  Croswcll,  6  Hill  (N.  Y.),  386.  from  establishing  and  running  a  line  of 
The  principle  of  the  decision  is,  that  the  stages  against  the  wishes  of  some  of  the 
stockholder,  when  called   on  to  pay  his  corporators,  upon  the  ground  that  such 
subscription   for  the  building  of  such  a  an  application   of   their   funds  was   not 
road,  without  his  ronsent,  may  truly  .*<ay,  authorized  by  their  charter.     Wiswall  v. 
'  non   hrec  in   fcedera  veni.*     Assuming,  Greenville  &  Raleigh  Plank  Road  Co.,  S 
then,  this  to  be  true,  an  interesting  ques-  Jones  (N.  C.)  Eq.  188  ;  Mayor  and  Alder- 
tion  may  arise,  whether  the  principle  will  men  of  Norwich  v.  the  Norfolk  Railway 
apply  to  a  case  where  the  alteration  of  the  Co.,  80  Eng.  Law  &  Eq.  120,  also  sanctions 
line  of  the  road  is  made  by  the  company  the  doctrine  that  railway  companies  may 
without  the  consent,  and  against  the  will,  be  restrained    by  injunction    from    mis- 
of  the  stockholder,  and  also  without  the  ap])lying  the  funds  of  the  company.     The 
sanction  of  any  legislative  amendment  of  above  are  all  cases  of  ii^'unction,  where 
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ground  that  one  of  the  termini  was  materially  different  from  that 
provided  in  the  charter.  He  failed  to  show,  however,  that  he  had 
ever  taken  any  steps  to  prevent  the  change,  or  had  ever  even  ob- 
jected to  the  change  while  the  work  was  going  on  ;  and  the  court 
held  that  he  was  estopped  by  his  apparent  acquiescence  from  setting 
up  such  change  of  termini  as  a  ground  of  defence.^ 

No  definite  rule,  which  will  be  applicable  in  all  cases,  can  be 
given,  by  which  to  determine  whether  a  change  in  the  plan  of  oper- 

lailway  and  other  like   companies  have  135,  'It  would  appear  reasonable  to  say 
been  prevented,  at  the  instance  of  persons  that,  if  the  corporation  did  acts  to  which 
interested,  from  doing  wrong.    The  case  a  member  did  not  object,  either  because 
of  Regina  v.  The  York  &  North  Midland  he  was  supine,  or  because  he  would  not 
Railway  Co.,  16   £ng.   Law  &  £q.  299,  attend  when  he  might  and  should  have 
shows,  that  in  a  proper  case,  a  party  inter-  done  so,  it  would  not  be  harsh  to  hold  him 
ested  may  compel,  by  mandamus,  a  rail-  estopped  from  disputing  his  acquiescence, 
way  company  to  complete  a  railway  which  especially  when  liabilities,  duties,  and  bur- 
it  has  b^^n.     It  is  true  that  the  case,  dens  might  accrue  thereby  upon  the  cor- 
though  decided   upon  great  consideration  poration.*     There  is  not  a  particle  of  proof, 
by  the  Court  of  Queen's  Bench,  with  Lord  indeed,  he  has  not  alleged  in  his  plea, 
Campbell  at  its  head,  was  reversed  in  the  that  he  ever  made  the  slightest  objection 
Court  of  Exchequer  Chamber,  but  solely  to  the  change  ;  and  the  presumption  is, 
upon  the  ground  that  the  words  of  the  act  in  the  absence  of  proof  to  the  contrary, 
of  Parliament,   upon  which  the  question  that  he  assented  to  it.     He  was,  or  might 
depended,  were  not,  and  could  not  be,  have  been,  present,  either  in  person  or  by 
coDstrued  to  be  compulsory  upon  the  com-  proxy,  at  the  occasional  meeting  of  the 
pany.     See  the  case  in  18  Eng.  Law  k  Ei{.  stockholders  (see  London  City  v.  Venacker, 
199 ;  see  also   Regina  v.  Great  Western  1  Ld.  Raym.  500),  and  yet  we  never  hear 
Railway  Co.,   id.   364.     If  the  principle  of  his  having  raised  his  voice  a  single  time 
thus  seemingly  established  by  the  greatest  against  the  alteration  which  he  now  al- 
force  of  authority  be  correct,  we  cannot  leges  to  be  so  great  a  grievance  to  him. 
perceive  why  it  did  not  furnish  the  de-  We  hold  then,  that  the  matter  pleaded  by 
fendant  with  ample  means  for  preventing  the  defendant  in  his  second  plea,  and  ad- 
the  wrong  and  injury  of  which  he  com-  mitted  upon  the  trial,  furnishes  no  defence 
plains.     Why  should  the  courts  interpose  against  the  plaintiff's  action."    Chetlaiu'V. 
or  protect  him  (to  the  great  detriment  of  Republic  Life  Ins.  Co.,  86  111.  220  ;  Hay- 
the  company,  in  depriving  it  of  its  fund),  worth  v.  Junction,  kc.  R.  R.  Co.,  18  Ind. 
by  holding  him  discharged  from  his  sub-  848  ;  Booker's  Case,  18  Ark.  338 ;  Witter 
scription,  when  he  neglected  to  avail  him-  v,  Mississippi,   &c.   R.   R.   Co.,    20   Ark. 
a«lf  of  a  remedy,  plain  and  ample!    We  463;  Payson  v.  Stover,  2  Dillon  (U.  S. 
need  not,  however,  answer  this  question.  C.  C),  427 ;  May  v.  Memphis,  &c.  R.  R. 
There  is  another  objection  to  the  defence,  Co.,  48  Ga.  109  ;  Mowrey  v.  Indianapolis, 
about  which  we  do  not  entertain  a  doubt  &c.  R.  R.  Co.,  4  Biss.  (U.  S.  C.  C.)  78  ; 
To  make  his  defence  available,  it  is  cer-  Bedford  R.  R.  Co.  v.  Bowser,  48  Penn.  St. 
tainly  incumbent  on  the  defendant  to  show  29  ;  Martin  v.  Pensacola,  &c.  R.  R.  Co.,  8 
that  the  alteration  in  the  eastern  terminus  Fla.  370  ;  Memphis,  kc,  R.  R  Co.  v.  Sul- 
of  the  road  was  made  without  his  concur-  livan,  57  Ga.  240. 

rence  and  consent.     Such  seems  to  have         '  See  opinion  of  Battle,  J.,  in  last 

been  the  opinion  of  the  Court  of  Appeals  note.     See  also  Memphis  Branch  R.  R.  Co. 

of  South  Chirolina,  in  the  case  of  the  Green-  v.  Sullivan,  57  Ga.  240,  where  the  implied 

^lle  &  Columbia  R.  R.  Co.  v.  Coleman,  assent  of  the  subscriber  to  the  change  is  held 

5  Rich.  (S.  C.)  118,  where  they  say,  at  page  sofficient  to  hold  him  to  his  subscription. 
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ations,  or  in  the  charter,  will,  in  a  given  case,  operate  to  discharge  a 
subscriber  from  his  liability  upon  a  subscription ;  but  it  may  be  said 
that  in  all  cases  changes  in  the  contract  of  subscription  after  it  has 
been  signed,  material  alterations  in  the  charter  not  contemplated  as 
it  stood  originally,  or  a  departure  from  the  substantial  important 
features  of  the  corporate  organization  as  proposed  to  and  accepted 
by  the  subscriber,  or  from  its  purposes  and  plans,  —  such  as  the  ma- 
jority of  the  director  would  have,  in  virtue  of  the  incorporation  and 
aside  from  limits  drawn  from  the  subscription,  the  power  to  obtain 
or  make,  but  which  materially  change  the  subscriber's  engagement  from 
its  terms  and  intention,  —  will  operate,  if  made  witliout  his  assent, 
to  discharge  him  from  liability  on  his  subscription.^ 

Sec.  38.  Changes  which  do  not  a£fect  Subscriber'a  liability. — 
Changes  which  the  directors  or  the  majority  of  the  stockholders 
have  no  power  to  make  or  carry  into  effect,  because  they  are  ultra 
vires  or  fraudulent,  do  not  release  a  subscriber ;  his  proper  remedy 
is  a  resort  to  the  courts  to  restrain  or  vacate  the  unlawful  act  or 
proceeding,  and  confine  the  corporation  within  limits  corresponding 
with  the  subscription.^  Nor  do  changes  merely  in  matters  of  detail, 
not  affecting  the  substantial  nature  and  material  features  of  the 
engagement  as  intended  and  entered  into  by  the  subscriber,  release 
him.' 

*  Nug^nti;. Supervisors,  19  Wall. (U.S.)  tion  of  said  corporation,"  and  "when  so 
241  ;  South  Geoi'gia,  &c.  R.  R.  Co.  v.  organized  to  proceed  to  commence  the  con- 
Ayrea,  66  Ga.  230 ;  Dorris  v.  Sweeny,  60  stmction  of  the  railroad.**  The  sum  of 
N.  Y.  463  ;  Bery  v.  Marietta,  &c.  Ry.  $216,700  was  subscribed,  including  the 
Co.,  26  Ohio  St  673  ;  Stockton,  &c.  R.  R.  sulwcriptions  of  the  defendants,  and  the 
Co.  r.  Stoi'kton,  67  Cal.  328  ;  Noesen  r.  first  meeting  of  the  stockholders  was  then 
Port  Washington,  87  Wis.  168  ;  Wilson  held  and  directors  chosen.  Subsequently 
r.  Wills  Valley  R.  R.  Co.,  83  Ga.  436 ;  an  amendment  to  the  plaintiff's  charter 
Whitehall,  &•.  R.  R.  Co.  v,  Myers,  16  was  passed  by  the  General  Assembly,  an- 
Abb.  Pr,  (N.  Y. )  N.  s,  84 ;  New  Jersey,  timrizing  the  city  of  New  Haven  to  sub- 
Ac.  R.  R.  Co.  r.  Strait,  85  N.  J.  L.  823.  scribe  $200,000  to  the  capital  stock,  and 

•  Hays  V.  Ottawa,  &o,  R.  R.  Co.,  61  to  appoint  two  directors  in  the  company, 
111.  422.  s.  i\  Ottawa,  &o.  R,  R.  Co.  v,  with  one  vote  for  every  four  shares  of  stoi-k 
Black.  79  III.  262.  held  by  the  city.     Pursuant  to  the  power 

«  Nui^Mit  r.Su|ierviai>rs,19Wall.  (U.S.)  so  given,  the  city  of  New   Haven   sub- 

241,     In   New  Haven,   &o.  R,  R.  Co.  r.  scribed  $200,000  to  the  stock,  and  ap- 

Clmpman,  3S  Conn.  56,  the  plaintiffs,  a  pointed  two  directors  who  assumed  and 

niiln>ad  tH>m|viny,  wen*  inix>rponUeil  with  continued  to  dischai^  the  duties  of  the 

a  cipits^l  of  tive  huiulnnl  thousand  dollars,  offioe.     No  other  subscriptions  were  made, 

with  louver  "  to  call  the  tirst  nnvting  of  and  the  directors  thereupon  proceeded  to 

the  stivkhoUlfrit  whenever  one  hundreil  call  in  the  capital  stock,  and  to  commence 

ihouNand  dolhio  or  more  of  the  ca^ntal  the  constniction  of  the  railroad.     In  an 

>t^vk  sluill  have  lv«*n  sul^^riUni  for,  to  action  to  recover  subscriptions  to  the  stock, 

choose  dirtvtors  and  perftvt  the  or^rauiia*  it  was  held,  ^1.)  that  the  term  **  organ- 
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Sec.  39.    Amendments  made  nnder  Resenration  in  Charter,  etc., 
o£  —  Another  important  exception  to  the  rule  as  previously 


ize,"  as  used    in   the  charter,   embraced  corporation.      It  is  a  railroad  company 
merely  the  choice  by  the  stockholders  of    still,  relating  to  an  important  public  im- 
the  necessary  officers  for  the  transaction  provement.    The  object  of  its  creation, 
of  the  business  of  the  company,  and  that  the  construction  and  operation  of  a  railway 
the  plaintiffs,  when  so  organized,  $100,000  from  New  Haven  to  Derby,  remains  pre- 
having  been  subscribed  to  the  stock,  might  cisely  the  same.     There  is  soTne  change  in 
legally  begin  the  exercise  of  their  corporate  the  mode  of  appointing  the  board  of  di- 
franchise  :  (2.)  that  the  amendment  to  the  rectors ;  but  that  change  is  not  a  radical 
charter,  and  the  action  of  the  plaintiff  and  one,  nor  is  it,  under  the  circumstances,  an 
the  city  under  it,  did  not  impair  the  rights  unreasonable  one.     So  far  from  working 
of  the  defendants  as  stockholders,  or  re-  an  injury  to  the  defendants,  it  is,  as  we 
lieve  them  from  liability  on  their  subscrip-  have  already  seen,  a  benetit  to  them.    The 
tion.    The   principal  claim   in  this  case  directors  are  elected  by  the  stockholders, 
was  that  the  change  in  the  charter  took  and  every  one  has  a  voice  in  the  election, 
away  the  defendant's  right  to  vote  for  ttoo  No  one  has  an  undue  advantage  over  the 
of  the  directors  of  the  corporation.     Upon  others,  and  the  rights  of  all  are  carefully 
this  point  Carpenter,  J.,   said :   '*  The  guarded.    The  object  of  the  amendment 
defendants  say  that  the  destruction  of  this  was  not  to  obstruct,  hinder,  or  change, 
right  absolved  them  from  all  obligation  to  but  to  facilitate,  the  enterprise  in  which 
pay  for  their  stock.     Whether  it  does  or  all  were  engaged  ;  and,  so  far  as  we  can 
not  \a  the  question  we  are  now  to  consider,  see,  it  has  had  the  designed  effect.     It  is 
Some  amendnaents,  or  laws,  affecting  cor-  not  an  attempt  on  the  part  of  the  legisla- 
porations  are  binding  with  or  without  their  ture  to  control    the   organization,   or  to 
assent.     Others  bind  the  corporation  and  place  it  in  the  power  of  one  or  more  of  the 
every  member  thereof,  if  assented  to  by  a  stockholders  to  elect  all,  or  a  majority,  of 
majority  of  the  stockholders.     And  others  the  directors  ;  but,  on  the  contrary,  the 
are  not  binding  upon  non-consenting  mem-  design  was  to  prevent  tliat  result.     The 
hers,  although  assented  to  by  the  majority,  matter  of  voting  and  the  mode  of  elect- 
All  general   laws,   and  mere   matters   of  ing  officers  are  usually   provided  for  in 
police  regulation,  are  embraced  in  the  first  the  charter.    The  legislature  may,  in  the 
class.      Additional    powers,    duties,   and  first  instance  certainly,  impose  such  terms 
privileges,  which  do  not  change  essentially  and  restrictions  as  may  be  thought  best 
the  nature  and  character  of  the  corpora-  The  powers  reserved  will  authorize  subse- 
tion,  or  the  purpose   for  which   it  was  quent  legislation  upon  the  same  subject, 
created,  and  have  for  their  object  the  pro-  so  long  as  the  owners  of  the  stock  retain 
motion  of  the  enterprise  originally  con-  the  control  of  the  corporation,  and  are  all 
templated,  fall  within  the  second  class,  placed  upon  equal  and  fair  terms.     The 
All  amendments  which  work  a    radical  rights,  therefore,  of  which  these  defendants 
change  in  the  nature  and  character  of  a  have  been  deprived  are  rights  which  they 
corporation,  or  the  purpose  for  which  it  held  subject  to  such  reasonable  changes 
was  created,  are  within  the  third  class,  and  regulations  as  the  legislature  might 
It  is  not  easy  to  establish  a  general  rule  by  make,  with  the  assent  of  the  corporation  ; 
which  it  may  be  seen  at  a  glance  to  which  and  they  are  not  thereby  absolved  from 
class  any  given  case  belongs.     Each  case  their  obligation  to  pny  for  their  stock." 
must  in  a  measure  depend  upon  its  own  In  Troy  &  Rutland  R,  R.  Co.  v,  Kerr,  17 
circumstances.     A  careful  examination  of  Barb.  (N.  Y.)  581,  the  company  was  in- 
the  case  before  us,  and  the  authorities  corporated  with  a  capital  of  $1,500,000. 
bearing  upon  the  question,  has  led  us  to  After  the  defendant  subscribed  to  the  stock, 
the  conclusion  that  it  belongs  to  the  sec-  the  articles  of  association  were  amended 
ond  class,  and  that  the  amendment  is  bind-  under  a  general  law,  by  which  the  capital 
ing  upon  every  member  of  the  corporation,  was  reduced  to  $825,000,  and  the  contem- 
Thens  is  no  change  in  the  character  of  the  plated  road  was  materially  shortened.    The 
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stated  is,  that  changes  in  the  corporate  affairs  which  may  be  con- 
sidered authorized  or  contemplated  by  the  charter  and  by-laws  fairly 
construed,  or  which  the  corporation  is  invested  with  a  discretion  to 
make,  do  not  discharge  a  subscriber;  because  his  subscription  must 
be  presumed  to  have  been  made  with  a  view  to  those  laws,  and  to 
the  fact  that  changes  may  possibly  be  made  conformably  to  them.* 

Thus,  an  alteration  of  a  charter  in  pursuance  of  a  power  reserved, 
by  changing  its  name,  increasing  it-s  capital,  and  extending  its  road, 
does  not  discharge  a  subscriber  to  the  capital  stock  from  his 
liability.^ 

defetidaiit  refused  imyment  of  calls  upon  III.  262  ;  Terre  Haute,  &c.  R.  R.  Co.  r. 

}iis  stuck,  and,  in  an  action  brought  to  £arp,   21    III.    291  ;    Peoria,    &c.  R.  R. 

recover  tliem,  it  wa.s  held  that  the  plain-  Co.  v,  Elting,  17  111.  429.    Thus,  where 

tiffs  were  entitled  to  recover.     There  were  the    act  contains  a   provision    that    the 

other  questions  in  the  case.     The  presiding  legislature  may  alter,   amend,  or   repeal 

judge,  who  gave  the  opinion  of  the  court,  the  same,  an  alteration  therein  made  at 

doubted  upon  this  jioint,  but  seems  to  the  request  of   the  directors  is  binding 

have  acquiesced  in   the  decision,   partly  upon  the  subscribers,  and  does  not  abnolve 

upon  the  ground  that  there  was  evidence  them  from  their  obligations.      Northern 

tending  to  show  that  the  defendant  as-  R.   R.   Co.   v.  Miller,  10  Barb.  (N.  Y.) 

sented  to  the  change.     But  a  minority  of  260  ;   Pacific  R.   R.   Co.  v.  Renshaw,  18 

the  court  were  of  the  opinion  that  there  Mo.  210 ;  Pacific  R.  R.  Co.  v.  Hughes,  22 

was  no  such  i-adical  change  of  the  plan  and  id.  291 ;  Illinois  River,  &c.  R.  R.  Co.  v. 

business  of  the  corporation  as  exonerated  Zimmer,  20  111.  654.     It  is  no  defence  to 

the  defendant.     The  presiding  judge  in  an  action  for  calls,  that  the  directora  have 

the  course  of  his  opinion  says  :  **  Admit-  altered  the  location  of  the  company's  road, 

ting  that  an  alteration  may  discharge  the  if  by  the  charter  they  had  the  discretion 

obligation,  was  not  this  one  incidental  to  to  do  so.     Colvin  v.  Liberty  &  Abington 

the  undertaking,  and  to  which  the  stock-  Turnpike  Co.,  2  Ind.  511  ;  Railslnck  v. 

holder  must  be  considered  impliedly  to  Liberty  &  Abington  Turnpike  Co.,  2  Ind. 

assent  ?  and  if  not,  was  it  so  material  as  to  656  ;  Fry  v.  Lexington  &  Big  Sandy  R.  R. 

be  a  ground  of  defence  ? "     In  the  case  of  Co.,  2  Met.  (Ky.)  314. 

Buffalo  &  New  York  City  R.  R.  Co.  v,  «  Schenectady,  &c.  Plank  Road  Co.  r. 

Dudley,  14  N.  Y.  836,  it  was  expressly  Thatcher,  11  N.  Y.  102;  Buffalo  &  N.  Y. 

held  that  **  an  alteration  by  the  legislature  aty  R.  R.  Co.  v,  Dudley,  14  id.  836; 

of  the  company's  charter,  in  pursuance  of  Northern  R.  R.  Co.  v,  Duane,  2  Am.  L.  J. 

powers  reserved,  by  changing  its  name,  481  ;    Durfeo  v.   Old  Colony  &c.   R,    R, 

increasing  its  capital,  and  extending  its  Co.,  5  Allen  (Mass.),  230  ;  Pacific  R.  R. 

road,   does  not  discharge  the  defendant  Co.   v,   Hughes,   22   Mo.   291  ;  Moore  v. 

fVorn  liability  on   his  subscription;  and  Hudson  River  R.  R.  Co..  12  Barb.  (N.Y.) 

this  whether  such  alteration  is  beneficial  156  ;   Whitehall,  &c.  R.  R,  Co.  16  AbK 

to  the  defendant  or  not^  the  alteration  Pr.  (N.  Y.)  N.  8.  84  ;  Pacific,  &c.  R.  R.  Ca 

having  been  duly  made^  and  without  any  v,  Renshaw,  18  Mo.  210.     If  a  railroad  is 

fraud  on  the  part  of  the  company."    See  located  upon  a  different  route  from  that 

also  Schenectady  &  Saratov  Plank  Road  provided  in  the  articles  of  association,  the 

Co.  V,  Thatcher,  UN.  Y.  102.  original  subscribers  are  released  from  their 

*  Mowrey  ».   Indianapolis,  &c.  R.  R.  obligation.      Buffalo,    Coming,  &   N.   Y. 

Co.,  4  Bias.  (U.  S.  C.  C.)  78 ;  Nngent  v,  R.  R,  Co.  v.  Pottle,  23  Barb.  (N.  Y.)  2L 

Supervisors,  19  Wall.  (U,  S.  C.  C.)  241  ;  Macedon   &  Bristol  Plank   Road  Co.   v. 

Hays  V,  Ottawa,  &c.  R.  R.  Co.,  61  III.  Lapham,  18  id.  812.     But  it  is  no  defence 

422  ;  Ottawa,  &c.  R.  R.  Co.  v.  Black,  79  to  an  action  for  calls,  that  the  road  baa 
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When  the  charter  of  a  railway  company  contains  a  clause  author- 
izing the  legislature  to  repeal  or  alter  it,  such  alteration  made  on  the 
application  of  the  directors,  without  consulting  the  stock  subscribers, 
does  not  absolve  the  latter  from  their  subscriptions.'  Nor  where 
this  power  of  alteration  is  reserved  by  the  legislature,  can  a  sub- 
scriber avoid  payment  because  the  charter  of  the  road  has  been  so 
changed  as  to  authorize  the  company  to  purchase  stock  in  other 
railway  companies,  even  though  the  terminus  of  the  road  in  which 
the  stock  was  first  subscribed  is  thereby  changed ;  ^  nor  although 
amendatory  acts  have  been  subsequently  passed,  affecting  the  original 
charter  by  extending  its  powers.*  Under  such  circumstances  a 
charter  may  be  amended,  and  if  the  amendment  is  accepted  by  the 
directors,  the  stockholders  under  the  original  act,  unless  otherwise 
stated,  will  be  held  liable.  The  only  question  for  consideration  is, 
whether  the  value  of  the  stock  as  an  investment  will  probably  be 
benefited  thereby.* 

When  a  person  subscribes  for  stock  under  a  charter  giving  to  the 
legislature  power  to  alter,  amend,  or  repeal  the  charter,  or  gives  to 
the  corporation  the  right  to  reduce  or  to  increase  its  capital  stock, 
or  to  lease  its  roads,  or  to  lease  the  roads  of  other  companies,  or  to 
consolidate  with  other  companies,  or  to  adopt  any  route  or  termini 
the  corporation  may  elect  to  take,  —  every  person  who  subscribes  for 
stock  does  so  with  the  full  understanding  that  his  contract  is  liable 
to  be  changed  in  any  or  all  those  respects ;  and  the  charter  and  gen- 
eral law  relating  thereto  being  a  part  of  the  contract,  unless  he  an- 
nexes an  express  specific  condition  to  his  subscription  he  cannot 
complain  that  the  legislature  exercises  the  right  reserved,  or  that 
the  corporation  avails  itself  of  the  discretion  or  power  which  the  law 
gives  to  it,  nor  claim  that  his  contract  is  impugned  by  such  acts, 
unless  the  change  is  radical  ani  fwndamemJtal ;  and  this  doctrine  is 
well  sustained,  both  upon  principle  and  authority.^    Thus  it  is  no 

been  shortened  in  pursaance  of  lavr.    Troy  A  subscription  to  the  capital  stock  of  a 

&  Rntland  R.  R.  Co.  v,  Kerr,  17   Barh.  railroad  company  made  before  its  incor- 

(N.  Y.)  581.  poration,   and  agreeing  to    take    certain 

^  Northern   R.  R.  Co.  v.   Miller,   10  shares  therein,  was  held  to  be  valid  upon 

Barb.  (N.  Y. )  260.  its  subsequent  acceptance  by  the  company 

'  Terre  Haute  k  Alton  R.  R.  Co.  v,  and  payment  of  an  assessment  thereon,  a1- 

Harp^  %\  111.  291.  though  the  subscriber  did  not  8ign  the 

*  Peoria  &  Oquawka  R.  R.  Co.  v.  Elt-  articles  of  association,  nor  the  subscription 
ing*  17  III.  429.  book  kept  by  the  company.     And  where 

*  Illinois  River  R.  R.  Co.  v.  Zimmer,  articles  of  association  contemplated  a  rail- 
20  111.  654.  road  from  Buffalo  to  a  point  in  Chautau- 

*  Bailey  «.   HoUifter,  *  26  N.  Y.  112.  qua  County,  on  the  Bute  line ;  and  the 


96                                   CAPITAL  STOCK  —  WHAT  IS,  [CHAP.  IL 

defence  to  an  action  upon  a  subscription,  that  the  route  of  the  road 
has  been  changed,  whei-e  the  charter  or  general  law  gives  the  corpo- 
ration tlie  discretion  to  make  such  change,^  —  the  rule  being  that  a 
subscriber  is  not  released  from  liability  by  any  act  of  the  corporation 
which  works  even  a  fundamental  change,  if  it  was  authorized  by 
laws  existing  when  the  subscription  was  made  *  or  by  the  subscrip- 
tion itself; 8    because,  in  such   cases  the   subscriber  consents  in 

road  was  built  from  Buffalo  to  Jamestown  «  In  Nixon  v.  Brownlow,  8  H.  ft  N. 

ill  Chautauqua  County,  ten  or  more  lines  686,  the  subscribers'  agreement  of  a  pro- 

from  the  State  line,  and  its  further  con-  posed  company  stated  that  it  was  formed 

struction  suspended  ;  but  this  did  not  ap-  for  making  a  milway  to  be  called  "  The 

pear  to  be  by  any  alteration  of  the  articles  Galway  and  Kilkenny  Railway,"  and  to 

of  association,  or  by  any  resolution  of  the  commence  at  Kilkenny  and  terminate  in 

board  of  directors  ;  and  the  road  and  fi-an-  the  town  of  Galway,  the  capital  to  be  one 

chises  were  afterwards  sold  upon  foreclosure  million  in  shares  of  ^825  each.     The  deed 

of  a  mortgage  given  by  the  company,  —  it  empowered  the  directors  to  abandon  the 

was  held  that  a  subscriber  was  not  released  undertaking,  or  any  part  thereof,  and  also 

from  his  liability.     Buffalo  &  Jamestown  to  make  application  to  parliament  for  an 

R.  R.  Co.  V.  Clark,  22  Hun  (N.  Y.).  359.  act  for   any  of  the  purposes  aforesaid  ; 

And  generaUy,  an  alteration  in  the  organi-  also  to  fix  ujion,  and  from  time  to  time  to 

zation  or  pui*poses  of  a  railroad  company,  alter  or  vary  the  termini,  route,  course,  or 

in  order  to  operate  to  release  a  subscriber  to  line  of   the  railway,    and  to  determine 

its  stock  from  his  subscription,  mitsi  be  whether  and  how  far,  and  to  what  extent, 

fundamental^  and  an^e  not  provided  for  or  the  undertaking  should  be  carried  into 

contemplated  by  either  the  charter  itself  or  effect  and  deferred  or  abandoned  ;  and  in 

the  general  laws  of  the  State.     Nugent  «.  case  any  act  should  authorize  the  coo- 

Supervisors,  19  Wall.  (U.  S.)  241.  struction  of  a  part  thereof,  to  make  in  any 

*  Calvin  v.  Turnpike  Co.,  2  Ind.  666  ;  subsequent  session  application  for  the  con- 
Northern  R.  R.  Co.  V,  Miller,  10  Barb,  struction  of  the  remainder.  The  defend- 
(N.  Y.)  260;  Pacific  R.  R.  Co.  v.  Ren-  ant  executed  the  deed  as  a  subscriber  for 
shaw,  18  Mo.  210.  one  hundred  and  fifty  shares,  and  paid  the 

2  Danbury,  &c.  R.  R.  Co.  i?.  Wilson,  deposit  of  £1  10«  per  share.    The  direc- 

22  Conn.  435  ;  Buffalo,  &c.  R.  R.  Co.  v.  tors  applied  to  Parliament,  and  an  act 

Dudley,  14  N.  Y.  836  ;  South  Bay  Mea-  passed  (9  &  10  Vict.  c.  ccclx.)  which  incor- 

dow  Dam  Co.  v.  Gray,  80  Me.  647 ;  Bur-  porated  the  company    by  the    name    of 

lington,  &c.  R.  R.  Co.  v.  White,  6  Iowa,  "  The  Kilkenny  and  Great  Southern  and 

409;    Nugent  v.    Supervisors,    19   Wall.  Western  Rail wiiy  Company,"  for  making  a 

(IT.  S.)  241  ;  East  Tennessee,  &c.  R.  R.  Co.  railway  from  Kilkenny  to  Cuddagh,  the 

V.  Gannon,  6  Sneed  (Tenn. ),   667  ;  East  capital  of  the  company  to  be  £226,000  in 

Lincoln  v.  Davenport,  94  U.  S.  801  ;  Cal-  11,260  shares  of  £20  each.     After  the  act 

vin  0.  Liberty  Turnpike  Co.,  2  Ind.  299  ;  passed  the  defendant  was  placed  on  the 

Hays  f.   Ottawa,  &c.   R.  R.  Co.,  61  111.  register  of  shareholders  as  a  subscriber  for 

422  ;  Noyes  r.  Si>aulding,   24  Vt.   420  ;  fifty  shares  of  £20  each.     Held,  in  the 

Ottawa,  &c.  R.  R.  Co.  v.   Black,  79  111.  Exchequer  Chamber  (affirming  the  judg- 

262  ;  Cork  &  Y.  R.  R.  Co.  v.  Patterson,  ment  of  the  Court   of  Exchequer,  2  H. 

18  C.  B.  414  ;  Newhall  v.  Galena,  &c.  R.  k  N.   466),   that  the    defendant  was  a 

R.  Co.,  14  111.  273  ;  Railsback  v.  Liberty,  shareholder  in  the  incorporated  company, 

Ac.  Co.,  2  Ind.  656  ;  Mowrey  v.  Indiana-  and  liable  as  such  to  execution  on  a  judg- 

poli5i,  &o.  R.  R.  Co.,  4  Biss.  (U.  S.  C.  C. )  ment  recovered  by  a  creditor  against  the 

78  ;  Bish  r.  Johnson,  21  Ind.  299  ;  Mace-  company.     Wiohtman,  J.,   said  :   "We 

don,  &c.  Co.  V.  Lapham,  18  Barb.  (N.  Y.)  are  of  opinion  that  the  company  which 

812.  has  been  establuhed  under  the  act  ia,  in 
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advance  to  such  amendments  or  changes  as  fairly  come  within  the 
scope  of  this  reservation  of  authority.  In  conformity  with  this 
principle,  amendments  increasing  the  liability  of  stockholders/  re* 

ducing  or  increasing  the  capital  stock,*  providing  for  leasing  the 
road  or  its  consolidation  with  other  companies,'  authorizing  the  cor- 

effect,  the  same  company  that  is  con  tern-  ing  as  will  impair  the  obligation  of  the 

plated  by  the  subticribera'  agreement,  and  contract.     The  legislatare,  however,  may, 

that  the  directors  have  not  exceeded  the  in  the  exercise  of  the  right  of  eminent  do- 

aathority  given  to  them  by  the  subscrib-  main,  authorize  shares  in  corporations  and 

ers'  agreement,  and  that  they  were  fully  corporate  franchises  to  be  taken  for  public 

warranted  in  placing  the  name  of  the  de-  uses,  and,  when  public  necessity  requires 

fendant  upon  the  register  of  shareholders  it,  grant  authority  to  consolidate  existing 

of  the  comiiany  formed  under  the  act  connected  railroad  routes,  if  they  provide 

The  undertaking  sanctioned  by  the  act  is  a  just  compensation  for  the  shai'es  of  such 

one  applied  for  by  the  directors,  under  stockholdei-s  as  dissent ;   which  latter  is 

the  authority  given  to  them  by  the  sub-  fully  done  by  the  New  Jersey  act  of  March 

flcribers'  agreement;  and  according  to  the  17,  1870,  authorizing  the  consolidation  of 

cases  of  the  Midland  Great  Western  Rail-  railroads,  nlthough  it  does  not  authorize 

way  Company  of  Ireland  v.  Gordon,  16  a  lease  to  be  made  to  a  corporation  not  of 

M.  &  W.  804,  and  the  Cork  k  Youghal  that  State.     Black  v.  Delaware  &  Raritan 

Railway  Company  v.  Paterson,  18  C.  B.  Canal  Co.,  24  N.  J.  E<i.  455. 

414,  the  directors  are  warranted  in  putting  *  Meadow  Dam   Co.  v.  Gray,  80  Me. 

upon  the  register  of  the  shareholders  of  547;.  Pacific  R.   R.   Co.  v.  Renshaw,  18 

the  company,    constituted  by  the  act  of  Mo.  210 ;  Northern  R.   R.  Co.  v.  Miller, 

Parliament,  the  names  of  those  who  would  10  Barb.  (N.  Y.)  260.     But  see  Kenosha, 

have  been  upon  the  register  if  an  act  had  &c.  R.  R.  Co.  v.  Marsh,  17  Wis.  13  ;  Old- 

psssed  in   accordance  with  the    original  town  R.  R.  Co.  v.  Veazie,  89  Me.  571,  to 

project,  for  the  construction  of  a  railway  the  contrary. 

from  Kilkenny  to  Gal  way.  We  are,  *  Schenectady  &'!.  Co.  v.  Thatcher,  11 
therefore,  of  opinion,  that  upon  the  first  N.  Y.  102  ;  Pacific  R.  R.  Co.  v.  Hughes, 
point  the  judgment  of  the  Court  of  Exehe-  22  Mo.  291  ;  Moore  v.  Hudson  River  R. 
quer  in  the  case  of  Nixon  v.  Green,  2  H.  R.  Co.,  12  Barb.  (N.  Y.)  166;  White- 
k  N.  455,  was  correct,  and  our  judgment  hall,  &c.  R.  R.  Co.  v.  Myers,  16  Abb. 
is  in  favor  of  the  plaintiff  in  the  action."  Pr.  (N.  Y.)  N.  s.  84  ;  Troy,  &c.  R.  R.  Co. 
A  stockholder  who  does  not  intend  to  be  v.  Kerr,  17  Barb.  (N.  Y.)  581  ;  Buffalo, 
bound  by  a  change  in  the  charter  must  &c.  R.  R.  Co.  v.  Dudley,  14  N.  Y.  336; 
diment  within  a  reasonable  time.  Martin  Noyes  v.  Spauldin;^,  27  Vt.  420  ;  East 
r.  Pensacola,  &c.  R.  R.  Co.,  8  Fla.  370.  Lincoln  v.  Davenport,  94  U.  S.  801  ;  Nu- 
But  after  shareholders  in  a  joint-stock  gent  v.  Supervisors,  19  Wall.  (U.  S.)241  ; 
company  have  entered  into  a  contract  Ottawa,  &c.  R.  R.  Co.  v.  Black,  79  III. 
among  themselves,  under  legislative  sane-  262  ;  Danbury,  ftc.  R.  R.  Co.  v,  Wilson, 
tion,  and  expended  their  money  in  the  22  Conn.  485  ;  Burlington,  &c.  R.  R.  Co. 
execution  of  the  plan  mutually  agreed  v.  White,  5  Iowa,  409  ;  Bish  v,  Johnson, 
upon,  the  scheme  cannot  be  radically  21  Ind.  299  ;  Calvin  v.  Liberty,  &c.  Turn- 
changed  by  the  majority,  by  virtue  of  pike  Co.,  2  id.  511  ;  East  Tennessee,  &c. 
legislative  enactment,  and  a  dissentient  R.  R.  Co.  v.  Gammon,  5  Sneed  (Tenn.), 
stockholder  compelleil  to  engage  in  a  new  507  ;  Hay  v.  Ottawa,  kc.  R.  R.  Co.,  61  111. 
and  totally  different  undertaking,  without  422  ;  Newhall  v.  Galena,  &c.  R.  R.  Co., 
impairing  his  contract  with  his  associates  14  id.  273  ;  Mowrey  v.  Indianapolis,  &c. 
and  with  the  State.  And  a  lease  of  the  R.  R.  Co.,  4  Biss.  (IT.  S.  C.  C.)  78. 
cori)oreal  works  and  property  with  the  •  In  Bishop  r.  Brainerd,  28  Conn.  289, 
franchises  to  another  corporation,  for  999  the  New  York  and  Boston  Railroad  Com- 
yean,  is  snch  a  novation  of  the  undertak-  pany,  a  corporation  chartered  by  the  legis- 
▼01.  I.  --  7 
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poration  to  subscribe  for  stock  of  other  roads,^  authorizing  a  new 
oi^ganization  under  an  amended  or  substituted  charter,  ^  providing 

latnre  of  Connecticnt,  became  consolidatedf  tion,  whose  claim  accrued  after  the  oon- 

under  the  same  name,  with  a  railroail  cor-  solidation,  iactorized  R.  as  the  debtor  of 

poration  of  the  State  of  Rhode  Island,  the  the    Connecticut    corporation.      Uixin    a 

charter  of  the  latter  corporation  specially  scire  facicLa  afterwards  brought   by  him 

authorizing  such  union,  and  that  of  the  against  B.,  it  was  held :  1.  That  while  it 

fonuer  authorizing  the  company  "to  con-  was  questionable  whether  the  charter  of 

nect  and  make  joint-stock  or  common  in-  the  Connecticut  corporation  would  hare 

terest  with  any  other  railroad  company."  authorized  such  a  consolidation,  yet  that 

The  charter  of  the  Connecticut  corpora-  the  transaction  was  validated  by  the  rati- 

tion   was  subject  to  amendment  by  the  fying  act  of  the  legislature,  which  was  to 

legislatui'e,  which  afterwards  passed  a  res-  be  cousidered  as  an  amendment  of  the  char- 

olution  ratifying  and  confirming  the  con-  ter  as  much  as  if  it  had  been  expressly  so 

solidation.     By  the  aiticles  of  union  the  declare^L     2.  That  the  consolidation  being 

property  of  tlie  original  cor^)orations  was  thus  effected  by  direct  legislation,  under 

transferred  to  and  vested  in  the  new  cor-  the  reserved  power  of  amending  the  char- 
poration,  which  was  to  pay  the  debts  of    ter,  it  was  not  necessary  that  the  assent 

the  old  corporations.    B.  was  an  original  of  all  the  stockholders  should  be  obtained, 

subscriber  to  the  stock  of  the  Connecticut  nor  that  there  should  be  any  action  of  the 

corporation.     A  creditor  of  that  corpora-  stockholders  or  directors  on  the  subject. 


1  White  V.  Syracuse,  &c.  R.  R.  *Co.,  States ;  and  the  alteration  of  the  charter 
14  Barb.  (N.  Y.)  559.  If  the  authority  may  be  as  lawfully  made  by  the  substitu- 
to  make  the  change,  as  to  lease  or  con-  tion  of  a  new  charter  as  by  the  amend* 
solidate  with  one  of  two  railroad  com-  meut  of  the  old,  provided  such  substituted 
panies,  was  given  by  the  statute  before  charter  be  germane,  and  necessary  to  the 
the  making  of  the  8ub6cri))tion,  its  exer-  objects  and  purposes  for  which  the  com- 
cise  does  not  release  the  subscriber.  And  p&ny  was  organized ;  and  that  the  mere 
it  is  of  no  importance  that  the  consoli-  grant  of  additional  powers  auxiliary  to 
dation  t<x)k  place  without  the  actual  the  original  design  does  not  constitute  a 
knowledge  of  the  subscriber.  When  he  i-adical  and  fundamental  change  in  the 
contracted,  an  authority  to  consolidate  objects  and  purposes  for  which  the  origi- 
existed,  and  his  contract,  having  been  nal  company  was  chartered.  But  a  new 
made  under  that  law,  must  be  presumed  charter  which  creates  a  new  corjionitiou  is 
to  have  been  made  with  reference  to  it,  not  binding  upon  a  subscriber,  unless  he 
and  cannot,  therefore,  be  impaii-ed  by  the  assents  thereto.  Thus,  a  member  of  a  joint- 
law,  because  the  law  is  a  part  of  the  con-  stock  company,  under  articles  of  associa- 
tract.  Sparrow  v.  Evansville  &  Craw-  tion  providing  that  the  company  shaU 
fordsville  R.  R.  Co.,  7  Ind.  869 ;  Bish  v.  become  incorporatetl,  is  not,  without  his 
Johnson,  21  Ind.  299;  Illinois  River  R.  R.  assent,  bound  by  a  charter  obtained  which 
Co.  V.  Beers,  27  111.  185.  creates  a  new  corporation  without  making 

«  In  Sprigjfft  V.   Western   Union  Tel.  reference  to  any  existing  company,  but 

Co.,   46  Md.  67.  the  court  held  that,  on  which  is  accepted  by  vote  of  the  associa- 

the  acceptance  of  a  charter  by  a  corpora-  tion.     Wallingford  Manufacturing  Co.  v, 

tion,   the  reservation   by  the  legislature  Fox,  12  Vt.  304.     Nor  is  it  competent  for 

of  the  power  to  alter  and  amend  its  char-  the  legislature  to  authorize  a  corporation, 

ter  at  pleasure,  becomes  part  of  the  con-  established  for  the  purpose  of  building  a 

traotbett^een  the  State  and  the  corporators,  certain  railroad,  to  enforce  subscriptions 

and  the  exercise  of  it  in  no  manner  impairs  made  under  a  previous  charter  granted  for 

the  obligation  of  a  contract  within  the  a  different  mad.     Pittsbu^ph,  &c.  R.  R. 

meaning  of  the  Constitution  of  the  United  Co.  «.  Gazzam,  82  Pa.  St.  340. 
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a  different  mode  for  the  service  of  process,^  authorizing  a  reduction 

of  capital,  a  change  of  terminus,  a  shortening  of  the  line,  and  the 

3.  That  the  consolidated  company  thua  solidatiou  of  such  company  with  another, 
established  was  a  legal  and  valid  corijora-  But  an  authority  to  consolidate  existed  at 
tion.  4.  That  it  was  of  no  importance  to  the  time  of  the  creation  of  the  company, 
the  case  whether  the  original  corporations  by  an  act  of  that  State  approved  Feb.  2S, 
were  to  be  considered  as  absolutely  merged  1854.  The  court  say :  **  It  must  be  con- 
in  the  new  corporation,  and  therefore  ex-  ceded  as  a  general  i-ule  that  a  subscriber 
tingaiifaed,  or  as  retaining  their  indivi-  to  the  stock  of  a  railroad  company  is  re- 
dual  corpoTKl*  existence.  5.  That  the  leased  from  obligation  to  pay  his  subscrip- 
new  corporation,  beiiiK  legally  established  tion  by  a  fundamental  alteration  of  the 
and  having  capacity  to  receive  an  assign-  charter.  The  reason  of  the  rule  is  evi- 
ment  of  the  property  of  the  or^giisal  cor-  dent.  A  subscription  is  always  presumed 
porations,  and  such  assignment  havi^i^  to  have  been  made  in  view  of  the  main 
been  made  on  valuable  consideration,  the  design  of  the  corporation,  and  of  the  ar- 
indebtedness  of  6.  had  been  legally  trans-  rangeoKuts  made  for  its  accomplishment, 
ferred  to  and  become  vested  in  the  new  A  radical  ekange  in  the  organization  or 
corporation,  and  he  was  therefore  no  purposes  of  the  oompany  may,  therefore, 
longer  indebted  to  the  original  corpora-  take  away  the  motive  which  induced  the 
tion.  See  also  Scotland  v.  Thomas,  94  subscription,  as  well  as  affect  injuriously 
U.  S.  682,  where  a  similar  rule  was  the  consideration  of  the  contract  For 
adopted  where  a  county  subscribed  for  this  reason  it  is  held  that  such  a  change 
stock,  and  a  consolidation  was  afterwards  exonerates  a  subscriber  from  his  liability 
effected  under  an  amendment  by  the  legis-  for  hfs  subscription  ;  or,  if  the  contract 
latnre,  granted  under  a  reservation  of  has  been  executed,  justifies  a  stockholder 
authority  to  amend,  &c.  Smith  v.  Boston  in  resorting  to  a  court  of  equity  to  restrain 
k  Maine  R.  K.  Co.,  6  Allen  (Mass.),  262  ;  a  company  from  applying  the  funds  of  the 
Spencer  r.  Crawford ville  R.  R.  Co.,  7  Ind.  original  organization  to  any  project  not 
369 ;  Illinois,  &.C.  R.  R.  Co.  v.  Boers,  27  contemplated  by  it.  But  while  this  is 
Ind.  185.  The  mere  consolidation  of  one  true  as  a  general  rule,  it  has  no  applica- 
railroad  company  with  another  company,  tion  to  a  case  like  the  present.  The  con- 
under  a  statute  authorizing  the  consolida-  solidation  .  .  .  was  no  departure  from 
tion  of  such  companies,  will  not  discharge  its  original  design.  The  general  statute 
or  release  a  non -assenting  subscriber  for  of  the  State  .  .  .  authorized  all  railroad 
stock  in  one  of  the  companies.  Nugent  v.  companies,  then  organized  or  thereafter  to 
Supervisors,  19  Wall.  (IJ.  S.)  241  ;  Cork  &  be  organized,  to  consolidate  their  property 
Youghal  Railway  Co.  v.  Patterson,  87  and  stock  with  each  other,  and  with  com- 
Eng.  L.  &  E<i.  898  ;  Nixon  v.  Brownlow,  panies  out  of  the  State,  whenever  their 
3  H.  &  N.  686  ;  Sparrow  r.  Railroad  Co.,  lines  connect  with  the  lines  of  such  com- 
7  Ind.  869  ;  Bish  v.  Johnson,  21  Ind.  panies  out  of  the  State.  .  .  .  The  Anieri- 
299 ;  Hanna  v.  Cincinnati  &  Ft.  Wayne  can  authorities  uniformly  assert  that  the 
R.  K.  Co.,  80  id.  30  ;  Atchison,  Colorado  &  subscriber  for  stock  is  released  from  his 
Pacific  K  R.  Co.  r.  Comm.  of  Phillips  subscriptions  by  a  subsequent  alteration 
County.  The  general  rule  is  illustratc^d  of  the  organization  or  purposes  of  the 
by  the  opinion  of  the  supreme  court  of  the  company  only  w?ien  such  alteration  is 
United  States  in  the  case  of  Nugent  v.  both  fundamental  and  not  provided  for  or 
Supervisors,  19  Wall.  (U.  S.)  241,  in  contemplated  by  unifier  the  charter  itself  or 
which  an  attempt  was  made  to  avoid  a  the  general  laws  of  the  State."  See  also 
subscription  on  the  part  of  a  county  in  the  Hanna  o.  Cincinnati,  &c.  R.  R.  Co.,  20  Ind. 
State  of  Illinois  to  the  stock  of  a  corpora-  30,  where  it  was  held  that,  as  one  of  the 
tion,  on  the  ground  of  a  subsequent  con-  purposes  for  which  the  corporation  was 


1  Railroad  Co.  v,  Hecht,  95  U.  S.  168. 
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leasing  of  the  road  to  another  corporation,'  authorizing  the  election 
of  additional  directors,  and  making  different  provisions  as  to  the 
right  of  stockholders  to  vote  upon  their  stock  ^  or  a  change  in  the 
location  and  direction  of  the  route,^  or  authorizing  an  extension  of 
the  road*  or  the  construction  of  branch  railroads,^ — have  been  held 
not  to  impair  the  contract  between  the  corporation  and  the  sub- 
scriber ;  and  the  same  may  be  said  of  any  amendment  which  does 
not  work  a  fundamental  change  in  the  enterprise,  so  as  to  change 
the  contract  liabilities  and  duties  of  the  subscriber.  But,  even 
under  a  reservation  of  authority  to  alter,  amend,  or  repeal  a  charter, 
the  legislature  does  not  acquire  unlimited  power  over  a  corporation, 
to  make  alterations  in  the  charter  which  impair  its  vested  rights, 
nor  does  such  reservation  sanction  a  reckless  invasion  of  rights  of 
property,  or  an  interference  with  contract  obligations.®  Therefore 
any  change  or  alteration  in  the  charter,  after  a  subscription  has  been 
made,  which /undanuTUalli/  changes  the  character,  structure,  or  purpose 
of  the  corporation,  operates  a  change  in  the  contract  of  subscription 

organized  was  to  consolidate,  it  woald  be  ^  Ererhart  v.  West  Chester,  &c.  B.  R. 
presumed  that  the  subscriber  might  have  Co.,  28  Penn.  St.  339. 
reasonably  anticipated  such  a  result,  and  *  Delaware  R.  R.  Co.  v.  Thorp,  1  Houst. 
he  was  held  bound  by  his  subscription.  (Del.)  149  ;  Midland  Great  Western  Rail- 
See,  also,  Hamilton  v.  Hobart,  2  Gray  way,  &c.  Co.  v.  Gordon,  11  Jur.  440;  Cen- 
(Mass.),  543  ;  Gardner  v.  Hamilton  Ins.  tral  Plank  Road  Co.  v.  Clemons,  16  Mo. 
Co.,  33  N.  Y.  421  ;  Sparrow  f.  Evansville,  359.  Even  though  it  prejudices  the  sub- 
&c.  R.  R.  Co.,  7  Ind.  369  ;  Bishv.  Johnson,  scriber's  expectations  of  the  benefits  he 
21  id.  299  ;  Mowrey  v,  Indiana,  &c.  R.  R.  would  derive  from  the  first  location.  Irvin 
C^.,  4  Biss.  (U.  S.  C.  C.)  78  ;  Blatchford  v.  Turnpike  Ca,  2  Penn.  466;  Fry  v.  Lex- 
V.  Ross,  54  Barb.  (N.  Y.)  42.  Where  a  ington,  &c.  R.  R.  Co.,  2  Met.  (Ky.)  314. 
snbscription  is  made  after  an  agreement  *  Midland,  &c.  Railway  v.  Gordon, 
for  a  consolidation  is  entered  into,  but  be-  an^ ;  Durfee  v.  Old  Colony  R.  R.  Co., 
fore  it  is  liled  in  the  office  designated  by  5  Allen  (Mass.),  230;  Pacific  R.  R.  Co.  v. 
law,  is  valid,  although  the  agreement  has  Hughes,  22  Mo.  291;  Pacific  R.  R.  Co.  v. 
not  been  filed.  McClure  v.  People's  Renshaw,  18  id.  210;  Del.  &  Atlantic  R.  R. 
Freight  R.  R.  Co.,  90  Penn.  St  269.  Co.  v,  Irick,  28  N.  J.  L.  321.  And  the 
But  a  company  formed  by  the  consolida-  assumption  of  new  respK}nsibilities.  Rice 
tion  of  two  or  more  companies  cannot  v.  Rock  Island,  &c.  R.  R.  Co.,  21  111.  93; 
make  a  valid  assessment  upon  subscrip-  Hay  worth  v.  Junction  R.  R.  Co.,  IS  Ind. 
tions  to  the  capital  of  one  of  the  original  348. 

corporations    before     the     consolidation         *  Schenectady,  Ac.  Plank  Road  Co.  v. 

papers  are  filed  as  required  by  law,  be-  Thatcher,  11  N.  Y.  102;  Northern  R,  R, 

cause  the  statute  is  the  only  source  from  Co.  v.  Miller,  10  Barb.  (N.  Y.)  260;  Buf- 

which  the  consolidated  company  derives  falo,  &c.  R.  R.  Co.  v,  Dudley,  14  N.  Y. 

its  existence.    Peninsular  R.  R.   Co.   v.  363. 

Thorp,  28  Mich.  506.  «  Miller  v.  State.  16  Wall.  (IT.  S.)  478  ; 

1  Troy  &  Rutland  R.  R.  Co.  r.  Kerr,  Oldtown,  Ac.  R.  R.  Co.  r.  Veazie,  89  Me. 

17  Barb.  (N.  Y.)  581.  471  ;  New  Haven,  &c.  R.  R.  Co.  v.  Chap- 

man,  88  Conn«  56. 
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which  releases  tlie  subscriber  from  his  obligation  to  take  and  pay 
for  the  stock  subscribed  for  by  him,  —  notwithstanding  such  reser- 
vation of  authority  by  the  legislature.^ 

Sec.  40.  No  definite  rule  can  be  given :  Principal  tests.  —  No 
absolute  rule  can  be  laid  down  as  to  what  is  a  material  departure 
from  the  contract,  —  either  in  the  location  of  a  railroad  line,  as  con- 
trasted with  the  route  defined  by  the  original  charter,  or  in  reference 
to  other  matters,  —  which  can  be  applied  in  all  cases.  Each  case 
depends  very  much  upon  its  own  circumstances.  The  materiality  of 
the  change  of  the  route,  or  other  change  in  the  prosecution  of  the 
enterprise,  is  a  question  of  law,  to  be  determined  by  the  court,  upon 
the  facts  ascertained  by  the  jury  or  agreed  upon  by  the  parties.* 

An  alteration  in  the  charter  which  consists  only  of  an  increase  of 
the  corporate  powers,  or  of  a  different  organization  of  the  corporate 
body,  leaving  it  with  lawful  power  to  execute  what  may  be  regarded 
as  substantially  the  original  object  of  its  creation,  will  not  exonerate 
subscribers  to  the  stock  of  the  company.^  And,  as  stated  supra, 
the  question  is  purely  one  of  law  for  the  court 

S£C.  41.  Immaterial  changes.  —  Amendments  of  the  charter  of  an 
incorporated  company  which  are  necessary  to  carry  into  effect  its 
main  design,  or  which  are  useful  and  beneficial,  or  which  merely 
enlarge  the  powers  of  the  corporation  without  materially  changing 
its  original  purpose,  may  be  made  without  the  consent  of  a  share- 

»  Everhart  v.  West  Chester,  &c  R.  B.  Haven  R.  R.  Co.  v,  Croswell,  5  Hill  (N.  Y.), 

Co.,  28  Penn.  St.  839 ;  Hamilton  Mut.  888  ;   Trustees  of  Dartmouth  College  v. 

Ins.  Co.  V,  Hobart,  2  Gray  (Mass.),  548  ;  Woodward,  4  Wheat.  (U.  S.)  618  ;  Sheriff 

Oldtown  &  Lincoln  R.  R.  Co.  v.  Veazie,  v.  Lowndes,  16  Md.  867  ;  Norris  v.  Tras- 

89  Me.  571,  581  ;  Commonwealth  v.  Essex  tees  of  Abington  Academy,  7  G.  &  J.  (Md.) 

Co.,  13  Gray  (Mass.),  258 ;   Allen  v,  Mc-  7  ;  Regents  of  University  of  Maryland  v. 

Keen,  1  Sum.  (U.  S.  C.  C.)  276  ;  Thomp-  Williams,  9  id.   866,  413 ;  Yarmouth  v. 

son  V.  Guion,  5  Jones  (N.  C.)  Eq.  113  ;  North  Yarmouth,  84  id.  411 ;  Tnistees,  &c. 

McCray  v.   Junction  R.  R.  Co.,  9  Ind.  v,  Bradbury,   ^1   i<l-    US;    Louisville  v. 

858 ;  Marietta  &  Cincinnati  R.  R.  Co.  v.  President  k  Tnistees  of  the  University  of 

Elliott,  10  Ohio  St.  57  ;  Barnes  ».  Smith,  Louisville,  15  B.  Mon.  (Ky.)  667  ;  Com- 

10  N.  Y.  550 ;  Troy  &  Rutland  R.  R.  Co.  mon  wealth  v.  Cullen,  13  Ponn.  St.  138  ; 

«.  Kerr,  17  Barb.  (N.  Y.)  604;  Kenosha,  Brown   v.    Hummel,  6    id.   86;    Ellis  v. 

Rockford,  k  Rock  Island  R.  R.   Co.  v.  Marshall,  2  Mass.  277.  \ 

Marsh,  17  Wis.  148  ;  Sage  v.  Dilkrd,  15         «  Witter  v.  Mississippi,  &c.  R.  R.  Co., 

B.   Mon.   (Ky.)  341 ;    Booe  v.  Junction  20  Ark.  468. 

R.  R.  Ca,  10  Ind.  98  ;  Zabriskie  v.  Hack-         «  Pacific  Railroad  v.  Hughes,  22  Mo. 

eusack  &  New  York  R  R.  Co.,  18  N.  J.  291;  Peoria  &  Oqnawka  R.  R.  Co.  v.  Elt- 

£q.  178  ;    Delaware  R.  R.  Co.  v.  Thorp,  ing,  17  111.  429;  Rice  v.  Rock  Island  k 

5   Hoost    (Del.)  454  ;   Woodruff  v.  The  Alton  R.  R.  Co.,  21  IlL  98;  Terre  Haute 

State,  3  Ark.  285  ;   Herrick  v.  Town  of  &  Alton  R.  R.  Co.  v.  Earp,  21  111.  291. 
Randolph,  13  Yt.  525 ;  Hartford  k  New 
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bolder ;  because  tbe  hgbt  to  effectuate  its  plans  and  powers  is  a  rigbt 
incident  to  all  corporations.  But  an  amendment  which  funiameni- 
ally  cluinges  the  responsibililies  and  duties  of  the  company,  or  which 
svperadds  an  entirely  new  enterprise  to  that  which  vxis  origin/dly  con- 
templated, may  be  resisted  by  the  stockholders,  mUess  such  amend- 
ments are  provided  for  in  the  charter  itself,  or  in  the  general  laws  of 
tlie  State  in  force  ai  the  time  the  act  of  incorporation  was  passed  ; 
and  legislative  sanction  to  such  change  cannot  divest  them  of  their 
rights.^ 

Subscribers  who  do  not  assent  to  such  unauthorized  amendment 
may  prevent  the  company  f^m  proceeding  to  act  under  it,  and 
embarking  in  enterprises  not  contemplated  by  the  original  charter; 
but  the  mere  passage  of  the  amendment,  conferring  such  additional 
powers  upon  the  company,  which  it  has  not  attempted,  and  may 
never  attempt,  to  exercise,  does  not  operate  per  se  to  exonerate  a 
shareholder  from  liability  to  pay  his  subscription.^  Nor  will  any 
immaterial  amendment  to  the  charter  which  does  not  change  the 
contract  relations  of  the  parties,  but  which  are  merely  auxiliary  to 
the  original  purpose,  defeat  the  subscriber's  liability.'  Thus,  a 
change  authorizing  the  issue  of  preferred  stock  for  the  purpose  of 
raising  means  to  make  and  equip  the  road  as  originally  contemplated, 
which  amendment  is  accepted  by  a  majority  of  the  stockholders,  and 
such  preferred  stock  issued,  is  not  such  a  radical  change  as  will  ex- 
onerate an  original  subscriber  who  hsw  not  assented  to  the  change  ;* 
neither  will  an  amendment  authorizing  a  change  of  uame,^  extend- 
ing the  time  within  which  the  road  may  be  constructed,®  authorizing 

1  Fry  V.  T^xington.   &c  R.  R.  Co.,  2  Ohio,  136;  New  Orleans,  &c.  R.  R.  Co.  r. 

Met.  (Ky.)  314;  Peoria,  &c.  R.  R.  Co.  v.  Harris,  27  Miss.  617;  Clark  v.  Mononga- 

Preston,  35  Iowa,  115;  Everhart  v.  West  hela  NaVn  Co.,  10  Watts  (Penn.),  864  ; 

Chester  R.  R.   Co.,   28   Penn.   St.    839  ;  Sprigg  v.   Western    Union  Tel.   Co.,   46 

8oiithem  Pt^nn.,  &c.  R.  R.  Co.  v.  Stevens,  Md.  67. 

87  id.  190  ;  New  Orieans,  &o..  R.  R.  Co.  *  Everhart  v.  West  Chester,  Ac.  R.  R. 

V.  Harris,  27  Miss.  517;  Stevens  v.  Rut-  Co.,  ante. 

land,  &c.  R.  R.  Co.,  29  Vt.  546.    Haw-         *  Del.  &  Atlantic  R.  R.  Co.  v.  Irick, 

kins  V.  Mississippi  &  Tennessee  R.  R.  Co.,  23  N.  J.  L.  821 ;  Eppes  v.  Mississippi,  &c. 

85  Miss.  688.  R.  R.  Co.,  36  Ala.  33;  Rutland,  &c.  R.  R. 

«  Fry  V.  Lexington  &  Big  Sandy  R.  R.  Co.  v.  Thrall,  35  Vt.  686. 
Co.,  2  Met.  (Ky.)  314;  Rutland,  &c.  R.  R.         •  Taggart  i\  Western  Md.  R.  R,  Co., 

Co.  V.  Thrall,  35  Vt.  536.  24  Md.  663 ;  Union,  Ac.  Association  «. 

•  Clearwater  v.  Meredith,  1  Wall.  (U.  Neill,   81  Iowa,    95  ;   Poughkeepeie,   &c. 

S.)  25  ;  Gray  v.  Monongahela  Nav'n  Co.,  Plank  Road  Co.  v.  Griffin,  24  N.  Y.  150  ; 

2    W.    &  S.    (Penn.)   156  ;    London  v.  Agricultural  Branch   R.  R.    Co.  v.  Wiu- 

Rrighton  R.  R.  Co.,  6  Bing.  N.  C.  135;  Chester,    18  Allen   (Mass.),   29.      When 

Peoria,  &c.  R.  R.   Co.  v.  Elting,  17  111.  a    charter   has    expired    because  of    the 

429;  Penn.  &  Ohio  Canal  Co.  v.  Webb,  9  laches  of  the  company,  the  liability  of 
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a  mortgage  of  the  property,^  giving  to  the  directors  certain  powers 
formerly  possessed  by  the  stockholders,^  changing  the  name  of  the 

corporation,'  changing  the  mode  of  the  service  of  process  upon  it,* 
r^ulatiiig  the  mode  in  which  payment  shall  be  made;^  and  in  fact, 

subscribers  in  not  revived  by  an  act  re-  commissiouers,   in  which    the  defendant 

Tiviug  the  corpoiution,  Bailey  v.  Holies-  took  part,  and  at  which  a  director  was 

ter,  26  N.  Y.   112,  unless  the  subscriber  chot>en  in  the  place  of  one  who  had  re- 

by  some  decisive  act,  knowing  the  facts,  signed,  and  six  additional  directors  were 

assents  to  the  amendment,  and  treats  his  chosen;  and  at  a  subsequent  meeting  of 

subscription  as  outstanding.    In  Danbnry,  the  directors  on  the  same  day,  at  which 

&c.  R.  R.  Co.  V.  Wilson,  22  Ck)nn.  435,  it  the  defendant  was  present,  an  assessment 

was  provided  by  the  fourteenth  section  was  laid  on  the  stock  subscriptions,  —  it 

of  the  charter  of  a  railroad  corporation,  wi&  held  that  such  notice  of  the  comuus- 

granted  in  1835,  that  such  charter  was  to  sioners,  the  meeting  of  the  stockholders, 

become  void,   *'  If  said  company  shall  not  and  the  choice  of  directors,  amounted  to 

expend  the  sum  of  fifty  thousand  dollars  an  acceptance  of  the  charter,  as  renewed  in 

upon  said  railroad,  or  way,  within  four  1850,  and  was  a  recognition  and  cunfirma- 

yeara  after  the  passage  of  this  act.**   Nuth-  tion  of  all  the  preceding  steps  which  re- 

ing  having  been  done  under  the  charter,  suited  in  the  organization  of  the  company, 

the  legislature,  in  1846,  passed  a  resolu-  and  constituted  a  new  organization,  as  at 

tion,  by  which  it  was  renewed,  and  which  the  time  of  said  last  meeting.      In  an 

provided  that,  if  the  company  should  not  action  to  recover  unpaid  assessments  u)X)n 

expend  the  sum  of  fifty  thousand  dollars  shares  of  the  stock,  it  appeared  that  the 

upon  said  railroad,  as  was  prescribed  in  defendant  was  a  party  to,  and  co-operated 

the  fourteenth  section  of  the  original  char-  actively  with  other  subscribers  and  the 

ter,  witlun  two  years  from  the  rising  of  commissioners  in,  the  organization  of  the 

the  general  assembly  at  which  the  reso-  corporation,  and  participated  in  all  the  pro- 

lution  was  passed,  or  if  they  should  not  ceedings  which  led  to  it,  —  was  one  of  the 

complete  and  put  in  o])eration  a  single,  earliest   and    lai^st    subscribera    to  the 

double,  or  treble  way,  as  authorized  in  the  stock,  and  induced  others  to  subscribe  to 

charter,  within  four  years  after  the  ris-  it,  —  accepted  the  office  of  director,  and 

ing  of  said  general  assembly,  then  the  acted  as  such  in  the  meetings  of  the  di- 

righta,  privileges,  and  iK)wers  of  the  cor-  rectors,  and  in  the  meetings  at  which  the 

poration  should  be  null  and  void.     It  was  instalments  were    laid    and  the  time  of 

held  that  the  company  were  required  both  payment  thereof  extended;  and  upon  these 

to  expend  the  said  sum  of  fifty  thousand  facts  it  was  held  that  he  was  precluded 

dollars,  and  to  complete  their  road  within  from  disputing  the  validity  or  regularity 

the  times  respectively  provided  therefor,  of  the  steps  taken  in  the  organization  of 

Where,   however,   after    more    than    two  the  plaintiffs   as  a  corporation   and  was 

years  from  the  rising  of  the  legislature,  liable  for  the  assessment  upon  his  stock. 

no  part  of  the  fifty  thousand  dollars  hav-  ^  Joy  v.  Jackson,  &c.  Plank  Road  Co., 

ing  been  expended,  and  previous  to  the  11  Mich.  155. 

ses'^iou  of  the  legislature  of  1850,  there  '  East  Tenn.,  &c.   R.  R.  Co.  v.  Gam- 
were  subscriptions   to  the   stock   of   the  mon,    5  Sneed  (Tenn. ),  567  ;   Payson  v, 
com{)any   by  the  defendant   and  others,  Stoever,  2  Dill.  (U.  S.  C.  C.)  427. 
sever<illy;  and  the  company  was  organized  *  Reading  v.  Wedder,  66  III.  80. 
and  directors  chosen,  of  whom  the  defend-  *  Railroad    Co.   v.   Hecht,   94    U.   S. 
'ant  was  one;  and  subsequent  to  such  or-  108. 

ganization  the  legislature,  in  1850,  again  *  Illinois,  &c.    R.  R.  Co.  v.  Beers,  27 

revived  and  renewed  the  charter,  and  ex-  111.  185;  Illinois,  &c.  R.  R.  Co.  v.  Zim- 

tended  the  time  limited  in  the  fourteenth  mer,  20  id.  64.     But  there  is  hardly  room 

lection:  and  after  such  renewal  a  meeting  for  doubt  that  it  is  entirely  out  of  the 

of  tne  fltockbolders  was  convened  by  the  power  of  the  legislature  to  change  the 
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any  amendment  which  is  merely  auxiliary  to  the  powers  conferred 
by  the  charter,  but  which  does  not  in  any  measure  change  the  terms 
of  the  original  contract. 

Sec.  42.  Amendments  not  aoted  upon.  —  It  is  no  defence  to  an 
action  for  calls  upon  subscriptions,  that  amendments  to  the  charter 
have  been  procured  which  work  even  fundamental  changes  in  the 
corporation  and  contract,  if  the  corporation  has  never  acted  upon 
thenj ;  ^  and  a  plea  setting  forth  such  an  amendment  as  a  bar  to  an 
action,  which  does  not  also  set  forth  that  it  was  accepted  and  acted 
on  by  the  corporation,  would  be  bad  upon  demurrer,  because  it  does 
not  show  that  the  defendant  sustains  any  injury  therefrom.*  Nor 
is  he  exonerated  from  liability  to  pay  for  his  stock  by  reason  of  a 
change  in  the  charter  of  the  company,  procured  by  a  part  of  the 
stockholders,  and  adopted  by  the  board  of  directors.  Ue  must  show 
that  the  change  was  ratified  by  a  majority  of  the  stockholders,  otherwise 
it  does  not  become  eflfective.® 

The  fact  that  the  corporation  has  abandoned  its  business  does  not 
operate  as  a  defence  to  an  action  to  recover  the  subscription,  where 
it  appears  that  the  corporation  is  in  debt  to  an  amount  equal  to  the 
amount  subscribed ;  *  nor  does  tha  failure  of  the  corporation  to  con- 
struct its  works  in  the  manner,  or  within  the  time,  stated  when  the 
subscription  was  procured,*  or  to  locate  its  business  at  the  place  con- 
templated by  its  charter,  have  that  eflfect.®  Nor  in  an  action  by  a 
foreign  corporation  to  recover  an  instalment  due  on  stock,  can  it 
bo  set  up  in  defence,  that  subsequently  to  the  commencement  of 
the  suit,  an  onler  was  made,  in  supplementary  proceedings,  at  the 
suit  of  a  creditor  of  the  corporation,  restraining  the  defendant  from 
making  piyment ;  the  defendant  can  be  protected  only  by  an  actual 
payment  to  the  receiver,  under  such  order.^ 

time  for  the  payment  of  caHs,  when  such  *  Id. 

tiiuo  was  ti.xtHl  in  Uie  charter  or  contract  *  Rutland,   &c.   R.  R.   Co.  v.   ThraU, 

of  8uh«^oription,   because  an  amendment  85  Vt.  546;  M.  O.  R.  &R.  R.  Co.  v.  Gaster, 

making  NUch  a  change  would  go  to  the  24  Ark.  97. 

very  essenw  of  t)u»  contract,  and  would  *  Phenix  Warehousing  Co.  v.  Badger, 

ojHMMte  a«  a  su Institution  of  new  terms  67  N.  Y.  294. 

thcrctiK  whicl)  the  K'gi^ature  has  no  power  ^  First  National  Bank  v.  Huiford,  29 

to  nmkc.  Iowa,  579;  Four  Mile  Valley  R.  R.  Co.  v. 

»  Rutland.  *c.  R,  R.   Ca    v,  ThraH.  Bauley.   18  Ohio  St.  208 ;   Pickering  v. 

35  Vt,  51,^:  Fry  r,  Lexiuvrton,  &c.   R.  R,  Templeton,  2  Ma  App.  208. 

t\v.  :J  Met,  (Ky.)  314;  Johus*Mi  r.  Pen-  •  Conrtright ».  Deeds,  37  Iowa,  608. 

Wivla,  ^0.   R,  k  l\v,  9  KU.  ^)9;  Boo-  '  GlenTiUe  WooUen  Co.  p.  Bipley,  43 

kcr'»  iVs*\    IS  Ark.   »a$  ;    H^iwkins*  r.  K.  Y.  206. 
Mi«u«&)piu.  &c<  K.  K.  Co,,  35  Mbs,  6;>^ 
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Sec.  43.  MiscellaneouB  gronndB  of  Defence.  —  It  is  a  general  rule 
that  a  corporatiou  seeking  to  recover  a  subscription  must  show  a 
strict  compliance  with  the  requirements  of  the  laws  under  which  it 
was  constituted,  where  a  defence  is  made  on  the  ground  of  its  fail- 
ure in  this  respect.^  But  in  some  cases  a  compliance  will  be  pre- 
sumed, and  in  others  it  will  be  treated  as  waived  by  the  subscriber. 
Thus,  the  payment  of  instalments  on  the  stock  subscribed  for  would 
usually  be  considered  a  waiver  of  the  failure  of  strict  performance 
of  a  conditional  subscription  and  a  recognition  of  the  legal  organiza- 
tion and  existence  of  the  corporation  by  the  subscriber,  so  as  to  en- 
able the  company  to  recover  the  balance  of  the  subscription.^  And 
where  a  party  subscribed  for  stock  in  and  assisted  in  organizing  a 
plank-road  company,  it  was  held  that  he  could  not  avoid  the  payment 
of  the  stock  subscribed  for  on  the  ground  of  a  failure  of  the  company 
to  strictly  conform  to  thB  law  in  completing  its  organization.*  If 
a  subscription  Uy  the  stock  of  a  railroad  company  is  made  upon 
condition  that  the  road  shall  be  permanently  located  over  a  certain 
route,  if  it  is  so  located  the  condition  is  met,  and  the  completion  of 
the  road  is  not  a  condition  precedent  to  a  right  to  recover  the  sub- 


*  Nelson  v.  Blakey,  47  Iild.  38.  Mich.    28  ;   Monroe  t.  Fort  Wayne,  &c. 

*  Maltby  v.  Northwestern  R.  R.  Co.,  16  R.   R.   Co.,    28   id.    272  ;   Swartwout    v, 
Md.  422.  Michigan,  &c.  R.  R.  Co.,  24  id.  389;  Black 

*  Central  Plank  Road  v.  Clemens,  16  River,  &c.  R.  R.  Co.  r.  Clarke,  25  N.  Y. 
Mo.  359;  Lane  v.  Brainerd,  30  Conn.  665.  208  ;  Holyoke  Bank  v.  Goodman  Paper 
Mere  irregnlarities,  either  in  the  oi^ni-  Mfg.  Co.,  9  Cush.  (Mass.)  676  ;  Buffalo, 
zation  or  action  of  the  corporation,  or  &c.  R  R.  Co.  v,  Gary,  26  N.  Y.  75 ;  Dows 
even  the  commission  of  acts  by  it  which  v,  Napier,  91  111.  44  ;  Gill  v.  Kentucky, 
might  be  seized  upon  by  the  State  to  &c.  Mining  Co.,  7  Bush  (Ky.),  035  ;  Mc- 
forfeit  its  charter,  will  not  release  a  sub-  Carthy  v.  Lavasche,  89  111,  270  ;  Coving- 
8criber  from  his  subscription,  because  they  ton,  &c.  Plank  Road  Co.  u.  Moore,  3  Ind. 
cannot  be  inquired  into  collaterally  and  do  510  ;  Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18 
not  impair  the  obligation  of  the  contract  id.  68  ;  Heaaton  v.  Cincinnati,  &c.  R  R. 
Lehman  v,  Warner.  61  Ala.  456  ;  Upton  Co.,  16  id.  275;  Stoops  v,  Greensburgh,  &c. 
V.  Hansbmugh,  3  Biss.  (U.  S.  C.  C.)  417  ;  Pknk  Road  Co.,  10  id.  47.  Nor  will  a 
Conn.,  &c.  R.  R.  Co.  v.  BaUey,  24  Vt.  465  ;  misuser  or  even  a  non-aser  of  its  franchises. 
Booker's  Case,  18  Ark.  338  ;  Kishaco-  Mississippi,  &c.  R.  R.  Co.  v.  Cross,  20  Ark. 
qmllaa.  &c.  Turnpike  Co.  v.  McConahy,  16  443  ;  Hammett  v.  Little  Rock,  &c.  R  R. 
S.  &  R.  (Penn. )  140;  Wight  v.  Shelby  R.  R,  Co.,  20  id.  204.  Nor  the  fact  that  the  corpo- 
Co.,  16  B.  Mott.  (Ky.)  4;  Montpelier,  &c.  rationoritaofficershavedoneillejral acts, not 
R.  R.  Co.  r.  Langdon,  46  Vt.  284  ;  Oregon  authorized  by  the  charter.  Mississippi,  &c. 
Central  R  R.  Co.  v.  Scoggin,  3  Oregon,  R.  R.  Co.  v.  Gastner,  20  Ark.  455  ;  Hays 
161 ;  Hanover  Junction  R.  R.  Co.  v.  Hal-  v.  Ottawa.  &c.  R.  R.  Co.,  61  111.  422;  Mer- 
dcman,  82  Penn.  St.  36  ;  Kansas  City  rill  v.  P^eaver,  60  Iowa,  404  ;  Johnson  v. 
Hotel  V.  Hunt,  57  Mo.  126  ;  Bucksport,  Crawfordsville,  &c.  R.  R.  Co.,  11  Ind.  280 ; 
&c.  R.  R.  Co.  V,  Buck,  68  Me.  81 ;  Parker  Bucksport,  &c.  R.  R.  Co.  r.  Buck,  68  Me. 
».  Northern  Central,  &c.  R.  R.  Co.,   33  81. 
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scription.^     It  is  no  defence  to  an  action  for  an  assessment  that  a 
certificate  has  been  issued  reciting  that  it  is  '*  non-assessable/'  as 
that  is  niei^ly  a  stipulation  against  assessments  after  the  subscrip- 
tion is  paid.^    Noi'  is  a  stockholder  released  from  his  subscription 
because  the  directors  have  purchased  from  themselves  or  their  friends 
property  for  the  use  of  the  corporation,  at  exaggerated  prices  in  fraud 
of  the  company.^     In  the  case  last  cited,  the  defendant  signed  a 
paper,  with  others,  whereby  he  and  they  agreed  to  unite  in  the  for- 
mation of  a  company  for  the  exclusive  use  and  sale  of  a  patent, 
called  **  Noyce's  patent  for  preserving  fruit,"  each  agreeing  to  take  a 
ceitain  number  of  shares.     Afterward  the  defendant  and  nine  others 
executed  and  acknowledged  the  certificate  of  incorporation  required 
by  law.     The  company,  having  failed  to  exercise  its  privileges  within 
a  year  after  its  incorporation,  was  dissolved,  and  a  receiver  was  ap- 
pointed ;  and  in  an  action  by  him  against  the  defendant  to  recover 
the  amount  due  upon  his  subscription,  he  defended  upon  the  ground 
that  the  diriectors,  in  fraud  of  the  stockholders,  purchased  the  patent 
at  a   greatly  exaggerated  price;  that  he  was  not  a  stockholder; 
and  that  the  company  was  never  legally  incorporated.     As  to  the 
last  two  grounds  of  defence,  the  court  held,  according  to  the  univer- 
sal rule,  that  a  corporation,  when  formed,  may  enforce  payment  of 
a  subscription  made  heforc  the  corporation  had  a  legal  existence.* 
As  to  the  defence  that  the  defendant  was  released  because  of  the 
fraud  of  the  directors,  the  court,  in  denying  the  validity  of  the  de- 
fence, by  Gilbert,  J.,  said :  "  Among  the  defences  pleaded,  one  was 
that  some  of  the  promoters  of  the  company,  who  signed  the  certifi- 
cate of  incorporation  and  were  named  therein  as  trustees,  were  in- 
trusted with  the  duty  of  purchasing  the  patent  right  under  which 
the  business  of  the  company  was  conducted  ;  that  they  purchased  it, 
in  fact,  of  themselves  and  their  associates,  for  the  corporation,  for 
the  price  of  S50,000,  whereas  the  real  price  was  $16,000,  and  that 
the  difference  was  divided  between  them  and  their  associates.     This, 
if  true,  was  a  gross  fraud,  and  no  proof  of  an  actual  intent  to  cheat, 
beside  the  matter  itself,  in  such  a  case,  is  requisite  to  invalidate  the 
transaction.     The  persons  who   undertook  the  duty  of  purchasing 
tlie  patent  thereby  became  agents  of  the  corporation  for  that  pur- 
pose.    The  same  principles  are  applicable  to  them  as  govern  the 

1  Bcrryman  r.  Cincinnati  Southern  Ry.  *  Buffalo,  &c.  R.  R.  Co.  v.  Hatch,  20 

TruMtnoa,  14  Bush  (Ky.),  755.  N.  Y.  161 ;  Burr  «.  WUcox,  22  id.  651 ; 

9  U]»ton  V.  Twbilcock,  91  U.  S.  45.  Strong  r.  Wheaton,  88  Barh.  622. 
•  Dorris  v.  French,  4  Hun  (N.  Y.),  292. 
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relatiou  of  trustee  and  cestui  que  trust  They  were  bound  not  to  do 
anything  which  could  place  thetn  in  a  position  inconsistent  with 
the  interest  of  their  principal.  Agents  are  not  j)ermitted  to  become 
secret  venders  of  property  which  they  are  authorized  to  buy  for  their 
principals,  or  indeed  to  deal  validly  with  their  principals  in  any  case, 
except  where  there  is  the  most  entire  good  faith  and  full  disclosure 
of  all  facts  and  circumstances,  and  an  absence  of  all  undue  influence, 
advantage,  or  imposition.  Nor  will  an  agent,  employed  to  purchase, 
be  permitted,  unless  by  plain  and  express  consent  of  his  principal, 
to  make  any  profit  out  of  the  transaction.^  If  those  who  made  the 
purchase  for  $16,000  were  at  the  time  acting  as  projectors  or  pro- 
moters of  the  company,  they  can  make  no  profit  at  the  company's 
expense  by  a  purchase  and  resale.*  Tlie  injury  occasioned  by  the 
alleged  fraud,  however,  was  done  to  the  corporation,  and  not  to  the 
defendant.  It  constitutes  no  defence  to  an  action  at  law,  brought 
by  the  corporation  or  its  receiver,  to  recover  his  subscription  to  the 
capital  stock.  The  only  mode  of  making  it  available  to  the  defend- 
ant would  be  by  a  bill  in  equity  in  which  the  persons  accused  of 
fraud,  as  well  as  the  corporation,  would  be  necessary  parties."  The 
fact  that  the  directors  have  released  some  of  the  subscribers  from 
their  subscription  does  not  necessarily  discharge  others,  although 
circumstances  may  exist  which  will  have  that  eflFect.*  The  failure 
of  the  agent  of  a  corporation  to  deliver  to  it  the  original  subscription- 
paper  does  not  discharge  those  who  subscribed;*  nor  that  the  com- 
missioners appointed  to  receive  subscriptions  failed  to  obey  the  pro- 
visions of  the  charter  requiring  them  to  exact  a  certain  per  cent  in 
cash  from  each  subscriber ;  ^  nor  that  a  greater  amount  of  subscrip- 
tions, in  the  aggregate,  have  been  received  than  is  authorized;*  nor 
that  the  corporate  property  has  been  seized  on  execution,  or  by  the 
State.7 

Sec.  44.    Personal  disadTantage  to  Subscriber,  —  not  enough. — The 
fact  that  a  subscriber,  at  the  time  he  subscribed  for  stock,  expected 

1  Story's   Eq.    Jur.    §  316  ;   Dally  v.         *  Pickering  v,  Templeton,  2  Mo.  App. 

Wonham,  88  Beav.  154;  Bentley  v.  Cm-  424. 

ven,  18id.  75;  TyrreUtJ.  Bankof  London,  »  Blair  r.    Rntherford,    31   Tex.    465; 

10  H.  L.  Cas.  26;  Beck  v,  Kantorowite,  8  Garrett  v.  Dillsburgh,  &c.   R.  R.  Co.,  78 

K.  &  J.  230.  Penn.  St.  465. 

*  Foss  V.  Harbottle,  2  Hare,  489;  Dena-         •  Oler  v.  Baltimore,  &c.  R.  R.  Co.,  41 
more  Oil  Co.  v.   Depsmore,  64  Penn.  St  Md.  588. 

49;  McElhenny's  Appeal.  61  id.  188.  f  Mullins  v.  North,  &c.  R.  R  Co.,  54 

•  Memphis  Branch  R.  R,  Co.  v.  Sulli*    Ga.  580. 
▼an,  57  Ga.  240;  Macon,  &c.  R.  B.  Co.  v, 

Yason,  id.  314. 
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to  derive  a  pecuniary  or  other  advantage  from  the  construction  of 
the  road  near  his  property,  and  because  of  a  change  in  the  location 
of  the  road,  which  by  the  charter  the  company  was  invested  with  the 
power  to  make,  these  expected  advantages  are  lost  to  him,  affords  no 
ground  for  relief  from  his  subscription,^  unless  the  charter  fixes  the 
location,^  or  the  subscription  is  made  upon  condition  that  it  shall 
be  located  at  a  certain  point.^ 

Sec.  45.  irregularities,  etc.,  in  Formation  and  Action  of  the  Cor- 
poration.—  It  has  already  been  stated  that  mere  irregularities  in  the 
formation  of  a  corporation,  or  even  the  doing  by  it  of  acts  which  are 
illegal,  and  would  justify  the  State  in  proceeding  against  it  for  a  for- 
feiture of  its  charter,  will  not  in  any  measure  impair  its  i^medies 
against  individuals;*  consequently,  as  such  matters  cannot  be  in- 
quired into  collaterally,  they  cannot  be  set  up  to  defeat  the  liability 
of  a  subscriber.^  Under  this  rule,  it  has  been  held  that  the  fact 
that  work  upon  the  construction  of  the  road  has  been  suspended;* 

1  Fry  V,   Lexington,  &c.  R.  R.  Co.,  2  Co.,  16  Md.  422,  it  was  held  that,  as  a 

Met.   (Ky.)  314;  Delaware  R.  R.  Co.  v.  general   rule,   stnct  compliance  with  its 

Thorp,    1   Houst.    (Del.)   149;   Bauct   r.  charter,  as  to  organization,  must  he  shown 

Alton,  &c.  R.  R.  Co.,  13  111.  604.  by  a  corporation  seeking  to  enforce  pay- 

^  Kenosha,  &c.  R.  R.  Co.  v.  Marsh,  17  ment  of  subscriptions  to  its  stock  ;  but  in 

Wis.  13.  some  cases  compliance  will  be  pi-esumetl, 

*  Moore  v.  New  Albany,  &c.  R.  R.  Co.,  and  in  others  it  may  be  waived ;  and  pay- 
15  Ind.  78 ;  Danbury,  &c.  R.  K  Co.  v.  ment  of  instalments  on  a  subscription  to 
Wilson,  22  Conn.  435  ;  Bauct  v.  Alton,  its  stock  is  at  least  a  sufficient  recognition 
&e.  R.  R.  Co.,  13  111.  504.  of  the  legal  existence  and  oi^nization  of  a 

*  See  chapter  1,  §  8,  "  De  Facto  Coe-  corporation  by  the  subscriber  so  i>aying  to 
PORATiONs."  If  the  company  has  done  enable  it  to  recover  the  remaining  instal- 
enough  to  become  a  de  /ado  corporation,  ments  from  him. 

its  power  to  enforce  its  contract  or  other  ^  Lehman  v.    Warner,    61  Ala.    455  ; 

rights  cannot  be  questioned  by  individuals.  Wight  v,  Shelby  R.  R.  Co.,   16  B.  Mon. 

Morse  v.  Fort  Wayne,  &c.   R,  R.  Co.,  28  (Ky.)4;  Dorria i?.  French,  4Huu(N.  Y.), 

Mich.  272 ;  Hanover  Junction,  &c.  R.  R.  292  ;  Rice  v.  Rock  Island.  &c,  R.  R.  Co., 

Co.  V.  Grubb,  82  Penn.  St.  86.     And  a  12  111.  93  ;  McCarthy  v.  Lavasche,  89  111. 

person  who  subscribes  for  stock  directly  to  270  ;   Kishacoquillas,  &c.   T.   Co.  v.  Mc- 

the  corporation  is  at  least  estopped  from  Conahy,  16  S.  &  R.   (Penn.)  140;  Dows 

questioning    its    existence    or    capacity,  v.  Napier,  91  111.  44  ;  Macon,  &r.  R.  R. 

Parker  r.  Northern  R.  R.  Co.,  33  Mich.  Co.  v.   Vason,   67  Ga.    314;   McCuUy  r. 

23  ;  Montpelier,  &c.  R.  R.  Co.  v.   Lang-  Pittsburgh,  &c.  R.  R.  Co.,  32  Penn  St. 

don,  46  Vt.  284.     A  party  who  has  voted  25  ;  Maltby  v.   Northwestern  Va.  R,  R, 

on  his  stock  or  participated  in  any  of  the  Co.,  16  Md.  422 ;  Black  River,  &c.  R.  R. 

corporate  acts,  or  in  any  manner  recognized  Co.  v.  Barnard,  31  Barb.  (N.  Y.)  258, 

the  corporation,  wouhl  most  clearly  be  es-  •  Miller  t?.  Pittsburgh,  &c.  R.  R.  Co., 

topped.    St.  Charles  Mfg.  Co.  v.  Britten,  2  40  Penn.  St.  287.     But  if  the  enterprise  is 

Mo.   A  pp.    290  ;   Occidental   Ins.   Co.    v.  abandoned,  or  the  cx)mpany  ceases  to  pros- 

Gauzhom,  2  id.  205  ;  Phenix  Wnrehous-  ecute  the  work  and  attempts  to  misapply 

ing  Co.  r.   Badger,  67  N.  Y.  294.     Thus  the  funds,  a  subscriber  may  resort  to  a 

in    Maltby  v.   Northwestern,   &c.   R.   R.  court  of  equity  for  an  injunction,  and. 
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or  that  it  was  not  commenced  or  completed  within  the  time  required 
in  the  charter ;  ^  that  the  officers  of  the  company  have  been  guilty 
of  serious  mismanagement  of  its  affairs;^  or  that  they  were  ille- 
gally elected  ;*  or  have  done  illegal  acts;*  or  that  it  has  violated  its 
charter;^  or  that  the  company  has  taken  large  subscriptions  payable 
in  lands,  at  enormous  prices  ;  ^  or  that  other  subscribera  were  I'eleased, 
or  their  stock  was  forfeited;^  or  that  insufficient  notice  of  the  election 
of  directors  was  given;  ®  or  that,  after  the  subscription,  a  by-law  was 
adopted  that  required  the  subscriber  to  pay  for  his  stock  before  he 
could  vote  on  corporation  matters,®  —  affords  no  ground  for  a  defence 
at  law  against  an  action  to  recover  a  subscription.  The  only  remedy 
which  a  subscriber  has  against  the  illegal,  unauthorized,  or  wrongful 
acts  of  the  directors  and  managers  of  a  corporation,  especially  a  rail- 
road corporation,  is  through  the  intervention  of  a  court  of  equity. 
Parties  have  sometimes  interposed  as  a  defence  to  actions  to  recover 
their  subscriptions  the  fact  that  the  corporation  has  become  insol- 
vent, or  that  the  enterprise  has  been  finally  abandoned  ;  but  neither 
ground  affords  any  defence  to  an  action  at  law  whatever,^^  except  in 
the  latter  instance,  where  the  subscriber  can  show  that  no  funds  are 


under  such  circumstances,  the  relief  will  nlbal,  Ac.  Plank  Road  Co.  v.  Menfee,  25 

not  be  denied.      lUinois    Grand    Trunk  Mo.  247  ;  Smith  v,  Tallassee,  &c.  Co.,  SO 

R.  R.  Co.,  29  111.  287.     Where  the  charter  Ala.  650. 

of  a  railroad  company  does  not  authorize  a         •  The  charter  permitting  subscriptions 

consolidation  of  the  road  with  another,  in  lands  to  be  taken.*    Honiady  v.  In- 

bot  an  act  is  subsequently  procured  giving  diana,  &c.  R.  R.  Co.,  9  Ind.  268  ;  Maccow 

such  power  to  the  company,  any  stock-  v.  Indiana,  &c,  R.  R.  Co.,  9  id.  262. 
holder  who  dissents  therefrom  is  entitled         '  N.  0.  &c.  R.  R.  Co.  v.  Lea,  12  La. 

to  sn  injunction  against  such  consolida-  An.   888 ;   Dorman  v.   Jacksonville,   &c 

tion.    Mowrey  v.  IndianapolK  &c.  R.  R.  R.  R.  Co.,  7  Fla.  266. 
Co.,  4  Bias.  (U.  S.  C.  C.)  78 ;  Tuttle  v.         8  Central  Plank  Road  Co.  v.  Clemens, 

Michigan  Air  Line  R.  R.  Co.,  85  Mich.  16  Mo.  399 ;  Eastern  Plank  Road  Co.  v. 

2*7.  Vaughan,  14  N.  Y.  546. 

1  Taggart  v.  Western  Md.  R.  R.  Co.,         »  New  Albany,  &c.  R.  R.  Co.  v,  Mc- 

24  Md.  563;  Smith  v.  Gowar,   2  Duv.  Cormick,  10  Ind.  499  :  Chandler  v.  North- 

(Ky.)  17.  ern  Cross  R.  R.  Co.,  18  111.  190. 

■  MerriU  v.  Reaves,  60  Iowa.  w  Morgan   County  v.  Thomas,  76  111. 

•  Johnson  v.  Crawfordsville,  &c.  R.  R.  120 ;  Hardy  v.  Merriweather,  14  Ind.  293. 
Co.,  11  Ind.  280;  Bncksjiort,  Ac.  R.  R.  And  the  appointment  of  a  receiver  after 
Co.  V.  Buck,  68  Me.  81;  Eak right  v.  the  action  is  commenced  does  not  al>ate 
l/igansport,  tc.  R.  R.  Co.,  18  Ind.  404.  the  suit,  but  it  may  be  continued  in  the 

*  Mississippi,  &c.  R.  R.  Co.  v.  Caster,  name  of  the  corporation,  and  prosecuted 
24  Ark.  96  ;  Hannibal,  &c.  Plank  Road  by  the  receiver.  Phenix  Warehousing  Co. 
Co.  V,  Menfee,  25  Mo.  647  ;  Hays  v.  Ot-  r.  Badger,  6  Hun  (N.  Y.),  297 ;  Tracy  v, 
tawa  R.  R.  Co.,  61  111.  422 ;  Mississippi,  First  National  Bank  of  Selma,  87  N.  Y. 
Ac.  R.  R.  Co.  V,  Cross,  20  Ark.  448.  528  ;  Albany,  Ac.  Ins.  Co.  v.  Van  Vraken, 

»  Little  V.  O'Brien,  9  Mass.  428 ;  Han-  42  How.  Pr.  (N.  Y.)  281.  * 
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needed  to  pay  the  corporate  debts.  The  subscriber,  if  he  has  any 
remedy  in  such  cases,  which  will  always  depend  upon  the  peculiar 
facts  of  each  case,  must  seek  it  in  a  court  of  equity.* 

Sec.  46.  Fraud  as  a  defence.  —  Where  a  person  has  been  induced 
to  subscribe  for  stock  in  a  eoiporation  by  reason  of  false  and  fraud- 
ulent representations  made  to  him  by  the  officers  or  agents  of  the 
compauy,  he  may  set  it  up  as  a  defence  to  an  action  to  recover  his 
subscription ;  2  and  he  may  prove  the  declarations  of  the  officers 
made  at  the  time  of  the  subscription,  for  the  purpose  of  establishing 
such  fraud  ;^  unless  he  was  himself  one  of  the  fraudulent  originators 
of  the  company,  or  has  participated  in  it.*  And  if  he  has  paid 
money  under  his  subscription,  he  may  recover  it  back  in  an  action 
for  money  had  and  received.^  But  it  must  appear  that  he  relied 
upon  the  trutli  of  the  representations  ;  ®  that  the  person  making  them 

1  Id  Boncaster,  &c.  Building  Society,  »  Mitchell  v.  Deeds,  49  lU.  416 ;  Lin- 
L.  R.  4  Eq.  579,  it  was  held  that,  as  it  nett  v.  Males,  38  Iowa,  25  ;  Melendy  v. 
was  shown  that  an  assessment  was  unue-  Keen,  89  111.  395  ;  Kisch  v.  Central  Ry. 
cessary,  there  being  a  surplus  over  all  debts  of  Venezuela,  3  De  G.  J.  &  S.  122.  A  sub- 
and  the  company  winding  up,  a  share-  scription  contract  by  W.  provided  "  that 
holder  was  entitled  to  relief  in  equity  not  exceeding  £700,000  should  be  raised.** 
against  the  assessment  Afterwaitls    fictitious    subscriptions  were 

2  New  Orleans,  Opelousas,  &c.  R.  R.  taken  to  make  up  the  amount  to  £700,000. 
Co.  V.  Williams,  16  La.  An.  315  ;  Jen-  It  was  held  that  such  subscriptions,  not 
nings  1?.  Broughton,  17  Jur.  905.  And  being  bond  fide,  were  no  ground  for  the 
this  is  so,  even  though  the  assessment  is  recovery  of  the  deposit  paid  upon  tiie 
made  for  the  purpose  of  paying  the  ex-  subscription  of  W.  Watts  v.  Salter, 
penses  of  the  company.  BrockweU's  Case,  10  C.  B.  477.  A  statement  on  the  part 
29  L.  T.  875  ;  Litclifield  Bank  v.  Peck,  of  the  agent  of  a  corporation  as  to  th« 
29  Conn.  384.  But  see  O^nlvie  r.  Knox  pecuniary  condition  and  prospect  of  hia 
Ins.  Co.,  23  How.  (U.  S.)  880.  corporation  will  not  avoid  a  subscription, 

«  Henderson  v.  R.  R.  Co.,  17  Tex.  560 ;  unless  the  falsity  and  fraud  of  such  n»pre- 
Rives  V.  Plank  Road  Co.,  30  Ala.  92  ;  sentations  aw  clearly  shown,  and  unless  it 
Hester  v.  Memphis,  &c.  R.  R.  Co.,  82  is  manifest  that  the  condition  of  the  enter- 
Miss.  378.  prise  constituted  a  material  inducement  to 
<  Lit<ihfield  Bank  v.  Peck,  arUe.  the  subscription.  To  avoid  a  subscription 
*  Atkinson  v.  Pocock,  12  Jur.  60  ;  Jar-  on  the  ground  of  false  representation  of  an 
rett  V.  Kennetly,  6  C.  B.  319  ;  Woutner  agent,  it  must  be  aJiown  thai  th^  sUxUmcnt 
t?.  Shnirp,  4  iil.  404.  The  promoters  of  a  was  not  uttered  as  an  opinion^  but  as  an 
proposed  corjioration  who  made  the  false  ascertained  and  existing  fad.  It  must  not 
representations,  as  well  as  the  company  only  be  false  in  fact,  but  must  also  Im? 
itself,  are  liable  to  an  action  for  damages,  either  known  to  be  so  by  the  ^wirty  utter- 
for  deceit  in  inducing  the  plaintiff  to  sub-  ing  it,  or  his  position  must  be  one  tliat 
scribe.  Paddock  r.  Fletcher,  42  Vt.  389.  made  it  his  duty  to  know  the  truth,  Sel- 
But  to  warrant  an  action  to  recover  back  ma,  Marion,  and  Memphis  R.  R-  Co.  r. 
a  subscription,  the  case  must  show  some  Anderson,  51  Miss.  829.  Subscriptions 
misrepresentation  or  fraud,  or  an  entire  obtained  by  fraudulent  representations  of 
failure  in  the  objects  and  purposes  of  IM  the  plaintiffs,  or  to  which  they  were  privj-, 
emnjmiy.  Kelsey  v.  Northern  Light  Oil  wUl  not  be  enforeed.  Davis  t\  Dumont, 
Co.,  64  Barb.  ill.  87  la.  47;  Melendy  «.  Keen,  89  lU.  895. 
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had  authority  to  act  for  the  coi'poration  in  obtaining  subscriptions  ;  * 
and  that  the  falsity  of  the  representations  was  known  to  the  agent 
making  them,  or  ought  to  have  been  known  by  him.* 

Where  a  "  prospectus  "  of  a  company  is  issued  by  the  directors,  to 
induce  persons  to  subscribe  for  stock,  they  are  regarded  as  so  far  the 
agents  of  the  company  that,  if  the  statements  therein  are  false  and 
fraudulent,  the  contract  will  be  set  aside  in  a  court  of  equity  upon 
proper  application  by  a  subscriber.  The  proper  inquiry  in  such  case 
is,  "  whether  the  prospectus,  so  issued,  contains  such  representations 
or  such  suppression  of  existing  facts,  that,  if  the  real  truth  had  been 

Thas,  a  fanner  and  his  wife,  on  the  line  of  false,  though  believed  by  the  director  and 

a  proposed  railroad,  subscribed  to  stock  in  C.  at  the  time  to  be  true,  and  such  Swede 

the  road  and  mortgaged  their  farm,  upon  was  induced  theraby  to  sign  the  note,  — 

representations  made  to  them  by  agents  of  such  notes,  being  obtained  by  false  asser- 

the  road  and  others,  in  a  time  of  excite-  tions  of  fact,  are  fraudulent  and  cannot  be 

nient  got  up  at  public  meetings,  that  the  collected.     Wickham  v.  Grant,  28  Eans. 

road  would  prove  a  lucrative  investment  617.    But  where  the  plea  averred  that  the 

of  money,  a  very  profitable  thing  to  the  inducement  to  subscribe  for  stock  was  to 

neighborhood,  etc.     The  making  of  the  procure  a  competing  line  to  another  named 

road  was  begun,  and,  after  a  good  deal  of  road,  and  the  agent  at  the  time  represented 

money  had  been  laid  out,  it  was  stopped  that  the  road  should  remain  a  competing 

for  want  of  funds.    The  mortgage  thus  got  line,  but  when  completed  it  was  leased  to 

was  assigned  to  a  director  of  the  road  who  the  competing  ixiad,  it  was  held  that  this 

was  a  large  creditor  of  the  road.     It  was  plea  was  bad  on  demurrer,  as  it  failed  to 

held,  on  a  bill  by  him  to  foreclose,  that  he  aver  that  the  agBntfaltely  avd/raudulentfy 

was  to  be  taken  as  an  innocent  holder  for  made  the  represeniMions,     Fraud  must  be 

value  ;  and  that  he  was  entitled  to  a  de-  pleaded  and  proved.    Hays  v.  Ottawa,  Os- 

cree.    Sawyer  v.  Prickett,  19  Wall.  (U.  S.)  wego,  and  Fox  River  Valley  R.  R.  Co.,  61 

146.  So,  where  a  railroad  company  was  seek-  111.  422,  1871;  12  Amer.  Ry.  Rep.  454. 

ingto  procure  local  aid  for  the  constniction  Oregon  Central  R.  R.  Co.  v.  Scoggin,  3 

of  its  road,  and  in  pureuance  of  this  plan  Oregon,  161  ;  Burlington,  &c  R.  R.  Co.  r. 

its  board  of  directors  at  a  regular  meeting  Palmer,  42  Iowa,  222. 
adopted  a  blank   form  for  notes  for  the         *  Goodrich  t;.   Reynolds,  81   111.  490  ; 

purpose  of  obtaining  private  subscriptions  ;  Fort  Wayne,  &c.  R.  R.  Co.  v.  Deane,  10 

and  by  the  order  of  the  board  a  number  of  Ind.  663  ;   Penobejcot  R.  R,  Co.  v.  White, 

these  blanks  wer»»  delivered  to  one  of  the  41  Me.  512. 

members  of  the  board  who  was  a  Swede ;         2  HeymantJ.  European,  &c.  Ry.  Co.,  L. 

who,haring  great  influence  among  the  popu-  R  7  Eq.  162  ;  Burns  v,  Pennell,  2  H.  L. 

lation  of  that  nationality  in  his  neighbor-  Cas.  497  ;  Selma,  &c.  R.  R.  Co.  v.  Ander 

hood,  employed  one  C,  another  Swede  of  son,  aiUe;  Waldo  v,  Chicago,  &c.  R.  R.Co, 

influence,  who  could  not  read  or  write  Eng-  14  Wis.  676  ;  Davis  v.  Dumont,  37  Iowa, 

lish  well,  to  take  the  blanks  and  obtain  from  47;  Burlap  r.  Milwaukee,  18  Wis.  431; 

the  Swedish  population  in  his  town  sub'-  Nugent  v.  Cincinnati,  &c.  R.  R.  Co.,  2  Dis. 

scriptions  to  the  railroad ;  and  C,  under  (Ohio)  302  ;  Henderson   v.  San  Antonio, 

the  direction  and  with  the  consent  of  said  Ac.  R.  R.  Co.,  17  Tox.  660  ;  Water  Vallej 

director,  made  positive  assertions  of  fact  to  Mfg.  Co.  v.  I^eaman,  63  Miss.  655  ;  Vree. 

a  Swede  farmer,  who  could  not  read  or  land  v,   N.  J.  Stone  Co.,  29   N.  J.  Eq. 

nndePBtand  English  thoroughly,  as  to  the  188 ;  Vawter  «  Ohio,  &c.  R.  R.  Co.,  14 

pQiport  and  meaning  of  the  language  of  Ind.  174. 
the  notes,  which  aasertions  of  fact  were 
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stated,  it  is  reasonable  to  believe  the  plaintiff  would  not  have  entered 
into  the  contract ;  that  is,  that  he  would  not  have  taken  the  shares 
allotted  to  him,  and  those  which  he  purchased/'  But  the  omission 
to  state  in  a  prospectus  the  number  of  shares  taken  by  the  directors, 
or  other  persons  in  their  interest,  is  no  such  fraud  as  will  enable  a 
subscriber  to  avoid  his  subscription.^ 

In  another  English  case,^  in  an  action  by  an  allottee  of  a  railway 
company  for  the  recovery  of  his  deposit,  it  appeared  that  the  com- 
pany issued  a  prospectus,  which  stated  the  capital  to  consist  of  60,000 
shares  of  a  certain  value;  and  the  plaintiff,  after  having  paid  his  de- 
posit, executed  the  subscriber's  agreement,  which  contained  the  usual 
terms  as  to  the  disposition  of  the  deposits.  At  the  time  when  he 
executed  the  deed,  the  deposits  upon  the  whole  number  of  shares 
allotted  had  not  been  paid,  which  fact  was  not  communicated  to 
him.  It  was  held  that,  as  the  withholding  of  the  above  fact  did  not 
amount  to  such  a  fraud  as  to  avoid  the  deed,  the  plaintiff  was  not 
entitled  to  recover  back  his  deposit. 

As  to  what  amounts  to  fraud,  must  depend  necessarily  upon  the 
circumstances  of  each  case.  But  it  may  be  said  that,  if  a  person  is 
induced  to  subscribe  for  stock  by  an  officer  of  the  corporation,  upon 
an  agreement  which  the  officer  had  authority  to  make,  it  is  obligatory  ; 
and  if  he  has  paid  for  the  stock  either  in  whole  or  in  part,  he  may 
recover  back  the  amount,  if  the  agreement  was  not  performed.*  But 
parol  representations  or  agreements  made  at  the  time  of  subscribing 
for  stock  in  a  corporation,  which  are  inconsistcTit  with  the  written 
terms  of  the  subscription^  are  inadmissible,  because  inoperative  and 
void;*  for  their  admission  would  violate  that  salutary  and  well- 

^  Pulsiford  V.  Richards,  17  Jur.  866;  terial  conld  be  produced  at  a  specified  cost, 

Ross  V.  Estates  Investment  Co.,  86  Law  but  that  it  was  the  intention  to  test  the 

J.  (N.  s.)  54;  Heyman  t;.  European,  &c.  invention  further,  and  the  invention  turned 

Railway  Co.,  L.  R.  7  Eq.  164  ;  Central  out  worthless,  and  it  appearing  that  there 

I  Railway  Co.  <?.  Kisch,  L.  R.  2  H.  L.  99 ;  had  been  some  testing,  it  was  held  that 

'  Hallows  V.  Femie,  L.  R.  8  Eq.  620  ;  At-  this  was  not  such  a  misrepresentation  as 

lanta,  &c.  R.  R.  Co.  r.  Hodnett,  86  Ga.  would  enable  a  purchaser  of  shai-es  to  set 

669.    A  contract  to  take  shares  in  a  com-  aside  the  contract.    Denton  v.  Macniel, 

l>any  cannot  be  set  aside  because  it  was  L.  R.  2  Eq.  852. 
founded  on  a  prospectus  which  contains         *  Vane  v.  Cobold,  1  Exchq.  798. 
exaggerated  views  of  the  advantages  of  the         •  Weeden  v.  Mud  River  R  R.  Co.,  14 

company,  but  does  not  contain  any  ma-  Ohio,   568  ;  Crossman  v.   Penrose  Ferry 

terial  misstatement  of  fact.    Where,  there-  Bridge  Co.,  26  Penn.  St  69. 
fore,  a  prospectus  stated  that  a  certain        ^  Connecticut  &  Passumpsic  R.  R.  Co. 

invention  which  it  was  the  object  of  the  «.  Bailey,  24  Vt.  466  ;  Blodgett  v,  Morrill, 

company  to  work  had  been  tested,  and  2  Vt.  609  ;  Piscataqua  Ferry  Co.  v.  Jones, 

that  accoixling  to  the  experiments  the  ma-  89  N.  H.  491 ;  Johnson  v.  Crawfordsville, 
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settled  general  rule,  that  parol  evidence  is  not  admissible  to  alter 
or  vary  the  plain  terms  of  a  written  contract  Therefore  where  the 
charter  or  the  contract  of  subscription  sets  forth  what  the  corporation 
may  or  will  do,  any  parol  agreement  or  representation  that  it  will  do 
something  else  is  not  admissible. 

It  has  been  held  that  representations  as  to  what  the  company 

would  do ;  1  as  to  the  condition  of  the  company  and  expenses  of  the 

kc,  R.  R.  Co.,  11  Ind.  280;  Smith  v.  Co.,  11  Ind.  280;  Missisaippi,  &c.  R.  R. 
PUuk  Road  Co.,  80  Ala.  650.  Agree-  Co.  v.  Cross,  20  Ark.  443;  Evansville, 
inents  secretly  made  with  subscribers  for  Ac.  R.  R.  Co.  v.  Posey,  12  Ind.  868; 
stock  in  a  company,  that  their  subscrip-  •  Eakright  v.  Logansport,  Ac.  R.  R.  Co.,  13 
tions  shall  be  merely  colorable,  or  dis-  id.  404 ;  Carlisle  v.  Evansville,  &c.  R.  R. 
chargeable  on  part  payment,  are  a  fraud  Co.,  id.  477.  Where,  iu  an  action  upon  a 
upon  other  snbscribere,  and  the  subscrip-  subscription  conditioned  upon  the  comple- 
tions should  be  enforced  without  regard  to  tion  of  a  railway,  the  declaration  avers 
them.  Downie  v.  White,  10  Wis.  176 ;  that  the  contract  was  made  upon  a  suffi- 
Robinson  v,  Pittsburgh  k  Conuellsville  dent  consideration,  and  the  antecedent  ne- 
R.  R.  Co.,  32  Penn.  St.  334.  To  similar  gotiations  out  of  which  the  control  grew 
effect  are.  White  Mountains  R.  R.  Co.  v,  are  relied  on  as  constituting  such  consid- 
Eastman,  34  N.  H.  124  ;  Mann  v.  Cooke,  eration,  it  is  proper  to  allow  such  pre- 
20  Conn.  178  ;  New  Albany  R.  R.  Co.  v.  liminary  negotiations  to  be  very  fully  dis- 
Fields,  10  Ind.  187 ;  New  Albany  R.  R.  closeil,  and  a  wide  discretion  in  that  regard 
Co.  V.  Slaughter,  id.  218.  An  individual  must  be  left  with  the  trial  judge.  Tower 
sued  upou  a  stock  subscription  cannot  set  v.  Detroit,  &c.  R.  R.  Co.»  34  Mich.  328. 
up,  as  a  defence  to  the  action,  that  by  So,  where  the  original  agreement  was 
m(*ans  of  a  fraudulent  agreement  with  the  entire,  and  a  part  only  was  reduced  to 
directors  of  the  company  other  subscribers  writing,  parol  evidence  of  the  agreement  is 
were  allowed  to  obtain  their  stock  upon  admissible.  Bross  v.  Cairo,  &c.  R.  R.  Co.. 
more  favorable  terms.  Such  an  arrange-  9  Brad.  (111.)  363.  Declarations  of  an 
ment  is  a  nullity,  and  of  no  avail  to  the  agent  in  relation  to  the  route  of  the  road 
parties  in  whose  behalf  it  was  made.  An-  cannot  be  shown  in  defence  to  an  action 
drrson  v.  Newcastle  &  Richmond  R.  R.  upon  the  subscription,  because  the  effect 
Co.,  12  Ind.  876.  Thus,  where  commis-  would  be  to  engraft  a  condition  upon  the 
sioners  appointed  to  receive  subscriptions  subscription  by  parol,  whereas  if  the  sub- 
were  required  by  the  statute  to  appoition  scriber  intended  to  make  his  subscription 
the  stock  among  the  subscribere  at  their  conditional  upon  the  route  taken,  he 
discretion,  and  in  a  manner  most  ad  van-  should  have  embodied  it  in  his  subscrip- 
tageous  to  the  interests  of  the  company,  tion.  Mississippi,  Ouchita,  &c.  R.  R  Co. 
A.  advanced  to  B.  $1,000,  to  be  applied  v.  Cross,  20  Ark.  448.  Nor  can  suchrepre- 
in  making  the  necessary  payments  upon  sentations  be  set  up  in  defence,  when  they 
iubscriptions  which  B.  was  to  procure  to  merely  relate  to  the  legal  effect  of  the  sub- 
be  madJe  by  third  persons  for  A.'s  benefit,  scription.  Clem  v.  Newcastle,  &c  R  R. 
under  an  arrangement  that  immediately  Co.,  9  Ind.  488.  Nor  when  the  subscriber 
apon  their  receiving  a  distribution  of  the  has  equal  means  of  information  with  the 
stock  it  was  to  be  transferred  to  A.  It  agent.  Thus,  in  an  action  upon  a  sub- 
was  held  that  A.  s  object  being  to  defeat  scription  the  answer  alleged,  1.  That  the 
the  statute  by  concealing  the  fact  that  he  soliciting  agent  represented  that  in  the 
was  the  real  subscriber,  the  contract  was  book  he  produced  there  were  articles  of 
void,  and  he  could  not  recover  back  his  agreement  by  which  the  subscriber  might 
sdvance.  Perkins  «.  Savage,  15  Wend,  pay  for  stock  in  money  or  in  ties  for  the  road 
(N.  Y.)  412.  at  the  rate  of,  &c.,  and  the  defendant  re- 
1  Johnaon  v.  Crawfordsville,  &c.  R.  R.  lying,    &c.,   subscribed  without  reading, 

VOL.  I. — 8 
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enterprise ;  ^  as  to  tbe  amount  of  stock  which  has  been  subscribed  ;^ 
as  to  the  future  prospects  and  value  of  the  enterprise,' —  do  not 
amount  to  sufficient  evidence  of  fraud,  as  such  statements  are  merely 
statements  of  opinion,  which,  although  erroneous,  have  no  tendency 
to  establish  fraud  on  the  part  of  the  person  making  them.* 

&c.,  and  that  said  representations  were  doned  by  the  contractor,  and  the  road 
lalse.  2.  That  a  verbal  entire  contract  has  never  been  completed,  yet  the  sab- 
was  made,  a  part  only  of  which  was  re-  scribers  are  liable  upon  their  said  new 
duced  to  writing  ;  that  it  was  agreed  that  notes.  Fonr  MUe  Valley  R.  R.  Co.  v. 
the  defendant  should  subscribe  two  shares,  Bailey,  18  Ohio  St  208.  Where  certain 
and  might  pay  the  same  in  ties  at  the  rate  representations  as  to  what  a  railway  oom- 
of,  &c.,  on  demand,  and  the  part  reduced  pany  would  do  were  made  at  a  public 
to  writing  is  that  stated  in  the  complaint,  meeting,  and  upon  the  strength  of  these 
and  the  other  part  defendant  demands  to  representations,  A.  conveyed  land  to  the 
prove  by  parol.  The  latter  was  for  the  company,  with  the  understanding  that  be 
pa}inent  of  money  absolutely,  upon  calL  was  to  have  the  advantages  as  stated  in 
It  was  held,  1.  That  tlie  representations  such  meeting,  there  being  no  other  con- 
were  not  peculiarly  within  the  knowledge  sideration,  it  was  held,  that  upon  the  fail- 
of  the  plaintifls,  nor  such  as  the  defend-  ure  of  the  company  to   cany   oat    the 


ant  might  rely  upon.  2.  That  the  de-  promises  made  at  that  meetings  A. 
maud  to  make  parol  proof  was,  in  effect,  a  entitled  to  a  cancellation  of  his  deed, 
demand  to  contradict  or  vary  a  written  Atlanta  and  West  Point  R.  R.  Co.  v.  Hod- 
instrument  by  proof  of  a  verbal  contem-  nett,  86  Ga.  669. 

poraneous  agreement,    which    cannot  be  ^  Walker  v.  Mobile  &  Ohio  R.  R.  Co., 

done.     Thomburg  v.   Newcastle  &  Dan-  34  Miss.  245 ;  Ogilvie  v.  Knox  Ins.  Co.. 

ville  R.  R.  Co.,  14  Ind.  499.     If  a  sub-  22  How.  (U.  S.)  380  ;  Andrews  v.  Ohio, 

scriber  is  induced  to  take  stock  in  a  rail-  &c.  R.  R.  Co.,  14  Ind.  169. 

way  ctmi^nj  by  false  repreaenttUums  tchieh  ^  Hardy  v.  Merriwether,  14  Ind.  203; 

are  not  fraudulent,  and  which  form  no  Bish  v.  Bradfoid,  17  Ind.  '490 ;  Brownlee 

part  of  the  contract  of  mbscription,  he  is  v,  Ohio,  &c  R.  R.  Co.,  18  id.  68  ;  Parker 

not  entitled  to  be  relieved  from  the  ]iay-  v.  Thomas,  19  id.  213 ;  Goodrich  v.  Rey- 

ment  of  the  amount  of  his  subscription,  nolds,  31  111.  490. 

But  if  he  acts  upon  such  representations  *  Vawter  v.  Ohio  &  Mississippi  R.R.  Co., 

to  his  injury,  he  is  entitled  to  relief,  al-  14  Ind.  174 ;  Hardy  v,  Merriwether,  id. 

though  they  may  have   been  innocently  203 ;    Salem   Mill    Dam    Corporation  v. 

made.     Cunningham  v.  Edgefield  &  Ken-  Ropes,  9  Pick.  (Mass.)  187. 

tucky   R.  R.    Co.,  2    Head   (Tenn.),  23.  *  White  Mountain,  &c.  R.  R.  Ca  v.  East- 

Where  subscribers  to  the  stock  of  a  rail-  man,  34  N.  H.  124 ;  Blodgett «.  Morrill,  20 

way  company  had  given  their  notes  for  Vt.509;  Tuckermanv.Brown,83N.  Y.297; 

the    amounts    of    subscription,    payable  SwartaraR.  R.  Co.  v.  Brune,  6  Gill  (Md.), 

when  the  road  should  be  completed,  but  41 ;  Upton  v.  Hansbrough,  3  Bias.  (U.  S. 

were  subsequently    induced  to  take    up  C.  C.)  417 ;  Jewett  v.  Valley  R.  R.  Co., 

these  notes  and  to  give  new  ones,  payable  34  Ohio  St.  601 ;  Henry  o.  Vermillion,  &c 

in  four  years,  in  order  to  enable  the  com-  R.  R.  Co.,  17  Ohio,  187 ;  Noble  r.  CoU 

pany  to  carry  out  a  contract  for  the  com-  lendar,  20  Ohio  St.   199 ;  Sjrracuae,   Ac. 

pletion  of  the  mad,  and  upon  the  confi-  R,  R.  Co.  v,  Gere,  4  Hun  (N.  Y.),  892; 

dent  but  honest  expression  of  opinion  by  Litchfield  Bank  v,  Chureh,  29  Conn.  137  ; 

its  ofiit^era,  that  if  they  would  do  so,  the  Sanger  v.  Upton,  91  U.  S.  56 ;  OregMi 

road  would  lie  completed  under  such  con-  Central  R.  R  Co.  v.  Scoggin,  3  Oregon, 

tract  in  less  thnn  fonr  years,  it  was  held,  161 ;  Dill  v.  Wabash  Valley  R.  R.  Co., 

that  although  the  said  contract  for  bnild-  21  III.  91  ;  Wight  v.  Shelby  R.  R.  Co.,  16 

ing  the  rond  wns  afterward,   and  before  B.    Mon.   (Ky.)  4 ;    Miller  v.   Wild  Cat 

anything  had  been  done  under  it,  aban-  Gravel  Road,  57  Ind.  241 ;  McAllister  «. 
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A  contract  of  this  character  may  be  avoided  upon  the  ground 
that  it  was  induced  by  fraud,  upon  the  same  principles  as  apply  in 
the  case  of  individuals.  The  corporation  cannot  retain  the  benefit 
of  a  contract  which  its  agents  have  procured  by  fraud.  But  the 
subscription  is  not  absolutely  void,  but  only  voidable;  and  until 
disaffirmed  it  is  valid.  And  to  obtain  relief  against  it,  the  case 
must  show  that  the  subscriber  was  not  misled  through  his  own  neg- 
ligence and  omission  of  prudent  inquiries,  and  that  he  acted  promptly 
in  disaffirming  the  contract,  on  acquiring  knowledge  of  the  fraud.^ 
Thus,  where  a  memorandum  of  association  (which  was  registered) 
differed  from  the  prospectus  on  which  it  professed  to  be  founded,  and 
on  which,  as  setting  forth  the  true  objects  of  the  association,  A.  had 
become  a  shareholder,  it  was  held  that  although  he,  on  discovering 
the  difference,  might  have  repudiated  his  shares,  he  could  not,  after 
the  failure  of  the  company,  relieve  himself  from  liability  to  contrib- 
ute to  the  debts  of  the  association,  on  the  ground  that  he  had  been 
ignorant  of  something  which,  with  proper  diligence,  he  might  have 
known.  It  is  the  duty  of  a  person  taking  shares  in  a  company  to 
use  reasonable  diligence  in  making  himself  acquainted  with  the  pro- 
visions of  the  memorandum  of  association.  He  must  take  the  con- 
sequences of  neglect.^ 

Indianapolis  Ac.  R  R.  Co.,  15  Ind.  11;  >  Uptonv.Eng1ebart,3Din.(U.S.S.C.) 
McCarthy  v.  Selinsgrove,  &c.  R.  R.  Co.,  496;  Davis  v.  Dumont,  37  Iowa,  47;  Water 
87  Penn.  St.  832 ;  Vicksburgh,  &c.  R.  R.  Valley  Manuf.  Co.  v.  Seaman,  53  Miss. 
Co.  V.  McKean,  12  La.  An.  638 ;  Green-  655  ;  Custar  v.  Titusville  Gas,  &c.  Co., 
Tille,fte.  R.R.  Co.v.Sinith,  6Rich.  (S.C.)  68  Penn.  St.  381;  Upton  v.  Tribileock, 
»1;  Walker  9.  Mobile,  kc.  R.  R.  Co.,  34  91  U.  S.  45  ;  Hughes  v.  Antietam  Mfg. 
Miss.  245 ;  Ellison  v.  Mobile,  kc  R.  R.  Co.,  34  Md.  316.  Where  a  person  sub- 
Co.,  86  Miss.  572  ;  Piscataqna  Ferry  Co.  scribed  for  shares  upon  representations  con- 
V.  Jones,  39  N.  H.  491 ;  Thomborongh  v.  tained  in  a  prospectus,  which  he  afterwards 
Newcastle,  4c.  R.  R.  Co.,  14  Ind.  499  ;  discovered  to  be  false,  and  subsequently  to 
Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18  Ind.  the  discovery  he  instructed  his  broker  to 
Ct% ;  Cass  9.  Pittsbnrgh,  &c.  R.  R.  Co.,  80  sell  the  shares,  it  was  held  that  his  name 
Penn.  St.  31  ;  N.  E.  R.  &  Co.  v.  Rod-  could  not  be  removed  from  the  register, 
rignes,  10  Rich.  (S.  C.)  278 ;  Milwaukee,  i&  Hop  &  Malt  Exchange,  &c.  Co.,  L.  R. 
kc.  R.  R.  Co.  V,  Field,  12  Wis.  346  ;  Cor-  1  Eq.  483.  That  the  right  to  repudiate 
with  «.  Culver,  69  111.  502  ;  Biah  r.  Brad-  must  be  seasonably  asserted,  see  Chubb 
foni,  17  Ind.  490 ;  Vawter  v.  Ohio,  &c.  v.  Upton,  95  U.  S.  665 ;  Cnnningham  v. 
R.  R.  Ca,  14  Ind.  174  ;  Gelpeke  v.  Blake,  Edgefield,  Ac.  R.  R.  Co.,  2  Head  (Tenn.), 
15  Towa,  387  ;  Melvin  v.  I^mar  Ins.  Co.,  20;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
80  III.  446 ;  McRae  w.  Athintic,  &c.  R  R.  (U.  S.)  380;  Parks  v.  Evansville,  Ac. 
Co.,  5  Jones  (N.  C),  Eq.  395;  Martin  v,  R.  R,  Co.,  23  Ind.  567  ;  Dynes  v,  Shap- 
Pensaoola,   kc.    R.   R.  Co.,  8  Fla.   870;  per,  19  Ind.  165. 

Johnson  v.  Penaaoola,  Ac.  R.  R.  Co.,  9  id.         <  Oakes  v,  Tnrqnand,  L.  R  2  H.  L 

299 ;  Cincinnati,  &c.  R.  R  Co.  v.  Pearce,  325. 
28  Ind.  502. 
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Parol  declarations  made  by  officers  of  a  proposed  company  on 
public  occasions,  if  admissible  at  all  to  invalidate  a  subscription  for 
stock,  cannot  avail  a  subscriber  who  does  not  show  that  such  declar- 
ations amounted  to  fraud  on  the  part  of  the  company,  inducing  error 
on  his  own  part  when  he  subscribed.^  In  other  words,  it  most  be 
shown  that  the  person  making  the  representations  was  the  author- 
ized agent  of  the  corporation ;  the  mere  circumstance  that  he  was  an 
officer  or  stockholder  is  not  enough.^  Thus,  one  of  the  commis* 
sioners  appointed  by  an  act  incorporating  a  railroad  company  to 
take  subscriptions,  the  board  consisting  of  five,  has  no  authority  to 
give  any  assurance  to  subscribers  as  to  the  route  which  shall  be 
adopted  by  the  company  in  the  location  of  their  road.*  In  order  to 
amount  to  fraud  sufficient  to  exonerate  the  subscriber  from  liability, 
there  must  liave  been  riot  only  misrepresentations  of  Tnatters  of  fact ^ 
knowingly  or  recklessly  made,  and  without  belief  thai  the  statement 
was  true,  but  it  must  also  have  been  intended  for  the  subscriber  to  act 
upon,  and  the  sitbscriber  must  have  acted  in  reliance  upon  it,  —  "  dolus 
dans  locus  contractus."  * 

If  fraud  is  established,  no  action  can  be  maintained  by  the  cor- 
poration to  recover  either  upon  the  original  subscription  or  upon 
a  note  given  therefor.  ^  But  the  fraud  must  be  shown  by  some 
specific  conduct  on  the  part  of  the  directors  or  agents  of  the  cor- 
poration which  gave  rise  to  the  contract.^  It  has  been  held  in  Illinois 
that  stock  subscribed  for  must  be  paid,  notwithstanding  the  giving 

1  VicksbHr^h,  &c.  R.  R.  Co.  v.  McKean,  set  on  foot  in  yiolation  of  law ;  or  where 

12  La.  An.  638;   Martin  v.  Pensacola  &  the  maker,  acting  in  good  faith,  was  led  to 

Georgia  li.  R.  Co.,  8  Fla.  870.     Compare  give  the  note  by  false  and  fraudulent  mis- 

(iunningham  v.  Edgefield,  2  Head  (Tenn.),  statements,  with  which  the  company  is 

28.  chargeable  :  as  where  the  maker  of  such  a 

'  Goodrich  V,  Reynolds,  81   III.  490 ;  note  showed  that  the  articles  of  aasocia- 

Ponobscot  R,  R,  Co.  v.  White,  41  Me.  512;  tion  of  an  insurance  company  recited  that 

Kort  Wayne,  &c.  Turnpike  Co.,  10  Ind.  the  whole  stock  was  already  taken  by  the 

008.  original  corporators  ;  that  part  of  the  al- 

"  North  Carolina  R.  R.  Co.  r.  Iieach,  legdl  subscriptions  of  stock  were  fictitious, 

4  J(»iH»s  (N.  C. ).  L.  840.  and  exhibited  for  the  purpose  of  inducing 

*  Taylor  v,  Ashton,  11  M.  &  W.  415  ;  bond  fide  subscriptions ;  that  no  affidavit 
Tljotn  V,  Higland,  8  Kxchq.  725  ;  Attwood  was  appended  to  the  articles,  as  required 
V.  Hiimll,  2  CI.  &  F.  282;  Kennedy  v.  by  law  ;  that,  when  the  license  was  issued, 
rMfiiuna  Royal  Mall  Co.,  L.  R.  2  Q.  B.  the  percentage  required  by  law  had  not  in 
fVHO.  fact  been  paid  in,  and  that  the  stock  note 

•  Oo<'i<h»ntnl  Ins,  Co.  v.  Gauzhom,  2  sued  on  was  given  by  defendants  in  igno- 
Mo.  App,  205.  In  this  ciwe  it  was  held  ranee  of  these  facts,  and  upon  the  ftiith  of 
t!mt  no  action  can  be  maintained,  as  be-  representations  to  the  contrary. 

iwaaii  original  jmrtit»a,  on  a  note  given  for        •  Lord  Brougham  in  Bums  v.  Pen- 
tmniplion  to  a  projK)sed  corporation    nell,  2  H.  L.  Cas.  497. 
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of  a  note  therefor  was  induced  by  the  misrepresentations  of  the 
agents  of  the  company  as  to  the  amount  of  stock  then  subscribed 
and  the  time  within  which  the  road  would  be  completed.^  And 
where  a  secret  agreement  was  entered  into  between  the  directors  of 
a  railroad  company  and  a  subscriber,  that  he  might  within  a  speci- 
fied time  reduce  the  number  of  shares  subscribed  for,  the  subscrip- 
tion being  made  to  appear  bond  fide  for  the  purpose  of  inducing 
others  to  subscribe,  —  in  an  action  by  the  corporation  for  such  sub- 
scription, it  was  held  that  the  full  amount  might  be  recovered,  as 
the  stipulation  to  reduce  the  amount  was  a  fraud  on  the  other  sub- 
scribers.^ But  the  general  rule  is  that  subscriptions  obtained  by 
fraud  cannot  be  enforced  against  the  subscribers,  and  that  although 
the  rule  of  evidence  is  that  parol  representations  cannot  be  permitted 
to  vary  the  terms  of  a  written  agreement,  still  this  rule  will  not 
exclude  parol  evidence  to  show  such  fraud  as  would  be  allowed  to 

1  Goodrich  v.   Beynolds,  81  111.  490 ;  representations  which  are  not  fuifiUed,  it 

Johnson  v.  Crawfordsville,  &c.  R.  K.  Co.,  11  has  been  held  that  he  is  not  hound  to  take 

Ind.  280 ;  Andrews  v.  Ohio,  &c.  R.  R.  Co.,  the  stock.     Bee,  relating  to  the  effect  of 

14  id.  169 ;  Hardy  v.  Merriweather,  id.  fictitious  stock.  Center  T.  Co.  v.  McCon- 

203 ;  Thombuigh  v.  Newcastle,  &c.  R.  R.  ahy,  16  S.  &  R.  (Penn)  140  ;  Thorpe  v, 

Co.,  id.  499  ;  Dynes  v.  Shaffer,  19  id.  165.  Hughes,  8  My.  &  Cr.  742 ;  Crump  v.  U. 

But  see  Wert  9.  CrawfordsWlle,  &c.  R.  R.  S.    Mining    Co.,    7    Gratt.    (Va.)    852; 

Co.,  id.  242  ;    Litchfield  Bank  v.  Church,  Southern  P.  R.  R.  Co.  v.  Hizon,  5  Ind.  166. 

29  Conn.  137  ;  Southern  Plank  Road  Co.  But  when  a    subscriber   discovers   such 

p.  Hizon,  5  Ind.  166.  frauds  he  must  renounce  all  benefits  de- 

*  White  Mt.  R.  R.  Co.  v.  Eastman,  34  rived  from  his  subscription,  or  he  will  be 

K.H.I  24.     See  also  Downie  V.  White,  12  responsible.     Deposit  Asso.   Co.   v.  Ays- 

Wis.  176  ;  Crawford  v  Pittsburgh,  Ac.  R.  cough,  6  E.  &  B.  761.     Sec  also  County 

R.Co.,  32  Penn.  St.  141,  Robinson  17.  Same,  of  Crawford  v.  Pitteburgh  R.  R.  Co.,  82 

id.  334.    When  a  charter  has  been  obtained  Penn.  St.  141 ;  Pittsburgh,  &c  R.  R.  Co. 

by  means  of  fictitious  subscriptions  for  v,  Graham,  86  id.  77  ;  Same  v.  Stewart,  41 

part  of  the  stock,  and  a  fraud  has  been  id.  44  ;  Connecticut  R.  R.  Co. «.  Baxter,  82 

committed  on  a  bond  fide  subscriber  by  Vt.  805  ;  Central  R.  R.  Co.  v.  Eisch,  L.  R. 

which  he  has  sustained  or  might  sustain  2  H.  L.  99  ;  Smith's  Case,  L.  R.  2  Ch. 

injury,   no    action     can     be   maintained  604  ;  Heyinan  v.  European  Ry.  Co.,  L.  R. 

against  him  by  the  corporation  for  the  4  Eq.  154.     If  the  prospectus  contains  a 

amount  of  his  subscription,   unless  such  material   misrepresentation   or   misstate- 

sabscriber  has  accepted  the  charter  and  by  ment  of  facts,   the  subscription  induced 

his  own  acts  has  assisted  in  putting  it  in  thereby    may    be  rescinded.      Smith    v. 

operation  ;  in  that  case  he  cannot  avail  Reese  Riv.  Co.,  L.  R.  2  Eq.  264 ;   Ross 

himself  of  the  fact  that  part  of  the  stock  v.  Estates  Investment  Co.,  L.  R.  8  Eq. 

was  fictitious.     And  if  a  stock  company  122  ;   L.   R.  8  Ch.  682;  Waterhouse  v, 

lets  off  a  part  of  its  subscribers  and  re-  Jamieson,  L.  R.    2  H.   L.  Sc.   29.    But 

tarns  them  their  money,  other  subscribers,  the  misrepresentation  must  be  in  reference 

not  consenting   thereto,    are   discharged  to  a  material  matter.     Lenton  v.  McNeil, 

from  all  liability  growing  out  of  their  L.  R.  Eq.  852 ;  Hallows  v.  Femie,  L.  R. 

original  subscription.     If  a  person  is  in-  8  Ch.  467  ;  Jackson  v.  Tnrquand,  L.  T3L 

doced  to  subscribe  for  stock  by  means  of  4  H.  L.  805. 


\ 
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vitiate  any  other  contittct.^  In  order  to  relieve  himself  from  liability 
upon  his  subscription,  not  only  must  actual  fraud  be  shown,  but  it 
luust  also  appear  that  the  subscriber  acted  upon  the  false  statements 
of  the  agents  of  the  corporation  in  respect  to  matters  of  fact  material 
to  the  value  of  the  enterprise,  and  not  upon  the  mere  speculation  of 
the  directors,  or  upon  his  own  exaggerated  ideas  of  the  prospective 
success  and  value  of  the  business.^ 


1  See  Blodgett  «.  Morrill,  20  Yt.  509 ;  snbecription,  and  which  pioTcs  fain,  —it 
Conn. ,  &c.  R.  H.  Co.  v,  Hailey,  24  id.  465  ;  would  seem  that  the  contract  of  sabecrip- 
Conn.,  &c.  R.  R.  Co.  v,  Baxter,  32  id.  805  ;  tion  shoald  be  held  void,  both  in  law  and 
Burrows  «.  Smith,  10  N.  Y.  550  ;  New  equity.  Wight  v.  Shelby  R.  R.  Co.,  16  B. 
York  Exchange  Co.  c,  DeWolf,  31  id.  273  ;  Hon.  (Ey.)  5  ;  Blodgett  v,  Morrill,  80  YU 
8.  c.  5  Bosw.  593  ;  Coil  v.  Pittsbuiigh  509  ;  Kennebec  &  Port  R.  R.  Co  v.  Waten, 
Female  Coll.,  40  Penn.  St.  439  ;  Kennebec  84  Me.  369  ;  Henderson  v.  RaUway  Co., 
B.  R.  Go.  V.  Waters,  84  Me.  869  ;  Piscato-  17  Tex.  560.  But  if  the  location  of  a 
qua  Ferry  Co.  v.  Jones,  39  N.  H.  491 ;  raUroad  is  different  from  that  prorided  in 
Martin  v.  Pensacola  Coal  Co.,  8  Fla.  370  ;  the  charter,  it  has  been  held  that  the  sub- 
Rives  V.  Plank  Road  Co.,  30  Ala.  92 ;  Smith  scriber  may  lose  his  right  to  object  thereto 
v.  Plank  Road  Co. ,  id.  650 ;  Hester  v.  Mem-  and  to  paying  his  subscription  on  that 
phis  R.  R.  Co. ,  32  Miss.  378  ;  Walker  v.  ground,  unless  he  resorts  to  mandamus  or 
Mobile  R.  R.  Co.,  84  id.  245  ;  Ellison  «.  iigunction  at  the  earliest  convenient  time, 
same,  36  id.  572  ;  Henderson  v,  R.  R.  Co.,  Booker,  ex  parte,  18  Ark.  338  ;  Brownlee 
17  Tex.  560  ;  La  Grange  R.  R.  Co.  v.  Mays,  v.  Ohio,  Ind.  k  IIL  R.  R.  Co.,  18  Ind. 
29  Mo.  64.    The  general  rule  of  evidence  is  68. 

that  parol  statements  and  representations,         ^  Jennings    v.   Broughton,    22    L.  J. 

or  agreements  made  at  the  time  of  the  (n.  8.)  Ch.  585.     A  false  statement  by  a& 

execution  of  a  written  contract,  and  incon-  agent  of  the  company  soliciting  stock  snb- 

sistent  with  the  written  terms  of  the  same,  scriptions,  that  the  company  already  had 

are  inadmissible  and  void,  unless  fraud  is  enough  subscriptions  to  finish  the  road  in 

shown.     Thornburgh  v.  Newcastle  R.  R.  a  specified  time,  and  sought  others  from 

Co.,  14  Ind.  499;  Jolmson  v.  Crowfordsville  persons  living  on  the  line  of  the  road  only 

R.  R.  Co.,  11  id.  280  ;  Hardy  v.  Merri-  as  evidence  of  friendliness,  was  held  to 

wether,  14  id.  203  ;  Kennebec  R.  R.  Co.  bear  merely  on  matters  of  expectation  and 

V.  Watera,  34  Me.  369  :  Wight  v.  Shelby  opinion,  and  not  to  suffice  to  void  the  sub* 

R.  R.  Co.,  16  B.  Mon.  (Ky. )  4  ;  New  York  scription.    Bish  v.  Bradford,  17  Ind.  490 ; 

Exch.  Co.  V,  DeWolf,  5  Bosw.  (N.  Y.)  Brownlee  v.  Ohio,  Ac  R.  R.  Ca,  18  id. 

593  ;  Mississippi   R.  R.  Co.  v.  Cross,  29  68  ;  Parker  v.  Thomas,  19  id.  213  ;  Hardy 

Ark.  443  ;  Smith  v.  Plank  Road  Co,,  80  v,  Merriwether,  14  id.  203.    The  defend* 

Ala.  650.     Oral  evidence  is  inadmissible  ant,  sued  on  his  subscription  for  stock  in 

to  vary  the  terms  of  a  subscription  to  the  a  tunipike  company,  answered  that  he  was 

stock  of  a  corporation,  unless  it  tends  to  illiterate  and  could  not  read,  and  did  not 

show  fraud  or  mistake.      But  where  the  hesr  the  articles  of  association  read  ;  but  a 

subscriber  is  really  misled,  and  induced  party  to  them,  interested  in  obtaining  anb- 

to  subscribe  for  stock  upon  the  represents-  scriptions,  induced  him  to  subscribe  by 

tion  of  a  state  of  facts,  in  regard  to  essen-  his  false  representation  that  the  articles 

tial  matters,  made  by  those  who  take  up  did  not  require  a  payment  of  snbscriptioik 

the  subscription,  and  in  good  faith  and  until  $20,000  had  been  subscribed.     It 

upon  proper  inquiry  and  the  exercise  of  was  held  that  these  averments  set  np  a 

reasonable  discretion  believed  by  the  sub-  sufficient  ground   of   defence.      Wert  v. 

scriber,  and  which  constitutes  the  prevail-  Crawford-^tville,  &c  Co.,  19  Ind.  242.    But 

ing    motive    and    consideration    for   the  parol  declarations  made  by  officers  of  a 
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The  rule  that  parol  evidence  cannot  be  admitted  to  alter  or  deny 
the  terms  of  a  written  contract  has  no  application  where  it  is  merelj 
sought  to  eetablish  substantial  fraud  inducing  the  party  to  enter  into 
the  contract  ^  But  in  no  case  can  a  party  be  permitted  to  prove 
that  certain  fraudulent  representations  or  agreements  were  made 
whidi  are  incoTisistent  with  the  terms  of  the  subscription  ;  ^    nor  the 

company  on  public  occasions,  if  admis-  resentations  of  the  agent  were  admissible 
aible  at  all  to  invalidate  a  subscription  for  on  tbe  part  of  the  defendant,  and  that  it 
stock,  cannot  avail  a  subscriber  who  does  was  a  question  of  fact  for  the  jury  whether 
not  show  that  such  declarations  amounted  or  not  the  subscriber,  from  all  the  ciroum- 
to/raudonthepaH  of  the  company  yindxicing  stances  in  the  case,  was  deceived  by  the 
error  on  his  own  part  when  he  stthscribed,  agent ;  and  where  a  corporation  issued  a 
Vlcksburgb  R.  R.  Co.  v.  McKean,  12  La.  prospectus  and  reporU  of  its  condition  for 
An.  638.  Representations  as  to  the  value  tbe  purpose  of  selling  its  stock,  it  was 
of  tbe  land  given  to  the  company  by  the  held  that  if  there  were  any  false  state- 
United  States,  and  as  to  the  probable  cost  ments  contained  in  such  proposals,  aa  to 
and  profit  of  the  road,  and  the  means  of  maUrUU  faats^  which  misled  purchasers  to 
the  company,  are  but  the  opinions  of  the  their  v^ury,  and  in  which  the  purchasers 
agent,  which  tbe  subscriber  has  no  right  trusted  to  the  agents  of  the  corporation^  the 
to  rely  on,  —  the  falsity  of  which  is  no  contract  of  sale  was  void,  whether  the  cor- 
ground  for  avoiding  the  contract.  Walker  poration  did  this  knowingly  or  not.  The 
V.  Mobile,  &c.  R.  R.  Co.,  84  Miss.  246.  same  rule  was  applied  to  the  concealment 
And  in  the  same  case  it  was  held  that  a  of  material  facts.  Crump  v.  U.  3.  Mining 
colorable  subscription  by  a  person  of  in-  Co.,  7  Gratt  (Va.)  852.  A  corporation  is 
fluence,  shown  to  the  defendant  to  induce  liable  for  false  and  fraudulent  material  rep- 
him  to  subscribe,  does  not  avoid  his  sub-  resentcUions  made  by  its  agents  who  are 
scription,  unless,  relying  on  it,  he  was  engaged  in  soliciting  stock  subscription, 
thereby  induced  to  subscribe.  Fraudulent  that  the  company  is  in  good  condition 
representations  by  an  officer  of  a  corpora-  and  repute,  earning  on  the  completed  por- 
tion at  a  public  meeting,  in  presence  of  a  tiou  of  its  road  four  and  one-half  per  cent 
miyority  of  the  directors,  not  in  pursuance  on  the  entire  cost  of  the  road,  etc., 
of  any  authority  from  their  board,  will  not  when  it  was  a  fact  known  to  these  agents 
discharge  a  subscriber  to  stock.  Buffalo,  that  the  road  was  on  the  verge  of  bank- 
Ac.  R.  R.  Co.  V,  Dudley,  14  N.  Y.  886.  ruptcy,  without  credit,  and  its  stock  and 
While  a  fraadulent  representation  by  an  bonds  of  little  value,  were  held  sufficient 
agent  to  obtain  subscriptions  to  the  stock  ground  for  the  rescission  of  subscriptions 
of  a  company  avoids  the  subscription,  made  on  the  strength  of  such  representa- 
an  unperformed  promise  to  obtain  for  the  tions.  Waldo  v.  Chicago,  &c.  R.  R.  Co., 
subscriber  stock  in  another  company,  or  an  14  Wis.  676. 

honest  mistake  as  to  the  probable  expense  i  New  Orleans,  &c.  R,  R.  Co.  v.  Wil- 

of  the  improvement,  will  not.     Crossman  liams,  16  La.  An.  816  ;  Crump  v.  United 

«.  Penrose  Ferry   Bridge  Co.,   26    Penn.  States  Mining  Co.,  7  Gratt.   (Va.)  852 ; 

St.  69.    When  an  agent  of  a  corporation,  Henderson  9.   R.  R.   Co.,  17  Tex.  660; 

for  the  purpose  of  selling  its  stock,  made  Rives  v.  Plank  Road  Co.,  80  Ala.  92  ;  Wert 

certain  representations  of  the    company  ».  Crawfordville,  &c.  Co.,  19  Ind.  242. 

And  its  prospects,  which  subscribers  said  *  Blodgett  v    Morrill,    20  Yt    609 ; 

were  false  and  fraudulent,  and  were  be-  Conn,  fr  P.  R.   R.  Co.  r.  Bailey,  24  id. 

▼ond  what  was  stated  in  the  prospectus  465  ;  Johnson  v.  Crawfordville  R.  R  Co., 

and  reports  of  the  company,  it  was  held,  11    Ind.  280  ;    Piscataqua  Ferry  Co.   r. 

in  aa  action  by  the  company  against  a  Jones,  89  N.  H.  491 ;  Smith  v.  Plank  Road 

rafaseriber  to  recover  his  stibscription,  that  Co.,  80  Ala.  660. 
eridenoe  of  the  fraadulent  and  £alse  rep- 
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effect  of  the  agreement,  or  what  it  contains ;  ^  as  &  party  is  bound 
to  know  the  contents  of  an  instrument  which  he  signs,  and  its 
effect^  and  has  no  right  to  rely  upon  the  representations  or  judgment 
of  the  other  party  in  that  regard ;  and  if  parol  evidence  were  ad- 
missible to  override  an  agreement  upon  this  ground,  greater  mis- 
chiefs would  result  than  could  possibly  ensue  from  holding  a  party 
up  to  strict  liability  where  he  has  been  misled  as  to  the  effect  of 
his  contract  by  relying  upon  the  statement  or  judgment  of  the  other 
party. 

In  order  to  relieve  a  party  from  liability  on  the  ground  of  fraud, 
misrepresentations  as  to  facts  which  are  not  mere  matters  of  judg- 
ment or  opinion  must  be  shown ;  and  it  is  not  competent  to  show 
that  the  officers  of  the  company  or  the  persons  procuring  the  sub- 
scriptions represented  that  the  company  would  do  certain  things 
which  it  has  not  done  and  did  not  intend  to  do,^  or  made  false 
representations  as  to  the  future  prospects  and  value  of  the  enter- 
prise,' or  the  probable  expenses  of  the  company  *  Nor  can  a  sub- 
scriber for  stock  be  relieved  from  the  payment  on  the  ground  of 
a  fraud  to  which  he  was  a  party,^  nor  if  he  has  been  guilty  of  Uuhts 
in  asserting  the  fraud  * 

The  defence  of  fraud  will  not  be  allowed  in  equity,  when  the  sub- 
scriber's relief  on  that  ground  would  operate  injuriously  to  other  in- 
nocent subscribers,  who  are  presumed  to  have  subscribed  in  reliance 
upon  other  subscriptions,  or  where  it  would  injuriously  affect  the 
creditors  of  the  corporation ;  because,  in  such  cases,  to  release  the 
subscribers  would  be  inequitable  and  unjust  as  to  such  innocent  sub- 
scribers and  creditors^ 

Sec.  47.  Assignment,  Bffeot  of. — The  fact  that  a  subscriber  has 
assigned  and  transferred  his  interest  in  the  shares  of  a  corporation, 
does  not  release  him  from  liability  for  calls,  unless  the  corporation 
has  assented  thereto,  and  the  transfer  has  been  made  upon  the  books  of 

1  Thornbni^gh  v.  Newcastle,  Ac.  R.  R.  Miss.  245  ;  OgHyie  v.  Knox  Ins.  Co.,  22 

Co.,  14  Ind.  499.  How.  (U.  S.)  880. 

«  Martin  «.  Pensacola,  &c,  B.  R.  Co..         •  Graflf  v.  Pittsburgh,  Ac  R.  R.  Ca, 

8  Fla.,  370  ;  Vicksburgh,  Ac.  R.  R.  Co.  v,  81  Penn.  St.  489  ;  Southern  Plank  Road 

McEean,    12   La.    An.   638  ;    Carlisle  v.  Co.  v.  Hizon,  5  Ind.  165  ;  litchaeld  Bank 

Evansville,  &c.  R.  R.  Co.,  18  Ind.  477 ;  «.  Church,  29  Conn.  187. 
Mississippi,  &c.   R.  R.  Co.   v.  Cross,   20         •  Dynes  v.  Shaffer,  19  Ind.  166. 
Ark.  443.  ''  Schaeffer  v.  Home  Ins.  Co.,  46  Ma 

»  Vawter  ».  Ohio,  &c.  R.  R.  Ca,  14  248 ;  Chubb*.  Upton,  96  U.  S.  666  ;  Grsfl 

Ind.  174  ;  Salem  Mill  Dam  Corporation  v.  «.  Pittsbui^^h,  fcc  R.  R  Co.,  81  Penn.  St. 

Ropes,  9  Pick.  (Mass.)  187.  489;  Miller  ».  Hanover  Junction  R.  K 

«  Walker  v.  Mobile,  &c.  R.  R.  Co.,  84  Ca,  87  Penn.  St  95. 
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the  company;'^  and  a  transfer  regularly  made  does  not  relieve  him 
fix>m  liability  for  a  call  made  before  the  transfer.*  If  a  r^ular 
transfer  has  been  made  upon  the  books,  liability  for  calls  afterwards 
made  attaches  to  the  transferee,  although  a  new  certificate  has  not 
been  issued  to  him.^  As  soon  as  the  transfer  has  been  effectuated 
by  an  entry  upon  the  books  of  the  company,  as  required  by  the 
statute  or  the  by-laws  of  the  corporation,  the  transferee  becomes  a 

1  Everbart  v.  West  Chester,  &c.  R.  B.  198  ;  Hartford  &  New  Haven  B.  B.  Co.  v. 
Co.,  28  Penn.  St.  339  ;  Merrimac  Mining  Boorman,  12  Conn.  530 ;  Aylesbury  B.  B. 
Co.  9.  Levy,  54  Penn.  St  227  ;  Graff  v.  v.  Mount,  2  Dowl.  N.  8.  143.  An  as- 
Pittsburgh,  &c.  R  R.  Co.,  31  id.  489  ;  signee  of  shares  which  are  subject  to  the 
Chouteau  Spring  Co.  v,  Harris,  20  Mo.  882;  payment  of  future  caUa,  is  not  personally 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn,  liable  for  such  unpaid  instalments,  in  the 
579 ;  Tumbull  v.  Payson,  16  Bankr.  Beg.  absence  of  any  provision  in  the  act  of  in- 
((J.  S.)  440 :  Corden  v.  Universal  Gas  corporation  to  this  effect.  Palmer  v. 
Co.,  16  M.  &  W.  804 ;  Sayles  v,  Blane,  Bidge  Mining  Co.,  84  Penn.  St  288.  But 
14  Jar.  87  ;  Aylesbury  Bail  way  Co.  v.  a  person  for  whose  benefit  shares  of  stock 
Mount,  2  Dowl.  143  ;  Byder  v.  Alton,  &c  are  made  over,  as  security,  vnthaiU  their 
B.  B.  Co.,  13  111.  516.  It  is  simply  nee-  being  trafu/erred  into  his  name  on  the 
essary,  in  order  to  fix  the  liability  of  an  as-  hooks  of  the  company,  is  not  liable  to  an 
rignee  of  stock,  that  he  has  become  a  stock-  action  for  arrears  of  calls  upon  such  shares, 
holder.  Merrimac  Mining  Co.  v.  Bagley,14  Newry,  &c.  Bail  way  Co.  v.  Moss,  14  Beav. 
Mich.  501.  There  is  no  rule  or  principle  64.  And  the  defendant  in  an  action  for 
of  law  which  can  establish  any  difference  calls  may,  under  a  tnverse  of  his  being  a 
among  stockholders  in  the  duties  which  shareholder,  pnove  that  he  was  not  such 
are  implied  from  that  relation.  The  very  either  de  jure  or  de  fa/dto,  Shropshire 
essence  of  a  corporation  consists  in  its  cor-  Union'  Bail  ways  &  Canal  Company  v. 
porate  succession,  which  is  kept  up  by  the  Anderson,  6  Dowl.  &  L.  482. 
sabstitntion  of  one  owner  for  another  in  >  West  Philadelphia  Canal  Co.  v,  Innes, 
the  proprietorship  of  shares.  If  the  ori-  8  Whart.  (Penn.)  198;  Mann  v.  Pentz, 
ginal  stockholders  stand  under  different  2  Sandf.  Ch.  (N.  Y.)  258 ;  Hartford,  &c. 
relations  to  the  company  from  their  as-  R.  R.  Co.  «.  Boorman,  12  Conn.  530 ; 
sigDS,  the  corporation  itself  loses  some  of  Aylesbury  Railway  Co.  t;.  Mount  2  Dowl. 
its  attributes  by  the  substitution,  or  else  N.  8.  143 ;  Seymour  v,  Sturgis,  26  N.  Y. 
becomes  introduced  into  more  complicated  134  ;  Huddersfield  Canal  Co.  v.  Buckley, 
rplations.  Every  liability,  therefore,  7  T.  B.  36  ;•  Heritage's  Case,  L.  R  9  Eq. 
which  attaches  to  a  stockholder  as  such,  5 ;  Curtis's  Case,  L.  B.  6  Eq.  455  ;  Web- 
is  inseparable  from  the  ownership  of  the  ster  ».  Upton,  91  U.  S.  328  ;  Wheelock  i?. 
stock.  Merrimac  Mining  Co.  v.  Bag-  Kost,  77  111.  296 ;  Allen  v.  Montgomery 
ley,  atOA,  Where  the  owner  of  shares  B.  B.  Co.,  11  Ahu  437  ;  Hall  v.  UDited 
ttanaferred  them  upon  the  books  of  the  States  Ins.  Co.,  5  Gill  (Md.),  484; 
eompany,  after  calls  were  maile,  hvd  before  Brigam  v.  Mead,  10  Allen  (Mass.),  245  ; 
Oey  ftU.  due,  it  was  held  that  the  trans-  Adderiey  v.  Storms,  6  Hill  (N.  Y.),  624. 
feree  was  liable  for  such  calls,  although  be  In  re  Empii^  City  Bank,  18  N.  Y.  190  ; 
had  never  received  certificates,  or  given  Isham  v.  Buckingham,  49  N.  Y.  216  ; 
notice  to  the  transferrer  of  the  acceptance  Gaff  v.  Flesher,  33  Ohio  St.  107  ;  Ever- 
of  the  transfer.  And  it  was  held  to  make  hart  r.  Philadelphia,  &c.  B.  B.  Co.,  28 
no  difference,  that  the  transfer  was  from  Penn.  St  339  ;  Byder  v,  Alton,  Ac.  B.  R 
an  original  subscriber,  without  considera-  Co.,  13  111.  516  ;  Graff  v.  Pittsburgh,  &c 
tion,  and  that  the  holder  is  nevertheless  B.  B.  Co.,  31  Penn.  St.  489. 
liable  for  unpaid  calls.  West  Philadel-  '  Chouteau  Spring  Co.  v.  Harris,  ante, 
phia  Canal  Co.  «.  Innes,  3  Whart.  (Penn.) 


122  CAPITAL  STOCK  —  WHAT  IB.  [CHAP.  U. 

stockholder,  and  subject  to  all  the  burdens  and  benefits  imposed  by 
the  position.^  But  in  order  that  a  stockholder  may  be  released  from 
liability,  the  purchaser  of  the  stock  must  be  some  one  who  succeeds 
to  a  liability  distinct  from  and  in  addition  to  that  of  the  corporation; 
and  an  assignment  to  the  corporation  does  not  have  that  effect* 
So  too  it  must  be  bond  ^fide,  and  not  made  for  the  mere  purpose  of 
evading  liability,  or  of  defeating  creditors.^  The  unpaid  subscrip- 
tions are  treated  as  a  trust  fund  for  the  payment  of  the  debts  of  the 
corporation,  and  if  the  directors  release  subscriptions  or  make  any 
arrangements  with  the  subscribers  which  are  in  fraud  of  the  rights 
of  the  creditors,  the  latter  may  reach  them  in  equity ;  and  doubtless 
if  a  responsible  subscriber  were  permitted  to  assign  his  interest  to  a 
person  whom  he  and  the  directors  knew  to  be  irresponsible,  the  lia- 
bility of  the  subscriber  in  favor  of  the  creditors  of  the  corporation 
would  be  enforced.^  A  b(md  Jide  assignee  of  stock  which  is  issued 
as  fully  paid  up,  cannot  be  made  liable  to  creditors  of  the  corpora- 
tion for  unpaid  instalments  thereon,  if  it  turns  out  that  the  stock 
is  not  in  fact  fully  paid  up.*    The  remedy  of  a  creditor  or  of  any 

^  Merrimac  Mining  Co.  v,  Bagley,  H  10  Minn.  828;  Bartlett  v.  Drew,  67  N.  Y. 

Mich.    501;    Mann    v.   Carrie,   2    Barb.  587;  Bacon  v.  Robertson,  18  How.  (U.S.) 

(N.  Y.)  294 ;  Hall  v.  United  States  Ins.  480;  Hardy  v.  Merriwether,  14  Ind.  208 ; 

Co.,  5  Gill(Md.),  484.     Until  a  transfer  Marsh  v.   Burroughs,    1    W^oods   (U.  & 

is  duly  entered,  the  person  in  whose  name  C.  C. ),  468  ;  In  re  Wincham,  ftc.  Co^ 

the  stock  stands  upon  the  books  is  pre-  L.  R.  9  Ch.  Div^.  329;  Westchester,  &c. 

sumed  to  be  the  owner  thereof.     Midland  R.  R.  Co.  v.  Thomas,  2  PhiL  (Penn.)  344; 

Great    Western    Railway  v.   Gordon,   16  Hatch  v.  Dana,  101  U.  S.  205.     But  the 

Wald.  804.  creditors  of  a  corporation  organized  under 

*  In  re  Reciprocity  Bank,  22  N.  Y.  18 ;  the  general  law  cannot,  at  law,  enfom 
Alford  V.  Miller,  82  Conn.  548  ;  Currier  v.  the  liability  of  a  stockholder  upon  an  im- 
Lebanon  Slate  Co.,  56  N.  H.  262.  paid  subscription.     Patterson  «.   Lynde, 

*  Bawdon  v.  Santas,  1  Hughes  (U.  S.  106  U.  S.  519.  But  they  can  do  so  in 
C.  C. ),  158  ;  Veiller  v.  Brown,  18  Hun  equity.  Crawford  v.  Rohner,  59  Md.  599. 
(N.  Y.),  571;  Nathan  v.  Whitlock,  9  »  Brant  9.  Ehlen,  59  Md.  1.  Where 
Paige  Ch.  (N.  Y. )  152.  stock  has  been  in  good  faith  settled  for  by 

*  Nathan  r.  Whitlock,  ante  ;  Sawyer  a  stockholder,  under  a  bond  fdt  anraoge* 
V.  Hoag,  17  Wall.  (U.  S.)  610;  Osgood  v.  ment  with  the  corporation,  it  is  not  in  all 
King,  42  Iowa,  478;  Mann  v.  Pentz,  2  cases,  and  as  a  matter  of  right,  in  the 
Sandf.  Ch.  (N.  Y.)  466;  Ciirran  r.  Ar-  power  of  a  creditor  to  disturb  this  ar- 
kansas,  15  How.  (U.  S.)  304;  Dalton,  &c  raugement  upon  the  ground  that  in  the 
R.  R.  Co.  17.  Me  Daniel,  56  G  a.  191;  Ogil-  light  of  subsequent  developments  it  proved 
vie  V.  Enox  Ins.  Co.,  22  How.  (U.  S.)  a  disadvantageous  one;  and  espedftUy  is 
880;  Melvin  v.  Lamar  Ins.  Co.,  80  111.  this  the  case  where  the  creditor  knew  of 
446;  Bassett  v.  St.  Albans  Hotel  Co.,  47  the  arrangement  at  the  time,  and  acqni- 
Vt.  313;  McMasters  r.  Davidson,  29  Hun  esced  in  it  Coit  v.  North  Carolina  Gold 
(N.  Y.),  542;  Germantown,  &c.  R.  R.  Co.  Anwigamating  Co.,  14  Fed.  Rep^  (U.  S. 
V.  Fitler,  60  Penn.  St  124;  Hastings  v.  C.  C.)  12.  But  no  agreement  which 
Drew,   76  N.  Y.  9;  Robertson  «.  Sibley,  amounts  only  to  a  nominal  payment  fiot 
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representative  of  a  creditor,  13  bj  a  bill  in  equity  against  the  sul^ 
scribers,  either  one  or  more;^  and  it  is  no  defence  that  by  statute 
such  subscriptions  are  only  payable  in  such  instalments  as  the 
trustees  may  deem  proper.^ 

Sec.  48.  A— egsmentB,  How  most  be  made— IVotioe  of,  fta  —  A 
corporation  does  not,  at  common  law,  possess  the  power  to  make  an 
assessment  upon  the  stockholders,  and  compel  its  payment  by  action ; 
but  such  power,  if  it  exists  at  all,  is  conferred  by  the  charter  or  by 
general  or  special  statute,^  or  arises  from  the  contract  itself.  An 
assessment  can  be  made  only  in  the  manner  provided  by  the  statute,^ 
and  for  the  purposes  therein  named.  Indeed  all  the  conditions  which 
the  statute  imposes  must  first  be  complied  with,  and  the  corporation 
must  be  in  a  position  to  enforce  the  call  by  action ;  that  is,  it  must  be 
organized.  Thus,  where  the  number  of  shares  is  fixed  by  the  charter, 
a  valid  assessment  for  general  purposes  cannot  be  made  against  a  sub- 
scriber  until  the  whole  number  of  shares  are  taken,  unless  the  statute 
otherwise  provides  or  the  shareholders  have  in  some  manner  waived 
the  provisions  of  the  statute  in  this  respect,^  although  the  subscription 
is  in  fact  completed  before  action  is  brought  to  recover  the  assessment* 
If  the  charter  requires  that  notice  shall  be  given  in  certain  news- 

the  fltock,  whether  in  money  or  property,  *  Atlantic  De  Laine  Go.  v.  Mason,  5 

wiU  be  regarded  as  a  valid  payment  against  R.  I.  468  ;  Franklin  Glan  Co.  v.  Alez- 

creditora.     Cnwford  v.  Rohner,  59  Md.  ander,  2  N.  H.  380. 

599.     See  also  Kehlor  r.   Lademann,  11  *  Ex  parte  Winsor,   8  Story   (IT.   S. 

Mo.   App.  550,  where  it  was  held  that  G.  G.),  411 ;  Lewey's  Island  R.  R.  Ca  v. 

where  stock  issned  for  a  sum  less  than  its  Bolton,  48  Me.  451  ;  Portknd  R.  R.  Co. 

par  Taliie,  the  holder  will  be  liable  to  a  v.  Kendall,  81  Me.  476. 

creditor  for  the  diiference.    See  also  a.  p.  *  Central  R.  R.   Co.  v,  Johnson,   81 


V.  Allen,  76  Mo.  884.  N.  H.  890  ;  Hughes  v,   Antietam  Mfg. 

1  Hatch  V.  Dana,  anU ;  Ward  v.  Oris-  Co.,  84  Md.  816  ;  Peoria,  &c.  Co.  v, 
woldYille  Mfg.  Co.,  16  Conn.  598.  In  Preston,  85  Iowa,  115.  That  a  stock- 
these  cases  an  accounting  as  to  other  in-  holder  who  has  participated  or  acquiesced 
debtedness  of  the  corporation  was  held  in  the  action  of  a  corporation  or  of  corpo- 
nnneceaaary ;  but  in  Chandler  v.  Keith,  rate  officers  in  laying  an  assessment,  by 
42  Iowa,  99,  it  was  held  that  a  call,  or  voting  for  a  by-law  directing  it,  or  making 
something  equivalent  thereto,  under  the  payments  upon  it  with  knowledge  of  the 
direction  of  the  court,  based  on  the  in-  facts,  in  estopped  from  setting  np  want  of 
debtednesft  of  the  corporation,  should  pre-  authority  in  the  corporation,  seems  to  l>e 
cede  a  suit  in  favor  of  creditors.  See  also  well  established  (Macon,  &c.  R.  R.  Co. 
ChaiuUer  9.  Siddle,  8  Dill.  (U.  S.  G.  G.)  «.  Vason,  57  (la.  814 ;  Ossipee  Mfg.  Co. «. 
477.  Innocent  purchasers  of  stock  in  Canney,  54  N.  H.  295;  Willamette  Freight- 
open  market  have  been  held  not  to  be  lia-  ing  Co.  v.  Stannus,  4  Oregon,  261 ;  Kansas 
ble  for  any  portion  of  the  unpaid  sub-  City  Hotel  9.  Harris,  51  Mo.  464),  although 
scriptions  to  creditors ;  but  the  remedy  some  of  the  early  cases  seem  to  have  held 
remains  against  the  guilty  parties.    Fore-  otherwise. 

man  v.  Bigelow,  7  Rep.  187  (U.  S.  C.  C).         •  Stratford,  &c.  Railway  Co.  v.  Stntr 

2  Crawfoid  «.  Rohner,  59  Md.  599.  ton,  2  B.  ft  Ad.  518. 
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papers  for  a  certain  number  of  days  before  calls  are  made^^  such 
notice  must  be  given  or  no  valid  assessment  can  be  laid ;  and  per- 
sonal notice  is  not  sufficient^  But  in  Arkansas^  it  is  held  that 
personal  notice  for  the  requisite  time  is  sufficient,  and  that  the  pro- 
vision as  to  publication  is  merely  directory ;  and  in  Massachusetts  a 

*  similar  doctrine  was  held  as  to  the  requirements  of  a  by-law  relating 
to  notice.^  In  that  case  a  by-law  of  a  railroad  corporation  provided 
that,  in  case  of  a  sale  of  shares  for  non-payment  of  assessments,  *'  the 

'  treasurer  should  give  notice  to  the  delinquent  owner,  when  his  resi- 
dence was  known,  of  the  time  and  place  of  sale,  by  letter  seasonably 
put  into  the  mail."  And  it  was  held  that  this  by-law  was  directory 
to  the  treasurer,  and  not  a  condition  precedent ;  and  that  a  written 
notice  of  the  time  and  place  of  sale,  signed  by  the  treasurer,  and 
delivered  to  the  owner  of  the  shares,  or  left  at  his  dwelling-house, 
and  received  by  him  as  soon  as  he  was  entitled  to  receive  it  by  mail, 
was  sufficient  But  in  this  case  it  may  be  questionable  whether  the 
notice  given  was  not  strictly  in  compliance  with  the  statute.  Thus, 
the  charter  of  a  railroad  corporation  authorized  the  directors  to  make 
such  equal  assessments  from  time  to  time  on  all  the  shares  in  the 
corporation  as  they  might  deem  expedient  and  necessary  in  the  ex- 
ecution and  progress  of  the  work ;  provided ''  that  no  assessments 
shall  be  laid  upon  any  share  in  said  corporation  of  a  greater  amount 
than  $100  in  the  whole  on  such  share ;  and  if  a  greater  amount  of 
money  shall  be  necessary  to  complete  said  road,  it  shall  be  raised 
by  creating  new  shares.*'  It  was  held  that  the  charter  limited  the 
amount  of  all  the  assessments  to  $100  on  a  share,  and  that  assess- 
ments beyond  that  sum,  made  by  the  directors  for  the  payment  of 
the  debts  of  the  corporation,  were  illegal.* 

So  a  clause  in  the  charter  of  a  corporation,  ''that  the  shares 
in  said  capital  stock  shall  not  be  liable  to  assessment  after  the 
capital  stock  so  fixed  in  amount  has  been  paid  in,  except  in  equal 
proportions,  and  by  the  consent  of  the  stockholders  owning  at  least 
three-fourths  of  the  shares  of  the  capital  stock  of  the  corporation,'* 
does  not  authorize  a  further  assessment  of  paid  stock,  except  upon 
the  basis  that  the  capital  stock,  fixed  in  amount  by  the  charter,  has 

^  Macon,  &c.  R.  R.  Co.  v.  Vason,  57         *  Lezington,  frc.  B.  B.  Co.  v.  Chandler, 

Ga.  814  ;  Mississippi,  &c.  B.  B.  Co.  v.  18  Met.  (Mass.)  811. 
Gastner,  20  Ark.  455.  *  Great  Falls,  &c.  R  B.  v.  Copp^  8S 

2  Id.  Tonilin  v.  Tonica,  &c.  B.  B.  Co.,  N.  H.  124 ;  Lewey's  Island  B.  B.  Co.  «. 

28  III.  429.  Bolton,  48  Me.  451. 

^  Miaaiasippi,  &c.  B.  B.  Co.  v,  Gastner. 


8E0.  48.]  ASSB88MBNT8,  HOW  MUST  BE  MADB.  125 

been  subscribed  for  and  actually^  paid  in ;  ^  and  generally,  as  before 
stated,  it  is  indispensable  to  the  validity  of  a  call,  that  —  unless  the 
charter  otherwise  provides  —  the  full  number  of  shares  should  be 
subscribed  for ; '  and  the  corporation  cannot  by  its  acts,  votes,  or 
declarations,  relieve  itself  from  its  obligation  to  have  the  capital 
required  by  its  charter.  Should  it  vote  to  waive  all  objections 
to  the  deficiency  and  proceed  to  make  assessments,  it  would  be 
illegal  and  void ;  and  assessments  made  before  the  necessary  amount 
is  subscribed  are  not  binding,  and  are  not  made  so  by  waiver  or 
estoppel.  In  case  after  the  subscription,  but  before  the  number  of 
shares  subscribed  equals  that  required,  an  amendment  to  their  charter 
is  procured  by  which  the  required  number  of  shares  is  reduced,  a 
previous  subscriber  is  not  liable  to  pay  an  assessment  on  his  shares, 
at  least  until  the  sum  originally  fixed  is  subscribed.^ 

Where  the  charter  of  a  railroad  corporation  contained  a  provision 
that  the  capital  stock  should  consist  of  not  less  than  a  certain 
number  of  shares,  it  was  held  that  all  assessments  laid  by  the  com- 
pany before  the  required  number  of  shares  had  been  subscribed  were 
invalid,  and  an  action  for  the  amount  of  such  assessments  could  not 
be  maintained.  And  a  subscription-paper  for  shares  in  a  railroad 
coTporation  which  provides  that  assessments  may  be  laid  "when 
three  thousand  shares  shall  have  been  subscribed,"  does  not  authorize 
the  laying  of  an  assessment  until  the  stipulated  amount  has  been 
unconditionally  subscribed,  payable  in  cash.  Thus  this  provision 
does  not  include  a  subscription^  by  a  contractor  for  building  a  rail- 
road, of  a  certain  number  of  shares,  "being  a  portion  of"  a  sum 
which,  by  his  contract,  was  to  be  paid  to  him  in  stock  at  par,  or,  in 
case  of  any  stock  being  issued  by  the  corporation  below  par,  then 
at  the  rate  of  the  lowest  issue. 

The  same  principle  applies  to  a  subscription  to  the  stock  of  a  rail- 
road company  authorized  by  its  charter  to  connect  at  the  State  line 
with  any  railroad  that  may  be  constructed  from  a  place  in  another 
State,  or  to  take  a  lease  of  any  such  contiguous  railroad,  —  made  upon 

'  Atlantic  De  Laine  Co.  v.  Mason,  5  v.  Wabash  R  R.  Co.,  18  111.  88;  Contoo- 

R.  L  468.  cook  Valley  R.  R.  Co.  v.  Barker,  82  N.  H. 

*  Atlantic  Cotton  Mills  v.  Abbott,  9  862 ;  Penobscot,  kc.  R.  R.  Co.  v.  Dunn, 

Cosh.  (Mass.),  423 ;  Penobscot  R.  R.  Co.  89  Me.  587 ;  Oldtown,  ftc.  R.  R.  Co.  v, 

V.  Dummer,  40  Me.  172  ;  Stoneham  Branch  Teazle,  89  id.  571 ;  White  Mountain  R.  R. 

K.  R.  Ca.  17.  Gould,  2  Gray  (Mass.),  277 ;  Go.  «.  Eastman,  84  N.  H.  124 ;  Great 

Lexington,  kc  R.  R.  Co.  v.  Chandler,  18  Falls,  &c.  R.  R.  Co.  v,  Copp,  88  N.  H.  124. 

Met  (Mass.)  811 ;  Worcester,  Ac.  R.  R.  *  Oldtown,  &c.  R.  R.  Co.  v.  Yeazie,  89 

Cr>.  «.  Hinds,  8  Cnsh.  (Mass.)  110 ;  Peake  Me.  (4  Heath)  671. 
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condition  that  "  no  assessment  shall  be  laid  until  that  part  of  the 
railroad  between  the  end  of  the  line  in  another  State  and  a  certain 

place  in  this  commonwealth  shall  be  put  under  contract"  ^ 

^  Troy,  &c.  B.  R.  Co.  v.  Newton,  8  buigh,  &c.  R.  R.  Co.,  84  Penn.  St  358 ; 
Gray  (Maj>8.),  596.     A  peiiK)!!  may  by  his  N.  H.  Central  R.  R.  Co.  v.  Johnson,  30 
acts  be  estopped  from  denying  his  liabil-  N.  H.  390.     In  an  action  for  calls,  it  was 
ity  as  stockholder.     Thus,  when  a  defend-  found,  npon  a  special  verdict,  that,  before 
ant  is  sued  as  a  stockholder  in  a  railroad  they  wera  made,  the  defendant  was  regis- 
corporation  for  the  sum  remaining  due  on  tered  as  a  shareholder,  and  that  he  knew 
an  assessment  u|K>n  his  shares,  after  they  he  was  registered,  and  that  he  adopted 
have  been  sold  for  non-payment  of  the  the  registry,  and  acted  as  a  shareholder ; 
assessment,  it  is  competent  and  sufficient,  and  it  was  held  that,  upon  such  finding, 
for  the  purpose  of  showing  him  to  be  such  the  defendant  was  presumptively  liable 
stockholder,  and  liable  for  the  assessment,  for  calls.     West  Cornwall  Railway  Co.  pi 
to  give  evidence  that  he  signed  a  subscrip-  Mowatt,  15  Q.  B.  521.    So  payment  of 
tion -paper  for  shares,  before  the  corpora-  instalments  on  a  subscription  to  its  stock, 
tion  was  organized,  that  he  attended  the  is  a  sufficient  recognition  of  the  legal  ex- 
meeting  of  the  stockholders  for  the  organ-  istence  and  oiganization  of  a  corporation 
ization  of  the  corporation,  and  that  he  by  the  subscriber  so  paying,  to  enable  it 
wrote  and  distributed  votes,  and  himself  to  recover  the  remaining  instalments  from 
voted  for  directors.     Lexington  k  West  him.    Maltby  v.  Northwestern,  tc  R.  R. 
Cambridge  R.  R.  Co.  r.  Chandler,  13  Met.  Co.,  16  Hd.  422.     So  where  one  has  paid 
(Msss.)  311.     In  an  action  to  recover  un-  calls  on  shares,  or  attended  meetings  of 
paid  assessments  upon  shares  of  the  stock  the  company,  as  the  proprietor  of  shares, 
of  a  railroad  company,  an  agreement  be-  he  is  estopped  to  deny  membership.    Lon- 
tween  the  defendant  and  a  third  person,  don  Grand  Junction  Railway  Co.  v.  Gra- 
by  whi(;h  the  latter  agreed  to  subscribe  ham,  1  Q.  B.  271  ;  Cromford  &  Highpeak 
for  stock  in  said  company,  and  the  former  Railway  Co.  v,  Lacey,  3  Yon.  k  J.  80. 
guaranteed  to  him  dividends,  equal  to  six  But  it  has  been  held  that  a  stockholder, 
per  cent  per  annum,  on  the  stock  sub-  also  a  director^  is  not  estopped  from  dis- 
scribed  for  by  him  in  pursuance  thereof,  puting,  as  a  stockholder,  his  liability  for 
was  held  to  lie  admissible  in  evidence  for  a  call,  by  the  fact  that  €U  a  dtrtdor  he 
the  purpose  of  showing  that  the  defendant  voted  for  imposing  it ;  nor  by  the  fact 
procuivd  others  to  subscrilie  to  the  stock  that  he  has  made  a  part  payment  upon  it. 
of  said  company,    and  the  inducements  Stratford  &  Moreton  Railway  Co.  p.  Strat- 
wbich  he  held  out  for  that  purpose.     Dan-  ton,  2  B.  &  Ad.  519.     Nor  is  a  subscriber 
bury  k  Norwalk  R.  R.  Co.  v.  Wilson,  22  who  has  paid  an  illegal  assessment  thereby 
Conn.   435.     Where  a  commissioner  ap-  estopped  from  setting  up  illegality  as  a 
pointed    to    receive     subscriptions    sub-  defence  to  a  suit  for  a  second.     Somerset, 
scribed  for  shares  in  his  own  name,  and  &c.  R.  R.  Co.  v.  Cushing,  45  Me.  524. 
then  united  with  other  commissioners  in  A  buyer  of  shares  who  has  made  false  re- 
making a  return,    which  stated  that  the  presentations  to  the  company,  to  induce 
subscriptions  were  in  all  respects   made  them  to  enter  his  name  upon  the  register 
and  taken  in  good  faith  and  agreeably  to  of  shares,  is  estopped  to  deny  the  validity 
the  provisions  and   ivqnirements  of  the  of  the  transfer  so  obtained,  in  an  action 
laws  of  the  State,  and  that  he  had  snb-  against  him  for  calls.     Sheffield,  Ac.  Rail- 
scribed   for  twenty  shares,   and  on    the  way  Co.  v.  Woodcock,  7  M.  &  W.  674; 
strength  of  this  return  the  charter  was  London  Grand  Junction   Railway  Co.  v. 
granted, —  it  was  held  that,  in  an  action  Freeman,  2  Eng    Railw.   Cas.    468.    So 
for  assessments  upon  the  subscription,  he  where  the  party  represented  himself  to 
was  estopped  from  showing  that  it  was  the  company  as  the  owner  of  shares,  and 
made  upon  a  condition   which  had  not  sent  in  scrip  certificateB,  which  had  been 
been  complied  with.     Bavington  v.  Pitts-  purchased  by  him,  claiming  to  be  r^gis- 
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In  another  case,  hj  a  contract  of  subscription  for  stock  in  a  rail- 
road company,  it  was  stipulated  that  two  per  cent  should  be  paid  at 
the  time  of  subscription,  and  three  per  cent  in  three  months  from 
that  date,  and  the  remainder  when  called  for  and  required  by  the 
president  and  directors ;  and  the  first  two  instalments  were  not  to  be 
called  for  until  March  1, 1853.  It  was  held  tliat  the  first  two  instal- 
ments were  payable  on  March  1, 1853,  and  the  latter  was  payable 
thereafter,  at  the  discretion  of  the  company,  according  to  the  terms 
of  the  contract ;  but  that  the  corporation  had  no  right  to  call  for 
the  payment  of  such  instalments  until  it  became  requisite  to  pay 
contractors  for  the  construction  of  the  road  at  the  point  stated.^ 

When  the  charter  does  not  fix  the  number  of  shares,  it  is  pre- 
sumed that  the  legislature  intended  that  the  number  should  be  fixed 
either  by  the  stockholders  or  directors ;  and  it  is  an  indispensable 
requisite  that  the  number  should  be  so  fixed,  before  an  assessment 
can  be  made.^  But  when  the  charter  of  the  company  requires  that 
the  capital  stock  be  not  less  than  500  nor  more  than  10,000  shares, 
of  $100  each,  and  authorizes  the  directors  to  assess  upon  500  shares 
as  soon  as  subscribed,  and  from  time  to  time  to  enlarge  the  capital 
to  the  maximum  amount  named  in  the  charter,  all  the  shares  to  be 
equally  assessed,  —  it  is  not  necessary  for  the  company  to  define  their 
capital,  within  the  prescribed  limits,  before  making  calls.^ 

The  power  to  enforce  calls  exists  only  in  the  company  to  whose 
stock  the  subscription  was  made,  unless  there  has  been  a  sale  of  the 
franchises  of  the  company  to  another,  or  a  consolidation  with  another 
company  in  pursuance  of  full  statutory  authority ;  ^  and  in  that  event 

tered  as  a  proprietor  in  respect  thereof,  the  subftcription  being  made  prior  to  th« 
and  had  receiv^ed  from  the  company  re-  time  of  organization.  Carlisle  v.  Cahawba 
ceipts  therefor,  with  a  notice  that  they  k  Marion  R.  R.  Co.,  4  Ala.  70. 
would  be  exchanged  for  sealed  certificates  ^  Somerset,  kc.  R.  R.  Co.  v.  Gushing, 
on  demand,  he  was  hel<)  estopped  to  deny  45  Me.  524  ;  Cabot,  &<;.  Bridge  v.  Chapin, 
bis  liability  for  calls,  although  his  name  6  Cnsh.  (Mass.)  50 ;  Worcester,  &c.  R.  R 
had  not  been  entered  upon  the  register  of  Co.  v.  Hinds,  S  id.  110  ;  Troy,  &c.  R.  R. 
shareholders,  or  any  memorial  of  transfer  Co.  v.  Newton,  8  Gray  (Mass.),  596. 
entered,  as  required  by  the  act  Chelten-  *  White  Mountain  R.  R.  Co.  v.  East- 
ham,  &c  Railway  Co.  v,  Daniel,  2  Q.  B.  man,  84  N.  H.  124.  See  also  York,  &c. 
281  ;  Cheltenham,  ftc.  Railway  Co.  v,  De  B.  R.  Co.  v.  Pratt,  40  Me.  447. 
Medina,  2  Eng.  Railw.  Cas.  735.  *  Thrasher  v.  Pike  County  R.  R.  Co., 
^  Roberts  v.  Mobile,  kc.  R.  R.  Co.,  32  25  HI.  898.  A  cor})oration  authorized  to 
Miss.  373.  Where  the  act  of  incorpora-  hold  real  and  personal  estate,  each  to  a 
tion  contemplates  some  act  to  be  done,  —  limited  amount,  may  lawfully  make  as- 
e,  g,  organization,  —  before  instalmrats  of  Mssments  on  its  members  to  an  amount 
stock  can  be  required  to  be  paid,  such  act  exceeding  the  personal  estate  it  was  an- 
must  be  done  before  the  corporation  can  thorized  to  hold.  South  Bay  Meadow 
maintain  an  action  for  the  instalments,  Dam  Co.  v.  Gray,  80  Me.  547.    If  the 
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the  question  whether  the  subscription  can  be  recovered  in  the  name 
of  the  transferee  or  not,  is  one  which  must  depend  entirely  upon  the 
provisions  of  the  charter  or  general  law.  Unless  there  is  an  over-sub- 
scription of  stock,  which  has  not  been  equalized,  it  is  not  essential 
that  certificates  of  stock  should  have  been  issued  to  the  subscribers, 
or  that  there  should  have  been  any  formal  acceptance  of  the  sub- 
scription. Indeed,  a  call  for  an  assessment,  made  upon  a  subscriber, 
is  sufficient  to  establish  both  acceptance  and  membership.^  If  the 
corporation  is  unauthorized  or  illegal,  all  its  acts  are  a  nullity,  and 
a  call  cannot  be  enforced  by  it.^  But  it  cannot  be  objected  to 
a  call  that  the  directors  who  made  it  were  illegally  elected;  as, 

charter  provides  that  no  assessment  be-  assessments  npon  shares,  Tests  the  power 
yond  $100  per  share  shall  be  laid,  any  for-  in  the  corporation,  as  distingnished  from 
ther  assessment  is  void.  Lewey's  Island  the  board  of  directors ;  and  the  oorporation 
R.  R.  Co.  V.  Bolton,  48  Me.  451.  And  cannot  delegate  such  power  to  the  diroo- 
when  the  sani  designated  in  a  charter,  to  tors,  in  the  absence  of  any  special  aatho- 
be  raised  by  assessment,  has  been  raised,  rity  to  do  so.  A  by-law  authorizing  the 
the  power  to  assesn  is  ezhaasted.  State  directors  to  take  care  of  the  interests,  and 
V.  Morristown  Fire  Association,  23  N.  J.  L.  manage  the  concerns,  of  the  corporation^ 
195.  A  statute  authority  ''to  make  and  must,  npon  the  principles  of  fair  reason- 
collect  such  assessments  on  the  shares  *'  as  ing,  be  limited  to  the  ordinary  interests, 
may  be  deemed  expedient,  in  such  man-  and  ordinary  concerns,  of  the  corporation, 
ner  as  should  be  prescribed  in  their  by-  as  general  agents  of  the  corporation,  and 
laws,  does  not  confer  on  the  corporation  not  extend  to  the  extraordinary  interests, 
the  power  to  create  a  personal  liability  on  or  extraordinary  concerns,  expressly  con- 
the  stockholder  to  pay  for  his  shares,  fided  to  the  discretion  of  the  corporation 
And  a  by-law,  made  under  such  authority,  itself,  by  the  very  terms  of  the  charter,  — 
and  providing  that  "if  the  shares  of  any  e,  g.,  the  power  to  lay  assessments  on 
delinquent  stockholder  shall  not  sell  for  a  shareholders.  Ex  parte  Winsor,  3  Story 
sum  sufficient  to  pay  his  assessments,  (U.  S.  C.  C),  411.  The  power  to  make 
with  interest  and  charges  of  sale,  he  shall  calls  is  generally  lodged  with  the  direc- 
be  held  liable  for  any  such  deficiency,"  tors,  being  deemed  included  in  their  gene* 
will  not  sustain  an  action  at  law  for  the  ral  authority  to  manage  the  concerns  of 
deficiency.  Kennebec  k  Portland  R.  R.  the  company.  Ambeigate,  &c.  Railway 
Co.  V.  Kendall,  31  Me.  470.  The  assent  Ca  v.  Mitchell,  4  Exch.  540.  And  it  is 
of  an  individual  stockholder  to  an  assess-  no  sufficient  ground  of  enjoining  the  di- 
ment  is  not  necessary  to  chaige  him.  rectors  from  making  calls,  that  the  pro- 
Smith  «.  Natchez  Steamboat  Co.,  2  Miss,  ceedings  of  the  directors  had  been 
479.  Generally,  a  corporation  formed  improper,  and  such  as  to  amount  to  an 
pursuant  to  articles  of  association  of  an  abandonment  of  the  enterprise ;  as  it  was 
unincorporated  company,  can  exercise  a  possible  that  there  were  still  l^gal  obliga- 
|K)wer  of  assessment  conferred  by  those  tions  to  answer.  Logan  v.  Courtown,  5 
articles  upon  the  incoqiorated  body  to  Eng.  L.  &  Eq.  171. 
whose  proi^rtv  and  franchises  it  succeeds.  ^  Danbury,  Jcc  B.  R.  Co.  v.  Wilson, 
See  Hull  t».  WellesWy,  6  H.  &  N.  38  ;  22  Conn.  489;  Chester  Glass  Co.  «.  Dewey, 
Wallingford  Mfg.  Co.  v.  Fox,  12  Vt.  16  Mass.  94  ;  Wight  «.  Shelby  R.  R.  Co., 
804  ;  Goddaitl  «.  Pratt,  18  Pick.  (Mass.)  16  B.  Mon.  (Ky.)  4 ;  Buffiilo,  &c.  B.  R. 
412.  A  provision  in  a  statute  or  charter,  Co.  ».  Dudley,  14  N.  Y.  886. 
authorifinff  the  corporation,  at  a  legal  «  Gillespie  v.  Fort  Wayne,  &c.  B.  R. 
meeting  called  for  the  purjHwe,  to  make  Co.,  17  Ind.  248. 
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being  in  ofEice  under  color  of  an  election,  they  are  at  least  de  facto 
ofScers,  and  their  acts  are  obligatory  upon  the  corporation.^  Unless, 
however,  there  is  some  saving  clause  in  the  charter  or  general  law, 
after  a  sale  of  the  franchises  and  property  of  a  corporation  upon 
a  mortgage,  an  action  to  recover  conditional  subscriptions  will  not 
Ue.'  Thus  in  the  case  last  cited,  C.  and  others  signed  an  instrument 
as  follows :  "  We,  citizens  of  U.,  pledge  ourselves  to  subscribe  for 
and  take  stock  in  and  for  the  construction  of  the  L.  railroad,  to  the 
amount  set  opposite  our  names  respectively,  on  condition  said  road 
be  located  and  built  through  or  north  of  U."  It  was  held,  that  the 
L  company  could  not  maintain  an  action  thereon  against  C. ;  as  it 
was  no  subscription  to  the  company's  capital  stock. 

Sec.  49.  Power  must  be  BzerolBed  as  Statnta  provides.  —  If  the 
power  to  lay  assessments  is  vested  exclusively  in  the  corporation,  it 
cannot  be  delegated  to  the  directors ;  but  if  authority  is  given  to  a 
corporation,  by  an  act  of  the  legislature,  to  raise  a  fund  in  addition 
to  their  capital  stock  by  assessment  on  the  stockholders,  the  corpo- 
ration may  confer  the  power  on  the  directors  to  lay  assessments  for 
this  purpose ;  but  unless  the  corporation  does  expressly  confer  such 
authority,  the  directors  have  no  power  to  lay  it.*  And  where  the 
articles  of  incorporation  of  a  railway  company  restricted  the  instal- 
ments of  stock  that  might  be  called  for  in  any  one  year,  by  the 
board  of  directors,  to  twenty-five  per  cent  of  the  whole  amount, 
and  also  provided  for  a  change  in  the  articles  by  the  votes  of  the 
directors,  and  a  change  was  so  made  in  compliance  with  the  geneittl 
statutes  on  that  subject,  by  which  the  directors  were  authorized  to 
assess  five  per  cent  per  month,  —  it  was  held  that  such  change  was 
binding  upon  the  stockholders  who  subscribed  previously  to  such 
alteration.^ 

If  the  power  to  make  assessments  is  by  the  charter  vested  in  the 
directors,  the  stockholders  or  corporation  have  no  power  to  make 
them ;  and  vice  versa ;  ^  although,  if  the  statute  does  not  in  terms 
make  the  exercise  of  this  power  by  the  stockholders  indispensable,  it 

*  Johnson  v.  Ciawfordsville,  &c.  B.  B.  5  Iowa,  409 :  Sotith  Bay,  Ac.  Co.  v.  Gray, 

Co.,  11  Ind.   280;   EakrigLt  v.   Logans-  80  Me.  647.     But  see,  when  the  charter  is 

[H>rt,  Ac.  B.  B.  Co.,  13  id.  404.  amendedaftorsubscription,  hut  before  com- 

'  Lake  Shore,  Ac.  B.  B.  Co.  v.  Cnrtisa,  pleting  the  organization  reducing;;  the  num- 

80  N.  Y.  219.  her  of  shares  required  to  be  taken  before 

'  Marlborough   Mfg.   Co.   v.  Smith,  2  organization,  Oldtown,  Ac.  B.  B.  Co.  v. 

Conn.  579  ;    Middletown,   Ac.   Turnpike  Veazie,  89  Me.  571. 

Co.  V.  Watson,  1  Bawie  (Penn.),  880.  *  Hann  v.  Mulberry,  &c.  Gravel  Road 

^  Bariington,  Ac.  B.  B.  Co.  v.  White,  Co.,  88  Ind.  108. 
VOL.  I.  —  9 
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has  been  held  that  they  may,  by  resolution  after  the  oi^nization  of 
the  company,  delegate  the  power  to  the  directors.^  But  in  all  cases, 
the  assessment  must  be  legally  made,  or  it  is  nugatory;  that  is,  it  must 
be  made  by  persons  having  the  power  to  make  it.^  If  made  by  the 
directors,  it  must  be  made  by  a  majority  of  them,*  and  conformity 
with  the  requirements  of  the  statute,  chaiter,  or  by-laws  should  be 
alleged.^  So  too,  the  assessment  must  be  equal  as  to  all,^  and 
made  only  for  a  legal  object,*  and  strictly  as  required  by  law. 

Sec.  50.  AsseBsmentB  made  by  Instalments.  —  In  order  to  re- 
cover subscriptions  to  stock  in  a  railway  company,  which  is  to 
be  called  for  in  proportions,  it  must  appear  that  the  instalments 
were  called  for  periodically ;  and  not  that  the  assessments  therefor 
were  all  made  at  one  tinfe,  without  notice  of  previous  assessments.' 
But  if  the  directors  have  a  general  power  to  make  calls,  a  call  is 
not  invalid  because  it  is  imposed  for  a  gross  sum  payable  in  several 
instalments.  It  is  not  necessary  that  each  instalment  should  be 
the  subject  of  a  separate  calL®  Where  the  charter  provides  that 
all  assessments  shall  be  determined  by  the  directors,  and  lays  down 
the  rules  by  which  the  amount  to  be  raised,  and  the  manner  in  which 
it  is  to  be  apportioned,  are  fixed,  all  that  is  necessary  is,  that  the 
directors  determine  by  vote  that  an  assessment  be  laid ;  and  such 
vote  is  a  suflBcieut  requirement  of  payment*  Calls  made  by  a 
treasurer  under  general  authority  given  by  the  board  of  directors 
are  valid,  although  the  resolutions  do  not  specify  the  amount  of 
each  call.^^  Where  a  corporation  was  limited  to  fifteen-per-cent 
calls  per  annum,  and  ten  per  cent  had  already  been  called,  it  was 
held  immaterial  that  the  last  call  did  not  specify  the  amount,  time, 

1  Rives  V,  Plank  Road  Co.,  80  Ala.  Sim.  327 ;  Gilbert's  Case,  L.  R.  5  Ch.  559 ; 
92.  Haberdon's  Case,  L.  R.  5  Eq.  286. 

2  Hawbeach's  Coal  Co.  v.  League,  5  •  South  Eastern  Railway  Co.  v.  Hrb- 
H.  &  N.  151  ;  Kirk  v.  Bell,  16  Q.  B.  blethwaite,  12  Ad.  &  El.  497 ;  Willaiul 
290.  Railway  Co.  v,  Blake,  6  H.  &  N.  410. 

»  Price  V.  Grand  Rapids,  Ac.  R.  R.  Co.,  '  Spangler  «.  Indiana,  &c.  R.  R.  C<i., 

13  Ind.  58;  Hamilton  v.  Grand  Rapids,  21  111.  276. 

&c.  R.  R.  Co.,   13  Ind.  847  ;  Cowley  v.  •  Ambergate  R.  R.  Co.  v.   NorcliflV-, 

Grand  Rapids,  &c.  R.  R.  Co.,  13  Ind.  61  ;  20  Law  J.  N.  8.  Exch.  284  ;  Birkenhead, 

Silver  Hook  Road  v.  Greene,  12  R.  I.  164;  Ac.  R.  R.  Co.  v.  Webster,  6  Railw.  Cds. 

Monmouth,   Ac.  Ins.   Co.   ».   Lowell,  69  498  ;  Penobscot,  &c.  R  R.  Co.  v,  Dum- 

Me.  504  ;  Pike  v,  Bangor,  &c.  R.  R  Co.,  mer,  40  Me.  172  ;  Penobscot,  &c.  R  R. 

68  Me.  445.  Co.  v.  Dnnn,  89  id.  587. 

*  Atlantic  Mutual  Fire  Ins.  Co.  v.  •  Atlantic  Fire  Ins.  Co.  ft  Sandera, 
Young,   38  N.  H.  451 ;  Mississippi,  fcc.  86  N.  H.  262. 

R  R.  Co.  V,  Gastner,  20  Ark.  455.  ^^  Hays  *.  Pittabniigh,  &c.  R.  B.  Co.. 

•  Preston  v.  Grand,  &c.  Dock  Co.,  11    88  Penn.  St  81. 
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or  place  of  payment,  the  accompanying  notice  pointing  out  the  time 
and  place.^  The  resolution  of  the  directors  to  make  a  call  need  not 
specify  either  the  time  or  place  of  payment,  although  the  directors 
must  appoint  a  time  and  place,  which  must  be  notified  to  the  share- 
holders by  a  notice  allowing  them  twenty-one  days  for  making  pay- 
ment.^ A  vote  of  the  directors  requiring  instalments  to  be  paid  at 
the  times  therein  designated,  but  which  does  not,  in  terms,  make  them 
payable  to  the  treasurer  of  the  corporation,  are  nevertheless  construed 
to  mean  that  such  instalments  are  payable  to  the  treasurer,  he  being 
the  proper  officer  to  receive  and  keep  the  moneys  of  the  corporation.* 
By  a  charter  of  a  bridge  corporation,  subscribers  to  stock  were  re- 
quired "  to  pay  assessments  to  the  treasurer  of  the  trustees,  at  such 
times  and  in  such  proportions  as  the  trustees  shall  direct ;  and  in 
default  of  payment,  it  shall  be  lawful  for  the  trustees  to  sue  for  or 
recover  the  same,  in  the  name  of  their  treasurer,  by  action  of  debt 
or  on  the  case,"  etc.  The  order  of  the  trustees  directed  the  money 
to  be  paid  into  a  certain  bank  to  be  placed  to  the  account  of  P.  M. 
as  treasurer;  and  it  was  held  that  the  treasurer  was  sufficiently  des- 
ignated in  the  order,  and  that  the  form  of  action  might  be  either  in 
debt  or  on  the  case.^ 

No  other  demand  for  payment  of  an  assessment  is  necessary 
than  that  prescribed  by  the  by-laws  of  the  corporation;*  and  if  the 
charter  of  the  corporation  does  not  require  a  written  notice  of  calls, 
a  verbal  notice  by  the  secretary,  given  by  order  of  the  president,  in 
pursuance  of  a  resolution  of  the  board  of  directors,  is  sufficient ;  ® 
or  by  publication  in  the  newspapers  where  the  corporation  usually 
transacts  its  business.  A  similar  notice  may  be  given  by  receivers 
of  an  insolvent  corporation,  appointed  by  the  court.^ 

Sec.  51.  When  DiBcretion  is  veated  in  Directors.  —  When  the 
directors  are  invested  with  a  discretion  as  to  the  time,  manner,  and 
amount  of  assessments,  they  may  lay  an  assessment  for  the  whole 
amount  due  upon  the  subscription  at  one  time.  Thus,  under  a  stat- 
ute which  authorized  the  directors  of  a  company  to  require  "  pay- 
ment from  subscribers  to  the  capital  stock  of  the  sums  subscribed 

1  Andrews  v.  Oliio^  Ac.  R.  R.  Co.,  14         *  Penobscot  R.  R.  Co.  v.  Dummer,  40 

Ind.  169.  Ke.  172. 

*  Newiy  k  EnniskUlen  RaUway  Co.  v.  *  Smith  v.  Plank  Road  Co.,  80  Ala. 
Edmonds,  5  Eng.  RaUw.  Cas.  275.  K.  8.  650. 

*  Danbaiy  &  Norwalk  R.  R.  Co.  v.  ?  Hall  v.  IT.  S.  Ins.  Co.,  5  GUI  (Md.), 
Wilson,  22  Conn.  435.  484. 

«  Miles  9.  Bough,  3  Q.  B.  845. 
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by  them,  at  such  times  and  in  such  proportions  and  on  such  condi- 
tions as  they  shall  see  fit/'  it  was  held  that  the  directors  were  in- 
vested with  full  discretionary  power  as  to  the  time  and  manner  of 
payment,  and  that  they  might  require  the  whole  subscription  to  be 
paid  at  one  time  or  in  instalments.^  But  a  general  resolution  of  a 
railroad  company  forfeiting  stock  for  non-payment  of  instalments, 
must  declare  to  the  stockholder  that  they  claim  to  forfeit  his  specific 
stock,  or  it  will  not  be  valid.'  And  where  the  capital  stock  is  to 
be  paid  at  such  times  and  in  such  proportions  as  required  by  the 
president  and  directors,  though  the  shareholders  will  be  liable  to 
third  persons  for  their  subscriptions,  whether  called  in  or  not,  yet 
the  call,  being  an  uncertain  event,  forms  a  condition  which,  as  be- 
tween the  subscribers  and  the  corporation,  suspends  the  obligation 
to  pay  until  called  in.* 

Sec.  52.  Corporation  books  Evidence  of  exercise  of  Discretion.  — 
Where  the  terms  of  the  subscription  required  that  assessments 
should  not  exceed  five  dollars  on  each  share  at  any  one  time,  it  was 
held  that,  if  no  greater  sum  was  payable  at  one  time,  several  assess- 
ments might  be  voted  at  one  time,  and  that  the  records  of  the  corpo- 
ration are  competent  evidence  to  show  who  were  the  corporators,  and 
the  number  of  shares  that  had  been  taken  at  the  time  of  the  one  as- 
sessment, unless  some  proof  ia  introduced  to  destroy  their  effect^ 
So,  where  an  act  of  incorporation  provided  that  the  members  might 
divide  the  capital  stock  into  as  many  shares  as  they  might  think 
proper,  and  by  a  written  agreement  they  fixed  the  capital  stock  at 
$50,000,  and  divided  it  into  500  shares  of  $100  each,  but  only  138 

^  Hanii  V,  Mulberry,  &c.  R.  R.  Co.,  83  Dunn,  S9  Me.  587.    Bat  a  contrary  doctrine 

Ind.  103.     In  Penobscot,  &c.  R.  R.  Co.  v.  seems  to  be  held  in  Spangler  v.  Indiana, 

Dunn,  39  Me.   587,  and  Penobscot,  &c.  &c.  R.  R.  Co.,  21  III.  276 ;  Boardman  v. 

R.  R  Co.  V.  Dumnier,  40  id.   172,  where  Lake  Shore,  Ac  R.  R.  Co.,  84  N.  Y.  157. 

the  conditions  of  the  subscription  pro-  The  subscription  books  kept  by  the  com- 

yided  that  not  more  than  five  dollars  on  a  missioners  are  in  the  nature  of  official 

share  should  be  assessed  at  one  time,  and  registers,  and  are  competent  evidence  to 

the  directors  laid  more  than  that  amount  prove  how  much  per  mile  has  been  sub- 

at  the  same   time,  but  did  not  require  scribed  to  the  capital  stock.     Monroe  v. 

more  than  five  dollars  on  a  share  to  be  Fort  Wayne,  Ac.  R.  R.  Co.,  28  Mich.  272. 

paid  at  one  time,   it  was  held  that  the  Where  the  name  of  a  person  appeara  upon 

assessment  was  binding.  the  stock  book  as  a  stockholder,  the  pre- 

^  Johnson  v.  Albany,  &c.  R.  R.  Co.,  sumption  is  that  he  is  the  owner  of  the 

40  How.  Pr.  (N.  Y.)  193.  stock  appearing  against  his  name,  and  the 

•  Purtori  V,  N.  0.,  &c.  R.  R.  Co.,  8  book  is  proper  evidence  to  go  to  the  jury 
La.  An.  19.  to  show  that  &ct.    Pittsbui^gh,  Ac.  R.  EL 

*  Penobscot,  Ac.  R.  R.  Co.  v,  Dumraer,  Co.  v.  Applegate,  21  W.  Va.  172. 
40  Me.  172.     Penobscot,  Ac.  R.  R.  Co.  v. 
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shares  were  taken,  —  it  was  held  that  no  assessment  for  the  general 
purposes  of  the  corporation  could  l)e  legally  made  until  all  the 
shares  were  taken. ^  And  if  the  proper  officera  of  an  insolvent  cor- 
poration have  neglected  to  call  in  unpaid  subscriptions  due  to  the 
company  from  solvent  stockholders,  in  a  proper  proceeding  iu  chan- 
cery by  a  judgment  creditor  of  such  company  against  the  company 
and  such  stockholders,  the  court  may  decree  payment  by  such  stock- 
holders to  such  judgment  creditor,  to  the  extent  of  such  amounts  of 
subscription  as  remain  unpaid.^ 

Sec.  53.  Nottoe  of  Asseasments  or  Calls. «-  Notice  of  the  assess- 
ment or  call  is  usually  provided  for  by  the  act,  or  articles  of  associa- 
tion, or  the  by-laws  of  the  corporation,  to  be  given  personally  or  by 
publication  to  delinquent  subscribers  before  proceedings  can  be 
taken  to  recover  the  same  by  suit  at  law,  or  by  forfeiture  of  shares 
or  sums  paid  on  them.  The  mode  and  manner  of  proceeding  and 
the  length  of  notice  is  generally  thus  provided  for,  of  which  pro- 
visions the  stockholder  is  bound  to  take  notice.  But,  whatever 
may  be  the  requi^ment  of  the  charter  in  this  respect,  it  should  be 
strictly  followed  in  order  to  entitle  the  corporation  to  the  remedies 
provided  in  case  of  the  neglect  or  default  of  the  subscriber  to  attend 
to  the  call,  and  make  the  payment  required ;  and  especially  when 
there  is  authority  in  the  company  to  forfeit  the  shares.*  But  a  judg- 
ment for  an  instalment  on  a  subscription  was  sustained  where  it  did 
not  appear  that  the  defendant  had  any  notice  of  a  call  for  the  same, 
as  it  did  not  appear  that  the  charter  required  notice  to  be  given.* 

1  Littleton  Mfg.  Co.  v.  Parker,  U  N.  H.  v.   Martinsville  R.   R.  Co.,  12  id.  114: 

548  ;  Contoocook,  &c.  R.  R.  Co.  v.  Barker,  Eppes  v.   Mississippi,  &c.  R.  R.  Co.,  35 

32  id.  363.  Ala.  83  ;  Smith  v.  Plank  Road  Co.,  30  id. 

«  Basaett  v,  St  Albans,  Ac.  R.  R.  Co.,  650.    The  manner  prescribed  for  giving 

47  Vt.  313.  notice  has  been,  in  some  cases,  considered 

■  Cornwall  G.  C.  M.  Co.  v,  Bennett,  5  as  directory  only ;  and  it  has  been  held 

H.   k  N.  423  ;  8.  0.  6  Jur.  (n.  8.)  539  ;  that  notice  may  be  given  in  a  different 

Anglo-California  G.  M.  Co.  v,   Lewis,  6  manner,  if  the  subscriber  can  sustain  no 

H.  k  N.  174  ;  8.  c.  6  Jur.  (n.  8.)  1376.  injury  thereby  ;  as,   for  instance,   a  per- 

«  Wilson  V.  Mills  Valley  R.  R.  Co.,  88  sonal  notice  to  the  subscriber,  where  one 

Ga.  466.     If  instolments  are  regularly  as-  by  publication  is  prescribed.     See  Lexing- 

sessed  in  accordance  with  the  terms  pro-  ton  R.  R.  Co.  v.  Chandler,  13  Met.  (Mass.) 

vided  in  the  subscription,  no  notice  of  the  811 ;  Mississippi  R  R.  Co.  v.  Oastner,  20 

assessment,  or  of  the  time  and  place  of  jtaj-  Ark.  455.    But  see  Lewey's  Island  R.  R. 

ment  of  the  same,  is  required.     See  Lake  Co.  v.  Bolton,  48  Me.  451  ;  Rutland  R.  R. 

Ontario  R.  R.  Co.  v.  Mason,  16  N.  Y.  Co.  v.  Thrall,  85  Vt.  547.     Where  the 

451  ;  Smith  v.  Indiana,  &c.  R.  R.  Co.,  12  fundamental  law  prescribes  a  certain  length 

Ind.    61 ;    Eakright    v,    Logansport,    &o.  of  notice  before  suit  can  be  brought,  such 

R  R.  Co.,  13  id.  404  :  New  Albany  R  R.  notice  must  be  given.    Id. 
Co.  V.  McCoimick,  10  id.  499 ;  Breedlove 
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Sec.  54  Sufflciency  of.  —  The  notice,  when  required,  in  case  of 
authority  to  sell  by  virtue  of  a  power  in  the  company  for  that  pur- 
-pose,  should  express  the  time  and  place  of  sale,  and  should  be  rea- 
sonably sufficient  in  the  absence  of  provisions  as  to  the  length  of 
notice,  for  the  purposes  for  which  it  is  required  or  intended.  Thus, 
it  was  held,  in  Massachusetts,  that  a  notice  that  shares  in  a  railroad 
company  would  be  sold  for  non-payment  of  assessments  on  a  day 
fixed,  and  by  an  auctioneer  named,  who  was  and  long  had  been  an 
auctioneer  in  the  place  at  which  the  notice  bore  date,  was  insuffi- 
cient, as  it  did  not  express  the  place  of  sale ;  and  three  days'  notice 
of  the  time  and  place  of  sale  was  held  to  be  unreasonably  short,  and, 
therefore,  insufficient,  where  the  owner  resided  at  a  distance.^ 

Where  a  by-law  of  a  corporation  provided  for  a  notice  to  be  given 
of  sales  of  shares  for  non-payment  of  assessments,  by  advertisement 
designating  the  time  and  place  thereof  and  the  shares  to  be  sold,  it 
was  held  that  any  description  sufficing  to  show  clearly  what  shares 
were  intended  to  be  the  subject  of  sale,  was  sufficient  ;^  and  where  a 
charter  provided  that  for  non-payment  of  assessments  "  the  directors 
may  order  the  treasurer  to  sell  such  shares  at  auction,  .  .  .  and  the 
delinquent  subscriber  shall  be  held  accountable  for  the  balance,  if 
the  shares  sell  for  less  than  the  assessments,"  and  the  directors  voted 
that  the  president  and  treasurer  be  a  committee  to  collect  arrearages, 
and  enforce  such  collections  by  sales  or  otherwise,  it  was  held  that 
a  sale  under  this  vote  was  void ;  that  the  directors  could  not  delegate 
the  power  of  ordinary  sales  to  a  committee ;  and  that  the  order  to 
the  treasurer  must  be  absolute  and  not  in  the  alternative.^  And 
when  the  charter  authorizing  a  sale  of  the  stock  of  delinquent  sub- 
scribei-s  required  notice  of  the  assessment  to  be  given  thirty  days 
before  the  order  of  the  directors  for  the  sale  of  the  shares,  sftid  that 
the  treasurer  should  give  to  the  subscriber  the  notice  in  hand  signed 
by  the  treasurer,  or  by  a  director  on  his  behalf,  it  was  held  that  a 
notice  of  tlie  assessment  thirty  days  before  the  sale,  or  a  notice  to 
the  subscriber  in  hand  not  signed  by  the  treasurer  or  a  director,  was 
insufficient.*     But,  when  an  act  of  incorporation  requires  that  the 

1  Lexington  R.  R.   Co.  v.  Staples,  5  of  the  company  and  the  general  laws  of 

Gray  (Mass.),  520.  the  State  at  the  time  of  making  the  tonne. 

*  York,  &c.  R.  R.  Co.  v.  Pratt,  40  Me.  Any  subsequent  ratification    by  the  di- 

447.  rectors  of  an  informal  call  will  only  give  it 

«  York,  &L\  R.  R  Co.  v.  Ritchie,  40  effect  from  the  date  of  the  ratification. 
Me.  425.     The    proceedings   in    making         *  Lewey's  &c  R.  R.  Co.  «.  Bolton,  48 

the  calls  must  hare  been  substantially  in  Me.  451. 
conformity  with  the  charter  and  by-laws 
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place  of  payments  of  stock  shall  be  designated  in  the  notice  requir- 
ing payment^  a  notice  requiring  payment  to  be  made  to  a  certain 
person  residing  in  a  certain  city  is  prima  fade  a  compliance  A^ith 
the  statute.^  And  notice  to  pay  instalments  of  a  subscription  to 
the  treasurer  of  a  company  implies  that  it  should  be  made  to 
him  at  his  office,  and  is  a  sufficient  designation  of  the  place  of 
payment* 

Sec.  55.  Payment -— How  maybe  made.  —  It  has  been  said  that, 
unless  the  statute  so  provides,  a  corporation  can  take  nothing  but 
money  in  payment  for  stock  ;^  but  this  must  be  taken  with  many 
important  qualifications.  The  rule  is  based  upon  the  ground  that 
payment  in  anything  but  money  would  operate  to  destroy  the  equal- 
ity upon  which  all  stockholders  should  stand;  therefore  it  would 
seem  that  payment  in  any  other  inode  which  preserves  this  eguaiity 
is  sufficient ;  which  extends  the  rule  to  a  payment  in  money  or  its 
equivalent.  The  rule  may  be  stated  to  be,  that  the  stock  mtist  be  paid 
for,  but  not  necessarily  in  m^oney,  unless  the  statute  expressly  so  provides.^ 
Thus,  payment  by  check  drawn  upon  a  bank  in  which  the  drawer  has 
funds  to  meet  it,^  or  by  a  promissory  note  which  is  paid  at  maturity, 
has  been  held  sufficient^    So,  it  has  been  held  that  where  the  charter 

1  Troy,  &c.  R.  R.  Co.  v,  McChesney,  Hardy  v,   Merriweather,    14  Ind.    SOS  ; 

21  Wend.  (N.  Y.)  296.  State  v.   BaUey,   16  Ind.  46;  Cincinnati, 

«  Musliingum,    &c.   Co.   v.   Ward,    18  4c.  B.  R.   Co.  t;.  Clarkson,   7  Ind.  695; 

Ohio,  120.  GreenvUle,  &c.  R.  R.  Co.  v,  Woodsides, 

•  NeoBe  River  Navigation  Co.  v.  New-  5  Rich.  (S.  C.)  146;  Carter  r.  Lebanon 
bem,  7  Jones  (N.  C.)  L.  276;  Henry  v.  Slate  Co.,  66  N.  H.  262;  Selma,  Ac.  R.  R. 
Vennillion,  Ac.  R.  R.  Co.,  17  Ohio,  187  ;  Co.  v.  Tipton,  6  Ala.  787;  Ogdensburgh, 
Knowlton  v.  Congress  k  Empire  Springs  &c.  R  R.  Co.  v.  Wooley,  1  Keyes  (N.  Y.), 
Co.,  57  N.  T.  618;  Cleland's  Case,  L.  R.  118 ;  Selma,  &c.  R.  R.  Co.  v.  Rountree, 
14  Eq.  387.  7  Ala.  670.    Not  only  estoppels,  techni- 

*  Edmands  v.  Bringier,  27  La.  An.  cally  so  called,  but  estoppels  in  pais 
118  ;  Beach  v.  Smith,  30  N.  Y.  116  ;  operate  both  for  and  against  corporations. 
Pittsburgh,  &c.  R.  B.  Co.  v.  Stewart,  41  Thus,  where  the  charter  of  a  corporation 
Penn.  St.  64;  McRae  v.  Russell,  12  Ired.  requires  the  payment  of  five  per  cent  on 
(N.  C.)  L.  224.  the  amount  subscribed  at  the  time  of  sub- 

*  People  V.  Stockton,  Ac.  R.  R  Co.,  scription,  if  the  subscriber,  instead  of 
45  CSal.  306  ;  Wetherbee  v.  Baker,  36  making  the  cash  payment,  gives  his  note 
N.  J.  Eq.  501.  therefor,  participates  in  the  organization 

•  Blunt  V.  Walker,  11  Wis.  334;  Ver-  of  the  company,  becomes  one  of  the  di- 
mont  Central  R.  R  Co.  v.  Cloyes,  21  Vt.  rectors,  and  pays  his  note,  he  cannot  after- 
30;  Clark  v.  Farrington,  11  Wis.  306 ;  wards  insist,  as  a  defence  to  an  action  to 
Cornell  v.  Hichins,  11  id.  353;  Waldo  v.  recover  an  instalment,  that  he  did  not  pay 
Chicago,  kc,  R.  R.  Co.,  14  id.  575;  Illi-  the  five  per  cent  at  subscription.  Selma 
oois,  ko.  B.  R.  Co.  v.  Cook,  29  III.  327;  k  Tennessee  R.  R.  Co.  v.  Tipton,  5  Ala. 
Carr  V.  Le  Perre,  27  Penn.  St.  418;  Lyon  (n.  s.)  787;  Greenville,  &c.  R.  R.  Co.  v. 
r.  Eirinffs,  17  Wis.  61  ;  In  rs  Mercan-  Woodsides,  6  Rich.  (S.  C.)  L.  146;  Cham- 
tile  Trading  Co.,    L.   R.    11  Eq.   131;  berlain  v.  Painesville&Hudsou  R.  R.  Co., 
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does  not  expressly  require  payment  to  be  made  in  cash,  it  may  be 
made  iu  the  stock  of  other  corporations,^  or  even  in  the  stock  of  the 
same  corporation  *  So  it  has,  with  great  propriety  and  reason,  been 
held  that  a  railroad  company  may  compromise  subscriptions  for  stocky 
which  are  doubtful,  upon  receiving  part  payment;  or  may  receive 
payment  in  labor  or  materials,  or  in  damages  which  the  company  is 
liable  to  pay,  or  in  any  other  liability  of  the  corporation.? 

So,  a  credit  given  to  a  subscriber,  upon  his  subscription,  of  a  suiu 
due  him  from  the  coi^oration,  is  good  as  a  payment.  Thus,  under  a 
charter  of  a  corporation  which  provided  that  each  stockholder  should 
be  liable  for  the  company's  debts  to  the  amount  of  the  balance  un- 
paid on  his  stock,  it  was  held  that  money  paid  to,  and  receipted  for, 
by  one  who  conveyed  land  to  the  corporation,  necessary  for  its  pur- 
poses, such  payifieut  being  credited  to  the  stockholder  on  the  company's 
books,  was  a  good  payment  to  the  corporation  pro  tanto  on  the  stock, 
and  could  not  be  affected  by  an  error  in  judgment  as  to  the  value  of 
such  lands.^ 

But  in  the  case  last  cited  a  resolution  was  passed  by  the  directors 
invalidating  such  payments,  but  providing  that  stockholders  unable 
or  neglecting  to  pay  an  additional  instalment,  might  return  their  old 
certificates  and  receive  new  ones  to  the  amount  of  their  actual  cash 

15  Ohio  St.  225.     A  stock  suliecrilwr  who  N.  H.  262.     But  in  this  case  it  was  held 

has  not  paid  his  five  per  cent  at  the  time  that  payment  could  not  he  so  made,  be* 

of  subscribing  cannot  avail  himself  of  the  cause  the  statute  forbids  such  pajrroeut. 

plea  that  the  charter  required  it  to  be  {laid  But  see  City  Bank  of  Columbus  v.  Bruce, 

at  the  time  of  subscribing,  and  in  default  17  N.  Y.  807>  where  it  was  held  that  a 

thereof  declare  his  subscription  forfeited,  corporation,  in  the  absence  of  a  statutory 

for  it  tens  his  duty  to  make  the  paytnent ;  prohibition,  may  purchase  its  own  stock 

and  to  sustain  sucfi  a  defence  would  be  to  and  reissue  it. 

permit,  a  party  to  avail  himself  of  his  own         '  Philadelphia  &  West  Chester  R.  R. 

wrong.     Yicksburgh  RailixMul  v.  McKean,  Co.  v.  Hickman,  28  Pa.  St.  318.     But  see 

12  La.  An.  638.  Henry  r.   VenniUion,  &c  R.  R.  Co.,   17 

»  Swartara  R.  R.  Co.  v.  Bune,  6  Gill  Ohio,  187. 
^M.l,\  41.     In  East  New  York  &  Jamaica         *  Carr  v.   Le  Fevre,   27  Pa.   St.  413; 

R  R.  Co.  V.  Lighthall,  6  Rob.   (N.  Y.)  PhUadelphia,  &c.  R.  R.  Co.  v.  Hickman, 

407,  it  was  held  that  the  act  of  the  pi-esi-  28  Penn.  St.  818;   Tasker  v,  Wallace,  6 

dent  of  a  corporation  in  receiving  payment  Daly  (N.  Y.  C.  P.),  864.     In  Bross  r. 

of  a  subscription  to  its  stock  in  the  stock  Cairo,  &c  R.  R.  Ca,  9  IlL  App.  363,  in 

of  another  company,  is  binding  on  the  an  action  upon  a  note  given  in  aid  of  the 

corporation  where  the  latter  is  not  re-  construction  of  a  railway,  it  was  held  thet 

atrieted  by  its  charter  to  receiving  sub-  damages  arising  from  ihe  construction  of 

seriptions    in    money    only  ;    and  in  an  the  road  across  the  defendant's  land  in 

English  case.   In  re  Mercantile  Trading  violation  of  an  agreement  might  be  re- 

Co.,  L.  R  11  Eq.  131,  payment  in  Con-  couped,  although  the  agreement  was  hy 

federate  bonds  was  held  sufficient.  parol. 

*  Currier  v.    Lebanon    Slate  Co.,    56 
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payments ;  and  it  was  held  tliat  such  resolution  was  binding  upon  no 
stockholder,  unless  he  voluntarily  consented  thei*eto.  The  presence 
of  a  stockholder  as  director  when  the  resolutions  were  passed,  can 
only  authorize  the  inference  that  he  assented  to  them  as  a  whole ; 
and  if  so,  he  had  a  right  to  avail  himself  of  the  provisions  for  those 
unable  or  unwilling  to  pay. 

Payments-  in  labor,  lands  or  materials,  at  a  fair  and  reasonable  val- 
uation, have  been  held  sufficient  where  they  were  necessary  for,  or 
entered  into,  the  construction  of  the  road.^  But,  as  stated  in  all 
cases  where  property  is  taken  in  payment  in  lieu  of  money,  it  must 
be  at  a  fair  and  reasonable  price  ;^  and  evidence  of  the  real  value  of 
the  property  at  the  time  of  its  purchase  is  admissible  for  the  pur- 
pose of  impeaching  the  transaction  on  the  ground  of  fraud  *  Where, 
as  is  sometimes  the  case,  the  charter  expressly  permits  subscriptions 
to  be  taken  payable  in  property,  it  is,  of  course,  upon  the  implied 
condition  that  the  valuation  of  the  property  is  fair  and  reasonable ; 
and,  as  in  the  case  of  a  note  payable  in  specific  articles,  if  it  is  not 
paid  by  delivery  of  the  property  when  due,  the  subscription  becomes 
payable  in  money.*  If  the  subscriber  has  the  option  of  paying  in 
money  or  materials,  an  opportunity  to  elect  which  he  will  do  must 
be  given  him  before  an  action  will  lie  against  him  for  the  money.** 

Sec.  56.  Agreement  -with  Subscribers  for  8 took  at  less  than  par 
▼alae.  Invalid  when.  —  The  stock  subscribed  in  tlie  capital  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  its  debts;  therefore  the 
creditors  of  a  corporation  have  a  right  to  insist  that  it  shall  be  paid 
for  in  full,  and  an  agreement  between  a  stockholder  and  the  officers 

^  In  re  Limestone  Works  Co.,  L.  B.  *  Boy n ton  v.   Hatch,   47  N.  Y.   225 ; 

17  Eq.  169;  Cincinnati,  &c.  R.  R.  Co.  v,  Schenck  v.  Andrews,  57  N.  Y.  133;  8.  c. 
Clarkson,  7  lud.  595 ;  Osgood  v.  King,  46  id.  589 ;  Osgood  v.  King,  42  Iowa, 
42  Iowa,  478  ;  Goodin  v.  Evans,  18  Ohio  478. 

St.  150;  Jnnction  R.  R.  Co.  v.  Reeves,  15         *  Boynton  v.  Hatch,  ante  ;  Schenck  v. 

Ind.   236  ;  Ridgefield,  &c.   R.  R.  Co.   v.  Andrews,   mite.     The   fact  of  its  sabse- 

Brnsh,    43   Conn.  86 ;   Philadelphia,  &c.  quent  depreciation  will  not,  in  the  absence 

R.  R.  Co.  r.  Hickman,  28  Penn.  St.  318  ;  of  fraud,  affect  the  validity  of  the  transac- 

Boody  V.  Rutland,  &c.  R  R.  Co.,  24  Vt.  tion.     Protection  Life  Ins.  Co.  v.  Osgood, 

660;  Ohio,  &c.  R.  R.   Co.  v.  Cramer,  23  93  111.  69. 

Ind.  490;  Eppes  v.  Mississippi,  &c.  R.  R.         ^  Hayworth  v.  Junction  R.  R.  Co.,  13 

Co.,  35  Ala.  33 ;  State  v.  Bailey,  16  Ind.  Ind.  348;  Haywood,  &c.  Plank  Road  Co. 

46  ;    Spaiigo's  Case,   L.   R.   8  Ch.    407  ;  v.  Bryan,  6  Jones  (N.  C),  82.     Such  pay- 

Loaisville,  &c  R.  R.  Co.  v.  Thompson,  ments  cannot  he  enforced  by  instalments. 

18  B.  Mon.  (Ky.)  735  ;  Pittsburgh,  &c.  Ohio,  kc.  R.  R.  Co.  v.  Cramer,  23  Ind. 
R.R.  Co.  V.  Stewart,  41  Penn.  St  54;  490. 

In  re  Baglan  Hall  Colliery  Co.,  L.  R.         *  Eppes  v.  Misdissippi,  &c.  R.  R.  Co.« 
5  Cb.   346 ;   Phillips  v.  Covington,  &c     85  Ala.  39. 
Bridge  Co.,  2  Met.  (Ky.)  219. 
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of  the  corporation,  that  he  shall  not  be  required  to  pay  for  the  stock 
in  full,  is  not  binding  as  against  the  creditors,  even  though  full-paid- 
up  stock  is  issued  to  the  subscriber.^  But  before  an  action  can 
be  brought  by  an  assignee  in  bankruptcy  to  i-ecover  at  law  for 
the  amount  unpaid,  it  was  held,  in  the  case  last  cited,  that  a  bill 
in  equity  to  set  aside  the  agreement  must  first  be  brought  The 
remedy  of  creditors  to  reach  this  trust  fund  is  in  a  court  of  equity, 
where  the  subscriptions  to  the  stock,  as  before  stated,  are  regarded  as 
a  trust  fund  to  be  held  by  the  corporation  for  the  benefit  of  creditors, 
from  the  payment  of  the  full  amount  of  which  the  directors  have 
no  power  to  release  a  subscriber,  to  the  prejudice  of  such  creditors  or 
of  other  stockholders  ;^  and  the  fact  that  a  stockholder  was  induced 
to  take  the  stock  by  the  false  representations  of  the  president  or 
directors  of  the  corpomtion  that  it  was  full-paid  capital  stock,  is  no 
defence  to  an  action  by  a  creditor  of  the  corporation  to  recover  the 
diflereuce  between  the  amount  paid  and  the  par  value  of  the  stock.' 
But  where  stock  is  sold  by  a  corporation  at  less  than  its  par  value, 
as  between  the  purchaser  and  the  corporation  the  sale  is  valid,  unless 
prohibited  by  statute  * 

Sec.  57.  Paid-up  Shares.  —  Where  stock  is  fully  paid  for,  either  in 
money,  or  by  property  at  a  fair  and  reasonable  valuation,  or  by  the 
offset  of  a  debt  due  from  the  corporation,  no  fraud  being  practised, 
the  subscriber  is  released  from  all  further  assessments,  unless  the 
statute  authorizes  assessments  to  be  made  for  special  purposes.^  But 
if  the  stock  has  not  been  fully  paid  up,  any  agreement  on  the  part 

1  Scovill  v.  Thayer,  105  U.  S.  148.  Co.,  63  Barb.   (N.  Y.^  513;  O'Brien  v, 

'  Rider    v,    Morrison,    54    Md.   429  ;  Same,  id.  668;  Neuse  River  Nav.  Co.  p. 

Wctherbeer.  Baker,  35  N.J.  Eq.  601.  The  Com'ra,    7  Jones   (N.  C.)   L.  275.      See 

officers  of  a  corporation  cannot  properly  also  Osgood  v.   King,  42  Iowa,  478;  Oli- 

sell  the  stock  for  less  than  the  par  value,  phant  r.  Woodbury  Coal  &  Mining  Co., 

To  enable  a  stockholder  to  recover  from  Iowa  (S.  C. ),  1884,  not  yet  reported, 
a  corporation  for  the  depreciation  of  his         •  Briggs  v,  Cornwall,  9  Daly  (N.  Y. 

stock  by  mismanagement,  he  must  show  C.  P.),  436. 

that   the   injury  was  peculiar  to  himself         *  Harrison  t».  Arkansas  Valley  R.  R. 

alone,  as  apart  from  the  other  stockhold-  Co.,  4  McCrary  (U.  S.  C.  C),  264.     See 

ei-8  ;  ami  an  iiistrmtion  to  a  jury  to  this  n.  2,  supra, 

efltM't  is  correct.  In  Oreen's  Briee's  **  Ultra         *  Ohio,  &c.  R.  R.   Co.  v,  Cramer,  23 

Vires,"  143,  note,  it  is  said:  **The  sale  of  Ind.  490;  Beach  v.  Smith,  30  N.  Y.  116; 

stock  in  a  coriwration  by  the  directors  at  American  Silk  Works  v,  Salomon,  4  Hun 

a  less  rate  than  the  price  fixed  in  the  (N.  Y.),   135  ;  Cincinnati   R.  R   Co.   v, 

charter  is  a  fraud  uiwn  the  law  and  the  Clarkaon,  7  Ind.  696;  Santa  Cruz,   fcc. 

stoekholdors,"  — citing  Sturgesr.  Stetson,  R.  R    Co,  v.  Spreckles,  9  Am.   ft  Eng. 

1    Biss.    (H.    S,  C.  C.)  246;  Fosdick  o.  RR  Cas.  679;  Spense  ».  Iowa,  &c.  Con- 

St«n?\S    id.    255  ;    Matin  v.    Cooke,   20  atruction  Co.,  86  Iowa,  407. 
Conn.  188;  Fisk  v.  Chicago,  R.  I.  &  P.  R 
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of  the  company  that  it  shall  be  so  treated,  and  not  liable  for  calls, 
is  void,  because  not  within  the  power  of  the  corporation  to  make.^ 
But  in  England  it  is  held  that  shares  issued  and  registered  as 
paid  up,  under  an  improper  or  delusive  contract  which  has  actually 
been  registered,  are  to  be  treated  as  paid  up  in  the  hands  of  bond 
fide  transferees,^  the  liability  remaining  upon  the  transferors  *  The 
question  in  all  cases  whether  stock  is  fully  paid  up,  is  one  of  fact  for 
the  jury.  When  stock  is  put  upon  the  market  by  a  corporation, 
after  its  work  is  completed,  by  virtue  of  a  power  given  to  it  in  its 
charter  or  by  general  law,  as  fully  paid  up,  and  sold  for  the  highest 
price  obtainable  in  the  market,  a  different  question  is  presented, 
both  in  law  and  in  equity,  from  that  which  arises  where  the  stock  is 
originally  subscribed  for,  and  therefore  has  its  origin  under  a  con- 
tract to  which  all  future  purchasers  are  privy ;  and  the  liability  of 
stockholders  in  the  two  cases  is  quite  different. 

Sec.  58.  Right  of  the  Coxuiolidated  Company  to  make  Calls. — 
Where  a  right  to  consolidate  with  another  corporation  is  expressly 
given  in  the  charter  or  general  law,  there  seems  to  be  no  doubt  that 
they  may,  even  after  an  agreement  to  consolidate  is  entered  into,  con- 
tinue  in  the  full  enjoyment  of  their  powers  and  franchises  respec- 
tively, and  may  accept  subscriptions  to  their  capital  stock  at  any 
time  before  the  consolidation  is  actually  consummated  by  filing  the 
agreement  of  consolidation  in  the  proper  ofi&ce  *  And  where  such 
companies  consolidate,  the  new  corporation  thereby  created  may 
perform  the  conditions  named  in  subscriptions  to  the  capital  stock  of 
the  original  companies ;  and  it  may  also,  by  performance  of  the  con- 
ditions, accept  a  continuing  conditional  offer  to  subscribe  for  such 
stock,*  and  enforce  subscriptions  previously  made  to  the  stock  of 
either  company.  But  in  a  suit  by  a  consolidated  company  to  re- 
cover assessments  upon  a  subscription  to  the  stock  of  one  of  the 
original  corporations,  on  the  ground  of  a  right  by  succession  under 
the  statute,  it  is  essential  to  a  recovery  that  a  consolidation  con- 
forming to  the  statute  be  proved.®    And  a  subscriber,  in  an  action 

^  Ex  parU  Clark,   L.   R.  7  Eq.  650;         *  Mansfield,  Coldwater,  &  Lake  Michi- 

Buim's  Ciae,  2  De  G.  F.  k  J.  275.  gan  B.  B.   Co.   v.  Stout,  26    Ohio  St 

'  Bash's  Cane,  L.  B.  9  Ch.  654.  241. 

'  Spango  s   Case,   L.   B.   8  Ch.    407  ;         •  Mansfield,  Coldwater,  &  Lake  Michi. 

Waterhouae  v.   Jamieson,    L.   B.    2  Sc.  gan  R  B.  Co.  p.  Drinker,  80  Mich.  124. 

App.  29.  See  also  Detroit,  Lansing,  &  Lake  Miehi« 

^  Mansfield,  Coldwater,  k  Lake  Michi-  gan  B.  B.  Co.  v.  Stames.  88  Mich.  698. 
gan  R  B.  Co.  9.  Brown,  26  Ohio  St.  228. 
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against  bim  to  enforce  the  collection  of  assessments  by  a  new  cot« 
poration  formed  by  consolidation  with  another  company,  may  ques- 
tion the  validity  of  the  consolidation  proceedings  wherein  he  took 
no  part,  and  is  not  precluded  by  the  fact  that  such  proceedings  were 
sufficient  to  make  the  new  company  a  corporation  de  facto  ;  and  no 
change  in  the  corporation,  violating  any  of  the  substantial  statutory 
conditions,  can  bind  a  dissenting  stockholder.^ 

But,  where  two  companies  formed  in  different  States  are  consoli- 
dated, the  objection  is  not  open  to  a  stockholder  of  the  corporation 
in  one  of  the  States,  when  sued  upon  his  subscription  by  the  consoli- 
dated company,  that  it  is  not  alleged  or  proved  that  the  statutory 
amount  per  mile  had  been  subscribed  for  the  entire  road,  as  well  in 
the  other  State  as  in  his  own,  where  it  clearly  appears  that  the 
requirement  iu  that  respect  has  been  fully  complied  with  by  the 
corporation  in  his  own  State.* 

Sec.  59.  Remedy  agaioBt  Sobscriben.  —  A  corporation  may  en- 
force payment  of  subscriptions  to  its  stock  either  by  an  action  upon 
the  contract  of  subscription,  or  by  a  sale  of  the  shares,  after  the 
subscriber  has  been  put  in  default  by  neglecting  or  refusing  to  pay 
the  calls  made  thereon ;  or  it  may  resort  to  both  remedies,  as  the 
provision  isolating  to  the  forfeiture  of  the  stock  is  generally  held  to 
be  merely  cunmlative,  and  the  subscriber  still  remains  liable  upon 
his  express  promise.^    But  in  some  of  the  States,  as  in  Massachu- 

1  Tuttle  V.  Michigan  Air  Line  B.  R.  Alton,  Ac.  R.  R.  Co.,  18  111.  514;  Allen 

Co.,  85  Mich.  247;  16  Amer.  Railw.  Kep.  ».  Montgomery,  &c.  R.  R  Co.,  11  Ala. 

406;  Mansfield,  Coldwater,  &  Lake  Michi-  487;  Freeman  v,  Winchester,  10  S.  &  li. 

gan  R.  R.  Co.  v.  Drinker,  30  Mich.  124.  (Miss.)  577;  Boene  v.  Cahawba,  &c.  R.  R. 

>  Muuroe  v.  Fort  Wayne,  &c.  R.  R.  Co.,  8  Ala.  660;  Stokes  o.  Lebanon  Tom- 
Co.,  28  Mich.  272.  pike  Co.,  6  Humph.  (Tenn.)  241;  Rutland, 

•  Hartford,  &c.  R.  R.  Co.  v.  Kennedy,  Ac.  R.  R.  Co.  «.  Thrall,  35  Vt  536 ;  Her- 
12  Conn.  499  ;  Hughes  v.  Antietam  kiraer  Mfg.  Co.  r.  Small,  21  Wend. 
Mfg.  Co.,  84  Md.  316;  Northern  R.  R.  (N.  Y.)  278;  White  Mountain  R  R.  Co. 
Co.  V,  Miller,  10  Barb.  (N.  Y.)  260  ;  «.  Eastman,  84  N.  H.  124;  N.  E.  R.  R. 
Selraa,  &c.  R.  R.  Co.  v,  Tipton,  5  Ala.  Co.  v.  Rodrigues,  10  Rich.  (S.  C.)  278  ; 
787;  Troy  Turnpike,  &c.  Co.  v,  McChes-  Ogdensburgh,  Ac.  R.  R.  Co.  t?.  Frost,  21 
ney,  21  Wend.  (N.  Y.)  296;  Kirksey  «.  Barb.  (N.  Y.)  541;  Worcester  T.  Co.  «L 
Florida,  &c.  Plank  Road  Co.,  7  Fla.  23 ;  WUlard,  5  Mass.  86;  Vt.  Central  R.  B. 
Western  R.  R.  Co.  «.  Avery,  64  N.  C.  Co.  r.  Cloyes,  21  Vt  80;  Kennebec,  AOi 
491 ;  Tar  River  Nav'n  Co.  v.  Neal,  3  R.  R.  Co.  v.  Palmer,  34  Me,  886;  York, 
Hawks  (N.  C),  520;  Troy,  Ac.  R.  R.  Co.  Ac.  R.  R  Co.  v.  Janris,  84  id.  860;  York. 
V.  Kerr,  17  Barb.  (N.  Y.)  581;  Instone  «.  Ac.  R.  R,  Co.  «.  Pratt,  40  id.  447;  Green- 
Frankfort  Bridge  Co..  2  Bibb  (Ky.),  576  ;  ville,  Ac.  R.  R  Co.  «.  Cathcart,  4  Rich. 
Canal  Co.  ».  Sampson,  1  Binn.  (Penn.)  (S.  C.)  89;  Stokes  v.  Lebanon,  Ac  T. 
70;  FortFxiward,  tc  Plank  Road  Co.  p.  Co.,  6  Humph.  (Tenn.)  241;  Klein  «. 
Payne,  17  Barb.  (N.  Y  )  567;  Klein  v,  Alton,  Ac.  R  R.  Co.,  18  III  514;  Contoo- 


SEC.  59.]  REMEDY   AGAINST  SUBSCRIBERS.  141 

setts,^  Maine,^  New  Hampshire,*  and  Vermont,^  it  is  held  that  if  there 
is  an  express  promise  to  pay  assessments,  the  remedy  by  forfeiture  is 
merely  cumulative  but  where  there  is  no  express  promise,  that  the 
only  remedy  is  by  forfeiture  of  the  stock.  But  this  doctrine  is 
generally  rejected  in  the  other  States,  and,  as  previously  stated,  the 
remedy  by  forfeiture  given  by  the  statute  is  regarded  as  merely 
cumulative.'^  But  in  all  the  States.,  if  the  statute  expressly  makes 
the  remedies  alternative,  the  subscriber  is  held  to  be  personally 
liable.^  But  hoth  i^emedies  cannot  be  pursued.  If  the  stock  is  for- 
feited and  sold  by  the  company,  the  company  has  no  remedy  for  the 
balance  if  it  sells  for  less  than  the  subscription,  nor  upon  the  other 
hand  is  the  subscriber  entitled  to  the  surplus  if  it  sells  for  more 
than  the  subscription,^  unless  the  statute  expressly  gives  both  reme- 
dies.® Where  both  remedies  exist,  the  remedy  upon  the  contract 
of  subscription  may  be  brought  before  the  stock  is  forfeited  ;•  but 
where  the  statute  gives  a  remedy  for  the  balance  of  the  subscription, 
the  stock  must  first  be  duly  forfeited  and  sold.^^    The  stockholder 


cook  Valley  R.  R.  Co.  v.  Barker,  32  N.  H.         *  Mann  v.  Cooke,  20  Conn.  178;  Dan- 

363;  N.  H.  Central  R.  R.  Co.  v.  Johnson,  bnry,  Ac.  R.  R.  Co.  v.  Wilson,  22  Conn. 

30  id.  890;  Piseataqua  Ferry  Co.  v,  Jones,  485;  Hartford,  &c.  R.  R.  Co.  v.  Kennedy, 

39  id.  491;  Kennebec,   &c.  R.  R   Co.  v.  12  id.  499;  Bnsey  v.  Hooper,  35  Md.  15  ; 

KendalU  81  Me.  470;  South  Meadow  Dam  Beene  v.  Cahawba,  &c.  R.  R.  Co.,  3  Ala. 

Co.  V.  Gray,  80  id.  547;  Taunton,  &c.  T.  660  ;  Peoria,  &c.  R.  R.   Co.  v.  Elting,  17 

Co.  V.  Whiting,  10  Mass.  384;  City  Hotel,  111.    429  ;    Gill  v.   Kentucky   Gold,    &c. 

kc.  r.   Dickinson,  6  Gray  (Mass.),  686  ;  Mining  Co.,  7  Bush  (Ky.),  636;  Kirksey 

Boston,  Barre,  k  Gardner  R  R.  Co.  v,  v.  Florida,  &c  R.  R.  Co.,  7  Fla.  23;  Sey- 

Wellington,    113  Mass.    79;    Goshen  T.  mour  p.  Stutgess,  26  N.  Y.  134;  Dayton 

Co.  r.  Hartin,  9  Johns.  (N.  Y.)  217;  Mid-  v,  Borat,  81  id.  435;  Phenix,  Ac.  Co.  v. 

dlesex  T.  Co.  v.  Locke,  8  Mass.  268;  New  Badger,  67  id.  294;   Mann  v.   Currie,  2 

Bedford,  &c  T.  Co.  v.  Adams,  8  id.  138.  Barb.  (N.  Y.)  294. 

1  Katama  Und  Co.  v.  Jonegan,   126         •  Fry  r.  Lexington,  &c.  R.  R  Co.,  2 

Mass.  155;  Mechanics'  Foundry,  &c.  Co.  Met.  (Ky.)  214;  Kennebec,  Ac.  R.  R.  Co. 

r.  Hall,  121  id.  272 ;  Franklin  Glass  Co.  v.  Kendall,  31  Me.  470. 
r.  White,  14  Ma8&  486;  Andover,  &c.  T.  T  Small    r.    Herkimer    Mfg.    Co.,    2 

lo.  V,  Gould,  6  id.   40;  Ripley  v.  Samp-  N.  Y.  330;  Ashton  v.  Burbank,    2  Dill, 

son,  10  Pick.  (Mass.)  371  ;  Cutter  t?.  Mid-  (U.  S.  C.  C.)  436;  Allen  v,  Montgomery, 

dlesex  Factory  Co.,  14  id.  48.  &c.  R.  R.  Co.,  11  Ala.  437;  Rutland,  &c. 

*  Belfast,  &c.  R.  R  Co.  v.  Cottrell,  66  R  R  Co.  v.  Thrall,  36  Vt.  636;  Macon, 
Me.  185;  Jay  Bridge  Co.  v.  Woodman,  81  &c.  R.  R  Co.  v.  Vason,  57  Ga.  814. 

id.  573;  Belfast,  &c  R.  R.  Co.  v,  Moore,  «  N.  H.  Central  R.  R.  Co.  v,  Johnson, 

W  »<L  561.  ante  ;  Danbury,  Ac.  R.  R.  Co.  «.  Wilson, 

*  Piseataqua  Ferry  Co.   v,  Jones,   89  22  Conn.  436;  Agricultural  Branch  R.  R. 
K.  H.  491  ;  Franklin  Glass  Co.  r.  Alex-  Co.  v.  Winchester,  18  Allen  (Mass.),  29. 
SDder,  2  id.  386;  N.  H.  Central  R.  R.  Co.         •  Boston,  kc.  R.  R.  Co.  v.  Wellington, 
9.  Johnson,  30  id.  390.  118  Mass.  79. 

*  Conn.  A  Passumpsic  lUrer  R.  R  Co.        i»  Athol,  Ac.  R.  R.  Co.  «.  Prescott,  110 
V.  Bailey.  24  Vt  465.  Mass.  218. 
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may  prevent  a  forfeiture  by  a  tender  of  the  amoant  due  upon  the 
stock,  at  any  time  before  its  sale.^  After  forfeiture,  a  subscriber 
ceases  to  be  a  stockholder,  and  loses  all  his  rights,  and  is  released 
from  all  his  liabilities  as  such.^ 

1  Mitchell  V.  Vt  Copper  Mining  Co.,  67  K.  T.  280. 
s  Mills  tr.  Stewart,  41  Vt.  3di. 
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Sec.  60.  Who  are.  —  A  person  may  become  a  stockholder  in  a 
corporation  either  by  a  subscription  to  the  stock  or  by  an  assign- 
ment of  stock  to  him,  either  by  the  act  of  a  stockholder  or  by  act 
and  operation  of  law.  In  law,  every  person  whose  name  appears 
upon  the  stock-book  of  a  corporation  as  a  stockholder,  is  prima 
facie  entitled  to  all  the  rights  and  privileges  of  a  stockholder^  al- 
though he  has  in  fact  parted  with  all  his  interest  in  the  stock ;  and 
this  circumstance  is,  so  far  as  the  corporation  itself  is  concerned, 
absolute  proof  of  his  being  a  stockholder.^  It  would  impose  a  great 
hardship  upon  a  corporation,  to  compel  it  to  look  beyond  its  stock- 
book  to  ascertain  who  in  fact  are  the  owners  of  the  stock,  and  the 
law  imposes  no  such  burden  upon  them.  The  fact  that  a  person's 
name  is  upon  the  registry  of  stockholders,  as  a  subscriber  to  the 
stock,  is  not  of  itself  sufficient  to  make  him  a  shareholder,  but  it 
must  also  appear  either  that  it  was  placed  there  by  himself,  or  under 
sufficient  authority  from  him.^  Thus,  in  the  case  first  cited  in  the 
last  note,^  a  company  incorporated  under  the  Joint  Stock  Companies 
Act^  1856,  issued  a  prospectus  at  the  foot  of  which  was  a  printed 
form  of  application  for  shares.     By  the  prospectus  it  was  requested 

1  Gilbert «.  Manchester  Iron  Works,  11  Muggeridge,  4  H.  &  N.  160;  Waterford 

Wend.  (N.  Y.)  629  ;  Vansands  v.  Middle-  Railway  Co.  v.  Pidock,  8  Exchq.  279. 
sex  Co.  Bank,  26  Conn.  144.  '  New  Brunswick,  &c.  Railway  Co.  v. 

'  New  Brunswick,  &c  Railway  Co.  v,  Muggeridge,  4  H.  &  N.  160. 
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that  each  applicant,  in  filling  up  the  torm,  would  state  tor  which 
class  of  shares  he  applied,  and  that  all  applications  be  accompanied 
by  a  remittance  of  £2  per  share  deposit  on  the  number  of  shares 
applied  for,  and  should  a  less  number  be  allotted,  the  amount 
paid  in  excess  would  be  returned.  The  defendant  .paid  into  the 
bank  of  the  company  £600,  and  filled  up  and  sent  to  the  directors 
the  printed  form  at  the  foot  of  the  prospectus  as  follows :  "  Gentle- 
men, —  Having  paid  into  the  hands  of  the  bankers  of  the  company 
£600, 1  request  you  will  allot  me  100  shares  of  Class  A,  200  shares 
of  Class  B.  And  /  hereby  agree  to  accept  such  shares,  or  any  less 
number,  that  may  be  allotted  to  me,  and  to  pay  the  future  calls 
thereon."  The  directors  allotted  to  the  defendant  50  shares  of  Class 
A.  and  200  of  Class  B,  and  returned  him  £100,  the  balance  of  his 
deposit  A  printed  copy  of  the  memorandum  and  articles  of  asso- 
ciation, at  the  foot  of  which  was  a  form  of  memorandum  consenting 
to  be  a  shareholder,  was  sent  to  the  defendant ;  but  it  was  not  signed 
by  him.  The  defendant  had  notice  that  the  share  certificates  and 
interest  warrants  were  ready,  and  he  requested  that  they  might  be 
forwarded  to  him.  His  name  was  placed  on  the  register  of  share- 
holders for  the  shares  alloted  to  him.  In  an  action  for  calls,  it  was 
held  that  the  defendant  was  not  a  shareholder  in  the  company.  But 
where  a  person  signs  a  printed  memorandum  of  association  or  arti* 
cles  of  association,  before  the  original  is  signed  or  registered  as  pro- 
vided by  statute,  it  is  held  to  be  a  sufficient  authority  for  placing 
his  name  on  the  registry  of  shareholders.^ 

The  possession  of  a  certificate  of  stock  is  not  necessary  to  make 
a  person  a  stockholder.  It  is  enough  if  his  name  appears  upon  the 
books  of  the  corporation  as  such,  and  the  certificate  is  only  an  in- 
ferior sjiecies  of  evidence  of  his  being  a  stockholder.*  Consequently 
it  is  held  that  a  valid  gift  of  stock  cannot  be  made  by  a  delivery  of 
the  certificate,  unless  it  is  also  accompanied  with  a  proper  assign- 
ment and  power  of  attorney  to  transfer  it  upon  the  books  of  the 

1  New    Bninsv-ick    Railway    Co.    v.  stockholder,  the  compuiy  cannot  strike  it 

Boone,  3  H.  t  N.  249.     And  the  registry  off  upon  the  groand  of  a  flaw  in  his  legal 

hook,  althongh  informally  kept,  is  prima  title.      Ward  ».  Sonth  Eastern  Bail  way 

facie  eTiden<*e  that  a  person  whose  name  Co.,  9  E.  It  E.  818. 
appears  ther«^>n   is  a  stockholder.      Bir-  *  Barrall  v.  Bashwick  B.  B.  Co.,  75 

mingham  Rail^r.iy  Co.  v.  T^cke,  2  Eng.  N.  Y.  911  :  Schaeffer  v.  Miasonri  Ins.  Co., 

B.  R.   k  Tiiial  Ci«»,  367  ;  West  Cornwall  46  Ma  248  ;  Haynes  ».  Brown,  S6  N.  H. 

Railway   C>.   r.   Mv.vatt,  15   Ad.  &  El.  545;    Chester  Glass    Co.  v.    Dewey,    16 

K.   a.   521.     And  if  a  penton's  name  has  Ma.<^.  94  ;  Chaffin  «.  Cnmmings,  87  Me. 

once  been  placed  upon  the  register  as  a  76  ;  Burr  «.  Wilooiv  28  N.  Y.  521. 
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corporation ;  until  that  is  done,  the  donor  does  not  part  with  his 
entire  dominion  over  the  property,  which  is  an  essential  and  indis- 
pensable element  of  a  valid  gifL^  Thus,  in  the  case  last  cited,  S.» 
on  buying  and  paying  for  thirty  shares  of  railway  stock,  directed 
the  treasurer  to  set  it  aside  in  Y.'s  name,  saying  he,  S.,  would  at 
some  future  time  let  him  know  whether  to  deliver  it  to  T.  The 
treasurer  issued  a  receipt  stating  he  had  received  the  price  from  Y. 
At  S/s  request  Y.  gave  an  order  directing  the  company  to  transfer 
three  shares  as  S.  might  direct  No  certificate  was  ever  issued.  By 
direction  of  S.  the  dividends  were  paid  to  Y.  In  an  action  by  Y/s 
executor  to  compel  the  company  to  issue  to  him  a  certificate  of  the 
stock,  it  did  not  appear  how  Y.  came  into  possession  of  the  receipt ; 
and  it  was  held  that  there  was  no  valid  gift  of  the  stock. 

So  far  as  the  corporation  is  concerned,  it  has  a  right  to  regard  a 
person  whose  name  appears  upon  its  stock-books  as  the  holder  of 
certain  stock  therein  as  the  true  owner  thereof,  and  to  treat  and 
deal  with  him  as  such,  unless  it  has  actual  or  constnictive  notice 
to  the  contrary.  Thus,  in  a  New  York  case,^  A.  assigned  to  B.  a 
stock  certificate,  containing  a  statement  that  stock  was  transferable 
only  upon  the  books  of  the  corporation ;  B.  failed  to  obtain  such 
transfer ;  A.  died :  it  was  held  that  the  corporation,  having  paid 
dividends  to  A/s  administrator,  could  not  be  held  liable  to  B.  for 
the  amount,  no  presentation  of  a  certificate  being  necessary  upon 
a  demand  for  dividends  by  the  owner  of  record  of  the  stock  or  his 
personal  representative. 

But  this  rule  can  only  be  applied  in  cases  where  the  stockholder 
is  not  required  to  produce  his  certificate  as  evidence  of  his  right; 
and  there  are  instances  in  which  it  would  be  gross  negligence  for 
the  corporation  to  dispense  with  the  production  of  the  certificate, 
and  would  render  it  liable  to  the  real  owner  thereof,  for  all  damages 
resulting  from  such  act  Thus,  if  it  should  transfer  the  stock  upon 
its  books,  at  the  direction  of  the  stockholder  of  record,  without  the 
production  and  surrender  of  the  old  certificate,  such  act  would  be 
not  only  n^ligent,  but  wholly  unauthorized ;  and  the  corporation 
would  be  liable  to  the  true  owner  for  the  value  of  the  stock.^  The 
reason  is,  that  a  corporation  is  bound,  in  its  capacity  of  trustee  for 

• 

'  Jaclnon  «.  Twenty-Third  St  R.  R.  *  Brisliane  v.  Delaware,  Lackawanna, 
Cou,  8S  N.  T.  620.  &c  R.  R.  Oo.,  omie;  Bank  r.  Lanier,  11 

*  Brisbane  v.  Delaware,  Lackawamiay    Wall  (U.  S.)  869. 
*c.  R.R.  Ca,  26  Hnn  (N.  Y.),  488. 
rot  I.  — 10 
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stockholdeis,  to  protect  ownets  of  shares  from  unauthorized  transfers ; 
and  is  liable  in  damages  for  any  loss  sustained  through  the  negli- 
gence or  misconduct  of  its  transfer  officers  in  the  execution  of  their 
duties.^ 

Thus,  a  corporation  which  permits  a  transfer  of  its  own  stock  by 
an  executor  as  such,  on  its  books,  is  chaigeable  with  notice  of  the 
will  under  which  he  acts,  and  the  contents  thereof;  and  is  liable  to 
a  cestui  que  trrist  under  the  will,  whose  stock  is,  by  means  of  a  trans- 
fer permitted  w^ithout  due  examination  of  the  will,  converted  by  the 
executor  to  his  own  use.^ 

Sec.  61.  Right  to  Vote.  —  The  person  in  whose  name  stock  stands 
upon  the  books  of  a  corporation,  is^  as  to  the  corporation,  a  stock- 
holder, although  he  has  assigned  his  stock  to  a  third  person  with  a 
power  of  attorney  to  transfer  it  upon  its  books,  and  as  such,  is  prima 
facie  entitled  to  vote  at  any  stockholders'  meeting;'  and  this  is  the 
case  although  he  has  been  put  into  bankruptcy  and  an  assignee  in 
bankruptcy  has  been  appointed,  in  whom  the  property  of  the  bank- 
rupt vests,  and  who  under  the  bankrupt  law  is  entitled  to  require 
of  the  bankrupt  the  execution  of  any  necessary  transfers  to  vest  the 
title  to  the  stock  in  him ;  *  and,  while  in  proceedings  of  quo  warranto 
the  court  may  go  beyond  the  books,  and  inquire  as  to  the  actual 
right  of  such  person  to  vote,*  yet,  if  it  is  shown  that  the  person  who 
appeared  as  a  stockholder  upon  the  books  voted  with  tfie  assent  of  the 
assignee  of  the  stock,  the  courts  will  not  interfere.®  Thus,  in  the  case 
last  cited,  stock  in  a  corporation  stood  upon  the  books  of  the  corpo- 
ration in  the  name  of  a  firm  at  the  time  of  the  annual  election  of 
such  corporation,  but  prior  to  such  election  the  members  of  the  firm 
had  become  bankrupts,  and  an  assignee  in  bankruptcy  had  been  ap- 
pointed, but  the  assignee  before  the  election  had  not  demanded  or 


1  Bank  v.  Lanier,  11  Wall.  (U.  S.) 
S69  ;  Lowry  v.  Commercial,  &c.  Bank, 
Taney  (U.  S.  C.  C),  310. 

^  Lowry  v.  Commercial,  &c.  Bank, 
Taney  (U.  S.  C.  C),  310  ;  Magwood  v. 
Railroad  Bank,  6  S.  C.  379  ;  Brewster  v, 
Sime,  42  Cal.  139. 

•  Gilbert  r.  Manchester  Iron  Works, 
11  Wend.  (N.  y.)  629  ;  Ex  paHe  Will- 
cocks,  7  Cow.  (N.  Y.)  402  ;  Vowell  v. 
Thompson,  3  Cr.  (U.  S.  C.  C.)  428  ;  Nor- 
thrup  r.  Turnpike  Co.,  3  Conn.  544; 
Vansands  v,  Middlesex  Co.  Bank,  26  Conn. 
144;  Matter  of  Barker,  6  Wend.  (N.  Y.) 


509  ;  Hoppin  v.  Buffum,  9  R.  I.  51S ; 
Matter  of  Long  Island  R.  R.  Co.,  19 
Wend.  (N.  Y.)  87;  Marlborough  Mfg. 
Co.  V.  Smith,  2  Conn.  583 ;  Downing  v. 
Pott,  28  N.  J.  L.  66  ;  Mosseaux  v.  Ur> 
quhart,  19  La.  An.  482.  It  is  not  neces- 
sary that  the  certificate  of  stock  should 
be  produced ;  the  stock  books  contraL 
Beckett  v.  Houston,  82  Ind.  398. 
^  State  V.  Ferris,  42  Conn.  660. 

*  American  Railway  Frog  Co.  v.  Hayen, 
101  Mass.  898  ;  People  v,  Devine,  17  IQ. 
S4;  ExparU  Holmes,  5  Cow.  (N.  Y.)  426. 

*  State  o.  Ferris,  anUe, 
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obtained  from  the  bankrupts  any  transfer  to  himself  of  the  stock  of 
such  corporation.  Prior  to  the  election,  however,  one  of  the  bank- 
rupts procured  from  the  assignee  a  power  of  attorney,  not  naming 
the  attorney,  however,  authorizing  such  attorney  to  vote  for  him 
upon  such  stock  at  such  meeting,  and  the  bankrupt  filled  up  the 
blank  in  such  power  of  attorney  with  his  own  name,  and  voted  upon 
such  stock.  The  assignee  did  not  vote  or  claim  the  right  to  vote 
upon  such  stock,  nor  did  it  appear  that  he  ever  authorized  the  bank- 
rupt to  fill  up  the  blank  in  the  power  of  attorney,  by  the  insertion  of 
his  own  name  or  that  of  any  other  person.  The  court  held  that  the 
power  of  attorney  did  not  authorize  the  banknipt  to  vote  upon  the 
stock,  because  his  name  was  not  inserted  in  it  by  the  authority  of 
the  assignee,  but  that  he  had  the  right  to  vote  because  he  vxis  at  the 
time  of  9uch  election,  to  all  intents,  a  stockholder.  ''  It  has  been  re- 
peatedly held/'  said  Pabk,  C.  J.,  "  by  this  court  that  the  books  and 
records  of  a  corporation  determine  who  are  its  stockholders  for  the 
time  being,  and  who  luive  a  right  to  vote  on  the  stock,  although  the 
same  may  have  been  sold  or  pledged  as  collateral  security.  In  such 
cases  the  party  who  appears  to  he  the  owner  by  the  books  of  the  corpo- 
ration has  a  right  to  be  treated  as  a  stockholder,  and  to  vote  on  what- 
ever stock  stands  in  his  Tuime!*  It  is  evident  that  this  is  the  only 
consistent  rule  which  can  be  adopted,  and  that  the  inspectors  and 
tellers  at  a  stockholders'  meeting  cannot  assume  to  go  into  a  hearing 
and  decision  of  a  question  as  to  who  is  in  fa^ct  the  owner  of  certain 
stock,  but  have  a  right  to  rely  upon  the  stock-book  of  the  company 
as  decisive  of  that  fact  Indeed,  according  to  all  the  cases,  the  fact 
that  the  books  show  that  a  certain  person  is  a  stockholder,  is  prima 
fade  decisive  of  his  right  to  vote. 

In  the  case  of  executors  or  administrators  of  deceased  stock- 
holders, inasmuch  as  by  operation  of  law  they  are  invested  with 
the  legal  title  to  the  stock  and  all  the  rights  incident  thereto,  they 
may  vote  thereon  although  there  has  been  no  transfer  upon  the 
books  of  the  corporation,  upon  production  of  the  requisite  legal  proof 
of  their  appointment.^  A  person  in  whose  name  stock  stands  as 
trustee,  either  for  an  individual  or  another  corporation,  has  a  right 
to  vote  thereon  ;^  but  a  person  in  whose  name  stock  stands  as  trus- 
tee for  the  corporation  itself,  cannot  vote  thereon,^  as  the  corporation 

1  Matter  of  North  Shore,  &c.  Ferry  Co.,  Mosseanx    v.     Urqnhart,   a/iUe  ;    United 

63  Barb.  (N.  Y.)  556.  States  v.  Colnmbian  Ins.  Co.,  2  Or.  (U.  8. 

<  Mattf-rofBarker,  6Wrad.  (N.Y.)509.  C.   C.)  266;  Ex  parU  Holmes,  6  Cow. 

•Brewster    v.     UarUey,   37    CaL   15;  (N.  Y.)  426. 
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cannot  vote  upon  its  own  stock.  In  a  New  York  case^  the  couTt^ 
in  construing  the  statute  of  that  State  relating  to  the  rights  of  stock- 
holders, which  provided  '*that  in  all  cases  where  the  right  of  voting 
upon  any  share  or  shares  of  stock  of  any  incorporated  company  shall 
be  questioned,  it  shall  be  the  duty  of  the  inspector  of  the  election  to 
require  the  transfer-books  of  said  company ;  and  all  such  shares  as 
may  appear  standing  thereon  in  the  name  of  any  person  or  persons 
shall  be  voted  on  by  such  person  or  persons,  directly  by  themselves 
or  by  proxy,  subject  to  the  provisions  of  the  act  of  incorporation," 
held  that  the  provision  literally  was  broad  enough  to  cover  and  in- 
clude parties  who  might  hold  such  stock  as  mere  trustees.  The 
court  said :  "  But  the  question  remains  whether  the  latter  are  to  be 
deemed  stockholders  within  the  spirit  of  the  act  True,  the  stock 
on  which  they  voted  in  this  case  stands  in  their  name,  but  on  the 
face  of  the  entry  they  are  declared  to  be  mere  nominal  holders. 
The  real  owner  of  the  stock  should  vote,  especially  where  his  name 
is  truly  expressed  in  the  books,  though  it  might  be  otherwise  if  he 
chose  to  have  the  entry  simply  in  the  name  of  another  without  ex- 
pressing any  trust 

*•  Now,  these  three  persons,  a  majority  of  whom  claim  the  right  to 
vote,  are  mere  ti-ustees  ;  and  they  are  trustees,  not  for  the  directors, 
but  the  company,  tbe  corporation  itself.  If  there  could  be  a  vote 
at  all  upon  such  stock,  one  would  suppose  that  it  must  be  by  each 
stockholder  of  the  company  in  proportion  to  his  interest  in  it 

"  This  brings  us  to  the  important  difficulty  in  the  case,  which  is» 
whether  stock  thus  held  can  vote  at  all.  And  we  think  it  is  not  to 
be  considered  as  stock  held  by  any  one  for  the  purpose  of  being 
voted  upon.  No  doubt  the  company  may,  from  necessity,  as  in  this 
case,  take  their  own  stock  in  pledge  or  payment,  and  keep  it  out- 
standing in  trustees,  to  prevent  its  merger,  and  convert  it  to  their 
security.  But  it  is  not  stock  to  be  voted  upon,  within  the  meaning 
of  the  charter  or  the  general  act  upon  which  we  are  proceeding.  It 
is  not  to  be  tolerated  that  a  company  should  procure  stock  in  any 
shape  which  its  officers  may  wield  to  the  purposes  of  an  election, 
thus  securing  themselves  against  the  possibility  of  a  removal"  * 


1  Ex  parU  Holmes,  6  Cow.  (N.  Y.)  may  be  voted  npon  by  the  troBtee  the 

426.  as  though  it  was  his  own.   Barker,  esc  fNirCfli, 

*  American  Bailway  Frog  Co.  v.  Hayen,  etc.,  6  Wend.  (N.  T.)  609 ;  Hoppinv.  Bnf* 

101  Mass.  398.   But,  as  we  hayeseen,  stock  fum,  9  R.  L  618. 
held  by  trustees  for  the  benefit  of  others 
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So  the  pledgor  of  stock  ^  or  the  mortgagor  thereof  may  vote  npon 
the  same,  and  if  necessary  a  coart  of  equity  vriH  compel  the  mort- 
gagee to  give  the  mortgagor  a  power  of  attorney  to  vote  thereon  at 
an  election,  until  after  foreclosure  or  sale.*  The  ground  upon  which 
this  rule  rests  is  set  forth  in  the  California  case^  as  follows:  ''The 
question  here  is,  not  whether  the  pledgee  or  trustee  to  whom  stock 
has  been  pledged  or  retransferred  by  a  stockholder,  and  who  appears 
upon  the  books  of  the  corporation  to  be  the  owner,  is  entitled  to 
vote,  but  it  is,  whether  the  agent  or  trustee  of  the  pledgee,  who  is 
described  in  the  certificate-book  of  the  corporation  as  a  trustee,  and 
who  holds  as  such  trustee  or  agent  certain  shares  of  stock  which 
were  pledged  by  the  corporation  to  its  creditor,  is  entitled  to  vote 
such  stock.  The  designation  of  McLane  as  trustee  was  suf&cient  to 
show  that  he  did  not  hold  the  stock  in  his  own  right,  and  as  the 
corporation  was  one  of  the  parties  to  the  contract,  its  officers  are 
chargeable  with  notice  of  the  manner  in  which  he  held  the  stock. 

•*  The  case  falls  within  the  principle  of  a  New  York  case,*  in  which 
it  was  held  that  there  could  be  no  vote  upon  stock  owned  by  the 
company,  though  held  by  trustees ;  that  it  was  not  stock  to  be 
voted  upon  by  any  one  within  the  meaning  of  the  charter  or  the 
general  act  relating  to  that  subject.  Subsequent  cases,^  though 
qualifying  and  restricting  the  broad  language  of  that  case,  so  as  not 
to  exclude  the  vote  of  a  trustee  upon  the  stock  held  in  trust  for  a 
stockholder,  have  not  questioned  the  doctrine  that  the  stock  belong- 
ing to  the  corporation,  though  held  in  the  name  of  trustees,  was  not 
entitled  to  be  voted  upon.  This  doctrine  must  command  the  assent 
of  every  one,  unless  it  can  be  shown  that  a  corporation  can  become 
a  stockholder,  in  the  sense  of  the  statute,  of  its  own  stock,  receiving 
of  itself  dividends  and  responding  to  itself  for  calls  for  assessments, 
and  being  responsible  for  the  debts  of  the  corporation,  first  as  a  cor- 
poration and  second  as  a  stockholder." 

Where  stock  stands  in  the  name  of  a  person  as  "  cashier,"  **  presi- 
dent," etc.,  such  words  are  merely  descriptive,  and  a  person  succeed- 
ing him  in  that  position,  has  no  right  to  vote  upon  the  stock  unless 
it  has  been  transferred  to  him  by  such  person.^    If  the  charter  or 

1  Brewster   ».    Hartley,  87  Cal.   16 ;         •  Brewster  v.  Hartley,  ante, 
Sebolfield  v.  Union  Bank,  2  Or.  (U.  S.         «  Ex  parU  Holmes. 
0.   C.)  115;  En  parU  Willcocks,  7  Cow.         *  ExparU  Barker. 
(N.  Y.)  402.  •  Matter  of  Mohawk  v.  Hudson  River 

«  VoweU  V.  Thompson,  3  Cr.  (U.  8.  B.  R.  Ca,  19  Wend.  (N.  Y.)  136. 
C.  C.)  428. 
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genend  statute  provides  who  shall  be  voters,  that  of  course  is  deci- 
sive ;  and  the  corporation  cannot  by  by-law  or  otherwise,  abridge 
this  right.^  The  evidence  of  a  person's  right  to  vote  is  to  be  found 
in  the  stock-ledger,  certificate-book,  and  transfer-book ;  but  in  case 
of  any  discrepancy  between  the  books,  or  dispute  as  to  the  right  to 
vote,  the  transfer-book  controls,  and  all  the  other  books  are  subor- 
dinate thereto.^ 

SEa  62.  ProziM. — Unless  the  act  of  incorporation,  general  statute, 
or  the  by-laws  of  the  corporation  provide  therefor,  it  seems  to  be  the 
rule  that  stock  cannot  be  voted  by  proxy.'  But,  how  far  the  usage 
to  vote  in  this  manner  may  be  held  to  have  affected  this  question, 
remains  for  the  courts  to  decide,  but  we  may  say  that  it  is  by  no 
means  improbable  that,  even  in  the  absence  of  express  authority  in 
either  of  the  modes  stated  su.'pra^  the  courts,  in  view  of  a  general 
usage,  if  established,  would  be  inclined  to  hold  that  the  common-law 
rule  in  this  regard  has  been  changed  thereby.  But  there  are  cases  in 
which  it  has  been  held  that  votes  by  proxy  are  not  permissible  ex- 
cept where  special  authority  therefor  is  shown ;  but  in  these  cases 
it  is  noticeable  that  no  proof  of  such  a  usage  was  given.^ 

Sec.  63.  status  of  a  Stockholder,  as  to  Corporate  Property  eta 
—  Rights  as  against  the  Corporation  and  its  Officers.  —  As  lias  pre*- 
viously  been  stated,  the  interest  of  a  stockholder  in  the  corporate 
property  is  in  proportion  to  the  extent  of  his  interest  in  the  shares 
of  stock  therein.  He  does  not,  by  virtue  of  being  a  shareholder, 
acquire  any  right  to  intermeddle  with  the  property  of  the  corpora- 
tion, and  is  liable  for  a  conversion  thereof,  or  a  trespass  thereon,  the 

1  Thus  a  by-law  of  the  Passaic  and  See  also  Taylor  v.  Griswold,  8  N.  J.  Eq. 
Hackensack  Bndge  Company,  declaring  222 ;  Phillips  r.  Wickham,  1  Paige  Ch. 
each  proprietor  entitled  to  as  mnny  votes  (N.  Y. )  590.  In  re  St.  Lawrence  Steam- 
as  he  has  shares  of  stock,  was  held  con-  boat  Co.,  44  K.  J.  L.,  529,  in  an  election 
trary  to  the  charter  of  the  company,  and  of  officers  a  person  holding  a  proxy  which 
void.  The  claim  of  having  one  vote  for  was  not  dated  was  not  permitted  to  vote, 
each  share  does  not  rest  on  the  common  upon  the  ground  that  the  omission  of  the 
law  or  any  of  its  principles.  It  wholly  date  was  suspicious.  The  court  held  that 
depends  on  the  grant  of  the  legislature,  the  proxy  should  have  been  received.  It 
Taylor  v.  Griswold,  8  N.  J.  Eq.  222.  A  was  also  held  in  the  same  case  that  votes 
corporation  has  no  power  to  exclude  an  given  for  a  peraon  who  is  ineligible  for 
integral  \yATt  of  the  body,  where  a  charter  the  office  should  not  be  rejected  so  as  to 
gives  them  a  right  of  election.  Rex  v,  give  the  election  to  another  person,  unless 
Spencer,  8  Burr.  1827  ;  Newling  v.  Fran-  the  persons  voting  for  such  officer  knew  id 
cis,  3  T.  R.  189  ;  Rex  v.  Head,  4  Burr,  his  ineligibility. 
2615.  *  Phillips  v.  Wickham,  ante;  People 

a  Downing  «.  Potts,  23  N.  J.  L.  66.  v,  Twaddell,  18  Hun  (N.  Y.),  427  ;  Taylor 

'  State  V.  Tudor,  5  Day  (Conn.),  329.  v.  Griswold,  ante. 
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same  as  a  stranger  would  be.  His  interest  in  the  corporation  is  a 
property  interest,  but  he  has  no  interest  in  any  specific  property,  and 
his  only  right  of  control  over  the  property  is  such  as  he  may  exerciBe 
through  the  election  of  its  officers.  He  has  a  right,  however,  to  have, 
his  interest  therein  protected  against  flagrant  abuses  or  mismanage- 
ment by  its  officers,  or  against  acts  by  them  which  are  clearly  tUtra 
vires}  The  rule  may  be  said  to  be  that  a  court  of  equity  has  juris- 
diction, at  the  instance  of  a  stockholder  in  a  corporation,  to  restrain 
the  corporation,  and  those  who  have  the  management  and  control  of 
it,  from  acts  tending  to  the  destruction  of  its  franchises,  from  a  violor 
tion  of  its  charter,  from  a  misuse  or  misappropriation  of  the  corporate 
powers  or  property,  and  from  other  acts  prejudicial  to  the  stockholders 
amounting  to  a  breach  of  trust}  But  where  the  acts  sought  to  be 
enjoined  are  within  the  powers  of  the  corporation  or  its  officers,  and 
tlie  real  ground  of  complaint  is  an  honest  difference  of  opinion  as  to 
what  the  interests  of  the  corporation  require,  a  couit  of  equity  has 
not  the  power,  nor  if  it  had,  would  it  be  inclined,  to  interfere.  The 
directors  and  officers  of  a  corporation  are  chosen  to  manage  its 
affairs,  presumably,  because  of  their  peculiar  fitness  therefor ;  and  so 
long  as  they  do  not  violate  the  powers  conferred  upon  them,  and  the 
trust  with  which  they  are  confided,  it  would  be  highly  impolitic  to 
permit  the  stockholders  who  disagree  with  them  as  to  the  manage^ 
meut  of  the  business  to  interfere  with  their  plans.  But,  being  re- 
garded as  trustees  for  the  stockholders,  the  latter  may  in  a  proper 
case,  maintain  a  suit  in  equity  to  restrain  them  from  doing  acts 
either  ultra  vires,  or  which,  being  within  the  scope  of  their  corporate 
powers,  would  be  a  breach  of  their  trust,  or  if  such  acts  have  already 


1  Mills  V.   Northern,   &:.   R.  R.   Co.,  taker  v,  Jolmaon  Co.,  10  Iowa,  161.     Ez- 

L.  B.  5  Ch.  621.     If  the  migority  of  a  cept  as  to  matters  about  which  he  haa 

company  propose  to  benefit  themselTes  at  been  specially  anthorixed  to  act  for  it;  and 

the  expense  of  the  minority,  a  court  of  then    his  admission  or  knowledge  only 

eqoity  will  protect  the  minority,  and  one  has  effect  to  bind  the  company  by  virtue 

stockholder  may  bring  a  bill  on  behalf  of  of  his  agency,  and  not  because  of  his  posi- 

aQ  the  others  against  the  company.     Men-  tion  as  a  stockholder.     Norwich,  &c.  R.  R. 

ier  V,  Hooper's  Telegraph  Works,  L.  R.  Co.   v.  Cahill,  18  Conn.  484 ;  Am.  Fur 

9  Ch.  350.     A  stockholder  cannot  bind  Co.  v.  United  States,  2  Pet.  (U.  S.)  358. 
the  corporation  either  by  his  acts — West-        *  In   Pond  v.   Vermont  Valley  R.    R. 

em,   &c.  Mining  Co.  v.  Peytona  Cannel  Co.,  12  Blatchf.  (U.  S.  C.  C.)  280,  it  was 

Coal  Co.,  8  W.  Va.  406— or  his  admis-  held  that  jurisdiction  will  be  entertained 

siona ;  and  his  knowledge  of  facts,  is  not  im-  in  such  a  case,  even  though  the  case  mayr 

potable  to  the  company.  Mitchell  v.  Rome  involve  as  an  incidental  question  inquiry 

R.  R.  Co.,  17  6a^  574  ;  Buffalo,  &c.  R.  ss  t(i  which  of  two  boards  of  directors  is 

R.  Ca  V.  Dudley,  14  N.  Y.  336 ;  Whit-  the  legal  one. 
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been  done,  to  procure  redress  for  such  acts.^  It  is  a  general  role  that^ 
before  a  stockholder  can  institute  a  suit  in  equity  against  a  wrong- 
doer, whose  acts  operate  to  the  prejudice  of  the  interests  of  the 
stockholders  of  a  corporation,  as  by  diminishing  their  dividends  and 
lessening  the  value  of  their  stock,  an  application  must  have  been 
made  to  the  directors  of  the  company  to  instittUe  a  suit  in  the  name  of 
the  company,  and  they  must  have  neglected  or  refused  to  do  so.  And 
in  some  cases  it  has  been  held  that  this  refusal  is  essential  to  give  a 
stockholder  as  such  any  standing  in  court;  for  incorporation  confers 
on  the  directors,  in  the  first  instance,  the  authority  to  direct  a  suit^ 
But  to  this  rule  there  are  so  many  exceptions  that  it  may  be  said 
that  the  exception,  rather  than  the  rule,  prevails,  and  it  is  now  gen- 
erally held  to  be  sufficient  if  the  bill  or  complaint  shows  a  reasonable 
excuse  for  not  maJcing  such  a  demund^  —  as,  that  such  a  demand 
would  have  been  fruitless,  because  the  suit  is  brought  to  obtain  re- 
dress against  the  acts  of  the  directors  themselves,  which  are  ultra 
vires  or  a  fraud  upon  the  stockholders.^ 

1  Wright  V,  Oroyille,  &c.  Mining  Co.,  general  laws  of  the  SUte  of  New  York, 
40  Cal.  20 ;  Rogers  v.  Lafayette  Agricol-  haying  five  trustees  and  its  principal 
tural  Works,  52  Ind.  296.  place  of  business  in  the  city  of  New  York, 

2  Memphis  v.  Dean,  8  Wall.  (U.  S.)  64.     and  that  he  brought  the  action  in  behalf 
>  Forbes  v.  Memphis,  &c.  R.  R.  Co.,  2    of  himself  and  of  all  the  other  stockhold- 

Woods  (U.  S.  C.  C),  823 ;  Cogswell ».  Bull,  era  who  should  join  therein.     That  the 

39  Cal.  320  ;  Brewer  v,  Boston  Theatre,  df^fendants  Drake  and  Pritchard  were  trua- 

104  Mass.  878  ;  Black  r.  Huggins,  2  Tenn.  tees  of  said  company  in  September,  1868  ; 

Ch.  780 ;  Morgan  v,  R.  R.  Co.,  1  Woods  the  defendant  Curtis  in  January,   1869 ; 

(U.  S.  C.  C),  15;  Greaves  V.  Gauge,  16  two  other  trustees,  Rufus  Hatch  being 

Abb.   Pr.  (N.  Y.)  N.  8.  877  ;  Talbot  v.  elected  in  January,  1870,  and  Jacob  B. 

Scripp,  81    Mich.   263 ;    Ware   v,  Baze-  Jewett  in  January,  1871 ;  aU  of  whom 

more,   58  Ga.  816;   Young  v,  Drake,  8  were  re-elected  and  were  trustees  when 

Hun  (N.  Y.),   61;    Craig  v.  Gregg,   83  his  action  was  brought.     That  on  the  11th 

Penn.  St.  19;  Morgan  «.  Railroad  Co.,  1  dayof  January,  1869,  the  defendant  Pritch- 

Woods  (U.  S.  C.  C),  15.     But  if  the  bill  ard  was  elected  president  and  the  defend- 

or  complaint  does  not  state  a  reasonable  ant  Drake  treasurer   thereof,   and    have 

excuse  £or  not  applying  to  the  directors  to  ever  since  continued  to  hold  said  offices, 

bring  the  suit,  the  bill  will  be  dismissed.  That  at  meetings  of  said  trustees,  at  which 

Wilkie  V.  Rochester,  &c.  R.  R.  Co.,  12  said  Hatch  and  Jewett  were  not  present, 

Hun  (N.  Y. ),  242  ;    Newby  v.   Oregon  but  at  which  the  three  named  as  defend- 

Central  R.  R.  Co.,  1  Sawyer  (U.  S.  C.  C),  ants  in  tliis  action  constituted  a  quorum 

63.     Foote  V,  Cunard  Mining  Co.,  17  Fed.  for  the  transaction  of  business,  they  voted 

Rep.  46.  to  each  other  divers  sums  of  money  as  sal- 

*  Heath  v.  Erie  R.  R.  Co.,  8  Blatchf.  aries  and  for  other  purposes.     That  in 

(U.  S.  C.  C.)  347.     In  Young  v.  Drake,  8  pursuance  of  such  resolutions   the   said 

Hun  (N,  Y.),  61,  the  complaint  alleged,  Pritchard  received  from  the  treasurer,  on 

in  substance,  that  the  plaintiff  was  the  or  about  the  same  day,  the  sum  of  $350, 

owner  of  1,000  shares  of  the  capital  stock  and  also  the  further  sum  of  $1,150  on  ac- 

of  the  Smith  and  Parmelee  Gold  Com-  count  of  salary ;  and  the  said  Drake  took 

pauy,  a  corporation  organised  under  the  from  the  company  funds,  in  his  hands  as 
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Indeed  it  may  be  said  that,  while  the  primary  party  to  sue  for  a 
breach  of  trust,  committed  by  the  directors,  is  the  corporation,  yet 

treasurer,  the  sum  of  $275,  and  the  fur-  due  by  them  and  distribute  it  to  the  stock- 
ther  sum  of  $1,150  on  account  of  salary,  holders.     The  demurrer  was  overruled  in 
Then  the  said  Pritchard  and  Drake,  for  the  Supreme  Court,  and  this  ruling  was 
the  ^50  balance  of  salary  respectively,  sustained     by    the  General    Tenn,    GiL- 
and  also  for  the  further  sum  of  $166.66,  bbrt,   J.,   saying:    "We  think  the  de- 
added  thereto  by  each,  for  salary  beyond  murrers  were   properly  overruled.      The 
the  time  specified  in  said  resolutions,  with  general  rule  no  doubt  is,  that  an  action  of 
the  knowledge  and  assent  of  the  said  Cur-  this  kind  must  be  brought  by  the  corpora- 
tis,  procured  judgments  against  the  com-  tion  ;  but  where  the  complaint  shows  that 
pany  in  the  district  of  Gilpin  county,  the  corporation  is  still  under  the  control 
Colorado,    where  the    company's  mining  of  those  who  must  be  defendants  in  the 
lands    were    situated,    which   judgments  suit,  the  stockholders,  who  are  the  real 
were  entered  in  May  term,  1871,  each  for  parties  in  interest,  may  bring  the  suit  in 
the  sum  of  $1,066.66.     That  executions  their  own  names,  making  the  corporation 
were  issued  thereon  to  the  sheriff  of  the  a  party  defendant ;  for  a  court  of  equity 
county  aforesaid  under  which  sales  were  never  permits  a  wrong  to  go  unredressed 
made  of  the  mining  lands,  mills  and  ma-  merely  for  the  sake  of  form.    The  indivi- 
ehinery  of  said  Smith  and  Parmelee  Com-  dual  defendants  are  in  law,  as  weU  as  in 
pany.  In  Colorado  aforesaid,  in  1871,  of  name,  trustees,  and  the  stockholders  are 
great  value,  but  on  a  single  bid  only,  in  the  cestuia  que  trustent,  and  have  a  joint  in- 
the  interest  of  the  plaintiffs  in  the  judg-  terest  in  all  the  property  and  effects  of  the 
menta,  to  an  amount  sufficient  only  to  oorjioration.      Ui)on  general  principles  of 
cover  or  pay  the  said  judgments ;  whereby  equity,  therefore,  stockholders  have  a  right 
the  said  Smith  and  Parmelee  Company  to  maintain  an  action  against  the  trustees 
were  divested  of  the  lands,  &c.,  so  sold,  of  the  corporation  for  a  fraudulent  breach 
and  sustained  great  damages  by  reason  of  trust,  wfien  it  is  apparent  Ouxt  the  eor- 
thereof.     And  plaintiff  avers  that  the  said  poraUon  itself  will  not  sue  for  their  ben^. 
judgments  were  recovered  and  enforced  by  And  where  the  corporation  is  still  con- 
the  said  Pritchard  and  Drake,  in  collu-  trolled  by  the  same  trustees  toho  are  accused 
sion  each  with  the  other,  and  that  defend-  of  the  fraud,  or  where  such  accused  per- 
ant    Curtis    had    knowledge   of  all    the  sotu  are  a  majority  of  the  trustees,  that  is 
proceedings  and    concurred  therein,   the  sitfficient  evidence  that  the  corporation  vriU 
three  maJcing  a  majority  of  the  trustees,  not  prosecute,  and  that  an  application  to 
That  the  resolutions  of  the  trustees,  by  the  trustees  to  direct  a  suit  to  be  brought 
which  the  sums  aforesaid  were  given  to  against  themselves,  or  the  derelict  majority 
the  said  Pritchard  and  Drake,  were  void  of  their  members  would  be  useless.    The 
in  law,    and    that    the    said    defendants  law  never  requires  the  performance  of  a 
Pritchard,  Dr.ike  and  Curtis  are  liable  supererogatory  act.     It  is  averred  in  the 
for  the  amounts  so  unlawfully  voted  and  complaint  that  there  are  only  five  trus- 
paid  to  said  Pritchard  and  Drake.     That  tees ;    three  of  them  being  the  persons 
the  recovery  of  judgments  for  the  residue  cbaiged  with  having  committed  the  fraud, 
claimed  under  said  resolutions,   and   for  are  made  defendants,  and  it  is  alleged  that 
the    additional    sum   of  $166.66    added  they   are    still    trustees.      The  case,  we 
thereto,  without  any  authority  whatever,  think,   is  within  the  rule  stated.     It  is 
was  invalid  ;  and  that  the  said  Pritchard,  enough  that  the  plaintiff  was  a  stockholder 
Drake   and  Curtis  ought  to  answer  for  when  the  action  was  brought.     If  he  pur- 
the  loss  to  the  company  of  the  property  chased  his  stock  after  the  alleged  fraud 
sold  under  executions  issued  upon  such  was  committed,  that  did  not  condone  the 
Judgments,  and  claimed  judgment  against  fraud.      The    plaintiff   acquired  all    the 
the  defendants  Pritchard,  Drake,  and  Cur-  rights  of  the  person  of  whom  he   pur- 
tia  therefor,  and  that  a  receiver  be  ap-  chased.      Eamsey    v.    Gould,    57   Barb, 
pointed  to  receive  the  sum  found  to  be  (N.  Y.)  898. 
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if  the  corporation  refuses  to  sue,  or  i$  tinder  the  control  of  the  gwUty 
directors^  the  stockholders  may  sue  in  their  individual  names  for 
themselves  and  all  other  stockholders.^  But  in  all  other  cases,  ap- 
plication must  first  be  made  to  the  corporation  to  sue.  Thus,  an 
action  against  a  third  person,  to  recover  money  belonging  to  the  cor- 
poration, cannot  be  maintained  by  a  stockholder  unless  the  bill  shows 
that  the  corporation  was  first  applied  to  to  bring  the  action,  but  refused 
or  neglected  to  do  so.^  Nor  does  the  fact  that  the  same  persons  were 
directors  of  a  leasing  and  a  leased  railroad,  although  it  may  entitle 
either  corporation  to  do  so,  justify  one  or  more  stockholders  in  bring- 
ing an  action  to  have  the  contract  declared  void.^  But  in  all  cases 
where  the  case  shows  such  a  condition  of  things  touching  the  control 
of  the  corporate  affairs  by  those  intrusted  with  their  management  as 
would  have  rendered  a  formal  application  to  the  board  of  directors  to 
bring  the  suit  an  idle  ceremony,  the  defendant  cannot  object  to  the 
circumstance  that  the  action  is  brought  in  the  name  of  one  stock- 
holder for  the  benefit  of  all;*  and  if  the  corporation  in  which  he  is 
a  stockholder  enters  into  an  illegal  transaction  with  another  corpora- 
tion and  makes  an  illegal  payment  out  of  its  funds  to  such  other 
corporation,  a  stockholder  impeaching  the  dealings  and  seeking  to 
have  the  funds  restored  to  his  own  company,  may  in  his  own  name, 
maintain  an  action  against  both  corporations  for  that  purpose.^ 

1  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  and  its  president,  and  that  the  latter  kept 
312  ;  Allen  9.  Cartls,  26  Conn.  456  ;  false  books  of  account  and  refused  to  pay 
Brown  v,  Vandyke,  7  N.  Y.  Eq.  795  ;  over  money  rightly  due  plaintiff.  It  waa 
Hensey  v.  Veazie,  24  Me.  9  ;  Samuels  v.  held  that  a  sufficient  cause  of  action  had 
Central,  &c  Express  Co.,  McCahon  been  stated,  without  aUeging  that  the  cor- 
(Kan.),  214;  Pendicares  v.  Charleston  poration  had  refused  to  bring  suit.  Brown 
Gas  Light  Co.,  10  Int.  Rev.  Rec.  110 ;  v.  Buffalo,  New  York,  &c.  R.  R.  Co.,  27 
Foss  V.  Harbattle,  2  How.  461 ;  Mozley  v.  Hun  (N.  Y.),  342.  If  justice  to  stock- 
Alston,  1  Phill.  796  ;  Cunningham  v.  holders  cannot  be  attained  through  an  ac- 
Pill,  5  Paige  (N.  Y.),  Ch.  607  ;  Robinson  tion  by  the  corporation,  they  may  ane, 
V.  Smith,  3  id.  222  ;  March  v.  Eastern  making  the  corporation  a  party  defendant 
R.  R.  Co.,  40  N.  H.  548  ;  Wells  v.  Junett,  It  was  so  held,  where,  though  a  mining  cor- 
11  How.  Pr.  (N.  Y.)  242;  Putnam  v.  poration  was  the  party  primarily  ag- 
Sweet,  2Chand.  (Wis.)  286.  grieved,    the    complaint    showed  special 

^  Wilkie  V.  Rochester,  &c.  R.  R.  Co.,  damages  entitling  the  plaintiff  subscribers 

arUe,  to  maintain  the  action  as  against  defend- 

*  WaUace  v.  Long  Inland  R.  I.  Co.,  12  ant  promoters  who  had  retained  certain 
Hun  (N.  Y.),  460.  proceeds  of   a   trust   sale.     Brewster  v, 

*  Tazewell  County  v.  Farmers'  Loan  &  Hatch,  10  Abb.  (N.  Y.)  N.  C.  400. 
Trust  Co.,  12  Fed.  Rep.  (U.  S.  C.  C.)752.  «  Salomons  v.  Laing,  6  Eug.  R.  R.  ft 
In  a  suit  by  a  stockholder  against  a  cor-  Canal  Cas.  803.  Winch  v.  Birkenhead, 
poration  of  which  he  was  a  member,  the  &c..  Railway  Co.,  16  Jur.  1035.  Bat 
declaration  alleged  a  conversion  and  mis-  where  a  stockholder  has  remained  paasive 
application  of  money  by  the  corporation  for  a  long   time,  as  in  one  caae  eigh- 
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An  action  bj  a  stockholder  against  a  corporation,  to  restrain  it 
from  a  contemplated  transaction  which  is  tdtra  vires,  may  be  main- 
teen  months,  while  the  directors  are  ex-    of  the  Tote  before  mentioned.    Important 
pending   large    snms    in   the   enterprise    transactions  had  intervened,  and   stock 
sought  to  be  enjoined,  although  if  he  had    changed  hands  on  the  basis  of  the  unin- 
moTed  in  season,  he  might  have  been  en-    creased  capital.      It  was  held  that  the 
titled  to  the   remedy,  yet  by  bis  laches,     mere  vote  to  increase  gave  the  petitioner 
he  is  estopped.      Graham  v.  Birkenhead    no  vested  interest,  and  that  the  company 
Railway  Co.,  20  L.  J.  Rep.  (Ch.)  445;    had  power  to  rescind  its  vote,  and  that 
Kent  V.  Quicksilver  Mining  Ck>.,  78  N.  Y.     the  petitioner,  by  his  laches  and  acquies- 
159.     Where  the  directors  of  a  corpora-    cence  for  so  long  a  time,  had  lost  what- 
tion  have  transferred  its  original  charter    ever  equity  he  might  have  had.     Terry  «• 
without  aathority  of   stockholders,    and    Eagle  Lock  Co.,  47  Conn.  141.    In  Sulli- 
snch  stockholders  have  subsequently  par-    van  v.  Portland,  &c.  R.  R.  Co.,  4  CliflL 
ticipated  in  the  company's  basiness  under    (U.  S.  C.  C.)  262,  a  railroad  corporation 
a  new    management,    or   permitted   the    issued  certificates  known  as  old  preferred 
scheme  to  be  carried  out  without  objec-    stock,  promising  interest  at  ten  per  cent ; 
tion,  they  are  estopped  fh>m  denying  the    in  ISSl  it  issued  bonds  at  the  rate  of  ten 
validity  of  the  transfer.     Where  the  char-    per  cent,  secured  by  a  first  mortgage  ;  in 
ter  originally  limited  the  amount  of  the    1852  it  made  another  issue  of  bonds  se- 
stockf    but   on    certain    conditions   pre-    cured  by  a  second  mortgage.    The  stock- 
scribed  by  the  legislature,  authority  was    holders  authorized  the  directors  to  waive 
given  to  increase  it,  and  parties  claiming    the  right  to  redeem  the  first  mortgage,  if 
the  right  to  do  so,  complied  with  the  re-    the  holders  of  the  bonds  would  authorize 
quired  conditions,   and  issued  additional    their  trustees  to  pay  over  four  per  cent  of 
stock,  it  was  held  that,  as  between  pur-    the  annual  interest  due  on  their  bonds  to 
chasers  or  holders  and  the  corporation  or    the  corporation  for  the  payment  of  interest 
its  creditors,   the  former  were    estopped    on    the   preferred  stock,  if   the    holders 
from   denying  the  validity  of  their  pro-    would  surrender  their  certificates  and  take 
ceedings,  or  the  validity  of  the  stock  so    new  ones  at  six  per  cent ;  and  in  1858  the 
issued.     If,  through  fraud  or  misrepresen-    president  and  treasurer  were  authorized  to 
tation,  parties  purchase  such  stock,  they    issue  said  new  certificates  whenever  the 
may  repudiate  their  contract  of  purchase,    arrangement  should  be  made.     New  certi- 
and  be  relieved  of  liability,  provided  they    ficates  were  Issned.     In  1859  the  trustees 
act  promptly  and  are  without  laches.   But    under  the  second  mortgage  took  possession 
when  repeated  assessments  have  been  paid    of  the  road,  in  order  to  foreclose,  and  re- 
by  them,  or  they  have  in  person  or  by    mained  long  enough  to  acquire  an  abso- 
proxy  taken  (lart  in  the  meetings  of  stock-    lute  title.      In   1862  a  new  corporation 
holders,  continuing  to  hold  such  stock  a    was  formed  which  made  an  amicable  ar- 
year  or  more,  and  until  the  insolvency  of    rangement  with  the  holders  of  the  first 
the  company,  it  will  be  too  late  to  obtain    mortgage  bonds.     The  holders  of  the  new 
relief  upon  allegations  of  fraud  and  mis-    six  per  cent  certificates  issued  in  1853 
representation.     Upton  v.  Jackson,  1  Flip,    brought  a  bill  against  the  new  corporation 
(U.  S.  C.  C.)  413.     A  corporation  voted    to  recover  their  proportion  of  the  four  per 
to  increase  its  capital  stock  2,000  shares    eent  interest  paid  over  to  the  treasurer. 
ont  of  its  surplus  earnings.     The  increase    It  was  held  that  their  bill  should  be  dis- 
was  for  a  special  object,  though  not  so    missed ;  because,  previous  to  1870,  a  con- 
stated in  the  vote,  and  the  object  imme-    tract  to  pay  ten  per  cent  was  usurious, 
diately  thereafter  failed ;  whereupon  the    and    for   seventeen    years     both    parties 
vote  was   rescinded  before  action  taken    treated  the  contract  as   executory,   and 
nnder  the  former  vote.     A  stockholder,    never  indicated  by  anything  on    record 
with  knowledge  of  the  foregoing  facts,  a    that  they  regarded  it  ss  a  lien  on  any  par- 
year  later  brought  a  suit  in  equity  to  com-    ticular  fund,  and  because  complainants 
pel  an  issue  to  him  of  stock  upon  the  basis    acquiesced  in  the  disposition  of  tiie  inter- 
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tained,  and  must  be  sanctioned  by  the  court,  alOumgh  all  the  other 
stockholders  of  the  corporation  are  willing  to  absent  to  and  affirm  the 
proposed  course  of  oLction;  but  in  a  case  of  evident  expediency,  and 
where  tlieie  is  no  attempt  to  go  beyond  the  power  conferred,  a  court 
of  equity  will  not  be  swift  to  grant  the  stringent  relief  of  a  prelimi- 
nary injunction  to  a  stockholder  assailing  transactions  in  the  corporate 
affairs  of  which  the  other  stockholders  do  not  complain,  and  to  which 
they  have  given  their  consent^ 

Although  it  is  the  undoubted  right  of  every  shareholder  in  a 
company  to  prevent  the  directors  from  exceeding  their  powers,  if  it 
appears  that  the  plaintiff  is  merely  a  puppet  in  the  hands  of  others  not 
shareholders  in  the  company^  who  indemnify  him  against  the  costs  of  the 
suit,  the  court  will  not  interfere  by  interlocutory  injunction.*  But  it 
seems  that  the  circumstance  that  a  person  buys  stock  expressly  to  enable 
him  to  bring  the  suit^  is  not  necessarily  a  ground  for  refusing  relief.^ 

The  reason  for  this  is  that  the  remedy  is  not  for  the  benefit  of  07ie 
stockholder,  but  for  the  henejit  of  all,  and  the  other  stockholders  cannot 
be  denied  their  rights  simply  because  the  one  bringing  the  bill  is 
not  equitably  entitled.  The  circumstance  that  a  plaintiff  is  suing 
at  the  instigation  of  a  rival  company  is  not  of  itself  sufficient  to 
prevent  relief;^  but  when  the  fact  is  established  that  under  the  pre- 
tence of  serving  the  interest  of  one  company,  the  shareholders  in  a 
rival  company y  having  purcha^  shares  for  the  purpose  of  lUigatum, 
they  cannot  make  the  court  the  instrument  of  injuring  or  defeating 
the  company  into  which  they  so  intrude  themselves,  in  order  to  raise 
questions  and  disputes  as  to  matters  upon  which  all  the  other  mem- 
bers of  the  company  may  be  agreed ;  and  in  such  case,  it  is  not  the 
duty  of  the  court  to  interfere.  In  questions  on  the  law  of  contracts, 
where  there  is  a  discretionaiy  jurisdiction,  circumstances  affecting 
the  condition  of  the  contracting  parties,  and  the  origin  and  situation 
of  their  rights  in  relation  to  the  subject  matter  of  the  contract,  de- 
serve and  will  receive  attention.* 

est  80  many  years  m  to  be  guilty  of  lathes,  (N.  Y.)  N.  8.  174.  See  also  Yomig  r. 
and  the  new  corporation  took  their  title  Drake,  8  Hun  (N.  Y.).  61,  where  it  was 
divested  of  all  claims  which  were  megal  held  that  the  circumstance  that  the  per- 
or  barred  by  the  sUtute  of  limitatioiis  or  son  bringing  the  suit  was  not  a  stock- 
by  the  foreclosure  procee<lings.  holder  when  the  wrong  was  committed  is 

1  Dwpont  V.  Northern  Pacific  R.  R.  Co.,  no  ground  for  denying  relief. 
18  Fed.  Rep.  (U.  S.  C.  C.)  467.  *  Coleman  v.  Eastern  Comities  Railw. 

«  Filder  v.  Undon,  Brighton,  &  South  Co.,  10  Beav.  1. 
Coast  Railw.  Co.  1  H.  &  M.  (Eng.  Ch.)         *  Ffooks  «.   London,  ftc.   Railw.  Ca, 

•  Rawsay  v.  Erie  R,  R,  Co.,  8  Abb.  Pr.  17  Jur.  866. 
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The  bill  may  be  brought  in  the  name  of  one  or  more  stockholders, 

but  it  must  set  forth  that  it  was  brought  not  only  for  themselves, 
but  for  all  others  similarly  interested  who  may  choose  to  become 

parties  plaintiff  thereto ;  ^  and  it  must  be  brought  not  only  against 

the  defrauding  directors  but  also  against  the  corporation,^  and  must 
set  forth  in  detail  the  efforts  made  to  secure  the  desired  action  on 
the  part  of  the  corporation,  or  a  sufficient  excuse  for  not  having 
first  requested  such  action  by  it,  or  the  bill  will  be  dismissed ;'  and 

^  March  o.  Eastern  R.  R.  Co.,  40  N.  H.  equally  liable  with  the  officers  ;  fourth, 

54S.  that  the  stockholders  were  the  real  parties 

*  Toang  9.  Drake,  8  Han  (N.  T.),  61.  in  Interest  to  maintain  an  action  against 
Becanae  the  rights  of  the  corporation  are  the  officers  and  fraudulent  participators, 
affected  by  the  suit.  Smith  v,  Hurd,  12  and  the  corporation  a  proper  party  de- 
Met.  (Mass.)  371;  Cunningham  v.  Pelt,  fendant  with  them.  The  corporation  was 
5  Pai^  Ch.  (N.  Y.)  607;  Hodges  v.  N.  E.  owner  of  a  large  amount  of  stock  in  the 
Screw  Co.,  1  R.  I.  812 ;  Carpenter  v.  M.,  a  connecting  railroad  corporation. 
Robins,  56  How.  Pr.  (N.  Y.)  216.  An  Both  corporations  were  under  the  actual 
association  of  fifteen  persons,  including  potential  control  of  the  same  persons  as 
S.,  G.,  and  C,  was  formed  to  obtain  a  officers.  The  officers  of  the  M.  misapplied 
contract  for  the  construction  of  the  rail-  its  corporate  funds  for  their  personal  ben- 
road  of  a  corporation  whereof  S.  was  presi-  efit.  Stock  of  the  M.  was  purchased  from 
dent  and  G.  treasurer,  and  to  gain  con-  a  county  by  the  L.,  and  fraudulently  can- 
trol  of  the  corporation  and  its  property  by  celled  by  the  officers  of  the  two  corpora- 
maing  to  the  association,  as  part  payment  tions;  and  a  like  amount  of  stock  in  the 
for  the  work,  a  majority  of  the  stock  of  the  M.  was  issued  without  consideration  to 
corporation.  At  a  meeting  of  a  bare  quo-  two  persons  as  trustees  for  the  L.,  of  which 
mm  of  the  directors  of  the  corporation,  new  issue  the  L.  was  the  equitable  owner, 
including  S.  and  G.,  a  proposal  was  re-  It  was  held  that  stockholders  of  the  L. 
celved  from  C,  on  behalf  of  himself  and  might  maintain  a  suit  to  compel  the  offi- 
hU  associates,  whose  names  were  Qpn«  cers  of  the  M.  to  restore  to  the  L.  the 
cealed,  to  construct  the  road,  and  was  property  thus  wrongfully  taken,  without 
referred  to  the  president,  S.,  who  made  first  bringing  an  action  to  compel  a  trans- 
the  contract  as  preyionsly  arranged  by  fer  of  the  stock  from  the  two  trustees  to 
the  association,  and  for  the  joint  interest  the  L.,  if  both  corporations  and  the  two 
of  its  members.  To  further  conceal  the  trustees  were  joined  as  defendants,  and 
plot,  C.  transferred  the  contract  to  G.  &  the  trustees  had  refused,  on  request,  to 
Co.,  under  whose  name  the  work  was  institute  suit  to  protect  the  property. 
done  ;  but  the  association  in  fact  per-  Incident  to  ownership  of  stock  in  a  cor- 
formed  the  work,  paid  the  expenses,  and  poration,  and  passing  as  incident  to  an 
divided  the  profits.  With  a  majority  of  assignment  of  shares  thereof,  is  the  right 
the  stock  issued  under  the  contract,  a  to  receive  their  proportional  share  of  all 
majority  of  the  directors  was  thenceforth  profits  not  divided  when  the  purchase  is 
chosen  fiiom  the  association,  S.  continuing  completed;  and  it  is  immaterial  at  what 
president.  It  was  held,  first,  that  the  time,  or  from  what  sources  these  profits 
contract  made  by  S.  in  the  name  of  the  have  been  earned.  Stockholders  are  not 
corporation  with  C«  was  fraudulent  and  entitled  to  any  division  of  the  profits  and 
void  ;  second,  that  the  officers  were  ac-  moneys  of  a  corporation  until  its  debts  are 
countable  to  the  corporation  for  the  abuse  paid.  Ryan  v.  Leavenworth,  &c.  Railw. 
of  their  trust,  and  the  profits  realized  nn-  Co.  21  Kan.  865. 

der  the  contract;  third,  that  all  persons  *  Foote  v.  Cunard  Mining  Co.,  17  Fed. 

participating  in  the  fraudulent  transac-  Rep.  46;  Dannmeyer  v.  Coleman,  8  Sawyer 

tioos  with  knowledge  of  the  (acts  were  (U.  S.  C.  C),  51. 
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it  must  appear  that  he  made  an  earnest,  and  not  a  simulated  effort 
to  obtain  redress  within  the  corporation,  where  there  was  time  to  do 
80,  and  that  Jie  was  a  stockholder  at  the  time  of  the  transa/stion}  But 
it  has  been  held  that  all  the  fraudulent  directors  are  not  necessary 
parties  to  a  bill  brought  to  obtain  satisfaction  for  a  fraudulent  breach 
of  trust,  this  being  an  exception  to  the  rule  that  in  a  proceeding  in 
equity  against  trustees,  all  must  be  made  parties.' 

The  relation  of  a  stockholder  to  the  corporation  is  one  of  contract, 
and  for  this  reason  neither  the  legislature  nor  the  corporation  itself 
can,  without  the  consent  of  aU  the  stockholders,  change  the  plan  or 
character  of  the  enterprise ;®  and  no  majority  however  lai^e  can  divert 
any  portion  of  the  capital  or  earnings  of  the  company  to  any  purpose 
not  consistent  with  the  original  plan  and  intention  as  specified  in  the 
charter.^  It  is  often  said  that  any  change  not  fundamental  may 
be  made ;  but  this  must  be  understood  simply  as  meaning  that  any 
change  which  does  not  impair  the  contract  express  or  implied  between 
the  corporation  and  its  stockholders  may  be  made ;  and  any  change 
or  alteration  either  in  the  charter  or  the  general  plan  of  the  corpora- 
tion which  does  impair  this  contract  violates  the  rights  of  each  and 
every  stockholder  who  has  not  expressly  or  tacitly  assented  thereto ; 
and,  although  he  stands  alone  in  his  opposition,  a  court  of  equity 
will  at  his  instance  restrain  such  acts  on  the  part  of  the  corporation  * 
Thus,  where  a  charter  is  granted  to  a  railroad  company  to  build  and 
operate  a  railroad  between  certain  termini,  authority  is  not  given  to 
build  and  operate  a  railroad  between  other  and  different  termini, 
nor  to  engage  in  any  other  different  or  independent  business  ;  and  it 
is  a  part  of  the  contract  implied  between  the  corporation  and  the 
subscribers  to  its  stock,  that  the  funds  raised  from  the  subscription 
shall  not  he  used  for  the  construction  of  a  different  line  of  railroad,^  or 
for  the  prosecution  of  any  other  or  independent  business.  Thus,  in  an 
English  case,^  the  defendant  corporation  was  restrained  from  carrying 
on  a  trade  in  coal,  in  connection  with  its  business  as  a  railway  com- 

1  Dannmeyer  v.  Coleman,  ante.  •  Attorney-General  v.  Great  Northem 

«  Protection  Ins.  Co.  v.  Dummer,  cited  Railw.  Co.,  6  Jur.  (N.  8.)  1006;  McCiaiy 
6  Paige  (N.  Y.)  Ch.  607;  Cunningham  v,  v.  Junction  R.  R.  Co.,  9  Ind.  858;  Win- 
Pell,  ante ;  Mayue  v,  Griswold,  3  Sandf.  ter  v,  Muscogee  B.  R.  Co.,  11  Ga.  438 ; 
(N.  Y.)  463.  Kean  v,  Johnson,  ante;  Black  v,  Del.  k 

s  Middlesex  Turnpike  Co.  v.  Locke,  8  Baritan  Canal  Co.,  ante, 
Maas.  268.  *  Stevens  v.  Batlaiid,  Aic.  B.  B.  Co., 

4  Black  o.  Del.  &  Baritan  Canal  Co.,  29  Vt.  545. 
22  N.  J.  Eq.  130;  Aflfd.  24  id.  485;  Kean         ^  Attomey-General  v.  Great  Northeni 

V.  Johnson,  9  id.  401.  BaUw.  Co.,  7  Jur.  1006. 
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pany.  Said  Kindbrslet,  Y.  C.  :  ''  Is  such  an  act  illegal  ?  Now  here 
again,  it  appears  to  me  that  this  question  is  hardly  arguable  on  this 
point.  .  .  .  Although  the  act  of  Parliament,  which  constitutes  and  in- 
corporates the  company  contains  no  prohibition  in  express  terms 
against  engaging  in  any  other  business  except  that  of  making  and 
maintaining  and  using  the  railway,  there  is  implied  in  every  mch  act 
of  Parliament,  a  prohibition,  or  (looking  at  it  as  a  contract)  a  eonr 
trcust  against  ever  engaging  in  any  other  btmness  than  that  of  a  rail- 
way  company'*  ^  But  without  stopping  to  discuss  these  questions 
fully  in  this  place,^  it  may  be  said  that  this  rule  is  not  so  narrow  in 
its  application  as  to  prohibit  such  corporations  from  transacting  such 
sabordinate  and  connected  business  as  is  convenient  to  the  prosecu- 
tion of  the  main  business,  although  perhaps  not  strictly  essential 
thereto,^  or  from  engaging  in  matters  which  come  fairly  within  the 
scope  of  their  powers,  although  not  primarily  contemplated  by  their 
founders,^  or  which  becomes  essential  to  its  existence  or  to  the  carry- 
ing oat  of  its  original  plan  or  business.^  The  stockholder  can  only 
complain  when  tlie  acts  of  the  corporation  are  ultra  vires,  and  not 
within  the  scope  of  its  express  or  implied  powers. 

Sec.  64.  "When  StookholderB  may  Defend  a  Suit  against  a  Corpora- 
tion.—  There  are  instances  in  which  a  stockholder  may  intervene  in 
defence  of  an  action  against  a  corporation.  Thus,  in  an  action  against 
a  corporation,  a  judgment  in  which  would  be  presumptive  evidence 
against  the  stockholders  in  actions  against  them  on  their  individual 
liability,  the  stockholders  are  interested  to  assist  the  defence;  and, 
if  the  attorneys  of  the  corporation  decline  further  defending  on  the 
ground  of  non-payment  of  their  fees,  the  corporation  having  become 
insolvent,  the  stockholders  may  intervene;  and,  at  their  instance,  the 
court  will,  in  a  proper  case,  relieve  the  corporation  from  a  default, 
and  allow  them  to  carry  on  the  litigation.® 

I  See  also  Natuach  v,  IrriDg,  2  Cooper  *  Atlantic,  &c.  R.  R.  Co.  v,  St.  Lonis, 

Ch.  Caa.  Part  2,  358.  66  Mo.  228;  Lyde  v.  Eastern  Bengal  Railw. 

>  They  will  be  fnlly  treated  under  the  Co.,  36  Beav.  10. 

head  of   "  Powers  of  Railroad  Corpora-  *  Lyndeborough  Glass  Co.  v.  Massacha- 

tMMis."  setts  Glass  Co.,  Ill  Mass.  815;  LelfchUd's 

•  Watt's  Appeal,  78  Penn  St  870;  Rut.  Case,  L.  R.  1  £q.  281. 

land  A  Burlington  R.  R.  Go.  «.  Proctor,  •  Peck   v.   N.    Y.    ft    Liyerpool,    &c 

29  Vt.  93;  Pearce  v.  Madison,  Ac.  R.  R.  Steamship  Co.,  8  Bosw.  (N.  Y.)  632.    A 

Ca,  21   How.  (U.  S.)  442;  Downing  v.  stockholder  of  a  defunct  corporation  has 

Mt.   Washington  Co.,    40  N.   H.    280  ;  such  an  interest  as  entitles  him  to  defend 

Shawmut  Bank  v.  Plattsbui^^h,  &o.  R.  R.  a  suit  brought  to  foreclose  a  mortgage 

Co.,  31  Vt.  491 ;  Wheeler  v.  San  Fran*  alleged  to  have  been  executed  by  the  cor- 

riaoo,  &e.  R.  R.  Co.,  31  Cal.  46.  poration  when  alive.     Chouteau  t;.  Allen, 
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Sec.  65.    Cannot  bring  Actton  at  Iaw  against  Dlraoton  for  Dama^ea. 

— An  individual  stockholder  cannot  maintain  an  action  at  law  against 
the  directors  of  a  corporation,  for  damages  which  he  has  sustained 
by  reason  of  their  fraud  or  mismanagement  of  the  affairs  of  the  cor- 
poration. If  he  has  any  remedy  at  law  in  such  a  case,  it  is  against 
the  corporation,  to  which  the  directors  are  responsible.^  His  remedy 
is  in  a  court  of  equity.^ 

Sec  66.  Bigbt  to  Divldenda. — A  stockholder  cannot  compd  a 
corporation  to  declare  a  dividend,  as  the  expediency  of  doing  so 
must  necessarily  be  confided. to  the  directois;  and  as  they  are  in- 
vested with  a  discretion  in  the  matter,  the  courts  will  not  inter- 
fere therewith  except  in  rare  and  exceptional  instances.  The  usual 
remedy  is  to  be  had  by  a  change  in  the  board  of  directors.'    But 

70  Mo.  290.  They  h^ye  a  remedy  in  proride  that  there  shall  be  a  semi-annnal 
chaocery  against  the  directors  to  prevent  dividend,  it  is  competent  for  the  directois 
them  from  doing  acts  which  would  amount  not  to  declare  a  dividend;  and  a  atock- 
to  a  violation  of  the  charter,  or  to  pre*  holder  cannot  maintain  a  bill  to  enjoin 
vent  any  misapplication  of  the  capital  tlie  collection  or  sale  of  the  securities  he 
or  profits  which  might  lessen  the  value  of  has  given  the  association  for  his  shares 
the  shares,  if  the  acts  intended  to  be  done  because  a  dividend  was  not  declared.  £ly 
amount  to  what  is  called  in  law  a  breach  v.  Spnigue,  Clarke  Ch.  (N.  Y.)  851.  A 
of  trust  or  duty.  So  also  a  stockholder  mandamus  will  not  lie  to  compel  a  cor- 
has  a  remedy  against  individuals,  in  what-  poration  to  produce  its  books  for  the  pnr- 
ever  character  they  profess  to  act,  if  the  pose  of  declaring  a  dividend.  Bex  v. 
subject  of  complaint  is  an  imputed  viola-  Bank  of  England,  2  B.  &  Aid.  620.  See 
tion  of  a  corporate  franchise,  or  the  denial  Williston  v,  Michigan  Southern,  &c.  R.  R. 
of  a  right  growing  out  of  it,  for  which  Co.,  13  Allen  (Mass.),  400,  as  to  relief  by 
there  is  not  an  adequate  remedy  at  law.  stock  holdera  of  guaranteed  stock  against 
Wilcox  V.  Bickel,  11  Neb.  154.  They  a  foreign  corporation.  Also  Chase  v.  Van- 
may  bring  suit  to  cancel  a  deed  purport-  derbilt,  37  N.  Y.  Superior  Ct  334,  as  to 
ing  to  have  been  made  by  the  corporation,  dividends  by  a  consolidated  company  out 
as  a  cloud  on  the  title  of  the  corporation,  of  the  earnings  of  one  of  the  companies 
Baldwin  v.  Canfield,  26  Minn.  43.  before  consolidation.     Karnes  v.  Rochea- 

1  Smith  V.  Poor,  40  Me.  415 ;  Allen  v.  ter,  Ac.   R.  R.  Co.,   4  Abb.  Pr.  (N.  Y.) 

Curtis,  26  Conn.  455;  Housdon  v.  Cope-  N.  6.  107.     A  stockholder  is  not  entitled 

land,  16  Me.  314  ;  Evans  v,  Brandon,  53  to  any  of  the  property  or  profits  of  a  cor- 

Tex.  56.  poration  until  a  division  has  been  made, 

'  Smith  V.  Hurd,  12  Met.  (Mass.)  371;  or  a  dividend  has  been  declared.   Boaidman 

Seara  v.  Hotchkiss,  25  Conn.  171 ;  Bishop  v.  Lake  Shore  &  Michigan  Southern  R.  R. 

V.  Houghton,  1  E.  D.  S.  (N.  Y.  C.  P.)  Co.,  84  N.  Y.  157;  Chicago,  Ac  R.  R. 

566.  Co.  V.  Page,  1  Biss.  (U.  S.  C.  C.)  461; 

*  LouiBiana  v.  Bank  of  Louisiana,  6  La.  Hyatt  v.  AUen,  56  N.  Y.  553;  Harris  «. 

745  ;  Jermain  v.   Lake  Shore,  &c.  R.  R.  Sui  Francisco  Sugar  Refining  Co.,  41  Cal. 

Co.,  91  N.  Y.  483;  Beers  v.  Bridgeport  893.     If  the  directors  unreasonably  refnae 

Spring  Co.,  42  Conn.  21 ;  Karnes  v.  Roch-  to  divide  the  surplus  earnings  from  time 

ester,  &c.  R.  R.  Co.,  4  Abb.  Pr.  (N.  Y.)  to  time,  they  may  be  compelled  to  do  ao 

N.    s.    107  ;    Brown  v.    Monmouthshire  by  the  courts.    Soott  v.  Eagle  F.  Ina.  Co., 

Railw.  Co.,  15  Jur.  475;  Barnard  v.  Vt.  7* Paige  Ch.  (N.  Y.)  198.     But  the  courts 

k  Mass.  R.  R.  Co.,  7  Allen  (Mass.)t  581.  will  interfere  with  the  discretion  of  direo- 

Even  though  the  articles  of  association  ton  with  great  nlnctanoe,  and  only  in 
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when  a  dividend  is  declared,  eo  iTutanti  a  debt  is  thereby  created 
against  the  corporation  in  favor  of  each  stockholder,  to  the  extent  of 
the  amount  of  stock  held  bj  him,  for  the  amount  of  dividend  to 
which  his  stock  is  entitled.  An  actionable  promise  arises  by  impli- 
cation m  all  cases  in  which  the  duty  is  definite  iind  due  to  the  indi- 
vidual ;  hU  when  such  duties  are  indefinite,  or  are  due  to  the  members 
in  iTieir  collective  capacity,  no  such  promise  can  be  implied.  Thus, 
the  duty  resting  upon  a  corporation,  where  profits  are  in  hand,  to 
distribute  them  among  the  shareholders  in  the  form  of  dividends,  is 
indefinite  and  discretionary  in  its  nature,  and  is  in  no  sense  due  to 
any  particular  member,  but  to  the  community  of  members,  for  the 
performance  of  which  no  promise  can  be  implied  in  favor  of  the 
separate  stockholders.  But  after  a  dividend  is  declared,  the  right  to 
the  profits  becomes  individualized,  and  the  duty  to  distribute  in  cer- 
tciin  proportions  attaches  as  a  right  in  favor  of*  each  member ;  and 
therefrom  arises  an  implied  promise  to  pay  it  on  demand,  which 
can  be  enforced  by  action.^    But  an  action  cannot  be  maintained 

nR  and  ezceptioDal  instances,  when  they  tendent,  and  general  manager,  he  has  no 

are  acting  in  had  faith,  —  State  v.  Bank  of  authority  as  such  to  mortgage  the  cor- 

LoaiaianA,  6  La-  746 ,—  or  from  a  wilful  porate  property.    Stowe  v,  Wyse,  7  Conn, 

abofe  of  their  discretion.     Smith  v.  Pratt-  214  ;  C.  &  K.  W.  R.  R.  Co.  v,  Jones,  24 

Tme  yUg.  Co.,  29  Ala.  508;  Harris  v.  San  Wis.  388. 

Francisco  Sugar  Refining  Co.,  41  Cal.  898  ;         »  Jackson  v,  Newark  Plank  Road  Co., 

Beers  r.  Bridgeport  Spring  Co.,  42  Conn.  81  N.  J.  L.   277;  Coles  v.  Bank  of  Eng- 

117;  State  v.   Bank  of  Louisiana,  6  La.  land,  10  Ad.  k  El.  437;  Davis  v.  Bank  of 

745;  Ely  v.  Sprague,  Clarke  Ch.  (S.  Y.)  England,  2  Bing.  398;  Carpenter  r.  N.  Y. 

351;  Pratt  r.  Pratt,  38  Conn.  446;  Ste-  k  N.  H.  R  R.  Co.,  5  Ahhi  Pr.  (N.  Y.) 

Tens  V.  So.  Devon  Railw.  Co.,  9  Hare,  318;  277;  Keppel  v.   Petereburgh,  &c.  R  R 

Kamea  v.  Rochester,  &c  R  R  Co.,  4  Abb.  Co.,    Chase    Dec.   (IT.   S.)  167  ;    Feistel 

Pr.  (N.  Y.)  417;  Thompson  r.  Eiie  R  R  v.  King's  College,  10  Beav.  491;  City  of 

Co.,  45  N.  Y.  468;  Scott  v.  Eagle  F.  Ins.  Ohio  v.  Cleveland,  &c.  R  R  Co.,  6  Ohio 

Co..  7  Paige  Ch.  (N.  Y.)  198;  Chase  v.  St.  489;  King  v.  Patteraon,  Ac.  R  R  Co., 

Vanderbilt,   62  N.  Y.  307;  Williston  v.  29   N.  J.  L.   504;  LeRoy  v.  Globe  Ins. 

Michigan  Southern,   &c.   R  R   Co.,    13  Co.,  2  Edwards  Ch.  (N.  Y.)  667.     And 

AUen  (Mass.),  400;  Howell  v.  Chicago,  if  the  dividend  is  declared,  the  time  for 

&c.   R  R.   Co.,   51  Barb.    (N.  Y.)  378.  its  payment  to  be  fixed  by  the  directors 

The  property  of  a  corporation  belongs  to  at  a  future  day,  and  the  directors  upon 

it,  and  can  only  be  sued  for  and  recovered  demand  neglect  or  refuse  to  fix  the  time 

in  its  name,  although  all  the  stock  be-  of  payment,  or  if  they  subsequently  di- 

longs  to  one  person.     Button  v,  Hoffman,  ycrt  the  funds  set  apart  for  the  payment 

Wis.   S.   C,  20  N.   W.  Rep.   667.      Its  of  a  dividend,  a  court  of  equity  will  en- 

menibers  are  merged  in  the  corporation,  force  payment,  or,  if  necessary,  will  com- 

and  the  right  of  control  over,  or  aliena-  pel  the  corporation  to  declare  a  dividend, 

tion  of  its  properiy  is  in  it.     Kailroad  Co.  Beers  r.  Bridgeport  Spring  Co.,  42  Conn. 

V.  Bailroad  Co.,  23  Minn.  859  ;  Van  A  I-  21 ;  Pratt  v,  Pratt,  Read,  k  Co.,  83  Conn. 

len  V.  Assesson,  3  Wall.  (U.  8.)  584.     If  446;  Scott  v.  Eagle  Fire  Ins.  Co.,  7  Paige 

one  person  owns  nearly  all  the  stock  of  a  Ch.  (N.  Y.)  208.    When  a  dividend  is 

corporation,  and  is  its  president,  snperin-  declared,  the  funds  of  the  corporation  to 
VOT^  I.  — 11 
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therefor  until  a  demand  of  payment  has  first  been  made,^  or  if 
payable  at  a  future  day  named,  until  after  the  lapse  of  such  day  and 
a  demand  of  payment^ 

that  extent  are  indiyidualized,  and  a  debt  ton.    This  power  rests  with  the  court. 

in  fayor  of  each  stockholder  to  the  extent  Barnard  v.  Vt.  k  Mass.  R.  R.  Co.,  7  Allen 

of  the  stock  held  by  him  is  created.    Scott  (Mass.),  621.     The  stockholders  are  pre- 

V.  Central  R.  R.  Co.,  62  Barb.  (N.  Y.)  samed  to  have  invested  their  money  for 

45  ;    Kane  v.   Bloodgoo<l,    7  John.   Ch.  the  pnrpose  of  obtaining  annual  returns. 

(N.   Y.)  90;  Westchester  R.  R.   Co.  v.  Before  extending  its  business,  therefore, 

Jackson,   77   Penn.   St    871 ;    LeRoy  v.  the  company  should  increase  its  capital. 

Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657;  and  the  directors,  by  taking  the  earnings 

Philadelphia,  kc.  R.  R.  Co.  v.  Cowell,  28  for  that  purpose,  commit  a  gross  violation 

Penn.  St.  329;  Ehle  v.  Chittenango  Bank,  of  their  duty.    And  if  the  directors  have 

24   N.  Y.   548  ;   King  v.  Patterson,  &c.  wrongfully  invested  the  earnings  which 

R.  R.  Co.,  29  N.  J.  L.  82;  id.  504  ;  State  have  been  set  apart  as  dividends,  their 

V.  Baltimore,  &c.  R.  R.  Co.,  6  Gill  (Md.),  only  remedy  would  be  an  increase  of  capi- 

863;  Chase  v,  Vanderbilt,  87  N.  Y.  Supe-  tal.     Hoole  v.  Great  Western  Railw.  Co., 

rior  Ct.  334.     And  he  may  recover  the  L.  R.  8  Ch.  A  pp.  269.     Failing  in  this, 

amount  in  an  action  of  general  assumpsit  if  money  to  pay  dividends  declared  as 

for  money  had  and  received.     King  v,  stated  tupra  could  not  be  borrowed  on 

Patterson,  &c.  R.  R.  Co.,  ante.    But  he  the    credit  of  the   company,   its  affairs 

can  only  sue  fur  himself;  and  if  a  bill  in  should  be  wound  up,  the  dividends  paid 

equity  is  brought  to  restrain  the  payment  over,  and  capital  divided.    N.  Y.  &  N.  H. 

of  a  dividend  already  declared,  he  must  R.  R.  Co.  v.  Schuyler,  84  N  Y.  49.     The 

bring  it  in  his  own  name,   and  cannot  directors,  by  declaring  dividends,  separate 

biing  it  in  behalf  of  himself  and  all  other  the  earnings  of  tbe  company  from  the 

stockholders.      Carlisle   v.    Southeastern  capital  stock,  and  they  thereby  become 

Railw.    Co.,    18  Beav.    296.      A  remedy  the  property  of  the  stockholders,  and  no 

may  also  be  ha<l  in  equity  in  a  proper  longer  remain  the  property  of  the  corpo- 

case  for  a  dividend  declared  but  not  paid  ration.    Williston  v,  Michigan  Southern 

(Beers  v.  Bridgeport  Spring  Co.,  24  Conn.  R.  R.  Co.,  13  Allen  (Mass.),  404.    They 

17).    Bnt  its  payment  cannot  be  compelled  are  none  the  less  dividends  because  the 

by  mandamus.      People  v.   Central,   &c  time  for  their  payment  was  afterwards  to 

Co.,   41  Mich.  166.     A  bill  in  equity  is  be  fixed  by  the  directors.     Price  t?.  Ander- 

the  appropriate  and  only  remedy.     An  son,  16  Sim.  473;  McLaren  «.  Stainton, 

action  at  law  would  not  lie,  as  the  direc-  8  DeG.  F.  k  J.  202;  DeGendre  v.  Kent, 

tors  had  not  fixed  the  time  of  payment.  L.  R.  4  Eq.  Cas.  288 ;  Earp's  Appeal,  28 

Scott  tJ.   Eagle    Fire   Ins.    Co.,   7  Paige  Penn.  St.  868;  Foote,  Appellant,  22  Pick. 

(N.  Y.),  208;  Pratt  v.  Pratt,  Read.  &Co.,  (Mass.)  299  ;  Balch  v.  Hallet,   10  Gray 

33  Conn.    446.     If  the  earnings  of  the  (Mass.),  402;  March  r.  Eastern  R.  R.  Co., 

company  have  not  been  separated  from  48  N.  H.   616;  Van  Doren  v.  Olden,  19 

the  capital  by  the  directors,  and  placed  to  N.  J.  L.  117;  King  «.  Patterson  A,  Hud 

the  credit  of   the   stockholders*,   it  will  son  River  R.  R.  Co.,  29  id.  82,  504;  Jack 

be  the  duty  of  the  court  to  compel  the  son  v.  Newark  Plank  Road  Co.,  81  id 

company  to  divide   the  earnings.      The  277  ;  Spear  r.  Hart,  8  Robt.  420  ;  Clark 

power  to  det<*rmine  whether  they  shall  son  v,  Clarkson,  18  Barb.  (N.  Y. )  646 

pay  dividends  is  Aot  wholly  vested  in  the  Simp.son  v,  Moore,  80  id.  687  :  LeRoy  v, 

directors,  or  the  m^'ority  of  the  corpora-  Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  667 


1  State  V.  Baltimore,  &o.  R.  R.  Co.,  6    quiry  is  not  sufficient.    Scott  v.  Central, 
Gill  (Md. ),  863;  Hagar  v.  Union  National    &c.  R  R.  Co.,  62  Barb.  (N.  Y.)  46. 
Bank,  68  Me.  609.    A  mere  letter  of  in-        >  Beers  v.  Bridgeport  Spring  Co.,  4S 

Conn.  17. 
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All  dividends  must  be  equal  and  just  among  all  those  vho  are 
interested,  and  if  any  unjust  discrimination  is  made,  giving  one  class 
an  unfair  advantage  over  another,  a  court  of  equity  has  power  to 
correct  the  wrong.^  So  too  a  dividend  must  be  declared  out  of  the 
eaminga  or  profits  of  a  corporation,  and  if  a  dividend  is  declared 
where  there  has  in  fact  been  no  money  earned  with  which  to  pay 
it^  its  payment  will,  unless  the  power  to  declare  the  dividend  other- 
wise than  from  the  profits  is  specially  given  by  statute,  be  enjoined 
upon  the  application  of  a  stockholder.^    "  Dividends "  said  Lord 

It  was  not  necessary  that  there  should  be  Co.,  14  Jur.  535.    The  payment  of  divi- 

cash  in  hand,  or  on  deposit,  to  the  amount  dends  out  of  the  capital  stock  will  be  re- 

of  the  dividend  declared,  to  entitle  the  strained.   Blozham  v.  Metropolitan  Railw. 

petitioners  to  payment.     Stringer's  Case,  Co.,  L.  R.  8  Ch.  837.     Nor  will  a  corpo- 

L.  R.  4  Oh.  App.  492.     Nor  did  it  make  ration  be  permitted  to  pay  dividends  out 

any  difference  that  a  part  of  the  dividend  of  money  necessary  to  make  repairs.    Dent 

declared  was  invested  in  property  belong-  v.  London  Tramway  Co.,  1  Am.  &  Eng. 

ing  to  the  corporation,  and  the  capital  in-  R.  R.   Gas.  592.     But  a  court  of  equity 

ereaaed  therel^.     Reed  v.  Head,  6  Allen  will  not  restrain  the  payment  of  a  divi- 

(Maas.),  174;  Stoddard  v,  Shetucket  Foun-  dend  to  stockholders  at  the  suit  of  another 

dry  Co.,   84  Conn.  542.     The  directors,  company  claiming  the  right  of  distress  for 

having  declared  a  dividend,  have  no  power  the  non-payment  of  toll  charges.     South 

to  take  it  from  the  credit  of  the  stock-  Yorkshire  Railw.  Co.  v.  Great  Northern 

holders  and  carry  it  to  a  surplus  fund  Railw.  Co.,  9  Rxchq.  55.     The  declaring 

account.     This  could  not  be  done  without  of  a  dividend  where  none  has  been  earned 

the  consent  of  the  stockholders.    Dodge  is  regarded  as  a  fraud  upon  those  who 

9.  Woolsey,  18  How.  (U.  S.)  341.  purchase  the  stock  at  a  value  which  has 

^  Luling  r.  Atlantic  Mut.  Ins.  Co.,  45  been  enhanced  by  such  dividends;  and  in 

Barb.  (N.  Y.)  510  ;  Ryder  v.  Alton,  &c.  a  proper  case  the  transfer  will  be  set  aside. 

B.  R.  Co.,  18  111.  516;  Harrison  v.  Mexi-  Burnes  v.    Pennell,   2  H.  L.  Cas.    497  ; 

can  R.  R.  Co.,  L.  R.  19  Eq.  819;  Hoole  v.  Stainbank  v.  Feamley,  9  Sim.  556.     And 

Great  Western  Railw.  Co.,   L.  R.  8  Ch.  a  party  defrauded  thereby,  has  his  remedy 

262 ;  Atlantic,  &c.  Tel.  Co.  v.  Common-  at  law.     But  a  court  of  equity  will  not 

wealth,  3  Brews.  (Penn.)  866.     In  State  restrain  the  payment  of  a  dividend  merely 

V.  Baltimore,  &o.  R  R  Co.,  6  Gill  (Md.),  upon  the  ground  that  the  directors  have 

363,  it  was  held  that  while  the  directors  acted  in  violation  of  their  duties  to  the 

are  the  sole  judges  of  the  propriety  and  public.     Brown  v.  Monmouthshire  Railw. 

the  means  of  declaring  dividends,  yet  they  &  Canal  Co.,    13  Beav.  82;  Stevens  v, 

cannot  declare  a  money  dividend  of  three  South  Devon  Railw.    Co.,   9  Hare,  813. 

dollars  to  all  stockholders  having  less  than  Money  to  compensate  a  corporation,  whose 

fifty  shares  each,  and  a  dividend  of  one  property  consisted  of  a  wharf  and  dock, 

dollar  in  money  and  two  dollars  in  the  for  part  of  its  real  estate  taken  by  right  of 

bonds  of  the  company  to  those  having  eminent  domain,  if  distributed  as  a  divi- 

more  than  fifty  shares  each,  as  such  a  dis-  dend  to  the  shareholders,  belongs  to  the 

crimination  is  unequal  and  unjust.  capital,  and  not  the  income  of  a  trust 

*  Painesville,  &c.  R.  R  Co.  v.  King,  17  fund  invested  in  the  shares.    An  action  to 

Ohio  St.  534;  Carpenter  v.  N.  Y.  k  N.  H.  secure  the  application  of  future  earnings 

R.  R  Co.,  5  Abb.  Pr.  (N.  Y.)  277;  Burnes  of  the  defendant  to  the  payment  of  divi- 

«.  Pennell,  2  H.  L.  Cas.  497.     But  the  dends  due  on  preferred  stock,  was  brought 

stockholder  bringing  the  bill  must  show  by  one  of  the  holders  of  such  stock  on  his 

that  he  is  entitled  to  share  in  the  divi-  own  behalf,  and  on  behalf  of  others  having 

dend.       Carlisle  r.    Southeastern  Railw.  like  grounds  of  complaint.     It  was  held. 
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Campbell,^  "  are  supposed  to  be  paid  out  of  profits  only,  and  where 
directors  order  dividends  to  be  paid  where  no  such  profits  have 
been  made,  without  expressly  sapng  so,  a  gross  fraud  is  practised, 
and  the  directors  are  not  only  civilly  liable  to  those  whom  they 
have  deceived  and  injured,  but  are  guilty  of  conspiracy  for  which 
they  are  liable  to  be  prosecuted  and  punished."  Where  dividends 
have  been  paid  to  stockholders  out  of  the  capital,  or  what  is  the 
same  thing,  out  of  money  borrowed  for  that  purpose,  a  receiver  of 
the  company  may  recover  of  the  stockholders  the  sums  received  by 
them  as  dividends ;  and  the  same  is  also  true  as  to  dividends  paid 
while  the  company  was  insolvent*  And  where  there  is  spurious 
stock  of  the  corporation  outstanding,  a  holder  of  genuine  stock  may 
bring  a  bill  to  restrain  the  corporation  from  paying  dividends  upon 
it.8  So  a  corporation  may  be  restrained  from  paying  dividends 
already  declared,  where  it  has  no  surplus  earnings,*  or  where, 
although  it  had  a  sufficient  surplus  when  the  dividend  was  declared, 
yet  before  it  became  due  the  surplus  was  swept  away  by  the  fraud 
of  one  of  its  officers  or  other  unforeseen  circumstances.^  But  after 
a  dividend  has  been  declared  and  paid  to  a  part  of  the  stockholders, 
the  corporation  cannot  defend  against  an  action  by  the  other  share- 
holders for  their  share  of  the  dividend,  upon  the  ground  that  the 
dividend  has  not  been  earned,  and  that  its  payment  would  operate 
as  a  withdrawal  of  a  part  of  the  capital.®  "We  do  not"  said  Hinman, 


first,  that  it  was  brought  in  proper  form;  When  a  diyidend  has  been  declared,  tad 

second,  that  the  stockholders  of  the  de-  the  money  with  which  to  pay  it  has  been 

fen  dan t  were  not  necessary  parties.    The  set  apart  or  deposited,  the  stockholders 

net  earnings  of  the  defendant  before  the  ac-  acquire  a  lien  in  equity  thereon,  which 

tion  was  brought  had  been,  in  part,  appro-  will  be  enforced  by  a  court  of  equity  eren 

priated  to  dividends  upon  common  stock,  in  the  hands  of  a  receiver.     Matter  of 

It  was  held  that  the  owners  of  preferred  LeBlanc,  4  Abb.  N.  C.  (N.  Y.)  221. 

stock  were  entitled  to  interest  on  the  divi-  *  Bumes  v.  Pennell,  emU^ 

dends  they  were  entitled  to  receive  from  *  Osgood  v.  Laytin,  S  Keyes  (N.  T.)» 

the  time  of  such  appropriation.      Heard  621. 

V.  Eldredge,  109  Mass.  258  ;   Prouty  v.  •  Underwood  r.  N.  Y.  &  N.  H.  R.  R. 

Michigan  k  Northern  Indiana  R.  R.  Co.,  Co.,  17  How.  Pr.  (N.  Y.)  687. 

4  T.  &  C.  (N.  Y.)  230.     A  consolidated  *  Carpenter  v,  N.  Y.  &  N.  H.  K.  R. 

corporation  has  no  power  to  declare  a  divi-  Co.,  6  Abb.  Pr.  (N.  Y.)  277;  Carlisle  v. 

dend,  as  such,  out  of  the  earnings  made  Southeastern  Railw.  Co.,  13  Beav.  896. 

prior  to  the  consolidation  by  one  of  the  *  Fawcett  v,  Laurie,  1  Dr.  &  8m.  192. 

companies  which  was  merged  in  the  con-  But  if  specific  funds  had  been  set  apart 

solidation,  or  dividends  on  the  stock  of  for  its  payment,  the  rule  would  be  other> 

that  company  out  of  the  earnings  of  the  wise.     LeRoy  v.  Globe  Ins.  Co.,  2  Edw. 

consolidated  one,  and  courts  will  not  com-  Ch.  ("N".  Y.)  657. 

pel  it  to  declare  such  a  divi<lend.     Chase  ^  Stoddard  v,  Shetacket  Foundry  Co., 

V,  Vanderbilt,  37  N.  Y.  Superior  Ct.  344.  84  Conn.  642. 
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C.  J.,  "  as  between  these  parties,  consider  the  question  whether  the 
company  was  in  a  proper  condition  to  declare  so  large  a  dividend  as 
twenty-five  per  cent  upon  its  capital,  as  of  any  importance.  When 
the  oUier  stockholders  are  willing  to  repay  the  company  the  funds 
they  assume  they  have  withdrawn  from  it,  they  will  stand  in  a 
better  condition  to  call  upon  the  court,  by  some  proper  application 
for  that  purpose,  to  restrain  the  plaintifT  firom  withdrawing  a  part 
of  the  capital  in  the  shape  of  a  dividend.  Upon  the  case  as  pre- 
sented upon  this  point,  assuming  that  the  plaintiff  has  paid  for  his 
stock  in  full,  the  equities  are  all  in  his  favor ;  since,  when  he  has 
received  his  dividend,  he  will  then  be  in  precisely  the  same  condi- 
tion as  the  other  stockholders."  If,  after  having  been  duly  notified 
that  a  dividend  has  been  declared,  a  stockholder  does  not  within  a 
reasonable  time  call  for  his  money,  and  the  bank  in  which  it  was 
deposited  fails,  the  loss  falls  upon  the  stockholder,  8Uid  not  upon 
the  corporation.^ 

Sec.  67.  Net  Eamingps,  What  are  —  In  a  case  heard  in  the  United 
States  Circuit  Court,*  the  court  say :  "  Net  earnings  are  properly 
the  gross  receipts,  less  the  expenses  of  operating  the  road  or  other 
business  of  the  corporation.  Interest  on  debts  is  paid  out  of  what 
thus  remains,  that  is,  out  of  the  net  earnings.  Many  other  liabili- 
ties are  paid  out  of  the  net  earnings.  When  all  liabilities  are  paid, 
either  out  of  the  gross  receipts  or  out  of  the  net  earnings,  the  re- 
mainder is  the  profit  of  the  shareholders,  to  go  toward  dividends, 
which,  in  that  way,  are  paid  out  of  the  net  earnings."  ^  And  the 
word  'liabilities'  is  intended  to  embrace  not  only  debts  already  ma- 
tured, but  those  which  exist  but  have  not  matured.  Thus  in  a  New 
York  case  a  stockholder  brought  a  suit  against  a  corporation,  to 
compel  it  to  declare  a  dividend.  The  facts  were  as  follows :  The 
corporation  had  on  hand,  on  deposit  and  securities,  836,000.  Its 
floating  debt  was  $1,000,  and  the  funded  debt,  payable  in  seventeen 
years  at  six  per  cent,  was  $75,000.  The  yearly  current  expenses, 
including  interest  on  the  funded  debt,  was  about  $10,000,  and  the 
corporation  had  no  immediate  need  of  the  surplus  on  hand,  or  of  its 
earnings,  except  to  pay  the  current  expenses.  The  court  observed : 
"  The  property  of  every  corporation,  including  all  its  earnings  and 

1  King  V.  Patterson,  &c  R.  R.  Co.,  29  the  Sapreme  Court  of  the  United  States  in 
N.  J.  L.  82.  22  Wall.  (U.  S.)  146. 

*  St.  John  9.  Erie  R  R.  Co.,  10  *  See  also  opinion  of  Bronbon,  J.,  in 
Blatchf.  (U.  S.  C.  C.)  271;  affirmed  in    People  v.  Supervisors,  4  HUl  (N.  Y.),  20; 

&  G.  on  app^  7  id.  504. 
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profits,  belongs,  primarily,  to  such  corporation,  exclusively,  and  not 
to  its  stockholders,  individually  or  collectively.  They  have  a  certain 
claim,  it  is  tnie,  but  their  claims  are  always  subordinate  to  the 
claims  of  creditors,  and  the  latter  approach  much  nearer  to  the  con- 
dition of  ownership  than  the  former.  No  stockholder  can  entitle 
himself  to  any  dividend,  or  to  any  portion  of  the  capital  stock,  until 
all  debts  are  paid.  The  funds  on  hand,  which  the  plaintiff  asks  to 
have  divided  and  distributed  among  the  stockholders,  are  only  about 
half  sufficient  to  pay  the  indebtedness  of  the  defendant  It  is  of  no 
sort  of  consequence,  in  a  legal  point  of  view,  that  the  debt  is  not 
yet  due,  and  has  a  number  of  years  to  run  before  it  matures.  The 
creditors  still  have  the  better  right  to  the  funds,  which  the  defendant 
holds  for  them  in  trust  The  court  cannot  undertake  to  say  judi* 
cially»that  the  future  business  of  the  corporation  will  be  prosperous; 
nor  has  it  any  right  to  postpone  the  rights  and  claims  of  creditors 
to  future  earnings  and  accumulations,  even  if  it  could  be  certain 
they  would  accrue.  The  board  of  directors,  in  their  discretion  and 
in  view  of  all  the  facts  within  their  knowledge,  might  do  this,  but 
no  court,  I  apprehend,  would  ever  undertake  to  deal  in  such  a  man- 
ner with  the  funds  of  the  corporation  which  was  indebted  to  an 
amount  at  least  double  the  fund  sought  to  be  distributed.  .  .  .  The 
corporation  does  not  stand  in  any  fiduciary  relation  to  its  stock- 
holders. .  .  .  The  stockholders  are  in  no  sense  creditors  of  the  cor- 
poration, nor  are  they  in  the  situation  of  partners.  They  are 
constituent  parts  of  the  corporate  body.  In  a  general  sense,  a 
corporation  may  be  regarded  as  the  trustees  of  its  creditors,  but 
not  of  its  stockholders.  The  action  has,  therefore,  no  foundatioa 
of  a  trust  to  support  it"^    This  case,  which  we  believe  expresses  a 

1  Karnes  v.  Rochester,  &c.  R.  R.  Co.,  4  claims  of  stockholders  to  dividends  aia 
Abb.  Pr.  (N.  Y.)  N.  s.  107;  Utica  «.  subordinate  to  the  claims  of  creditots. 
Churchill,  33  N.  Y.  238.  See  also  People  Ryan  v.  Leavenworth,  AtchisoB,  k  North- 
17.  Commissioners,  35  id.  423  ;  8.  c,  4  western  Railw.  Co.,  21  Kan.  865.  The 
Wall.  (U.  S.)  244;  Waterman  v.  Troy,  same  principles  which  apply  to  part- 
Ac.  R.  R.  Co.,  8  Gray  (Mass.),  438 ;  Cun-  nerships  in  relation  to  the  division  of 
ningham  v.  Yennont,  &c.  R.  R.  Co.,  12  id.  profits  apply  to  corporations,  and  the  ma- 
411;  McLaughlin  v,  Detroit,  kc  R.  R.  Co.,  jority  can  overrule  the  minority  upon  the 
8  Mich.  100 ;  City  of  Ohio  v.  Cleveland,  questions  of  the  division  of  profits  while 
kc,  R.  R.  Co.,  6  Ohio  St  489.  Accumu-  the  corporate  debts  are  still  unprovided 
lated  earnings,  on  which  no  dividend  has  for.  Stevens  v.  South  Devon  R.  13L  Co.. 
been  declared,  furnish  no  consideration  for  9  Hare,  818.  Where  a  stockholder  re- 
issuing stock  to  be  divided  among  stock-  ceives  dividends  from  a  corporation,  de- 
holders.  Such  dividends  are  ultra  vires,  clared  and  admitted  by  it  to  be  due  to 
Hatch  V.  Western  Union  Tel.  Co.,  9  Ab-  him  on  stock,  an  action  is  not  maintain* 
bott's   New  Cases  (N.   Y.),   430.      The  able  against  him  in  the  fint  instance  by 
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sound  and  just  doctrine,  illustrates  the  discretion  which  directors 
have  in  such  matters.  While  a  court  upon  such  a  state  of  facts 
would  not  compel  the  directors  to  declare  a  dividend,  yet  upon  the 
other  hand,  if  the  directors  in  the  exercise  of  their  discretion  under 
such  a  state  of  facts  shoidd  declare  one,  the  courts  would  not  re- 
strain its  payment  upon  the  ground  that  unmatured  debts  existed, 
especially  where  such  debts  have  a  considerable  period  to  run,  and 
there  are  no  evidences  of  fraud ;  because  the  directors  themselves  are 
deemed  the  best  judges  as  to  the  state  of  the  business  of  the  corpo« 
ration,  and  its  prospects  for  the  future. 

Says  Mr.  Brice*:  "The  term  'profits'  is  ambiguous.  It  may 
denote  either  the  net  earnings,  deducting  merely  current  working 
expenses,  not  therein  including  the  interest  on  money  borrowed, 
or  what,  if  anything,  remains  after  defraying  every  expense,  as  pay* 
ing  ofiT  loans,  if  any  falling  due,  as  well  as  the  interest  thereof/'  ^ 

Where  money  has  been  raised  by  virtue  of  express  powers  in 
that  behalf,  it  has  been  settled  that  profits  will  have  the  former 
and  wider  meaning.^  The  Master  of  Uie  Bolls,  in  that  case,  was 
of  opinion  ''that  all  the  debts  of  the  company  are  first  payable, 
other  than  those  which,  for  want  of  a  better  expression,  may  be 
called  funded  debts;  for  instance,  if  the  defendants  have  raised 
money  by  mortgage,  under  the  powers  contained  in  their  act,  for 
the  purpose  of  completing  their  line,  this  does  not  constitute  such 
a  debt  as  can  be  paid  off  out  of  the  profits,  before  the  profits  are 
divided.  But,  on  the  other  hand,  any  debts  which  have  been 
incurred,  and  which  are  due  from  the  directors  of  the  company, 
either  for  steam-engines,  for  rails,  for  completing  stations,  or  the 
like,  which  ought  to  have  been  and  would  have  been  paid  at  the 
time,  had  the  defendants  possessed  the  necessary  funds  for  that 
purpose,  —  those  are  so  many  deductions  from  the  profits,  which, 
in  my  opinion,  are  not  ascertained  till  the  whole  of  them  are  paid."  * 
His  lordship  accordingly  decided  that  the  holders  of  preference 
shares,  created  in  pursuance  of  the  company's  statutory  powers, 

<me  claiming  to  be  entitled  to  share  in         ^  As  to  bonuses,  see  Ranee's  Case,  L. 

the  dividends,  bat  whose  rights  had  been  R.  6  Ch.  104. 

ignored  by  the  corporation,  to  recover,  as         ■  Corry  «.  liondondeny  &  EnniskiUen 

for  money  had  and  received,  the  propor-  Railw.  Co.,  29  Beav.  263. 
tfon  oi  the  dividends  so  received  which  the         *  As  to  what  items  are  properly  charge- 

plaintiif  would  have  been  entitled  to  had  able  to  revenue  and  capital  account  respec- 

his  shares  participated.    Peckham  v.  Van  tively,  see  the  remarks  of  the  Lord  Chan- 

Wagenen,  83  N.  Y.  40.  cellor   in    Mills  v.   Northern   Railw.    of 

1  Green's  Brice's  Ultra  Vires,  161.  Buenos  Ayres  Co.,  L.  R.  5  Ch.  621,  631. 
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were  not  entitled  to  be  paid  off  out  of  the  surplus  profits  remaining 
after  the  interest  on  such  preference  shares  had  been  met 

The  case,  however,  would  be  different  with  respect  to  ordinary 
loans  to  the  company  while  transacting  its  usual  eveiy-day  busi- 
ness—  e.g.y  advances  by  bankers.  These  loans  are  simply  debts 
which  have  to  be  defrayed  before  profits  or  dividends  can  be  de- 
clared. 

A  clause  is  sometimes  inserted  in  charters  or  in  the  general  law, 
allowing  interest  to  be  paid,  —  sometimes  to  preference,  sometimes 
even  to  ordinary  shareholders,  —  out  of  capital  before  the  company 
has  commenced  business,  or  it  may  be  afterwards,  during  times  of 
adversity,  when  its  losses  counterbalance  its  gains.  Whether  such  a 
provision  is  legal  and  valid  may  fairly  be  questioned ;  the  manifest 
tendency  of  it  is  to  waste,  and  in  the  result  to  destroy,  the  capital 
of  the  company,  in  carrying  out  objects  aliunde  those  for  the  prose- 
cution of  which  it  was  created. 

But  certainly  without  it,  shareholders  can  receive  interest  only 
out  of  the  net  earnings.^  Thus,  in  the  case  last  cited,  in  overruling 
a  demurrer  to  a  bill,  which  stated  that  at  an  ordinary  general  meet- 
ing it  had  been  determined  that  interest  should  be  paid  to  the  share- 
holders, although  as  yet  no  profits  had  been  realized,  and  which 
prayed  an  injunction  to  restrain  the  same.  Page  Wood,  V.  C,  said : 
"  On  grounds  of  public  policy,  and  on  every  principle,  not  only  of 
honesty  as  regards  the  public  generally,  but  of  the  interests  of  this 
company  itself,  I  feel  bound  to  prevent  this  proceeding."  In  another 
case,^  the  same  judge  decided,  and,  on  appeal,  the  Lord  Chancellor 
Chelmsford  inclined  to  the  same  opinion,  that  it  was  xdtra  vires 
for  the  defendants  to  declare  a  dividend  upon  their  ordinary  stock, 
out  of  a  sum  of  money  received  from  the  contractors,  as  penalty  and 
interest  in  respect  of  unfinished  lines. 

Whether  interest  can  be  capitalized,  —  that  is  to  say,  whether  a 
company,  when,  either  in  the  course  of  constructing  its  works  or 
subsequently,  it  makes  no  profits,  can  declare  interest  on  its  shares, 
and  treat  such  interest  as  a  debt  due  from  the  company,  or  in  lieu 

1  Macdougall  v.  Jersey  Imperial  Hotel  to  the  company,  authorized  to  be  niaed 

Co.,  Limited,  2  H.  &.  M.  628.     Followed  by  caUa  in  req)ect  of  shares,  or  by  ths 

in  Salisbury*.  Metropolitan  Railw.  Co.,  exercise  of  any  power  of  borrowing,  to  pay 

88  L.  J.  (Ch.)  249,  where,  however,  the  interest  or  dividend  to  any  shareholder/' 

defendant's  act  of  incorporation  expressly  etc. 

provided  that   "It  shall  not  be  lawful         '  Bloxham  v.  Metropolitan  Bailw.  Co., 

for  the  company,  out  of  any  money  by  L.  R.  8  Ch.  887. 
this  act,   or  by  any  other  act  relating 
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thereof  issue  shares,  either  of  which  proceedings  is  plainly  very  dif* 
ferent  from  payment  out  of  capital,  —  must,  upon  the  authorities,  be 
considered  doubtful.  But  in  this  country  it  is  he]d  that  a  railroad 
company  may  contract  that  interest  shall  be  paid  on  stock  subscrip- 
tions while  its  road  is  in  process  of  construction,  and  until  it  is  com- 
pleted and  goes  into  operation,  payable  whenever  its  surplus  earnings 
shall  enable  it  to  pay  it.^  But  an  absolute  agreement  to  pay  inter- 
eat  upon  stock,  whether  earned  or  not,  is  equivalent  to  a  contract 
to  pay  dividends  whether  there  are  funds  or  not,  and  unless  ex- 
pressly authorized  by  statute  is  clearly  opposed  to  public  policy, 
tiUra  vires,  and  void  * 

Sec.  68.  Bffect  of  deolarlns  DlTidends:  To  whom  Payable — When 
a  dividend  is  declared,  it  becomes  a  debt  due  from  the  corporation 
to  the  individual  stockholder ;  and  if  the  corporation  deposits  the 
money  with  a  bank  for  the  benefit  of  the  stockholder,  it  does  not 
thereby  release  itself  from  liability  to  the  stockholder,  in  case  of  a 
failure  of  the  banking  company  to  pay  the  same.^  But,  according  to 
the  case  last  cited,  if  the  stockholder  has  had  due  notice  of  the 
dividend,  the  burden  of  proving  which  is  on  the  corporation,  if  he 
neglects  for  an  unreasonable  time  to  call  for  his  money  the  loss  is 
wholly  upon  him.  A  stockholder  in  a  moneyed  corporation  may 
sell  and  transfer  his  shares  to  whom  he  pleases,  and  the  corporation 
has  no  right  to  restrain  him  in  so  doing.  Such  stock  entitles  the 
owner  to  his  propoition  of  the  dividends,  which  may  be  from  time 
to  time  declared  ;^  and  a  devise  of  the  dividends  without  qualifica- 
tion, has  been  held  to  carry  with  it  the  stocks  themselves.*  Owner- 
ship of  stock  is  essential  to  a  recovery  from  a  corporation,  of  divi- 
dends. Mere  possession  of  the  certificate  of  stock,  or  even  a  special 
property  therein,  is  not  enough.'    The  right  to  the  dividends  follows 

1  Richardson  v.  Vt.  &  Mass.  R.  R.  Co.,  ville,  Ac.  R.  R.  Co.  v.  King,  17  Ohio  St. 

44  Vt.  613;  City  of  Ohio  v.  CJeveland,  &c.  684. 

R.  R.  Co.,  6  Ohio  St  489;  Rutland,  ke,         *  King  v.  Patterson  R.  R.  Co.,  29  K.  J. 

R.  R.   Co.   «.  Thrall,  36  Vt   636  ;  Me-  L.  82,  604. 

Laaglilin  v.   Detroit,   &c  R.  R.   Co.,   S         «  Brigfatwell   v.    Mallory,     10    Terg. 

Mich.  100;  Waterman  v.  Troy,  &c.  R.  R.  (Tenn.)  196;  SUte  v.  Franklin  Bank,  10 

Co.,  8  Gray  (Mass.),  433;  Cunningham  v,  Ohio,  90.     But  a  stockholder  must  prove 

Vt  4b  Mass.  R.  R.  Co.,  12  id.  411.  a  demand  hefore  he  can  maintain  an  ac- 

*  McLaughlin  v.  Detroit,  fcc.  R  R.  Co.,  tion  for  a  dividend.     Scott  v.  Central,  &c. 

oMle  :   MUler  v,    Pittsburgh,   &c.   R.  R.  R.  R.  Co.,  62  Barb.  (N.  Y.)  46. 
Co.,   40  Penn.  St   287  ;  Troy  h  Boston         »  Collier  «.  Collier,  8  Ohio  St.  874. 
R  R.  Co.  V.  Tibbetts,  18  Barb.  (N.  T.)         •  Dow  v.  Gould  &  Curry  SUver  Mining 

297;  Pittsburgh,  Ac.  R  R.  Co.  «.  Alle-  Co.,  81  CaL  629. 
gbeay  Co.,   63  Penn.   St  126;  Paines- 
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the  ownership  of  the  stock,  without  reference  to  the  time  when  they 
were  earned ;  consequently  the  purchaser  of  a  share  of  stock  in  a 
corporation  takes  the  share  with  all  its  incidents,  one  of  which  is 
the  light  to  receive  all  future  dividends  declared  on  such  shares. 
And  it  is  immaterial  at  what  times  or  from  what  sources  such 
undivided  profits  have  accrued;  they  are  an  incident  to  the  share, 
to  which  a  purchaser  becomes  at  once  entitled,  provided  he  remains 
a  member  of  the  corporation  until  a  dividend  is  made.^  Thus,  in 
a  Califomia  case,'  certain  shares  of  a  mining  company  were  assigned, 
with  all  dividends  to  be  declared  after  a  specified  day.  Both  par- 
ties expected  a  dividend  to  be  declared  on  that  day,  but  it  was  not 
declared  until  the  following  day ;  and  it  was  held  that  the  title  to 
the  dividend  which  accrued  (xfitr  the  day  specified  belonged  to  the 
assignors.  The  rule  is  that  in  cases  of  periodical  payments  due  at 
intervals,  and  not  de  die  in  diem,  there  can  be  no  apportionment.^ 

SEa  69.  Dividends  good  as  against  Creditors,  when  —  As  has 
previously  been  stated,  the  rights  of  creditors  to  the  assets  of  a  cor- 
poration are  superior  to  the  rights  of  a  stockholder  to  a  dividend ; 

^  March  v.   Eastern    R.   R.    Co.,    4S  becomes  payable,  it  belongs  to  the  vendor, 

N.  H.  615;  Brewster  v.  Lathrop,  15  CaL  in  the  absence  of  any  special  contract  re- 

21;  Phelps  v.  Farmers' &  Mechanics*  Bank,  lating  thereto.    Spear  v.  Hart,  8  Robt 

26  Conn.  269  ;  Brundage  v.  Brundage,  60  (N.  Y.)  420;  Bright  v.  Lord,  61  Ind.  272. 

K.  T.  544;  Black  v.  Homersham,  L.  R.  But  in  North  Carolina  it  is  held  that  a 

4  Exchq.  Div.  24;  Gifford  v,  Thompson,  sale  of  stock  carries  with  it  all  dividends 

115   Mass.    478 ;  Foote's  Case,  22  Pick,  declared,  but  not  payable  at  the  time  of 

(Mass.)  239 ;  Central  R.  R.  Co.  v.  Papot,  sale.     Burroughs  v.  N.  C.  Central  R.  R. 

59  Ga.  842  ;  Granger  v.  Bassett,  98  Mass.  Co.,  66  N.  C.  876.    If  stock  is  sold«  bat 

462;  Hill  V.  Newichawaniok  Co.,  48  How.  not  delivered,  the  vendor  stands  as  a  quasi 

Pr.  (N.  Y.)  427  ;  Goodwin  v.  Handy,  67  trustee  for  the  vendee  as  to  all  dividends 

Me.  148;  Jones  v.  Terre  Haute,  Ac.  R.  R.  subsequently  accruing.    Currie  v.  White, 

Co.,  57  K.  Y.  196  ;  Boardman  v.  Lake  ante.    Where  stock  has  been  fraudulently 

Shore,  Ac.  R.  R.  Co.,  84  N.  Y.  167;  Ryan  transferred,  upon  the  ground  that  the  title 

V,  Leavenworth,  Ac.  R.  R.  Co.,  21  Kan.  thereto  has  not  passed,  the  dividend  is 

865 ;  Currie  «.  White,    45  N.    Y.    822.  payable  to  the  real  owner;  and  if  the  com- 

Where  a  dividend  is  declared  by  a  corpo-  pany  pays  it  to  the  fraudulent  owner  it  is 

ration,  it  belongs  to  the  holdera  of  the  liable  to  the  true  owner,  unless  the  real 

stock  at  the  time  of  the  declantion«  with-  owner  has  done   some   act  in  reference 

out  reference  to  the  source  from  which,  or  thereto  which  justified  the  corporation  in 

the  time  during  which,  the  funds  divided  treating  such  fraudulent  owner  as  entitled 

were  acquired  by  the  corporation.     Jer-  thereto.     Davis  v.   Bank  of  England,  2 

main  v.   Lake  Shore,   Ac.  R.  R.  Ca,  91  Bing.  898;  Pollock  v.  National  Bank,  7 

N.  Y.  488;  Phelps «.  Farmere,'  &c  Bank,  N.  Y.  274  ;  Cohen  v,  Gwinn,  4  Md.  Ch. 

26  Conn.  269.     And  the  corporation  may  857;  Sabin  v.  Bank  of  Woodstock,  21  Vt 

pay  it  to  the  stockholder  whose   name  858  ;  St  Romes  v.  Levee  Steam  Cdton 

appeara  upon  the  stock-book  as  owner.  Co.,  20  La.  An.  881. 
Brisbane  v.  Del.,  Lack.,  &c  R  R.  Co.,         <  Brewster  v.  Lathrop,  15  CaL  21. 
25  Hun  (N.  Y.),  488.    If  stock  is  sold         •  Clapp  «.  Astor,  2  Edw.  Ch.  (N.  Y.) 

after  a  dividend  is  declared,  but  before  it  879. 
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and  when  a  dividend  is.  declared  at  a  time  when  a  corporation  is  in 
fiact  insolvent,  creditors  may  enjoin  its  payment  and  compel  an 
application  of  the  money  to  the  payment  of  their  demands.  But  if 
at  the  time  when  a  dividend  is  declared  the  corporation  is  -solvent, 
and  a  gptciJUfwnd  is  appropriated  for  its  payment}  the  fact  that  it 
soon  afterwards  becomes  insolvent  will  not  defeat  the  right  of  the 
stockholders  to  the  dividend.  Thus,  an  insurance  company  de- 
clared a  dividend  out  of  a  clear  surplus,  and  carried  it  to  profit  and 
loss  on  their  books,  and  ordered  checks  for  the  shares  of  the  stock- 
holders to  be  drawn  by  its  officer  upon  the  bank  in  which  its  de- 
posits were  kept;  and  some  time  after  the  day  when  the  dividend 
was  payable  the  company  was  rendered  insolvent  by  an  extensive 
fire.  It  was  held  that  the  fund  in  bank  was  equitably  appropriated 
to  the  amount  of  the  dividend,  and  that  the  stockholders  were  en- 
titled to  it  as  against  the  creditors.^  But,  if  no  specific  fund  had 
been  set  apart  for  its  payment,  the  rule  would  have  been  otherwise.' 
Sec.  70.  Must  be  demand,  fto. — An  action  will  not  lie  against  a 
corporation  for  a  dividend  declared,  until  after  a  demand  for  its  pay- 
ment has  been  made  upon  the  corporation  or  its  authorized  agents. 
Neither  will  interest  accrue,  nor  the  statute  of  limitations  begin  to  run 

1  Lanur  v.  American  Fire  Ins.  Co.,  6  the  certificate  was  not  entitled  to  be  paid 
Paige  Ch.  (N.  Y. )  482.  It  is  not  necea-  a  dividend  until  after  the  interest  on  such 
aary  that  all  outstanding  liabilities  should  bonds,  and  the  rent  under  such  leases,  had 
be  paid  off  before  they  are  declared,  been  paid.  See  also  Thompson  v.  Erie 
and  paid  to  the  respective  shareholders.  R  R.  Co.,  42  How.  Pr.  (N.  Y.)  68.  And 
Green's  Brice's  Ultra  Vires,  130.  But  it  has  been  held  that  the  directora  may 
this  proposition  should  at  least  be  taken  retain  the  profits  and  invest  the  same  in 
with  this  qualification,  namely,  that  the  improvements;  and,  in  lieu  of  the  divi- 
eorporation  is  solvent ;  for,  according  to  dends  which  the  stockholders  would  oth- 
principles  of  justice  in  such  cases,  if  the  erwise  be  entitled  to,  issue  shares  of  stock 
corporation  is  insolvent,  the  creditors  where  the  law  or  the  constating  instru^ 
would  have  an  undoubted  right  to  insist  ment  authorized  them  to  increase  the  cap- 
that  the  profits  should  first  be  applied  to  ital  stock  for  any  purpose.  And  such 
the  satisfaction  of  their  claims.  Scott  «.  action,  it  has  been  held,  would  afford  no 
Eagle  Fire  Ins.  Co.,  7  Paige  Ch.  (N.  Y.)  ground  for  an  injunction  to  restrain  them. 
198  ;  Karnes  v.  Rochester,  &c  K.  Co.,  4  Howell  v.  Chicago  &  N.  W.  R.  R.  Co.,  51 
Abb.  Pr.  (N.  Y.)  N.  8. 107.  In  St.  John  Barb.  878;  Atkins  v.  Albree,  12  Allen 
•.  Erie  R  B.  Co.,  10  Blatchf.  (U.  8.  C.  C.)  (Mass.),  859;  Minot  v.  Paine,  99  Mass. 
271,  where  a  certificate  of  stock  declared  101 ;  Boston,  &c.  R.  R.  Co.  v.  Common- 
that  it  should  be  entitled  to  preferred  wealth,  100  id.  899  ;  Deland  v.  Williams, 
dividends  out  of  the  net  earnings,  not  to  101  id.  571;  Leland  v.  Hayden,  102  Mass. 
exceed  a  specified  note  after  payment  of  542. 

mortgage  interest  iu  full;  and  after  the         ^  LeRoy  v.  Globe  Ins.  Co.,  2  Edw.  Ch. 

certificate  waa  issued  the  eorpomtion  bor-  (N.  Y.)  657. 

rowed  money  and  issued  bonds  therefor,         *  Lamar  v.  American  Fire  Ins.   Co., 

with  interest,  and  also  took  a  lease  of  con-  ante ;  Fawoett  v.  .Lauriej  1   D.  4  Sm. 

accting  roada  on  rent»  —  it  was  held  that  192. 
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thereon,  until  demand  is  made.^  The  bank  or  party  through  whom 
the  dividend  is  payable  is  the  agent  of  the  corporation,  and  a  de- 
mand made  upon  it  or  him  is  sufficient.^ 

Sec.  71.  Onaranty  of  Dividenda:  Freferrod  stock.  —  Al>  agree- 
ment between  two  corporations,  whereby  one  guarantees  the  other 
^  a  certain  specified  annual  dividend  on  its  capital  stock,  is  not  a 
'  guaranty  to  its  stockholders  severally,  but  to  the  corporation ;  and 
the  power  to  modify  the  terms  of  such  guaranty  is  in  the  directors 
of  such  corporations,  not  in  the  stockholders.  Where  such  power 
is  fairly  exercised  by  the  directors,  in  view  of  all  the  circumstances 
and  in  good  faith,  a  court  will  not  interfere,  even  though  on  the 
same  facts  it  might  have  arrived  at  a  different  conclusion.'  In  the 
case  of  guaranteed,  as  in  the  case  of  preferred  stock,  the  holders 
thereof  are  entitled  to  be  paid  their  dividends  hefare  a  dividend  is 
paid  upon  the  common  stock  ;^  and  this  is  so  as  to  arrears  of  divi- 
dends ;  and  a  court  of  equity  will  restrain  the  payment  of  dividends 
to  the  holders  of  the  common  stock,'^  until  the  dividends  upon  such 

1  State  9.  Baltimore,  ftc  R.  R  Co.,  6  States  of  Ohio,  Michigan,  and  Indiana,  to 

Gill  (Md.),  S63  ;  Philadelphia,  &c.  R.  R.  secure  the  payment  of  dividends,  agreed  to 

Ca  V.  Hickman,  28  Penn.  St.  829.  be  paid  by  such  defendant  upon  certain 

*  Ring  V.  Pfttterson,  &c.  R.  R.  Co.,  29  shares  of  preferred  and  guaranteed  stock 
N.  J.  L.  604.  issued  by  it  in  the  year  1857.    By  the  terms 

*  Flagg  V.  Manhattan  Railw.  Co.,  10  of  the  certificates  issued,  it  was  stated  that 
Fed.  Rep.  (U.  S.  C.  C.)  418.  the  stock  was  "entitled  to  dividends  at 

*  Thompson  «.  Erie  R.  R.  Co.,  11  Abb.  the  rate  of  ten  per  cent  per  annum,  paya- 
Pr.  (N.  Y.)  N.  s.  188.  ble  semi-annually  in  New  York,  on  the 

*  In  Prouty  V.  Michigan  Southern,  &c.,  first  days  of  June  and  December  in  each 
R.  R.  Co.,  1  Hun  (N.  Y.),  666,  in  an  action  year,  out  of  the  net  earnings  of  said  corn- 
to  recover  arrears  of  dividends  upon  pre-  pany,"  and  was  "also  entitled  to  share 
ferred  stock,  and  to  restrain  the  defendant  yro  rata  with  the  other  stock  of  the  com- 
from  declaring  dividends  upon  the  com-  pany,  in  any  excess  of  earnings  over  ten 
mon  stock,  &c.,  the  referee  found  that  this  per  cent  per  annum ;  and  the  payment  of 
defendant  should  be  restrained  from  de-  dividends  as  aforesaid"  was  thereby  guar- 
olaring  dividends,  or  making  other  dispo-  anteed.  The  ten-per-cent  dividends  upon 
sition  of  the  funds  of  the  corporation,  tUl  the  stock  were  not  paid  from  the  time 
the  an)ount  in  arrear  and  unpaid  on  the  when  it  was  issued  untU  on  or  about  the 
preferred  stock  should  be  paid;  that  a  1st  day  of  July,  1868.  And  neither  then, 
n»ference  should  be  ordered,  to  advertise  nor  at  any  time  since,  wm  any  payment 
•nd  give  notice  to  other  preferred  stock-  made  of  the  dividends  in  arrear.  The 
holdera  to  come  in  and  prove  their  daima,  object  of  this  action  was  the  recovery  of 
&c.  This  report  was  confirmed  by  the  thoee  arrean,  and  the  judgment  has  pro- 
court,  —  Daniels,  J.,  saying :  "  This  ac-  vided  for  that,  by  requiring  the  net  earn- 
tion  was  brought  by  the  plaintiff,  a  red-  ings  of  the  company  to  be  applied  to  their 
dont  of  tho  State  of  New  York,  on  his  own  payment  It  was  urged  upon  the  trial. 
b<»half  and  on  behalf  of  others  having  like  and  the  objection  was  again  taken  on  the 
flrourfds  of  complaint,  against  the  corpo-  argument  of  this  appeal,  that  the  court 
nite  defendant,  a  railway  corporation  or-  had  no  jurisdiction  over  the  cause  of  action 
gnnixad  and  exUUng  under  the  laws  of  the  preaented  by  the  complaint,  because  the  raU- 
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guaranteed  or  preferred  stock  are  paid ;  and  it  seems  that  the  fact 

that  the  corporation  sought  to  be  restrained  has  its  domicil  in 

road  company  was  a  corporation  formed  and  in  order  to  cany  into  effect  the  object  of 
PTwHng  under  the  laws  of  other  States,  its  enactment     McCloskey  v.  Cromwell, 
uid  the  other  defendants  proceeded  against  11  N.  Y.  598,  601,  602.     And  as  so  con- 
were  its  directors^     Numerous  adjudged  strued,  it  includes  the  present  action.     It 
authorities  were  referred  to,  in  support  of,  is   further   objected,  in   support  of   the 
as  well  as  against,  the  objection,  most  of  appeal  taken  from  the  judgment,  that  the 
which  it  will  be  unnecessary  to  consider,  stock    upon    which    the    dividends    are 
For  neither  of  them,  when  properly  lim-  claimed  was    issued   without    authority. 
ited,  directly  sustains  or  defeats  it.     The  The  corporation  issuing  it  was  formed  by 
jurisdiction  of  this   court   over   actions  the  consolidation  of  two  pre-existing  cor- 
against    corporations   created  under   the  porations,  operating  a  continuous  line  of 
laws  of  other  States  and  countries,  has  railroad  from  Toledo,  in  the  State  of  Ohio, 
been  defined  and  declared  in  very  plain  to  Chicago,  in  the  State  of  Illinois,  known 
terms  by  statute;  and  it  cannot  be  neces-  as  the  Michigan  Southern,  and  Korthem 
sary  to  look  very  much  beyond  them,  in  Indiana  Railroad  Companies.    Before  the 
order  to  ascertain  and  determine  the  design  consolidation,  by  section  20  of  an  act  of 
of  the  legislature  in  its  enactment.     By  the  legislature  of  the  State  of  Indiana,  ap- 
that  statute  it  has  been  provided,  and  the  proved  May  11, 1852,  it  was  provided  that, 
provision  has  been  in  force  during  the  "for  the  purpose  of  providing  means  for  the 
entire  pendency  of  this  action,  that  an  payment  of  its  debts,  and  for  the  construe- 
action  may  be  maintained  in  this  and  tion  of  its  road,  materials,-  or  equipments, 
certain  other  courts  by  a  resident  of  this  such  company  may  issue  a  preferred  stock 
State,  against  a  corporation  created  by  or  to  an  amount  not  exceeding  one-half  of 
under  the  laws  of  any  other  State,  govern-  the  amount  of  its  capital,  with  such  pri- 
ment,  or  country, /or  any  eauw  of  action,  ority  over  the  remaining  stock  of  such 
Code,  §  427.   This  is  a  broad  and  unquali-  company,  in  the  payment  of  dividends,  as 
fied  provision,  containing  nothing  justify-  the  directors  of  such  company  may  deter- 
ing  the  restriction  placed  upon  it  by  the  miue,  and  shall  be  approved  by  a  majority  of 
Special    Term,  in    deciding  the  case  of  the  stockholders."    And  this  provision  was' 
Howell  V.  Chicago  &  Northwestern  Rail-  applicable  to  the  Northern  Indiana  Rail- 
way Co.,  51  Barb.  (N.  Y.)  878.   And  that  road  Company,  one  of  the  constituents  of 
must  have  been  afterward  the  conviction  the  consolidation.    By  another  act,  passed 
of  the  learned  judge  who  decided  that  by  the  legislature  of  the  State  of  Michi- 
case,  for  it  was  at  a  court  held  by  himself  gan,  approved  March  28,  1850,  and  appli- 
that  the  order  was  made  in  this  cause,  cable  to  the  Michigan  Southern  Railroad 
directing  that  judgment  should  be  entered  Company,  it  was  enacted,  by  sections  8 
upon  the  report  made  by  the  referee.     If  and  4,   that  the  company,  for  the  pur- 
that  was  not  so,  then  this  case  is  so  far  pose  of  providing  means  for  the  payment 
distinguishable  in  its  facts  from  that,  as  to  of  its  debts,  and  for  the  construction,  ex- 
render  the  decision  then  made  inapplicable  tension,  and  completion  of  its  railroads, 
to  tiie  olrjection  now  uiged  against  the  shops,  depots,  buUdings,  and  equipments, 
jurisdiction  of  the  court.      The  case  of  might  "  create  and  issue  shares  of  guaran- 
Whitehead  v.  Buffalo  &  Lake  Huron  R.  R.  teed  stock,  to  be  denominated  '  construe- 
Co.,   18  How.  Pr.  (N.  Y.)  218,  has  no  tion  stock,'  to  such  an  amount  as  it  may 
hearing  upon  the  point  presented,  because  determine,  not  (with  the  original  stock) 
the  plaintiff  in  it  was  not  a  resident  of  this  to  exceed  the  amount  of   their   capital 
State,  and  his  right  to  maintain  his  action,  stock  allowed  by  law,  which  constniction 
depended  upon  the  other  provisions  con-  stock  shall  be  entitled  to  such  dividends, 
tained  in  the  section.     The  language  used  and  payable  at  such  place,  and  in  such 
by  the  legislature  is  full  and  explicit;  and,  manner,  and  with  such  preference  over  the 
like  all  other  statutes,  should  be  construed  remaining  stock  of  said  company  in  the 
according  to  the  fair  import  of  its  terms,  p<iyment  of  dividends,  as  the  directors  of 
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another  State,  will  not  defeat  the  jurisdiction  of  the  court.'    A 

guaranty  of  dividends  upon  stock  by  a  corporation  must  always  be 

said  company  rrmj  determine,  and  as  shall  the  consolidation,  it  was  still  farther  pro- 
be approved  by  the  holders  of  a  majority  vided,  that  any  railroad  company  in  that 
of  the  stock  represented  at  their  annual  State,  having  a  continuous  or  connected 
meeting."  Section  5  of  an  act  passed  by  line  with  any  other  railroad  company, 
the  legislature  of  the  State  of  Ohio,  ap-  might  consolidate  with  such  company, 
proved  March  8,  1851,  conferred  general  either  in  or  out  of  that  State,  into  a  single 
and  unrestricted  authority  on  the  North-  corporation  ;  and  that  "  such  new  cor- 
em  Indiana  Railroad  Company,  created  poration  shall  possess  all  the  powers, 
by  its  provisions,  to  consolidate  with  any  rights,  and  franchises  conferred  upon  such 
railroad  comiiany  then  or  afterward  two  or  more  corporations,  and  shall  be 
formed  or  incorporated  in  the  States  of  subject  t^o  all  the  restrictions,  and  perform 
Michigan  or  Indiana,  under  any  name  all  the  duties,  imposed  by  the  provisions 
mutually  agreed  upon,  from  which  time  it  of  their  respective  charters,  or  laws  of 
was  to  become  a  portion  of  such  company,  organization,"  not  inconsistent  with  the 
And  by  section  2  of  an  act  of  the  legis-  provisions  of  that  act.  And  by  another 
latnre  of  Illinois,  approved  February  28,  act,  enacted  and  approved  at  the  same 
1854,  which  was  before  the  consolidation  time,  by  which  the  particular  cousolida- 
was  effected,  it  was  provided  that  any  in-  tion  of  the  Michigan  Southern,  and  North- 
tersecting  railroad  companies,  having  con-  em  Indiana  Railroad  Companies  was 
tinuous  lines,  should  be  authorized  to  explicitly  authorized,  it  was  provided 
consolidate  their  property  and  stock  with  that  "all  the  franchises,  property,  powers, 
each  other,  and  by  the  name  agreed  upon,  and  privileges,'*  then  "eigoyed  by  the 
should  "  be  a  body  corporate  and  politic,"  Michigan  Southern  Railroad  Company, 
with  "all  the  powere,  franchises  and  im-  and  all  the  restrictions,  liabilities,  andob- 
munities,  which  the  said  respective  com-  ligations  imposed  upon  said  two  corpora- 
pauies  shall  have,  by  virtue  of  their  re-  tions  by  virtue  of  their  respective  char- 
spective  charters,  before  such  consolida-  ters,  and  all  contracts  by  and  with  either 
tion."  The  act  of  the  legislature  of  the  State  or  both  of  said  corporations,  shall  apper- 
of  Indiana,  approved  Febmary  28,  1853,  tain  to  said  united  corporation,  in  the 
allowing  railroad  companies  of  that  State  same  manner  as  if  the  same  had  been  con- 
to  "intersect,  join,  and  unite  their  railroad  tained  in,  or  acquired  under,  an  original 
with  any  other  railroad,  constmcted  or  in  charter,  or  made  by  or  with  said  con- 
process  of  construction,"  in  that  "or  in  solidated  corporation."  Under  and  purou- 
any  adjoining  State,  at  such  point  on  the  ant  to  these  various  provisions,  an  agree- 
State  line,  or  at  any  other  point  mu-  ment  was  entered  into  by  the  different 
tually  agreed  upon,"  was  equally  as  fuU  companies  for  their  consolidation  into 
and  unrestricted.  For  it  provided  that  it  one  corporation,  on  the  25th  of  April, 
might  be  done,  and  the  companies  con-  1855,  with  the  consent  of  their  respective 
solidated,  "  upon  such  terms  as  may  be  by  stockholdera.  And,  by  the  agreement 
them  mutually  agreed  upon,  in  accord-  then  made,  it  was  provided  and  agreed 
ance  with  the  laws  of  the  adjoining  State,  that  "all  and  singular  their  several  and 
with  whose  road  or  roads,  connections  are  respective  franchises,  privileges,  and  im- 
thus  formed;  provided  their  chartera  au-  munities  "  should  henceforth  "be  the 
thorized  said  railroad  to  go  to  the  State  estates,  property,  and  effects,  franchises, 
line,  or  to  such  point  of  intersection."  privileges,  and  immunities  of "  the  "oon- 
By  section  50  of  an  act  of  the  legislature  solidated  comx)any,  to  all  intents  and  pnr^ 
of  the  State  of  Michigan,  approved  Feb-  poses  ;"  and  that  it  should  "  have  all  the 
raary  13,  1855,   which  was  also  before  powers,  franchises,  immunities,  property 


^  But  see  Williston  v.  Michigan  Southern,  &c.  R.  R.  Co.,  13  AUen  (Mass. ),  400 ; 
Chase  v.  Yanderbilt,  62  N.  Y.  807. 
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understood  as  a  mere  contract  to  pay  dividends  if  they  are  earned; 
because  a  contract  to  pay  at  all  events  would  be  ultra  vires,  and 

■nd  privileges "  enjoyed  by  the  said  par-  not  justly  subject  to  question  ;   for,  in 
ties  of  the  fiist  part,  or  the  said  parties  of  any  view  which  may  be  taken  of  it,  the 
the  second  part,"  which  included  the  con-  board  did  provide  for  and  sanction  the 
stitoent  companies,  **or  which  either  of  creation  and  sale  of  this  stock,  precisely 
the  said  respective  companies  of  the  said  in  the  fonn  in  which  it  was  offered  to  the 
first  and  second  parts  have,  or  had,  by  company's  stockholders.    The  latter  were 
virtue  of  their  respective  charters,"  before  the  only  persons  who  could  by  any  possi- 
the  execution  of  such  agreement.     Under  bility  be  ii^juriously  affected  by  it,  because 
these  statutory  provisions,  and  the  stipu*  it  postponed  their  right  to  dividends,  until 
lationa  contained  in  the  agreement  made  the  stipulated  ten  per  cent  should  be  paid 
by    the   consolidating   companies,    there  out  of  the  net  earnings  of  the  company 
seems  to  be  no  room  whatever  for  doubt-  on  the  new  stock,  under  the  guaranteed 
log  the  power  of  the  new  corporation  to  preference  given  to  it,  when  they  unani- 
tsane  preferred  and  guaranteed  stock,  pro-  moualy  consented  to  relinquish  their  right 
vided  it  was  done  with  the  consent  of  its  to  dividends  until  the  stipulated  ten  per 
stockholders,  and  it  did  not  exceed  the  cent  per  annum  should  be  paid  upon  the 
prescribed  limits  of  the  capital  of  the  con-  new  stock.    That  would  seem  to  be  sufii- 
soUdated  oorporatiou.      The   power  was  cient  to  remove  all  objection  to  its  valid- 
£tirly  given  to  the  constituent  corpora-  ity,  even  if  it  had    not   been    specially 
tions,   both  by  the  laws  of  Indiana  and  authorized  by  the  statutes  referred  to,  and 
Michigan.     For  no  essential  difference  can  the  sgreement  made  for  the  consolidation, 
exist  between  preferred  stock,  having  pri-  as  long  as  the  company,  at  the  time,  pos- 
ority  over  the  remaining  stock  in  the  pay-  sessed  the  power  to  issue  stock  to  the  addi- 
nent  of  dividends,  and  stock  to  which  tional  extent  of  $8,000,000.      What  its 
that  preference  may  be  guaranteed.     In  form  should  be,  could  only  be  important 
the  one  case,  the  agreement  to  preserve  to  the  owners  of  the  preceding  stock,  and 
the  preference  and  pay  the  dividend  be-  when  they  waived  their  right  to  dividends 
fore  dividends  may  be  paid  on  the  com*  in  its  favor,  no  ground  for  complaint  could 
mon  stock,  is  to  be  clearly  implied,  while  exist  in  favor  of  other  persons,  or  of  the 
in   the  other   it  is  explicitly  expressed,  corporation  issuing  the  stock.    The  pro- 
The  obligation  is  substantially  the  same  visions  of  the  statutes  requiring  the  divi- 
in  each  instance.     And  for  that  reason  dends  to  be  equally  distributed  among  the 
there  was  no  practical  difference  in  this  stockholders  of  the  company,  in  no  way 
respect  in  the  authority  conferred  upon  affectthevalidity  of  the  guaranteed  stock  ; 
either  corporation,  concerning  the  right  to  they  were  made  to  secure  the  observance 
issue  such  stock.    The  admitted,  as  well  of  tiie  ordinary  rights  of  the  stockholders  ; 
as  nndenied,  allegations  of  the  complaint  and  it  was  contemplated  that  such  rights 
showed  that  the  capital  of  the  consoli-  might  be  surrendered  by  them,  in  the  pro- 
dated  corporation  was  fixed  at  the  sum  of  visions  made  for  preferred  and  guaranteed 
$12,000,000,    of   which    $8,000,000    re-  stock,  which  were  rendered  de|>endent  on 
nudned  unissued  when  the  prefeiTed  and  the  assent  of  a  migority  of  the  ordinary 
gnannteed  stock    was  provided  for  and  stockholders.     Their  rights  were  subject 
issued.    This  stock  did  not  exceed  that  to  this  qualification,  and  they  unanimously 
amount,  and  its  issue  was  unanimously  accepted  it  in  favor  of  the  stock  afterward 
firorided  for  and  authorized  by  the  stock-  issued."    Upon  the  question  as  to  whether 
holders,  at  their  regular  annual  meeting  there  was  a  binding  and  paramount  obli- 
in  April,  1857,  and  by  the  action  of  the  gation  to  make  them,  when  the  earnings 
hoard  of  directors.     This  action  was  made  necessary  for  that  purpose  should  after- 
thesulgcct  of  some  criticism  by  the  defend-  ward  be  realized,  the  court  added:  "A 
ants'  counsel,   because  it  was    taken   to  somewhat  similar  point  was  presented  for 
carry  into  effect  the  resolution  adopted  on  the  construction  of  an  act  of  Parliament 
the  subject  by  the  stockholders.    But  it  is  providing  for  preferred  stock,  in  the  ca^e 
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void.^  In  reality,  "'guaranteed"  and  "preferred  stock"  stand  upon 
the  same  footing,  and  are  not  entitled  to  a  dividend  unless  it  has 
been  earned.* 

of  Henry  v.  Great  Northern  Railway  Co.,  ing  the  year  in  which,  by  the  tenns  of  the 

3  Jar.  (n.  s.)  1133.     There  was  no  obli-  stock   issued,   they  ought  to  have  been 

gation  to  make  payment  of  the  stipulated  paid.      On  the  contrary,    the  stock  was 

dividends  at  any  particular  time,  in  that  held  to  be  '*  a  charge  on  all  accruing  pro* 

case,  beyond  what  might  be  inferred  from  fits,  at  the  stipulated  rate,  before  any- 

the  undertaking  that  they  should  consti-  thing   is    divided    among   the    oidiDJiry 

tute  a  particularly  specified  sum  per  year,  shareholders.      This  is,  substantially,  in- 

It  could  reasonably  be  inferred  from  that  terest  chargeable  exclusively  on  profits." 

circumstance  that  the  obligation  at  least  8  Jur.  (n.  s.)  1187 ;  1  De  Gex  &  Jones, 

existed  to  make  the  dividends  annually.  606,  687.     A  similar  conclusion  was  main- 

For  that  was  the  apparent  purpose  of  the  taiued  in  Taft  v.  The  Hartford,  Providence^ 

defendant,  according  to  the  form  and  im-  &  Fishkill  R.  R.   Co.,  8  Rhode  Island, 

port  of  the  stock  issued.     But  the  court  810,  where  the  action  failed,  because  no 

ixeld   that  the  stockholder  was  not  de-  net  earnings  had  been  received.    See  also 

prived  of  his  right  to  dividends  because  Crawford  v.  North  Eastern  Bail  way  Co.,  3 

the  earnings,  out  of  which  they  were  ex-  Jur.    {s,   s.)    1098  ;    Stevens   v.  South 

pected  to  be  made,  were  not  realized  dur-  Devon  Railway  Co.,  9  Hare,  818.     From 


1  Lockhart  v.  Van  Alstyne,  81  Mich,  applied  to  something  to  be  pcdd  by  corpo- 

76 ;  Pittsburgh,   &c.  R.  R.  Co.  «.  Alle-  rations  not  insolvent  or  in  contemplation 

gheny  Oo.,  63  Penn.  St.  126.    In  Willis-  of  dissolution,   means  a  sum  which  the 

ton  V.  Michigan  Southern,  &c  R.  R.  Co.,  corporation  sets  apart  from  its  profits  to 

13  Allen  (Mass.),  400,  the  stock-certificate  be  divided  among  its  members ;  and  so  the 

contained  a  provision  as  follows  :  "  Said  words  must  be  understood  in  such  a  guar- 

stock  is  entitled  to  dividends  at  the  rate  of  anty.    The  holder  of  such  preferred  stock 

ten  per  cent  per  annum,  payable  semi-  is  not  entitled  to  recover  back,  as  money 

annually  in  New  York  on  the  first  days  of  received  to  his  use,  the  money  paid  to  the 

June  and  December  in  each  year,  out  of  company  for  the  stock,  on  the  ground  of 

the  net  earnings  of  said  company,  and  is  want  of  authority  in  the  directors,  without 

also  entitled  to  share  pro  rata  with  the  the'  previous  assent  of  the  stockholders,  to 

other  stock  of  the  company  in  any  excess  issue  such  certificates,  where  it  appears 

of  earnings  over  ten  per  cent  per  annum,  that  such  stock  has  been  distinctly  reoog- 

and  the  payment  of  dividends  as  (foresaid  nized  at  the  meetings  of  the  corporation 

ia  hereby  guaranteed;**  and  it  was  held  without  any  question  of  its  validity  having 

that  the  holder  of  the  certificate  could  not  been  raised.     Lockhart  v.  Van  Alstyne, 

maintain  au  action  at  law  against  the  cor*  81  Mich.  76.    The  guaranty  of  a  dividend 

poration  for  a  failure  to  declare  and  pay  by  a  corporation  means  nothing  more  than 

dividends  as  provided  in  the  certificate,  a  pledge  of  the  funds  legally  applicable  to 

An  indorsement  on  certificates  of  preferred  the  purposes  of  a  dividend  ;  and  if,  in  any 

shares  in  a  corporation  issued  by  order  of  case,  it  appear  that  the  dividends  have  not 

the  directors,  **five-per-cent  semi-annual  been  earned,  the  holders  of  the  stock  upon 

dividend  guaranteed  from  Sept.  1,  1872,"  which  a  dividend  is  guaranteed  cannot 

signed  by  the  treasurer,  w  not  to  be  con-  recover  in  a  suit  to  enforce  payment  of 

strued  as  a  guaranty  that  the  corporation  such  dividend.      Taft  v.   Hartfordt   &c. 

will  pay  dividends  at  all  events,  but  only  R.  R.  Co.,  8  R.  I.  810. 

as  a  guaranty  to  pay  dividends  to  the  *  Taft  v,  Hartford,  &c.  R.  R.  Ca,  8 

holders  of  the  certificates  in  preference  to  R  I.  886  ;  In  re  Bristol.  Ac  Railway  Co., 

others,  when  the  earnings  of  the  corpora-  L.  R  6  Eq.  448 ;  Lockhart  «.  Van  AU- 

tion  will  warrant  it.     **  Dividend,"  in  the  tyne,  81  Mich.  76. 
common  understanding  of  the  term,  when 
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Sec.  72.   stock  Dividends.  —  Where  a  corporation  has  a  surplus 
of  earnings  over  its  debts  and  capital,  which  are  properly  applicable 

these  aud  other  authorities,  a  recent  text-  The  action  was  professedly  brought  by  the 
writer  deduces  the  principle,  that,  "  un-  plaintiff  on  his  own  behalf,  and  on  that 
less  there  is  some  agreement  to  the  con-  of  the  other  owners  of  the  preferred  and 
tiBiy,  preference  shareholders  are  entitled  guaranteed  stock  having  similar  grounds 
to  be  paid  their  dividends  to  the  amount  of  complaint.  This  was  the  proper  form 
guaranteed,  before  the  other  shareholders  to  be  adopted,  under  the  circumstances 
receive  anything ;  so  that  if  the  profits  constituting  the  cause  of  it.  The  case  of 
divisible  at  a  given  time  are  not  sufficient  Williston  p.  The  Michigan  Southern  & 
to  pay  the  guaranteed  dividends  in  full.  Northern  Indiana  K.  R.  Co.,  13  Allen 
the  deficiency  must  be  made  good  out  of  (Mass.),  400,  failed  because  an  action  at 
the  next  divisible  profits,  the  ordinary  law  could  not  be  maintained,  and  for  the 
shareholders  taking  nothing  until  all  ar-  further  reason  that  the  courts  of.  that 
rears  of  guaranteed  dividends  have  been  State  had  no  jurisdiction  of  an  action 
paid  to  the  preference  shareholders.  1  against  the  defendant,  in  the  present  form, 
Lindley  on  Part.  (2d  ed.)  781.  The  because  it  was  a  foreign  corporation.  Aud 
principle  is  certainly  warranted  by  the  the  same  conclusion  was  declared,  as  to 
terms  used  in  creating  and  selling  the  the  impropriety  of  an  action  at  law,  in 
stock,  and  it  sustains  what  must  have  Chase  v.  Vanderbilt,  by  the  Superior 
been,  at  the  time,  the  reasonable  expecta-  Court ;  but  that  such  an  actiou  as  the 
tions  of  both  the  parties.  It  is  right  and  present  one  was  proper,  was  conceded  in 
just,  and  ought  to  be  maintained  in  the  the  disposition  which  was  made  of  Willis- 
application  made  of  it  by  the  learned  re-  ton's  case.  The  actions  referreil  to  in  the 
feree  in  the  present  case.  No  reason  ex-  English  courts  were  also  brought  in  this 
iits  for  the  objection  that  the  plaintiff  form,  and  apparently  assumed  as  free 
has  deprived  himself  of  his  right  to  have  from  objection  in  that  respect  The  same 
the  net  earnings  applied  to  hia  payment  thing  is  maintained  by  Story's  Eq.  Plead- 
of  the  dividends  claimed  in  this  action,  ing^  7th  ed.,  §§  94-103  ;  also  by  McKen- 
by  the  acquiescence  in  their  distribution  zie  v.  L'Amoureux,  11  Barb.  (N^.  Y.)516  ; 
among  the  general  stockholders.  For  it  Bouton  v.  City  of  Brooklyn,  15  Barb, 
appears  by  his  own  evidence,  and  is  not  (N.  Y.)  875  ;  Hammond  v.  Hudson  River 
coiitrailicted  by  the  defendants' witnesses,  Iron  &  M.  Co.,  20  Barb.  (N.  Y.)  878  ; 
but  found  to  be  true  by  the  referee,  that  and  Cady  v.  Conger,  19  N.  Y.  256.  And 
the  plaintiff  protested  against  that  disposi-  the  relief  awarded  by  the  report  is  snb- 
tion  of  the  net  earnings  of  the  company,  stantially  the  same  as  was  decreed  in 
and  demanded  his  dividends  on  his  guar-  Henry  v.  Great  Northern  Railway  Co., 
anteed  stock.  That,  he  stated,  he  was  supra.  So  far  as  the  other  owners  of  the 
very  particular  to  make  each  time.  When  guaranteed  stock  are  concerned,  the  re- 
the  action  was  commenced,  the  corpora-  lief  awarded  precisely  conforms  to  the 
tion  existed  precisely  the  same  as  it  had  settled  practice  of  courts  of  equity.  The 
done  from  the  time  when  the  conaolida-  tuIr  in  these  courts  is,  that  **the  other 
lion  was  effected,  in  the  year  1856.  It  creditors  may  come  in  under  the  decree 
was  alleged  that  a  further  consolidation  and  prove  their  debts  Ixjfore  the  master 
was  contemplated,  but  it  did  not  appear  (now  the  referee)  to  whom  the  cause  is 
to  have  been  consummated  by  any-  referred,  and  obtain  satisfaction  of  their 
thing  shown  in  the  case,  until  after  demands,  equally  with  the  plaintiff  in  the 
the  referee  had  made  his  report.  For  suit,  and  under  such  circumstances  they 
that  reason,  the  proceedings  up  to  that  are  treated  as  parties  to  the  suit."  Story's 
time  cannot  be  deemed  unwarranted  by  Eq.  Plead,  (mpra)  §  99,  page  104  ;  Hal- 
another  consolidation,  even  if  one  actually  lett  v.  Hallett,  2  Paige  Ch.  (N.  Y.)  15, 
took  place  before  the  report  was  in  fact  19.  The  decision  made  in  Kilbounie  v, 
made.  Up  to  that  time,  no  evidence  of  Allyn,  by  the  General  Term  of  the  third 
its  existence  was  given  in  the  action,  department,  is  not  in  conflict  with  this 
vou  I.  — 12 
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to  the  payment  of  a  cash  dividend,  it  may,  where  it  has  the  power  to 
increase  its  stock,  declare  a  dividend  of  stock,  and  retain  the  money 

practice,  or  the  right,  in  a  proper  case,  to  reyersal  of  that  order  an  application  was 

maintain  such  an  action.     For  the  facts  made,  upon  the  same  and  other  paiiers,  for 

did  not  bring  the  case  within  the  law  re-  leave  to  enter  judgment  upon  the  report 

lating  to  this  class  of  actions.     And  if  of  the  referee,  and  to  have  a  further  refer- 

they  had,  the  disposition  made  of  it  was  ence  to  bring  in  other  parties  in  interest 

entirely  improper,  for  the  relief  had  been  The  order  was  made,  allovring  judgment 

awaixled  to  other  persons  without  bring-  to  be  entered,  and  directing  the  reference 

iug  them  in  under  the  judgment,    and  applied  for.      From  the    plaintiflTs  own 

without  any   opportunity   being  afforded  papers,  however,   it  was  shown  that  the 

to  them,  or  any  desire  being  indicated  by  Michigan  Southern  and  Northern  Indiana 

them,  to  become  parties  to  the  action,  or  Railroad  Company  had    previously    oon- 

to  avail  themselves  of  the  benefit  of  the  solidated  with  the  Lake  Shore,  and  Buffalo 

judgment  recovered.     The  objection  that  and  £rie  Railroad  Companies.     This,   it 

the  stockholders  should  have  been  made  was  stated  and  shown  by  the  plaintiff,  was 

parties  to  the  action,  appears  to  be  unten-  done  pursuant  to  laws  of  the  States  of 

able.    Thompson  v.  Erie  Railway  Co.,  45  New  York,   Pennsylvania,   Ohio,   Michi- 

N.  Y.  468.     No  good  reason  seems  to  ex-  gan,  Indiana,   and   Illinois.      But    what 

ist,  for  denying  the  plaintiff  interest  on  those    provisions    were  was    not  in  fact 

the  dividends  he  was  entitled  to  receive,  shown,    beyond  those    contaimni  in    &e 

from  the  time  the  net  earnings  were  ap-  laws  of  this  State,  which,  however,  have 

propriated  to  the  holders  of  the  common  no  application  to  the  obligations  forming 

stock  by  the  corporation.     The  earnings  the  plaintiff's  cause  of  action  in  the  prea- 

should  have  been  first  appropriated  to  the  ent  case.      It  must  be  assumed  that  the 

dividends  on  the  guaranteed  stock.     That  consolidation  mentioned  was  lawfully  ef- 

would  have  given  its  holders  the  indem-  fected,  for  that  is  stated  to  be  the  fact  in 

nity  for  the  loss  for  which  they  are  now  the  plaintiff's  papers ;  and  from  them,  it 

to  be  compensated  by  interest.     And  they  appears  that  the   preceding  corporations 

are  entitled  to  interest  for  that  purpose,  have  mei^ged  in,  and  formed,  one  single 

Adams  v.  Fort  Plain  Bank,  36  N.  Y.  266  ;  corporation,  owning  and  operating  a  line 

Dana  v.  Fiedler,  12  N.  Y.  41.     The  judg-  of  railroad  from  Buffalo  to  Chicago.     By 

ment  authorized  by  the  report  will  simply  this  mei^jer,  the   preceding  corporations 

restrain   the  further  misappropriation  of  ceased  to  exist,  seconding  to  the  papers 

the  dividends  to  the  common  stock,  until  now  before  the  court,  on  the  appeal  taken 

the  arrears,  with  interest  on  the  gnaran-  from  the  order ;  and  all  their  property, 

teed  stwsk,  shall  be  paid  out  of  the  net  franchises,  rights  and  privileges,  have  be- 

eamings  of  the  company.     And,  in  that  come  vested    in     the    new    corporation, 

respect,  it  will  be  as  favorable  to  the  de-  formed  by  the  final  consolidation.      Al- 

fendants  as  they  had  any  reason  to  require  though  idl  the  rights  of  creditors,   and 

that  it  should  be.      Nothing  less  than  liens  upon  the  property  of  either  of  the 

what  has   been   directed    would    provide  corporations,  were,   by  the  terms  of   the 

the  owners  of  the  guaranteed  stock  with  consolidations,  preserved  unimpaired,  that 

the  relief   they   were    entitled    to    have  gave  the  plaintiff  no  power  to    prooeed 

awarded.     The  order  made  after  the  re-  against  either  of  the  constituent  corpora- 

feree's  report,  substituting  the  Lake  Shore  tions  ;  for  he  is  not  a  creditor,  and  had  no 

and  Southern   Michigan   Railroad    Com-  lien  upon  the  property  of  the  corporation, 

pany  as  the  defendant,  had  no  effect  on  within  the  meaning  of  these  terms.     They 

the  plaintiff's  right  to  proceed  with  the  related    to    specific  liens  upon    tangible 

action  against  the    present    defendants ;  property,  and  not  mere  equities,  in  the 

for,  before  judgment  was  entered,  it  was  nature  of  charges  upon  earnings,  like  those 

reversed  upon  appeal,  and  that  as  effectu-  existing  in  the  plaintiff's  favor.     These 

ally  removed  it  from  the  case  as  though  it  were  otherwise  provided  for,  by  the  stipu- 

never  had  in  fact  been  made.     After  the  lation  that  all  just  debts,  guaranties,  lia- 
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for  permanent  improvements,  etc.^     Or  it  may  issae  new  stock, 
giving  the  stockholders  the  privilege  of  taking  it  at  par  or  less  than 

bilities,  and  obligations,  existing  against  should  have  been  against  the  consolidated 
either  corporation  at  the  time  of  the  con-  comi^iany.    The  order  made  on  the  appli- 
aolidation,  should  be  assumed,  provided  cation  for  leave  to  enter  judgment,  and 
for,  paid  and  discharged  by  the  consoli-  for  a  reference  under  the  judgment,  was 
datcHi  company  ;    and  that  all  contracts  unauthorized,  and  it,  as  well  as  the  judg- 
and  agreements  between  either  of  the  com-  ment  entered  in  pursuance  of  it,  should 
ponies  and  any  person  or  persons  should  be  reversed,    with    costs.      But,   as   the 
be  carried  out  by  the  new  company.     The  proofs  made  of  the  consolidation  simply 
changes  made  appear  to  have  been  sane-  affected  the  plaintiff's  right  to  the  order 
tioned  by  the  votes  of  the  requisite  num-  itself,  and  the  proceedings  had  under  it, 
ber  of  stockholders,   and  to  have    been  the  preceding  proceedings  in  the  action 
entirely  lawful    and  proper ;    and    they  cannot  be  affected  or  disturbed  by  such 
necessarily  ended  the  existence  of  the  con-  reversal.     An  order  should  also  be  en- 
stituent  corporations,  and  the  plaintiff's  tered,  denying  the  motion,  but  without 
right  to  proceed  to  judgment  against  the  prejudice  to  a  renewal  of  it,  upon  further 
one  sued  by  him.     In  order  to  avoid  this  papers  showing  the  continuance  of   the 
result,  the  statutes  themselves  have  biten  corporation,  if  that  can  be  done,  for  the 
referred  to,  upon  the  present  appeal  from  purposes  of  the  action." 
the  order.     But,  notwithstanding  the  very  ^  Boston  k  Lowell  R.  R.  Co.  v.  Com., 
general  provision  of  the  Code,  prescribing  100  Mass.  393  ;  Howell  v.  Chicago,  ftc. 
the  proof  of  the  laws  of  other  States,  they  R.  R.  Co.,  61  Barb.  (N.  Y.)  378  ;  State  v, 
cannot  be  considered  by  the  court,  because  Baltimore,  &c.  R.  R,  Co.,  6  Gill  (Md.), 
they  wpre  not  read  on  the  hearing,  when  368  ;  Miller  v.  Illinois  Central  R.  R.  Co., 
the  application  for  the  order  was  made.  24  Barb.  (N.  Y.)  312.     In  England  the 
If  they  provide  for  the  continued  exis*  rule  seems  to  be  that  it  is  ultra  vires  for  a 
tence  of  the  old  corporation,  for  the  pur-  corporation  to  expend  its  profits  in  any 
pose     of     securing    satisfaction   of    the  manner  except  in  dividends.    Thus,  a  rail- 
demands    against    it,   they  should    have  way  company  had  power  to  raise  additional 
been  read,  or  otherwise  brought  to  the  capital  by  ^e  issue  of  shares,  and  to  allot 
notice  of  the  court,  when  that  application  to  them  a  preferential  dividend,  it  being 
was   heard.     They  cannot,   for  the  first  enacted  that  dividends  should  not  be  paid 
time,    be    read  upon  the  hearing  of  an  out  of  any  moneys  received  for  the  shares, 
appeal  from  the  order,  which  their  pro-  and  that  no  shares  should  be  issued  until 
visions  might  have  justified,  if  they  had  one-fifth  of  the  amount  had  been  paid, 
there  been  made  to  appear.     A  different  The  revenue  of  the  company  during  a  par- 
mie  was  suggested  as  proper,  in  the  case  ticnlar  half-year  was  sufficient  to  pay  a 
of  Cutler  «.  Wright,  22  N.  Y.  472,  474.  dividend,  after  providing  for  all  charges 
But  it  was  not  afterward  approved  or  fol-  properly  payable  out  of  revenue,  but,  ow- 
lowed.     On  the  contrary,  it  was  held  in  ing  to  the  refusal  of  creditors  of  the  corn- 
Hunt  V.  Johnson,  44  N.  Y.  27,  that  the  pany    to    give    time,    the    revenue   was 
laws  of  other  States  could  not,   for    the  absorbed   in   payment  of  sums   properly 
first  time,  be  read  upon  the  hearing  of  an  chaigeable  to  capital.     Under  these  cir- 
appeal.     They  are  required  to  be  produced  cumstances,  the  company  in  general  meet- 
before  the  court  entertaining  the  original  ing  sanctioned  a  plan  for  offering  to  each 
application.     The  consequence  is,  that  no  shareholder,  at  par,  preference  shares  to  an 
aathority  for    proceeding    in    the    case  amount  equal  to  the  dividend  which  would 
against  the  preceding  cor^ration,  appears  have  been  payable  to  him  if  the  revenue 
before  the  court     For  that  reason,  as  the  had  not  been  diverted  for  capital  purposes. 
corporation  issuing  the  stock  has  ceased  These  shares  were  salable,  but  only  at  a 
to  exist,  by  mei^r  in  a  new  corporation,  considerable  discount.     A  shareholder  filed 
which  has  assumed  all  the  obligations  of  his  bill,  on  behalf  of  himself  and  the  sec- 
its  predecessors,  the   future    proceedings  tion  of  shareholders  to  which  he  belonged. 
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par,  although  the  stock  so  issued  is  worth  much  more  than  par.^ 
Indeed,  whether  a  stock  dividend  is  declared  or  not,  it  has  been  held 
that  in  case  of  an  increase  of  stock,  the  stockholders  have  the  first 
right  to  take  the  stock,  in  proportion  to  the  amount  held  by  them  * 
But  however  this  may  be  as  to  banks,  and  corporations  of  that  class, 
it  is  not  believed  that  the  rule  has  any  force  as  to  railroads,  and  other 
corporations  which  exist  independently  of  their  stockholders,  and 
whose  powers  are  mainly  defined  by  statute.*  And  in  any  event 
the  rule  applies  only  to  new,  and  not  to  re-issues  of  stock,*  and 
may  be  waived.* 

to  Testnin  tlie  issue  of  shares  for  the  above  its  dischaige  when  dae,  and  payment  de- 
purpose,  to  have  those  already  issued  can-  manded  ;  nor  until  the  conyersion  of  said 
celled,  and  to  restrain  the  payment  of  divi-  scrip  into  stock.  After  such  conversion 
dends  on  them.  It  was  held  that  the  certain  of  the  scripholders  demanded  by 
scheme  was  ultra  vires,  for,  assuming  that  bill  in  equity  the  back  dividends  which 
the  shares  could  lawfully  be  issued  at  a  had  been  declared  on  the  stock  from  the 
discount  (an  issue  under  this  scheme  being  issue  to  the  date  of  conversion.  It  was 
in  reality  an  issue  at  a  discount),  and  held,  1.  That  the  rights  of  the  scripholdezs 
assuming  that,  owing  to  the  diversion  of  were  measured  by  the  contract  under  which 
the  revenue  to  capital  purposes,  they  could  the  scrip  was  issued,  and  of  which  the  scrip 
lawfully  be  treated  as  assets  for  payment  alone  was  the  evidence ;  2.  That  the  con- 
of  a  dividend,  each  shareholder  who  was  tract  being  but  an  engagement  that  the 
not  willing  to  accept  an  allotment  pf  them  holders  of  the  scrip  might  become  share- 
in  specie  had  a  right  to  insist  that  the  holders  after  payment  of  the  funded  debt, 
proceeds  of  the  whole  should  be  applied  or  provision  made  therefor,  the  scriphold- 
ratably  in  payment  of  a  dividend  to  all  the  era  were,  therefore,  not  entitled  to  divi- 
shareholders.  Hoole  v.  Great  Western  dends  upon  the  scrip  or  upon  the  stock 
B.  Co.,  L.  R.  3  Ch.  App.  262.  Under  into  which  it  had  been  converted,  except 
a  statute  authorizing  a  bank  to  retain  a  on  such  as  had  been  declared  subsequently 
certain  share  of  the  "  dividends  "  upon  the  to  said  conversion.  Brown  v.  Lehigh  Coal 
stock  owned  by  the  State,  towards  certain  and  Navigation  Co.,  49  Penn.  St.  270. 
unpaid  stock  of  the  State,  it  was  held  that  ^  Moss's  Appeal,  83  Penn.  St.  265  ; 
a  portion  of  the  capital  stock,  divided  Wiltbank's  Appeal,  64  id.  256. 
among  the  stockholders,  was  not  dividends  ^  Wheeler's  Case,  2  Abb.  Pr.  (N.  T.) 
within  the  act.  Attorney-General  v.  State  N.  8.  861 ;  Gray  v.  Portland  Bank,  3 
Bank,  1  D.  &  B.  (N.  C. )  Eq.  545.  A  corpo-  Mass.  364. 

ration,  restricted  to  six-per-cent  dividends         <  Miller  v,  Illinois  Central  R.  R.  Co., 

out  of  profits  to  stockholders,  issued,  on  24  Barb.  (N.  Y.)  312  ;  Ohio  Ins.  Ca  v. 

the  basis  of  an  increased  business  and  en-  Nunnemacher,   15    Ind.    294  ;    Curry   «. 

hanced  value  of  their  works  and  property,  Scott,  54  Penn.  St.  270. 
in  accordance  with  a  resolution  of  stock-         *  Page  v.  Smith,  48  Vt.  266.     If  the 

holders,    scrip-certificates    from    time    to  corporation  uses  its  surplus  to  bay  up  some 

time,  entitling  the  holder  to  additional  of  its  own  stock,  the  stockholders  have  no 

shares  of  stock,  distributing  then  ratably  right  to  claim  this  pro  rata,  until  it  is 

among  share  and  scrip  holders  in  propor-  ordered  to  be  divided  among  them.     Cole- 

tion  to  the  amount  held  at  the  date  of  the  man  v.  Columbia  Oil  Co.,  61  Penn.  St.  74 ; 

issue.     The  resolution,  embodied  in  the  Wiltbank's  Appeal,  64  id.  256 ;  St.  John 

scrip,  provided  that  the  scrip  should  not  v.  Erie  R.  R.  Co.,  10  Blatchf.  (U.  S.  C.  C.) 

be  entitled  to  any  cash  dividend,  until  the  271  ;  Bradley  v,  Holdsworth,  3  M.  &  W. 

funded  debt  of  the  company  should  be  422. 
paid  ofif,  or  adequate  provision  made  for         *  Eidman  v.  Bowman,  58  IIL  444. 
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Sec.  73.  income  on  Stock  in  Tnut  — If  shares  of  the  capital  stock 
of  a  corporation  are  held  as  a  fund  in  trust  to  pay  the  income  to  a 
person  until  his  death,  and  then  convey  the  capital  to  another,  the 
regular  dividends  declared  and  paid  would  of  course  constitute  in- 
come to  which  the  trustee,  for  the  benefit  of  the  cestui  que  trust, 
would  be  entitled ;  and  also  any  dividends  on  shares  of  additional 
stock  distributed  as  part  of  the  net  earnings  of  the  corporation. 
But  he  woidd  not  be  authorized  to  treat  the  additional  stock  itself 
as  income,  for  the  benefit  of  his  cestui  que  trust}  A  fund  bequeathed 
in  trust  to  pay  the  income  to  one  until  his  death,  and  then  the  capi- 
tal to  another,  included  shares  in  the  stock  of  a  railroad  corporation. 
This  corporation,  out  of  its  net  earnings  accumulated  during  the 
term  of  the  trust,  bought  in  the  market  part  of  its  own  stock,  in- 
vested other  earnings  -to  an  amount  equal  to  twenty  per  cent  of 
the  par  value  of  the  residue  of  its  stock  in  property,  a  large  portion 
of  which  was  not  requied  for  the  use  and  improvement  of  the  rail- 
road, and  voted  to  create  a  number  of  new  shares  of  the  same  par 

^  Minot  V.  Paine,  99  Mass.  101.     In  a  separate  and  independent  testamentary 

Bnindage  v.  Bnindage,  60  N.  Y.  544,  a  disposition.     And  whether  considered  as 

testator  bequeathed  to  legatees  a  specified  dividends  or  not,  the  certificates  did  not 

number  of  shares  of  the  stock  of  a  corpo-  become  attached  to  the  shares  of  stock, 

ration.     After  the  execution  of  the  will.  If  dividends,  they  belonged  to  the  stock - 

and  before  the  testator's  death,  the  corpo-  holder  owning  the  shares  upon  which  they 

ration   issued  to  its  stockholders  certain  were  paid  ;  paid,  to  be  sure,  as  something 

"interest  certificates,"  stated  to  be  for  growing  out  of  his  stock,  but  instantly, 

moneys  expended  out  of  its  earnings  in  when  paid,  separable  from  and  inde^iend- 

Impruvemcnts.     By  their  terms,  these  cer*  ent  of  it,  as  much  so  as  though  paid  in 

tificates  were  made  assignable,  and  paya-  money,  and  appearing  in  his  assets  as  a 

ble,  at  the  option  of  the  company,  out  of  deposit  to  his  credit  in  his  bank  account, 

future  earnings,  with  dividends  thereon.  If  not  dividends,  but  an  optional  agree- 

or  convertible  into  stock.     The  testator  ment  to  pay  the  amount  expressed,  or  to 

rRceived  and  retained  these  certificates  on  convert  into  other  shares  of  stock,  then  by 

the  shares  held  by  him,  and  also  the  divi-  their  terms  they  were  transferable  by  the 

dends  declared  thereon,  and  held  the  cer-  holder,  and  by  their  terms,  and  by  the 

tificates  at  the  time  of  his  death.     It  was  necessary  legal  effect  of  them,  an  inde- 

held  that  the  legatees  took  the  specified  pendent  thing  of  value,  not  a  part  of  the 

number  of  shares  of  stock  as  they  were  at  stock,  nor  in  any  ways  attached  thereto, 

the  time  of  the  testator's  death,  and  could  or  accompanying  it.     In   either  view,   a 

claim  no  right  to,  or  interest  in,  the  cer-  person  becoming  a  holder  of  the  stock 

tificates.     And  it  was  also  held  that  the  subsequent  to  the  issue  of  the  certificates 

question  of  the  validity  or  invalidity  of  to  a  prior  holder  of  the  stock,  acquired  no 

the  certificates,  and  its  effect  upon  the  right  or  interest  in  them.     Neither  were 

value  of  the  stock,  could  not  be  considered  the  rights  of  the  parties  affected  by  the 

in  such  an  action.     If  the  certificates  were  fact  that  the  certificates  were  payable  at 

invalid,  the  stock  was  unaffected  thereby ;  the  option  of  the  company  out  of  future 

if  valid,  having  been  issued  to  and  received  earnings,  as  they  represented  past  earnings 

by  the  testator,  they  became  an  indepen-  of  the  road  used  to  increase  its  value,  and 

dent  port  of  his  estate,  and  the  subject  of  as  they  were,  by  their  terms,  assignable. 
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value,  to  be  issued  and  disposed  of  as  the  directors  should  deem 
proper.  The  directors  then  voted  to  offer  to  the  individual  stock- 
holders the  right  to  take  part  of  the  new  stock  at  par,  in  the  propor- 
tion of  twenty  per  cent  of  new  shai-es  for  each  old  share  held  by  the 
taker,  and  that  if  any  individual  stockholder  should  not  avail  him- 
self of  his  right  in  this  i-espect,  they  would  dispose  of  it  as  they 
might  see  fit;  and  at  the  same  time  they  declared  a  dividend  of 
forty  per  cent  on  the  old  shares  held  by  the  individual  stock- 
holders, payable,  "  twenty  per  cent  in  the  shares  of  the  company 
which  were  purchased  and  held  by  this  corporation  in  its  corporate 
capacity,  and  twenty  per  cent  in  cash,  derivable  from  the  shares 
which  the.  stockholders  entitled  to  this  dividend  shall  respectively 
pay  for  the  new  stock  taken  by  them,  under  the  terms  of  the  pre- 
ceding vote."  On  these  facts  the  question  presented  to  the  court 
was,  what  part  of  the  avails  of  the  stock  was  income  to  which  the 
tenant  for  life  was  entitled,  and  what  part,  if  any,  belonged  to  the 
trust  fund.  The  court  held  that,  of  the  avails  of  the  dividend  to 
the  trustee,  so  much  as  was  derived  from  the  first  twenty  per  cent 
was  payable  as  income  to  the  life  tenant,  and  so  much  as  was  de- 
rived from  the  second  twenty  per  cent  accrued  to  the  capital  of  the 
trust  fund.* 

^  Leland  v.  Hayden,   102  Mass.   542.  a  certain  day  each  year  to  the  holders  on 

See    also   Wiltbank's    Appeal,    64  Penn.  that  day.     After  declaring  this  dividend, 

St.  256.     As  the  corporation  is  the  legal  it  created  new  stock  of  the  same  par  valae 

owner  of  the  property,  and  has  power,  as  its  fonner  shares  ;  but  the  market  value 

within  the  limits  of  its  charter,  to  give  to  of  the  old  shares,  to  which  the  privilege 

the  shareholders  either  an  increase  of  in-  of  the  dividend  was  thus  attached,  was 

come  or  an  increase  of  capital  out  of  the  twenty  per  cent  more  than  that  of  the  new 

money  in  its  hands,  according  to  the  dis-  shares,  and  the  difference  was  owing  wholly 

cretion  of  its  directors,  it  would  seem  to  to  this  privilege.     It  was  held  that,  in 

follow  that  an  increase  of  capital  should  computing  the  true  value  of  the  corporate 

be  kept  for  the  remainderman,  and  an  franchise,  for  the  purposes  of  taxation,  the 

increase  of  income  should  be  paid  to  the  tax  commissioner  might  properly  estimate 

tenant  for  life.     This  rule  appears  to  be  in  the  fair  cash  valuation  of  all  the  shares  of 

conformity  with  the  intention  of  the  tes-  the  capital  stock  by  adding  the  actual 

tator  who  gives  personal  property  in  this  market  value  of  the  old  shares  to  that  of 

manner.     He  is  held  to  have  the  interest  the  new  shares,  without  making  any  de- 

of  the  successive  takers  equally  in  view,  duction  on  account  of  the  dividend.     Boe- 

Minot   v»   Paine,   ante.      A    corporation,  ton,  &c.  R.  R.  Co.  v.  Commonwealth,  100 

having  reserved  profits  to  an  amount  ex-  Mass.  399.     The  compensation  paid  to  a 

ceeding  twenty  per  cent  of  its  capital,  and  corporation  for  part  of  its  real  estote  taken 

having  authority  to  create  additional  stock,  by  right  of  eminent  domain,  and  distrib- 

declared  a  dividend  of  twenty  per  cent  on  nted  aa  a  dividend  to  the  shareholdera, 

its  existing  shares,  payable  in  six  years  to  was  held  to  belong  to  the  capital  and  not 

their  then  holders,   either  in  money  or  the  income  of  a  trust  fund  invested  in  the 

stock,  at  the  option  of  the  corporation,  shares.      Heard  v.   Eldredge,    109  Mass. 

interest  thereon  to  be  paid  meanwhile  on  258.    Extraordinary  dividends  belong  to 
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S£a  74.  Money  in  hands  of  Direoton.  —  Money  in  the  hands  of 
the  directors  may  be  income  to  the  corporation,  but  it  cannot  be  con- 
sidered income  to  the  subscribers  until  a  dividend  is  made.  Thus, 
where  the  company  invests  in  machinery,  or  in  railroad  tracks, 
depots,  rolling  stock,  or  any  other  permanent  improvement  for  en- 
larging or  carrying  on  their  legitimate  business,  it  does  not  become 
income  to  the  shareholders,  but  is  accretion  to  the  capital ;  and  it  is 
the  same  whetlier  they  increase  the  shares  or  the  par  value  of  the 
shares,  or  leave  the  shares  unaltered.  And  if  the  number  of  sbaies 
is  increased  for  purposes  merely  speculative,  it  is  an  increase  of 
capital  stock  and  not  of  income,  and  it  has  been  suggested  that  it 
would  be  practically  unwise  for  courts  to  go  behind  the  action  of 
the  company  and  attempt  to  ascertain  how  they  came  by  the  funds 

• 

oat  of  which  they  declare  either  their  cash  or  their  stock  dividends.^ 
The  right  to  take  new  shares  on  increase  of  the  capital  stock 
is  a  benefit  or  interest  which  attaches  to  the  stock,  and  is  not 
usually  considered  as  income  derived  from  the  prosecution  of  the 
corporate  business,  but  inherent  in  the  shares ;  and  it  is  important 
to  understand  this  principle,  as  we  have  seen  in  cases  where  stock 
is  left  in  trust  to  pay  the  income  for  life  to  one  person,  with  re- 
mainder of  the  principal  to  another.'  If  a  stock  dividend  under  such 
circumstances  is  declared,  the  trustee  would  take  it  as  capital  for  the 
remainderman,  and  not  as  income  for  the  benefit  of  the  life  estate 

the  person  holding  a  lifs  interest  in  the  resolation,  without  the  knowledge  of  the 
stock  upon  which  such  dividends  are  other,  declaring  a  scrip  dividend  of  ten 
earned.  Woodruff's  Estate,  I  Tuck.  (N.Y.)  percent  on  the  amount  of  their  capital 
5S.  A  hank,  duly  authorized,  reduced  stock,  with  interest,  payable  at  the  option 
the  \mr  value  of  its  shares,  in  consequence  of  the  company,  thus  increasing  their  in- 
of  certain  supposed  losses.  Upon  the  re-  debtedness  to  that  amount ;  and  certifi- 
covery  of  the  sums  supposed  to  have  been  cates  of  indebtedness  were  issued  in  accord- 
lost,  it  issued  additional  stock  to  its  share-  ance  with  the  resolution.  The  consolidation 
holders.  It  was  held  that  a  legatee  having  of  the  companies  was  completed  without 
a  right  for  life  to  the  income  of  certain  any  knowledge  of  the  other  company  as  to 
shares  under  a  will  approved  prior  to  these  such  resolution  and  such  increased  indebt- 
changes,  was  not  entitled  to  an  uncondi-  edness.  It  was  held,  upon  a  bill  in  equity 
tional  certificate  of  the  new  diridend  stock,  filed  for  that  purpose,  that  the  scrip  issued 
Parker  v.  M^^^son,  S  R.  I.  427.  The  courts  in  payment  of  such  dividend  should  be 
wiU  not  presume  that  an  increase  of  stock  declared  void,  and  the  company  issuing  it 
authorized  by  law  is  a  stock  dividend,  restrained  from  recognizing  the  scrip  as  a 
Whether  the  increase  is  real  or  a  pretence  valid  obligation,  and  from  permitting  its 
is  a  question  of  fact  for  the  jury.  Com-  transfer.  Bailey  r.  Citizens'  Gas  Co.,  27 
monwealth  v.    Erie,  &c.    R.  K.  Co.,   74  N.  J.  Eq.  196. 

Pa.  Sl  94.     While  negotiations  were  pend-         ^  Boston,  &c.   R.  R.  Co.  v,  Common- 

ing  between  two  gas  oompAnies  for  their  wealth,  100  Mass.  S99. 
conivoUdAtion,  upon  a  certain  basis  of  in-         >  Atkins  v.  Albree,  12  AUen  (Mass.), 

debtedness,  one  of  the  companiee  passed  a  359. 
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although  it  is  the  result  of  the  net  earnings  of  the  corporation.^ 
But  in  Pennsylv^ania  ^  this  doctrine  is  repudiated,  and  in  a  late 
case,'  where  the  question  arose  as  to  the  status  of  a  dividend  made 

1  Minot  V.  Paino,  99  Mass.  101.    See  priinleges  not  only  very  extensive,   but 

also   Deland  v,   Williams,    101   i<L   671  ;  very   valuable.     By  this  charter  it  had 

Leland  v.  Hayden,  102  id.  542  ;  Heard  v.  '  the  sole  and  exclusive  privilege  of  vend- 

Eldreilge,  109  id.  253  ;  Baud  r.  Hubbell,  ing  gas  lights  and  gas  fittings  in  the  city 

115  id.  461  ;  Gifford  v.  Thompson,   id.  of  St.  Louis  and  its  suburbs,*  and  it  was 

478.  also  empowered  to  '  lay  pipes,  conduits, 

^  Vinton's  Appeal,  99  Penn.  St.  434  ;  etc.,  in  any  of  the  roads  and  avenues  of 

44  Am.  B^p.  116  ;  harp's  Appeal,  28  id.  the  suburbs,  and  in  any  of  the  streets  and 

368  ;  WiltbAuk's  Appeal,  64  id.  25.  alleys  of  the  city  ; '  also,  by  indenture  of 

•  Vinton's  Appeal,  anU.     Gordon,  J.,  the  8th  of  January,  1841,  between  the  city 

said  :    '*  The  court  below   having  ascer-  and  the  company,  the  sule  and  exclusive 

tained  beyond  doubt  that  the  money  in  privilege  of  lighting  the  streets,   alleys, 

controversy  was  derived,  not  from  the  an-  wharves,  public  buildings,  and  other  pub- 

nnal  earnings  or  accumulations  of  the  St.  lie  places,  of  the  city  of  St.  Louis,  and  of 

Louis  Gas  Company,  but  from  a  sale  of  providing  and  furnishing  the  fittings  and 

part  of  its  franchise  and  permanent  property,  materials  of  all  kinds,  necessary  for  that 

thought  it  ought  of  right  to  belong  to  the  purpose.     The  result  of  these  grants^,  and 

corpus  of  the  trust  estate,  and  thereupon  a  careful  u.se  of  them,  was  great  prosperity 

refused  to  award  it  to  the  life  tenant.     If  to  the  company,  and  a  corresponding  rise 

we  are  to  follow  our  own  decisions  as  found  in  its  stock.     But  this  very  prosperity 

in  Earp's  Appeal,  28  Penn.  St  368  ;  Penn-  b^ot  opposition  and   danger.     The  city 

sylvania  Co.  v.  Dovey,  64  id.  260  ;  Moss's  refused  to  abide  by  its  contract,  and  to 

Appeal,  64  Penn.  St.  254  ;  s.  c.  24  Am.  pay  up  its  dues.     Another  company  sprang 

Pep.  164 ;  and  Biddle's  Appeal,  99  Penn.  up,  the  Laclede,  which  disputed  the  ex- 

8t  278,  the  opinion  in  which  was  delivered  elusive  right  of  the  old  com])any  to  the 

by  Mr.  Justice  Mercur,  but  a  few  days  territory  mentioned  in  its  charter.     This 

ago,  we  must  affirm  this  conclusion.     All  led  to  the  tripartite  agreement  of  February 

these  cases  are  similar  to  the  one  in  hand,  8,  1873,  between  the  city  of  St  Louis,  the 

—  a  gift  of  the  income  of  stocks  for  life  to  Laclede  Gas  Company,  and  the  St.  Lonis 

one  i)er8on,  and  the  corpus  over  to  an-  Gas  Company,   by  which,   among   other 

other, — and  by  all  these  we  are  instructed  things,  the  latter  company  agreed  to  witfa- 

that  in  order  to  ascertain  and  settle  the  draw  from  about  one  third  or  one  half  of 

rights  of  these  parties,  we  must  endeavor  its  former  territory  in  favor  of  the  Ijiclede, 

to  discover  what  is  principal,  or  capital,  as  and  also  to  sell  to  it  all  its  mains,  pijie^, 

distinguished  from  earnings  or  dividends  connections,  lamps,  lamp-posts,  brack et<^ 

resulting  from  the  use  of  capital.     More  meters,  and  all  other  of  its  property  and 

than  this  :  following  these  authorities,  we  effects  situated  and  being  within  the  teni> 

must  go  even  farther,  and  capitalize,  in  tory  from  which  it  had  agreed  to  wiih- 

favor  of  the  remainderman,  the  surplus  draw.     In  consideration  of  this  sale  and 

]irotits  which  may  have  accumulated  in  transfer,  the  Laolede  company  agreed  to 

the  treasury  of  the  corporation,  prior  to  pay  to  the  St  Louis  company  the  sum  of 

the  date  of  the  creation  of  the  tnist     The  $650,000.      A   dividend  of   $600,000  of 

present  case,  however,  does  not  carry  us  this  money  was  ordered  by  the  directors, 

to  this  extent,  for  the  money  in  contro-  and  of  this,  $4,995  came  into  the  hands  of 

versy  comes  from  a  sale  of  a  part  of  the  the  Pennsylvania  company  as  trustee  of 

original  fmnchise  and  property  of  the  gas  the  one  hundred  shares  of  stock  conveyetl 

company  ;  in  fact,  part  of  the  very  corpus  to  it  by  the  deed,  or  power  of  attorney,  of 

represented  by  the  stock  shares  which  form  James  Martin.     It  is  thus  manifest  that 

the  principal  of  the  trust  created  by  the  the  money  in  dispute  comes,  not  from  the 

deed  of  James   Mailin.     The   charter  of  annual  earnings  of  the  company,  but  from 

this  company  clothed  it  with  powers  and  a  sale  of  part  of  its  property ;  part  of  that 
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by  a  corporation  oiU  of  funds  arising  from  a  sale  of  a  part  of  its 
original  franchises,  the  court   held  that  it  must   be  regarded,  as 

Teiy  effrpus  which  the  stock  shares  repre-  by  the  issue  of  new  stock  ;  and  it  was  there 
sent,  and  without  which  those  sliares  have  said,  that  "  equity,  seeking  the  aiibstauce 
neither  substance  or  value.  If  therefore  of  things,  found  that  the  new  stock  was 
the  life-tenant  is  entitled  to  this  money  but  a  product,  and  was  therefore  income." 
thus  derived  from  the  capital  of  this  cor-  So  may  we  say  in  this  case  ;  equity  seek- 
poration,  so  in  the  end  may  she  come  to  be  ing,  not  mere  convenience,  but  the  sub- 
entitled  to  the  whole  corpus  of  the  trust,  stance  of  things,  finds  the  dividend  in 
For  the  accomplishment  of  this  result,  it  controversy  to  be  part  of  the  actual  capital 
is  only  necessary  that  the  St.  Louis  Gas  of  the  company ;  money  raised  by  a  sale 
Company  should  effect  a  sale  of  the  bal-  of  part  of  its  original  franchise  and  I'calty ; 
ance  of  its  property,  and  order  a  distribu-  that  which  its  stock  most  specifically  and 
tion  of  the  money  so  raised  among  its  directly  represents  ;  hence  it  awards  the 
shareholders.  But  logically  the  effect  of  product  to  him  in  whom  the  stock  is  finally 
such  a  doctrine  is  to  defeat  the  whole  ob-  to  vest.  Assume  the  contrary  doctrine, 
ject  of  the  trust.  Instead  of  securing  for  and  that  which  we  have  already  |)ointed 
Mrs.  Vinton  a  sure  income  for  life,  it  gives  out  may  at  any  time  occur  ;  on  a  sale  of 
her  the  principal  to  use  at  her  fdeasnre,  the  entire  franchise  and  property  of  the 
whilst  the  gift  over  to  Frederick  Vinton  is  gas  company,  with  a  like  order  by  its 
wholly  defeated.  A  rule  such  as  this,  directors  for  a  distribution  of  the  money 
which  may  oi^erate  disastrously  on  a  large  so  raised,  the  dividends  must  go,  regard- 
and  importiint  class  of  our  trusts,  we  can-  less  of  the  eciuities  of  the  parties,  to  the 
not  agree  to  adopt.  It  is  indeed  true,  as  life-tenant,  and  nothing  whatever  be  left 
said  by  Mr.  Chief- Justice  Chapman,  in  for  the  remainderman.  This  might  be 
Minot  V.  Paine,  99  Mass.  101,  that  the  very  convenient  for  trustees  and  courts, 
rule  which  regards  cash  dividends,  how-  for  as  it  would  definitely  close  out  the 
ever  large,  as  income,  and  stock  dividends,  trust,  there  would  be  no  further  trouble 
however  made,  as  capital,  is  a  very  simple  about  it ;  nevertheless  the  justice  of  such 
and  convenient  one,  and  ma}'  relieve  tms-  a  disposition  of  the  trust  would  be  more 
tees  and  courts  of  much  trouble;  but  it  is  than  doubtful.  Again,  this  same  doctrine, 
certainly  not  one  that  commends  itself  for  which  makes  a  cash  dividend  income, 
its  justice  and  equity,  neither  does  it  at  and  a  stock  dividend  capital,  would  often 
all  regard  the  facts  of  a  case  like  that  of  work  with  equal  harshness  u^ton  the  inter- 
Earp's  Ap{>eal,  ante,  or  like  the  case  in  est  of  the  life-tenant  For  cori)orate  eam- 
hand.  To  us,  it  seems  like  a  bungling  ings  might  be  retained  for  an  indefinite 
rule  of  law,  that  at  one  time  would  give  length  of  time,  and  then  be  distributed  in 
what  is  indisputably  income  to  the  re-  the  shape  of  stock  shares,  which  the  rule 
mainderman,  and  at  another,  what  Ls  as  contended  for  would  at  once  pronounce  to 
clearly  capital  to  the  life-tenant.  It  is,  be  capital,  and  thus  would  the  beneficiary 
however,  enough  for  us  that  our  own  be  deprived  of  his  or  her  income.  Than 
authorities  repudiate  such  a  rule.  In  the  this,  far  better  is  our  Pennsylvania  doc- 
case  last  referred  to,  it  was  held  that  divi-  trine,  admirably  stated  by  our  brother, 
dends  fmm  a  corporate  surplus  fund,  ao-  Mr.  Justice  Paxson,  in  Moss's  Appeal,  as 
cnmalated.  before  the  testator's  death,  must  follows  :  '  But  where  a  corporation,  having 
be  regarded  as  part  of  the  stock  forming  actually  made  profits,  proceeds  to  distrib- 
ihe  trust  fund,  whilst  after-accumulations,  ute  such  profits  amongst  the  stockholders, 
though  distributed  in  the  shape  of  stock,  the  tenant  for  life  would  be  entitled  to 
must  be  treated  as  income,  and  go  to  the  receive  them,  and  this  without  regard  to 
life-tenant.  In  like  manner  it  was  held  the  form  of  the  transaction.  Equity  which 
in  Wiltbonk's  Appeal,  64  Penn.  St.  25,  disregards  the  fonn  and  grasps  the  sub- 
that  the  earnings  or  profits  of  the  stock  of  stance  would  award  the  thing  distributed, 
a  decedent,  nuide  after  his  death,  were  in-  whether  stock  or  moneys,  to  whomsoever 
come,  though  put  into  the  form  of  capital  was  entitled  to  the  profits.' 
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between  a  life  tenant  and  a  remainderman^  as  a  part  of  the  stock, 
—  as  capital,  and  not  as  income. 

Sec.  75.  How  payable. — All  dividends  are  presumed  to  be  payable 
in  lawful  money,  and  even  where  it  was  declared  to  be  "payable  in  Xew 
York  State  currency  "  it  was  held  to  be  payable  in  lawful  money.* 
The  corporation  has  no  rights  to  retain  a  debt  due  to  it  from  a  stock- 
holder out  of  his  dividend,"  unless  it  may  be  for  a  debt  due  for  the 
stock  itself,*  or  when  the  corporation  has  a  lien  upon  the  stock  for 
debts  due  to  it* 

Sec.  76.  infanta  as  Stockholdera.  —  An  infant  may  be  a  stock- 
hohler  in  a  corporation,  but  he  cannot  be  made  liable  as  an  original 
subscriber  to  the  capital  stock ;  and  where  the  charter  or  contract  of 
subscription  requires  that  a  certain  amount  of  stock  shall  be  sub- 
scribed before  tlie  subscription  thereto  shall  be  binding,  the  sub- 
scriptions of  infants,  insolvent  persons,  and  married  women  must  be 
excluded.*  His  subscription  is  not  void,  but  merely  voidable,*  and 
may  be  affirmed  or  avoided  when  he  attains  majority.  If  he  retains 
the  stock  or  the  benefits  he  has  derived  from  it  after  he  arrives  of 
age,  for  an  unreasonable  period,  he  is  treated  as  affirming  the  contract, 
and  becomes  liable  upon  his  subscription ;  ^  but  he  cannot  effectually 
repudiate  the  subscription  while  he  is  in  his  minority,  as  when  he 
attains  his  majority  he  may  disaffirm  his  disaffirmance  within  a  rea- 
sonable time.®  So  long  as  an  infant  subscriber  elects  to  i*emain  a 
shareholder  under  his  subscription,  he  may  exercise  all  the  rights  of  a 
shareholder;*  and  a  mere  plea  of  infancy  against  an  action  to  recover 
a  subscription  to  stock  is  not  sufficient,  but  should  also  set  up  a  disaf- 
firmance of  the  subscription,  and  be  accompanied  by  an  offer  to  restore 
all  pecuniary  benefits  derived  therefrom,  if  any  have  been  received.*^ 

1  Ehle  V,  Chittonango  Bank,  24  N.  Y.         •  PhiUips  «.  Covington  Bridge  Co.,  2 

548.     And  a  dividend  declared  in  general  Met.  (Ky. )  219. 

terms  is  payable  in  lawful  money,  although         •  Cork,  &c.  Railway  Co.  ».  Cazenore, 

the  profits  earned  were  received  in  confed-  10  Q.  B.  935  ;  Birkenhead,   &c.  Railway 

erate  money,  an  unlawful  and  worthless  Co.  v.  Pilcher,  6  Eng.  Railway  and  Canal 

currency  ;  and  it  wns  held  that  parol  evi-  Cas.  622. 

dence  was  not  admissil)le  to  alter  the  legal         ^  Birkenhead,  kc.  Railway  Co.  v,  Pil- 

effect  of  the  resolution.    Scott  v.  Central  cher,  ante, 
R.  R.,  &c.  Co.,  52  Barb.  (N.  Y.)  45.  «  Birkenhead,  &c.  Railway  Co.  •.  Pil- 

*  Attorney-General  v.   State  Bank,   1  cher,  ante, 

D.  &  B.   (n.  c.)  Ch.  545;  March  v.  East-         »  Kelley's    Case,      Brownlow,      120; 

em  R.  R,  Co.,  43  N.  H.  515.  Holmes  v,  Blogg,  2  Moore,  652 ;  Williams 

«  Citizens',  &c.   Ins.  Co.   v.  Scott,  45  v.  Moor,  11  M.  &  W.  256. 
Ala.    18.'»;    Bates  v.   N.  Y.   Ins.   Co.,   8        "  Evelyn  v,  Chichester,  8  Burr,  1717; 

John.  Cas.  (N.  Y.)  288.  Birkenhead,  &c.  Railway  Ca  v.  Pilcher, 

*  II  agar  v.  Union  National  Bank,  68  ante. 
Me.  509. 
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Sec.  77.  Effect  of.  —  Where  the  charter  of  a  railroad  company  or 
the  general  law  gives  to  the  corporation  authority  to  require  pay- 
ment of  the  sums  subscribed  to  the  capital  stock,  and  to  sell  the 
stock  of  a  subscriber  thereto  who  fails  to  pay  his  instalments  when 
due,  the  remedy  given  by  the  statute  is  merely  cumulative ;  ^  and  if 
the  stockholder  does  not  pay  his  instalments,  it  is  held  by  most  of 
our  courts  that  an  action  lies  against  him  upon  an  implied  promise 
to  pay  the  instalments,  unless  the  statute  or  the  language  of  the 
subscription  excludes  such  a  remedy.^  Thus,  in  a  Connecticut  case,^ 
a  corporation  was  created  by  the  legislature  for  the  purpose  of  con- 
structing a  railroad,  with  the  general  powers  and  privileges  usually 
granted  to  corporations  for  a  similar  purpose.  The  capital  stock 
was  to  be  $500,000,  with  the  privilege  of  increasing  it  to  $1,000,000, 
to  be  divided  into  shares  of  $100  each,  transferable  as  the  by-laws 

1  Unless  the  power  is  jrfven  by  statute         a  Hartford,  Ac.  R.  R.  Co.  v.  Kennedy,  12 

it  does  not  exist,  and  cannot  be  exercised  Conn.  499.   The  right  to  forfeit  stock  does 

hy  a  mere  resolution  of   the    directors,  not  exist  except  when  expressly  given  by 

Cimpbell's  Case,  L.  R.  9  Ch.  1  ;  Barton's  stetute.     Turnpike  Co.  v.  Imlay,  4  N.  J. 

C«e.  4  De  G.  &  J.  46 ;  CQarke  v.  Hart,  6  L.  286  ;  Downing  v.  Potts,  28  N.  J.  L. 

H.  Lu  Cbsl  633.    Nor  can  the  power  to  for-  66  ;  ife  Ix)ng  Island  R.  R.  Co.,  19  Wend, 

ieit  be  exercised,  where  it  is  given  as  a  (N.  Y. )  854.     In  Massachusetts  it  is  ex- 

remedy  in  case  pa3rment  can  be  obtained  prsssly  provided  by  statute  that  in  the 

in  no  other  way,  until  the  remedy  by  ac-  case  of  railroad  stocks,  for  non-payment  of 

tion  has  first  been  exhausted.     Stanhope's  assessments  they  shall  be  sold  at  auction, 

C^ae,  L.  R.  1  Ch.  161  ;  Richmond's  Case,  and  that  the  shareholder  shall  be  liable  for 

4  Kn.  305.   And  being  a  matter  s^'tf^t/^m,  the  balance.     In  New  York  a  forfeiture  of 

it  can  be  put  in  force  only  for  its  true  pur-  stock  is  held  to  terminate  the  stockholder's 

pone,  —  B<>dford  R.  R.  Co.  v.  Bowler,  48  liability.    Mills  v.  Stewart,  41  N.  Y.  384. 
Penn.  St  29,  —  and  with  a  due  regard  to         *  Hartford,  &c.  R.  R.  Co.  v.  Kennedy, 

the  statatoxy  formalities.  atUe. 


188      CAPITAL  STOCK,  FORFEITURE  OF  SHARES  IN.      [CHAP.  IV. 

should  direct;  books  were  to  be  opened  for  subscriptions  to  the 
capital  stock;  the  directors  of  the  company  were  authorized  to 
require  payment  of  the  sums  subsciibed  to  the  capital  stock ;  and  in 
case  any  stockholder  should  neglect  to  make  payment  accoixlingly, 
the  directors  were  empowered  to  sell  his  shares  at  public  auction, 
and  to  apply  the  avails. to  such  payment,  returning  the  surplus,  if 
any,  to  him.  A.,  with  others,  signed  a  writing  in  these  words :  "  We 
do  hereby  subscribe  to  the  stock  of  said  K^ilroad  the  number  of 
shares  annexed  to  our  names  respectively,  on  the  terms,  conditions, 
and  limitations  mentioned  in  the  charter;"  paying,  at  the  same 
time,  $5  on  each  share  subscribed.  On  a  reduction  and  apportion- 
ment of  the  subscriptions,  ten  shares  were  allowed  to  A.,  who  re- 
ceived from  the  company  a  certificate  thereof,  specifying  the  sum 
paid,  and  declaring  the  residue  to  be  payable  by  instalments,  as 
they  should  be  ordered  by  the  dii^ectors.  Subsequent  instalments 
were  required  by  the  directors,  which  A.  refused  to  pay.  In  as- 
sumpsit, brought  by  the  company  against  A.  for  such  instalments, 
it  was  held,  (1.)  that  from  the  relation  of  stockholder  and  company, 
thus  created,  a  promise  by  the  defendant  was  implied  to  pay  the 
instalments  in  question ;  (2.)  that  the  remedy  provided  by  the  clause 
authorizing  a  sale  of  the  stock  of  delinquent  stockholders,  was  cumu- 
lative merely,  leaving  such  promise  in  full  force.^    In  other  words, 

1  Mann  V,  Cooke,  20  Conn.  178  ;  Dan-  70  ;    Raymond  v.   Caton,   24    lU.   123  ; 

bury  R.  R.   Co.  v.   Wilson,  22  id.  435  ;  Peoria,  &c.  R.  R.   Co.  v.  Elting,   17  id. 

Harlem  Canal  Co.  t>.  Seixas,  2  Hall  (N.Y.),  429;  Tar  River  Navigation  Co.  v.  Neal, 

504  ;  London  Grand  Junction  Railway  Co.  3  Hawks  (N.  C),  520  ;  Grotz  v.  Redd,  4 

V.  Graham,  1  Q.  B.  271  ;  Edinburgh,  &c.  B.  Mon.  (Ky.)  178  ;  Rockville,  &c  Co.  v. 

Railway  Co.  v.  Hebbelthwhaite,  6  M.  &  W.  Maxwell,  2  Cr.  (U.  S.  C.  C.)  451  ;  Bond  v. 

707  ;    Sagory    v,    Dubois,   8    Sandf.  Ch.  Bridge  Co.,  6  H.  &  J.  (Md.)  128  ;  Bergen 

(N.  Y.)  466  ;  Small  r.  Herkimer  Mfg.  Co.,  v.    Clarkson,    6    N.   J.    L.  352  ;    Balti- 

2   N.    Y.  830  ;    Northern  R    R.  Co.  v.  more  v.  Howard,  6  H.  &J.  (Md.)  383; 

Duane,  2  Am.   L.  J.    481  ;   Troy,   T.   &  Dutchess     Cotton     Mill     Mfg.     Co.    r. 

R.  R.  Co.  V.  McChesney,  21  Wend.  (N.  Y.)  Davis,  14  John.  (N.  Y.)  238  ;   Beene  r. 

296  ;  Essex   Bridge  Co.  v,  Tnttle,  2  Vt.  Cahawba,  &c.  R.  R.  Co.,  3  Ala.  660;  Lon- 

393  ;  Seymour  v.  Stnrgis,  26  N.  Y.  134  ;  don,  Ac.  R.  R.  Co.  v.  Graham,  1  Ad.  &  EL 

Kennebec,  &c.  R.  R.   Co.   v.  Kendall,  31  270 ;  Bristol,  &c.  R.  R,  Co.  v.  Locke,  id.  25 ; 

Me.  470  ;  Ogdensburgh,  Ac.  R  R  Co.  v.  Gray  v.  Turnpike  Co.,  4  Rand.  ( Va.)  578. 

Frost.  21  Barb.  (N.  Y.)  541  ;  Buffalo,  Ac.  In  England,  under  a  statute  which  antho- 

R.  R.  Co.  V.  Dudley,  14  N.  Y.  336  ;  Troy  rizcs  the  company  to  sue  for  unpaid  calls. 

A  Boston  R.  R  Co.  v.  Tibbetts,  18  Barb,  and  also  authorizes  the  company  to  forfeit 

(N.    Y.)    297  ;    Northern  R  R   Co.    r.  stock  on  which  calls  are  unpaid,  whether 

Miller,  10  id.  260  ;  Goshen  Turnpike  Co.  they  have  sued  or  not,  the  remedies  are  iiot 

V.  Hurtin,  9  John.  (N.  Y.)  216  :  Spear  v.  alternative;  and  after  commencing  a  suit 

Crawford,  14  Wend.  (N.  Y.)  20;  High-  the  company  may  declare  a  forfeiture  and 

tower  V.  Thornton,  8  Ga.  486  ;  Delaware,  also  prosecute  the  action  until  the  claim  is 

Ac.  Canal  Co.  v.  Sanson,  1  Binn.  (Penn.)  satisBed.    Great  Northern  Railway  Ca  v. 
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a  subscription  for  stock  which  is  divided  into  shares  of  a  definite 

par  valae,  payable  in  instalments  as  called  for  by  the  corporation, 
is  equivalent  to  a  promise  to  pay  calls  as  they  are  legally  made, 
until  the  full  par  value  is  paid ;  *  and  the  corporation  may  forfeit 
the  stock,  or  proceed  by  action  to  recover  the  amount  of  the  calls, 
at  its  option.^    And  where  the  stock  has  been  assigned,  and  a  new 

Kennedy,  4  Exch.  417.  The  rule  is  other-  172 ;  Tonico,  &c.  R.  R.  Co.  v.  McNeely, 
wiae  where  the  two  powers  are  expressed  21  IlL  71.  And  this  is  so,  even  though 
in  the  slternative.  Giles  v,  Uutt,  8  there  was  an  agreement  that  the  subscriber 
Exch.  18.  In  one  case,  by  the  private  should  have  the  shares  at  less  than  their  par 
act  of  the  company,  power  was  given  to  value.  New  Albany  R.R.  Co.  v.  Slaughter, 
cancel  any  forfeited  shares  where  the  mar-  10  Ind.  218  ;  White  Mountain  R.  R  Co. 
ket  was  not  sufficient  to  realize  a  sum  v,  Eastman,  84  N.  H.  124 ;  Mann  v. 
equal  to  the  arrears  of  the  calls,  and  to  Ckwke,  20  Conn.  187  ;  New  Albany  R.  R 
isnie  so  many  new  shares,  and  of  such  Co.  v.  Field,  10  Ind.  187  ;  Robinson  v. 
nominal  amount  as  they  might  think  fit,  Pittsbuiigh,  &c.  R.  R.  Co.,  82  Penn.  St. 
prorided  the  capital  to  be  represented  by  884  ;  Downie  «.  White,  12  Wis.  176.  If 
snch  new  shares  should  not  in  the  whole  the  charter  gives  the  corporation  authority 
exceed  the  capital  represented  by  the  un-  to  provide  for  a  forfeiture  but  it  has  not 
paid  portion  of  the  shares  which  should  be  done  so,  it  cannot  forfeit  stock.  Perrin  v, 
•0  cancelled.  It  was  held  that  the  re-  Granger,  80  Vt  595. 
medy  given  by  this  latter  provision  was  *  Railroad  Co.  v.  Bodrigues,  10  Rich, 
eoniulative,  and  that  an  action  for  calls  was  (S.  C. )  278  ;  Tar  River  Nav.  Co.  v.  Neal, 
maintainable,  notwithstanding  that  the  8  Hawks  (N.  C),  520.  This  question  was 
shares  had  been  forfeited  and  cancelled  ;  well  considered  in  Mann  v.  Cooke,  20 
and  that  it  was  no  answer  to  the  action.  Conn.  187.  In  that  case  a  railroad  com- 
to  say  that  new  shares  had  been  issued  pany  being  incorporated  by  the  legislature 
and  sold  in  lieu  of  the  cancelled  shares,  of  the  State  of  New  York,  its  charter 
which  realized  a  sum  greater  than  the  un-  authorized  the  directors  to  require  pay- 
paid  portion  of  the  cancelled  shares  ;  but  ment  of  subscriptions  to  the  capital  stock, 
that  the  original  shareholders  would  be  under  the  penalty  of  the  forfeiture  of  the 
entitled  to  the  benefit  of  payments  made  shares,  with  the  payments  made  thereon, 
in  respect  of  the  new  shares.  Inglis  v.  This  company  was  duly  oi^nized  under 
Great  Northern  Railway  Co.,  16  Jur.  896  ;  its  charter,  its  original  capital  fully  sub- 
Batland  &  Burlington  R.  R  Co.  v.  scribed,  and  ten  per  cent  thereof  paid  in. 
Thrall,  35  V t.  536.  But  in  Massachusetts  Afterwards  authority  was  given  to  increase 
n  is  held  that  an  action  will  not  lie  for  an  the  capital  stock.  Soon  after  the  original 
assessment  unless  there  is  an  express  stock  was  taken  up,  M.  purchased  11,265 
agreement  to  pay  it.  Andover  Turn-  shares  of  it,  and  then  became  insolvent, 
pike  Co.  V.  Gould,  6  Mass.  40 ;  Katama  and  unable  to  pay  the  unpaid  balance 
Land  Co.  v.  Jemegan,  126  Mass.  155.  which  would  be  due  to  the  company  on  its 
But  this  does  not  apply  to  railroad  sub-  calls.  He  thereupon  transferred  these 
scriptions  as  to  the  balance  due  after  sale  shares  to  D.  in  trust  for  the  company,  so 
of  the  stock,  as  the  statute  expressly  as  to  be  reinvested  therein  ;  and  the  com- 
f;ives  a  remedy  therefor.  Troy  &  Greenfield  pany  immediately  received  new  subscrip- 
B.  RCo.  9.  Newton,  1  Gray  (Mass.),  544.  tions  to  the  same  amount.  Among  the 
^  Hartford,  &cRR.  Co.  V.  Kennedy,  12  new  subscribers  was  C,  who  subscribed 
Conn.  499;  Anderson  v,  Newcastle,  Ac.  for  forty  shares.  The  subscription  was 
B.  R  Co.,  12  Ind.  876  ;  Johnson  v.  Wa-  made  upon  a  condition  that  all  future 
hash,  fcc.  R.  R.  Co.,  16  Ind.  889 ;  Buffalo,  calls  should  be  paid  as  required,  or  the 
kc.  B.  R  Co.  V,  Dudlpy,  14  N.  Y.  886;  shares  should  become  the  ]iroperty  of  the 
Penobscot  R.  R.  Co.  v.  Dummer,  40  Me.  company,  and  be  sold  for  its  benefit     D. 
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certificate  has  been  issued  to  the  assignee,  the  assignee  becomes  per- 
sonally liable  to  pay  all  instalments  called  for,  after  such  transfer ;  * 
and  this  would  also  seem  to  be  the  rule,  whether  a  new  certificate 
has  been  issued  to  the  assignee  or  not,  if  the  transfer  of  the  stock 
to  the  assignee  has  been  made  upon  the  books  of  the  company ;  upon 
the  ground  that,  after  the  assignment  and  transfer,  the  assignee 
holds  the  shares  upon  the  same  conditions,  and  subject  to  the  same 
rules  and  oixiers  £ls  the  original  subscriber  held  them,  and  is  sub- 
stituted in  his  place  and  stead*  Whether  the  transfer  is  made  by 
the  proper  entry  on  the  company's  books  or  by  the  issue  of  a  new 
certificate,  the  assignee,  in  the  one  case  as  well  as  in  the  other,  be- 
comes not  only  the  absolute  owner  of  the  stock,  but  also  stands  in 
the  place  and  stead  of  the  original  stockholder,  entitled  to  all  his 
rights,  and  subject  to  all  his  liabilities  respecting  the  stock. 

thereupon  made  a  transfer,  on  the  hooks  of  appropriate  common  law  or  eqnitahle  re- 
the  company,  of  forty  shares,  to  C,  who  medy.     8.  That  the  suhscription  of  C.  for 
received  a  certificate  of  ownership  from  the  forty  shares,  though  peculiar  iu  its  terms, 
president.     The  special  tenns  of  C.'s  sub-  and  made  under  peculiar  circumstances, 
scription  were  not  known  to  the  other  was  not  different  in  its  legal  effect  from 
subscribera  ;  all  whose  subscriptions  were  the  other  subscriptions.    4.  That  this  cor- 
made  without  any  such  condition.     Some  poration,  created  as  it  was  for  public  pur- 
time  afterwards,  the  company  being  largely  poses,   could  not  receive  a  subscription, 
indebted,  and  insolvent,  and  the  greater  under  a  private  arrangement,  at  less  than 
part  of  the  instalments  on  its  stock  un-  the  par  value  of  the  stock,  as  this  would 
paid,  the  president  made  an  arrangement  take  from  the  company  so  much  of  its 
with  C.  to  this  effect,  —  that  C  should  im-  available  means,  and  would  thus  operate 
mediately  pay  the  instalments  on  twenty  as  a  fraud  upon  creditx>rs  and  other  stock- 
shares  of  his  stock  in  full;  and  he  was  holders.  5.  That  consequently  the  arrange- 
thereupon  to  be  discharged  from  all  lia-  ment  made  between  the  president  of  the 
bility  on  the  other  twenty  shares.     C.  company  and  C,  by  which  C.  was  to  be  dis- 
complied    with    these    tenns  ;    and    the  charged  from  the  payment  of  further  t-alls 
money  so  paid  was  applied  for  the  benefit  on  twenty  shares  of  the  stock  subscribed 
of  the  company.     A.  was  appointed  under  by  him,  was  unavailing  as  against  the  re- 
the  laws  of  the  State  of  New  York,  where  ceiver  representing  the  creditors.     6.  That 
the  parties  then  lived,  and  all  the  trans-  consequently  the  plaintiff  was  entitled  to 
actions  took  place,  a  receiver  of  the  effects  a  decree  for  the  unjiaid  balance  due  on  the 
of  the  company,  which  were  duly  assigned  forty  shares  subscribed  by  C,  with  intei^ 
to  him.     On  a  bill  in  chancery  brought  in  est  thereon.     See  also  Hartford,  &r.  R.  R. 
Connecticut  by  A.  against  the  executrix  of  Co.  v.  Kennedy,  12  Conn.  499  ;  Ward  r. 
C.  to  obtain  paymeut  of  the  balance  due  Griswoldville  Mfg.  Co.,  16  Conn.  693  :  Sa- 
on  the  forty  shams  subscribed  by  him,  it  gory  v,  Dubois,  S  Sandf.  Ch.  (N.  Y.)  46« ; 
was  held,  1.  Thnt  the  provision  in  the  Mann  v.  Pratt,  2  id.  278. 
charter  for  a  forfeiture  of  stock,  on  non-         ^  Hartford  k  New  Haven  R.  R.  Co.  r. 
payment  of   instalments,   was    merely  a  Boorman,  12  Conn.  530 ;  Merrimac,  Ac- 
cumulative  remedy,  and  did  not  8ui>er-  Co.  v.  Bagley,  14  Mich.  501. 
sede  or  impair  any  remedy  otherwise  ex-         •  Huddefield  Cwnal  Co.  v,  Buckley,  7 
isting.     2.  That,  in  this  case,  a  subscrip-  T.  R  36  ;  Bend  v.  Susciuehanna  Bridge, 
tion  for  shares  of  the  capital  stock  incurred  &c.  Co.,  6  H.  &  J.   (Md.)  128  ;  Mann  9. 
a  debt,  which  may  be  enforced,  by  any  Carrie,  2  Barb.  (N.  Y.)  294. 
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The  obligation  to  pay  for  the  stock  is  created  by  the  subscription 
therefor,  unless  the  contrary  is  plainly  expressed  by  the  conditions 
of  the  subscription ;  and  the  right  of  forfeiture  and  sale  of  shares,  on 
the  failure  of  payment  of  subscriptions,  is  not  merely  an  exclusive 
remedy,  unless  it  is  so  provided  by  the  terms  of  the  subscription  or 
the  provisions  of  the  charter  or  statute  under  which  the  corporation 
is  ci'eated.^  But  in  some  cases  it  has  been  held  that  the  corporation 
must  elect  which  remedy  it  will  pursue,  and  that  when  it  has  a 
choice  of  remedies,  it  cannot  pursue  both ;  and  that  where  there  is 

^  See  Glass  Co.  v.  Alexander,  2  N.  H.  tied,  both  in  this  conntiy  and  in  England, 
8S0  ;  White  Mountain  R.  R.  Co.  v.  East-  and  that  the  power  given  the  company  to 
man,  34  id.  147  ;  Spear  v,  Crawford,  14  forfeit  and  sell  the  shares,  in  cases  where 
Wend.  20  ;  Troy  Torupike  Co.  v.  Mc-  the  shareholders  fail  to  pay  calls,  is  not  an 
Chesney,  21  id.  296 ;  Mann  v.  Carrie,  2  exclusive,  but  a  cmnulative  remedy,  tm- 
Barh.  (N.  Y.)  294  ;  Northern  B.  R.  Co.  less  the  charter  or  general  laws  of  the  State 
V.  Miller,  10  id.  260  ;  Troy,  Ifcc  R.  R.  Co.  provide  that  no  other  remedy  shall  be  re- 
V.  Kerr,  17  id.  581  ;  Troy,  &c.  R.  R.  Co.  sorted  to  by  the  company.  1  Redf.  on 
V.  Tibbetts,  18  id.  297  ;  Ogdensbaigh,  &c.  Rail.,  §  49.  See  also  Hartford  k  N.  H. 
R.  R.  Co.  V.  Frost,  21  id.  541 ;  Goshen  R.  R.  Co.  v.  Kennedy,  12  Conn.  499 ; 
Turnpike  Co.  v.  Hurtin,  9  John.  (N.  Y.)  Mann  v.  Cooke,  20  id.  178  ;  Dayton  v. 
217 ;  Dutchess  Cotton  Mfg.  Co.  v.  Davia,  Borst,  81  N.  Y.  435 ;  Piscataqna  Ferry 
14  id.  288  ;  Harlem  Canal  Co.  v.  Seixaa,  Co.  «.  Jones,  89  N.  H.  491  ;  Goshen 
8  Hill  (N.  Y.),  504  ;  Delaware  Canal  Co.  Turnpike  Co.  v.  Hurtin,  9  John.  (N.  Y.) 
V.  Sansom,  1  Binn.  (Penn.)  70 ;  Tar  River  217  ;  Dutchess  Mfg.  Co.  v.  Davis,  14  id. 
Navigation  Co.  v,  Neal,  3  Hawks  (N.  C),  238  ;  Troy  Turnpike  Co.  t^.  McChesney,  21 
620  ;  Greenville,  &c.  R.  R.  Co.  v.  Smith,  Wend.  (N.  Y.)  296 ;  Northern  R.  R.  Co. 
«  Rich.  91 ;  Charlotte,  &c.  R.  R.  Co.  v,  v.  Miller,  10  Barb.  (  N.  Y.)  260 ;  Plauk 
Blakely,  8  Strobh.  (3.  C.)  245  ;  Selma,  Road  v.  Payne,  17  id.  567 ;  Troy  &  Bos- 
Ac.  R.  R.  Co.  V,  Tipton,  5  AU.  787  ;  ton  R.  R.  Co.  v.  Tibbetts,  18  id.  297  ; 
Gayle  v.  Cahawba,  &c.  R.  R.  Co.,  8  id.  Ogdensburgh  R.  R.  Co.  v.  Frost,  21  id. 
586  ;  Freeman  r.  Winchester,  19  Miss.  541  ;  Herkimer  M.  k  H.  Co.  v.  Small,  21 
677  ;  ElysvUle  Co.  v.  Okisko,  1  Md.  Ch.  Wend.  (N.  Y.)  273  ;  8.  c,  2  Hill.  127  ; 
392;  Gratz  v.  Redd,  4  B.  Mon.  (Ky.)  Sagoiy  v.  Dubois,  8  Sandf.  Ch.  (N.  Y.) 
178  ;  Bamet  v.  Alton,  &c.  R.  R.  Co.  13  466  ;  Mann  v.  Currie,  2  Barb.  294  ;  Ward 
111.  604  ;  Klein  v.  Alton,  &c.  R.  R.  Co.,  v,  Griswold  Mfg.  Co.,  16  Conn.  593  ; 
id.  614  ;  Ryder  v.  Same,  13  id.  516;  Lexington  ft  W.  C.  R.  Co.  v.  Chandler, 
Peoria,  &c.  R.  R.  Co.  r.  Elting,  17  id.  13  Met.  (Mass.)  311  ;  Klein  v.  Alton,  &c. 
429  ;  Kssex  Bridge  GoT  v.  Tuttle,  2  Vt  R.  R.  Co..  13  III  514  ;  Palmer  r.  Uw- 
898 ;  City  Hotel  Co.  v,  Dickinson,  6  Gray  rence,  8  Sandf.  (N.  Y.)  161  :  Greenville, 
(Mass.),  586  ;  Lexington,  Ac.  R.  R.  Co.  Ac.  R  R.  Co.  v.  Smith,  6  Rich.  (S.  C.) 
».  Chandler,  18  Met  (Mass.)  311 ;  Hart,  91 ;  Freeman  «.  Winchester,  19  Miss.  577  ; 
Ac.  R.  R.  Co.  V.  Kennedy,  12  Conn.  499  ;  Selma  R.  R.  v.  Tipton.  5  Ala.  787  :  Troy. 
Ward  ».  GriswoldvUle  Mfg.  Co.,  16  id.  Ac.  R.  R  Co.  v,  Kerr,  17  Barb.  (N.  Y.) 
693;  Mann  v.  Cooke,  20  id.  178.  But  681.  But  if  the  stockholder  is  only  made 
where  the  stock  of  the  company  is  defined  liable  after  a  sale  of  stock,  the  statute 
in  its  charter,  and  is  divided  into  shares  must  be  punned,  and  he  would  only  be 
of  a  definite  amount  in  money,  a  snbscrip-  liable  for  a  deficiency  after  the  sale.  Grays 
tion  for  shares  is  justly  regarded  as  equiv-  «.  Turnpike  Co.,  4  Ranrl.  (Va. )  678  ;  F^ssex  . 
alent  to  a  promise  to  pay  calls,  9a  they  Bridge  Co.  v.  Tnttle,  2  Vt.  393.  See  also 
shall  bd  legally  made  to  the  amount  of  the  Rensselaer  &  W.  Plank  Ri>ad  Co.  «.  Bar- 
aharesL    This  may  now  be  ntgarded  as  set-  ton,  16  N.  Y.  457. 
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value,  to  be  issued  and  disposed  of  as  the  directors  should  deem 
proper.  The  directors  then  voted  to  oflfer  to  the  individual  stock- 
holders the  right  to  take  part  of  the  new  stock  at  par,  in  the  propor- 
tion of  twenty  per  cent  of  new  shai-es  for  each  old  share  held  by  the 
taker,  and  that  if  any  individual  stockholder  should  not  avail  him- 
self of  his  right  in  this  respect,  they  would  dispose  of  it  as  they 
might  see  fit;  and  at  the  same  time  they  declared  a  dividend  of 
forty  per  cent  on  the  old  shares  held  by  the  individual  stock- 
holders, payable,  "  twenty  per  cent  in  the  shares  of  the  company 
which  were  purchased  and  held  by  this  corporation  in  its  corporate 
capacity,  and  twenty  per  cent  in  cash,  derivable  from  the  shares 
which  the.  stockholders  entitled  to  this  dividend  shall  respectively 
pay  for  the  new  stock  taken  by  them,  under  the  terms  of  the  pre- 
ceding vote."  On  these  facts  the  question  presented  to  the  court 
was,  what  part  of  the  avails  of  the  stock  was  income  to  which  the 
tenant  for  life  was  entitled,  and  what  part,  if  any,  belonged  to  the 
trust  fund.  The  court  held  that,  of  the  avails  of  the  dividend  to 
the  trustee,  so  much  as  was  derived  from  the  first  twenty  per  cent 
was  payable  as  income  to  the  life  tenant,  and  so  much  as  was  de- 
rived from  the  second  twenty  per  cent  accrued  to  the  capital  of  the 
trust  fund.* 

^  Leland  v.  Hayden,   102  lAaaa,  542.  a  certain  day  eaeh  year  to  the  bolders  on 

See    also   Wiltbank's    Appeal,    64   Penn.  that  day.     After  declaring  this  dividend, 

St.  256.     As  the  corporation  is  the  legal  it  created  new  stock  of  the  same  par  valoe 

owner  of  the  property,  and  has  power,  as  its  fonner  shares  ;  but  the  market  value 

within  the  limits  of  its  charter,  to  give  to  of  the  old  shares,  to  which  the  privilege 

the  shareholders  eitlier  an  increase  of  in-  of  the  dividend  was  thus  attached,  was 

come  or  an  increase  of  capital  out  of  the  twenty  per  cent  more  than  that  of  the  new 

money  in  its  hands,  according  to  the  dis-  shares,  and  the  difference  was  owing  wholly 

cretion  of  its  directors,  it  would  seem  to  to  this  privilege.     It  was  held  that,  in 

foll<»w  that  an  increase  of  capital  should  computing  the  true  value  of  the  corporate 

he  kept  for  the  remainderman,  and  an  franchise,  for  the  purposes  of  taxation,  the 

increase  of  income  should  be  paid  to  the  tax  commissioner  might  properly  estimate 

tenant  for  life.     This  rule  appears  to  be  in  the  fair  cash  valuation  of  all  the  shares  of 

conformity  with  the  intention  of  the  tes-  the  capital  stock  by  adding  the  actual 

tator  who  gives  personal  property  in  this  market  value  of  the  old  shares  to  that  of 

manner.     He  is  held  to  have  the  interest  the  new  shares,  without  making  any  de- 

of  the  succossive  takers  equally  in  view,  duction  on  account  of  the  dividend.     Bos- 

Minot   V.   Paine,   ante.      A   corporation,  ton,  &c.  R.  R.  Co.  v.  Commonwealth,  100 

having  reserved  profits  to  an  amount  ex-  Mass.  899.     The  comf>e!isation  paid  to  a 

ceeding  twenty  per  cent  of  its  capital,  and  corporation  for  part  of  its  real  estate  taken 

having  authority  to  create  additional  stock,  by  right  of  eminent  domain,  and  distrib- 

declared  a  dividend  of  twenty  per  cent  on  nted  as  a  dividend  to  the  shareholders, 

its  existing  shares,  payable  in  six  years  to  was  held  to  belong  to  the  capital  and  not 

their  then  holders,   either  in  money  or  the  income  of  a  tnist  fund  invested  in  the 

stock,  at  the  option  of  the  corporation,  shares.      Heard  v,   Eldredge,    109   Mass. 

interest  thereon  to  be  paid  meanwhile  on  258.    Extraordinary  dividends  belong  to 
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Ssa  74.  Money  in  hands  of  Directon.  —  Money  in  the  hands  of 
the  directors  may  be  income  to  the  corporation,  but  it  cannot  be  con- 
sidered income  to  the  subscribers  until  a  dividend  is  made.  Thus, 
where  the  company  invests  in  machinery,  or  in  raib*oad  tracks, 
depots,  rolling  stock,  or  any  other  permanent  improvement  for  en- 
larging or  carrying  on  their  legitimate  business,  it  does  not  become 
income  to  the  shareholders,  but  is  accretion  to  the  capital ;  and  it  is 
the  same  whether  they  increase  the  shares  or  the  par  value  of  the 
shares,  or  leave  the  shai^es  unaltered.  And  if  the  number  of  shares 
is  increased  for  purposes  merely  speculative,  it  is  an  increase  of 
capital  stock  and  not  of  income,  and  it  has  been  suggested  that  it 
would  be  practically  unwise  for  courts  to  go  behind  the  action  of 
the  company  and  attempt  to  ascertain  how  they  came  by  the  funds 

• 

out  of  which  they  declare  either  their  cash  or  their  stock  dividends.^ 
The  right  to  take  new  shares  on  increase  of  the  capital  stock 
is  a  benefit  or  interest  which  attaches  to  the  stock,  and  is  not 
usually  considered  as  income  derived  from  the  prosecution  of  the 
corporate  business,  but  inherent  in  the  shares ;  and  it  is  important 
to  understand  this  principle,  as  we  have  seen  in  cases  where  stock 
is  left  in  trust  to  pay  the  income  for  life  to  one  person,  with  re- 
mainder of  the  principal  to  another.'  If  a  stock  dividend  under  such 
circumstances  is  declared,  the  trustee  would  take  it  as  capital  for  the 
remainderman,  and  not  as  income  for  the  benefit  of  the  life  estate 

the  person  holding  a  life  interest  in  the  resolatton,  without  the  knowledge  of  the 
stock  upon  which  such  dividends  are  other,  declaring  a  scrip  dividend  of  ten 
earned.  Woodruff's  Estate,  I  Tuck.  (N.  Y.)  per  cent  on  the  amount  of  their  capital 
58.  A  bank,  duly  authorized,  reduced  stock,  with  interest,  payable  at  the  option 
the  par  value  of  its  shares,  in  consequence  of  the  company,  thus  increasing  their  in- 
of  certain  supposed  losses.  Upon  the  re-  debtedness  to  that  amount ;  and  certifi- 
Govery  of  the  sums  supposed  to  have  been  cates  of  indebtedness  were  issaed  in  accord- 
lost,  it  issued  additional  stock  to  its  share-  ance  with  the  resolution.  The  consolidation 
holders,  it  wss  held  that  a  legatee  having  of  the  companies  was  completed  without 
a  right  for  life  to  the  income  of  certain  any  knowledge  of  the  other  company  as  to 
shares  under  a  will  approved  prior  to  these  such  resolution  and  sach  increased  indebt- 
changes,  was  not  entitled  to  an  uncondi-  edness.  It  was  held,  upon  a  bill  in  equity 
tional  certificate  of  the  new  diTidend  stock,  filed  for  that  purpose,  that  the  scrip  issued 
Parker  v.  Msson,  8  B.  I.  427.  The  courts  in  payment  of  such  dividend  should  be 
will  not  presume  that  an  increase  of  stock  declared  void,  and  the  company  issuing  it 
authorized  by  law  is  a  stock  dividend,  restrained  from  recognizing  the  scrip  as  a 
Whether  the  increase  is  real  or  a  pretence  valid  obligation,  and  from  permitting  its 
is  n  question  of  fact  for  the  jury.  Com-  transfer.  Bailey  v.  Citizens'  Gas  Co.,  27 
monwealth  v.   Erie,  &c.    R.  R.  Co.,   74  N.  J.  Eq.  196. 

Pa.  St.  94.     While  negotiations  were  pend-  ^  Boston,  &c.   K.  R.  Co.  v.  Common- 

ing  between  two  gas  compAuies  for  their  wealth,  100  Mass.  899. 

consolidation,  upon  a  certain  basis  of  in-  ^  Atkins  v,  Albree,  12  Allen  (Mass.), 

debtedness,  one  of  the  companies  passed  a  869. 
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assessment,  must  follow  strictly  the  law  of  the  State  wherein  the 
corporation  exists,  and  the  charter  and  by-laws  of  the  corporation. 
If  such  sale  is  allowed  only  under  regulations  first  made  by  the  by- 
laws, and  no  such  regulations  have  been  made,  there  can  be  no  valid 
sala^  The  fact  that  there  is  a  provision  in  the  articles  of  agreement 
of  a  private  joint-stock  company  that,  upon  default  by  a  shareholder 
of  payment  of  assessments,  his  shares  shall  be  forfeited,  does  not 
authorize  the  trustees,  by  a  naked  declaration,  to  make  a  forfeiture 
against  which  a  court  of  equity  cannot  grant  relief.  In  a  proper 
case  a  redemption  may  be  obtained  on  bill  in  equity.^ 

A  subscriber  for  shares  in  a  railroad  company  refused  to  pay  the 
assessments ;  and  the  company,  instead  of  declaring  the  shares  for- 
feited, procured  subscriptions  from  other  persons  to  the  full  amount 
of  the  capital  stock.  It  was  held  that  this  precluded  the  company 
from  afterwanis  selling  the  shares  and  suing  the  subscriber  for  the 
difference  between  the  assessment  and  the  sum  for  which  they  were 
sold.*  This  remedy  being  purely  statutory,  the  provisions  of  the 
statute  must  be  as  strictly  complied  with  as  is  required  in  the  case 
of  any  other  statutory  remedy.*  Thus,  where  the  statute  provides 
that ''  the  directors  may  order  the  treasurer  to  sell,"  they  cannot  au- 
thorize a  committee  or  other  ofl&cer  to  do  so.*  Where  a  corporation 
has  power  to  sell  stock  of  a  corporator  for  the  payment  of  each  call 
as  it  is  made,  and  to  hold  the  stockholder  responsible  for  the  defi- 
ciency, if  the  corporation  fails  to  sell  the  stock  as  each  successive 
defalcation  occurs,  and  waits  until  all  the  calls  are  made,  it  thereby 
loses  its  remedy  by  sale.^ 

Under  a  statute  authorizing  the  company  to  sell,  and,  in  case  of 
deficiency,  to  recover  the  deficiency  by  motion,  it  was  held  tliat 
they  might  proceed  by  motion,  although  for  want  of  bidders  they 
had  not  made  the  sale  which  they  advertised.^ 

Sec.  78.  Porfelted  Stock  may  be  relasued.  —  Where  stock  has 
been  forfeited  to  the  company,  or  it  otherwise  comes  into  its  owner- 
ship and  possession  on  whatever  ground,  it  is  not  merged  and  extin- 

1  Mitchell  V.  Vermont  Copper  Mining  »  York,  &c.  R.  B.  Co.  v.  Ritcbic,  40 

Co.,  40  N.  Y.  Sup.  rt.  406.  Me.  425. 

•  Wnlker  ».  Ogden,  1  Biss.  (U.  S.  *  Sparta  v.  LelMmon  &  Sparta  Turnpike 
C.  C.)  287.  Co.,   6   Humph.  (Tenn.)  241.     Compare 

<  Athol,  Ac  R.  R.  Co.  V.  Inhabitants,  Brockenbrongh  v.  James  River,  Ac  Ca, 

kc,,  no  M«a«.  213.  1  Patt.  ft  H.  (Va.)  94. 

♦  Kastern  Plank  Road  Co.  v,  Yanghsn,  ^  Grays  v.  Turnpike  Co.,  4  Rand.  (Va.) 
iOBarK  (N.  Y.)  166.  678;    Fnmklin  Glass  Co.  v.  White,   14 

28«. 
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ffuished,  but  may  be  reissued  by  the  corporation.^  Mr.  Brice  in  his 
excellent  treatise  on  "  Ultra  Vires"  (p.  192),  says, "  It  is  often  assumed 
that  a  forfeiture  or  a  surrender  is  necessarily,  in  the  absence  of  ex- 
press controlling  language,  a  destruction  of  the  shares  in  question  ; 
and  it  is  consequently  urged,  as  an  argument  against  the  existence 
of  such  implied  powers,  that  their  exercise  would  be  pro  tanio  a 
diminution  of  capital  But  such  reasoning  is  founded  on  a  fallacy, 
or  rather  on  a  mistaken  notion  of  what  is  involved  in  these  powers. 
A  forfeiture,  and  a  fortiori  a  surrender,  of  shares,  especially  when  it 
is  by  way  of  transfer  to  a  nominee  of  the  company,  puts  an  end  to 
the  shareholder's  future  rights  and  liabilities.^  But  it  does  not 
destroy  the  thing  styled  '  share '  or  *  interest '  in  the  company :  this 
still  remains  intact,  as  an  actual  entity,  unless  and  until  the  com- 
psny,  by  some  further  act,  expressly  destroys  it.  '  Cancellation  of 
shares  is  no  more  a  reduction  of  capital  than  is  forfeiture  of  shares.' ' 

"  It  is  perhaps  even  more  generally  laid  down  that  cancellation 
involves  the  diminution  of  capital  The  objection  is  worth  more 
than  when  applied  to  forfeiture,  because  ex  vi  termini  a  cancellation 
denotes  the  destruction  of  shares.  But  all  that  is  meant  by  this  is 
simply  the  destruction  of  the  rights  and  liabilities  of  a  particular 
shareholder,  and,  if  necessary,  of  the  pieces  of  paper  or  other  docu- 
ments representing  the  same.  But  tfie  capital  of  the  company  is 
totally  distinct  from  the  rights  of  shareholders  therein.  The  powers 
of  the  company  with  respect  thereto  remain  unaltered,  and  immedi- 
ately upon  the  cancellation  of  one  member's  interests,  it  may  issue 
new  shares  of  an  equivalent  amount.  This  seems  the  only  rational 
conclusion ;  and  it  is  supported  by  the  dictum  already  cited,*  and  by 
the  provisions  of  the  Companies  Clauses  Act,  1863,  that  new  shares 
may  be  issued  in  lieu  of  cancelled  shares."  * 

Sec.  79.  CoUosive  ForfeitareB.  —  Even  in  those  jurisdictions 
where  a  forfeiture  releases  a  stockholder  from  further  liability, 
collusive  forfeitures,  made  for  the  express  purpose  of  releasing  the 
subscriber  from  further  liability,  are  held  not  to  have  that  effect.^ 

1  Currier  v.  Slate  Co.,  66  N.  H.  262 ;         *  Id. 
Tttjlor  p.  Miami,  &c.  Co.,  6  Ohio,  176  ;         »  26  &  27  Vict.  c.  118,  §  11. 
Stete  V.  Smith,  48  Vt  266.  <  Spacknian  v.  Evans,  L.  R.  8  H.  L. 

<  UsnaUy  his  past  liabilities   remain  171 ;  Gower's  Case,  L.  B.  6  Eq.  77  ;  Stao- 

intaet.      See  the  Companies  Act,    1862,  hope's  Case,  L.  K.  1  Ch.  161  ;  Richmond's 

table    A,    aits.    17-19  ;   the   Companies  Case,  4  E.  &  J.  805  ;  Thompson's  Liabil- 

CUiises  Act,  1845,  §§  29-35.  ity  of  Stockholders,  228,  §  194. 

*  Per  GiFFARD,  V.  C,  in  Marshall  ». 
Glamorgan  Iron  Co.,  L.  R.  7  Ec^.  129,  137. 
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"  If,"  says  Murray,  J.,i  "  the  judge  had  found  that  this  forfeiture  was 
made  by  collusion  and  fraud  between  the  directors  of  the  company 
and  the  respondent,  his  liability  would  not  cease."  In  an  English 
case,^  the  directors  of  a  company  made  an  arrangement  with  a  share- 
holder who  wished  to  retire  from  the  company,  that  on  payment  by 
hiqi  of  a  sum  of  money,  his  shares  should  be  declared  forfeited  for 
non-payment  of  a  call  which  had  been  made.  The  money  was  paid, 
and  the  shares  were  transferred  to  the  company.  Twelve  years 
afterwards  the  company  was  wound  up,  and  two  years  after  that  an 
application  was  made  to  place  the  shareholder  on  the  list  of  con- 
tributories.  It  was  held  that  the  shareholder  ought  to  be  placed  on 
the  list,  as  the  arrangement  was  not  within  the  power  of  the  direc- 
tors, and  was  a  fraud  on  the  other  shareholders. 

Sec.  80.  Btatiui  of  stockholder  after  Forfeiture.  —  In  England^ 
it  is  held  that  a  shareholder  whose  shares  have  been  forfeited 
remains  liable  to  pay  calls  owing  at  the  time  of  the  forfeiture,  but 
not  for  interest  thereon.  Thus,  in  the  case  last  cited,  the  articles 
of  association  of  a  company  provided  that  if  any  member  failed  to 
pay  any  call  due  from  him  at  the  time  appointed  for  payment 
thereof,  he  should  be  liable  to  pay  interest  for  the  same,  at  the 
rate  of  25  per  cent,  from  that  time  to  the  time  of  actual  payment ; 
and  also  that  the  forfeiture  of  any  share  should  involve  the  extinc- 
tion, at  the  time  of  the  forfeiture,  of  all  claims  and  demands  against 
the  company  in  respect  of  the  share,  and  all  other  rights  incident 
to  the  share ;  but  any  member  whose  share  had  been  forfeited  was, 
notwithstanding,  to  be  liable  to  pay  to  the  company  all  calls  owing 
on  such  shares  at  the  time  of  forfeiture.  It  was  held  that  a  member 
whose  shares  had  been  forfeited,  was  liable  to  pay  calls  owing  at 
the  time  of  forfeiture,  but  not  any  interest  thereon.  But  in  New 
York  *  the  forfeiture  is  held  to  release  the  subscriber  from  all  liabil- 
ity past  or  present,  either  for  calls  or  debts  created  by  the  corpora- 
tion. Mr.  Thompson,*  in  speaking  of  the  effect  of  arrangements 
between  a  corporation  and  a  stockholder  for  the  release  of  the 
latter,  says :  "  The  American  courts  have  steadily  annulled  all  ar- 
rangements between  corporations  and  their  stockholders  whereby 
the  latter  were  sought  to  be  released  from  their  liability  to  creditors. 

1  Mills  V.  Stewart,  41  N.  T.  886.  «  Hills  v.  Stewart,  anU. 

*  Be  Agricultural  Ids.  Co.,  L.  R.  1  Ch.         *  Thompson  on  Liability  of  Stockhold* 
161.  en,  284,  (  201. 

*  Blakeley's  Ordnance   Co.,  L.  B.   5 
Eq.  6. 
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Thus,  it  has  been  held  that  a  resolution  by  the  directors  of  a  cor- 
poration that  no  further  calls  should  be  made  on  account  of  stock 
subscribed  was  void,  and  a  receiver  of  the  corporation  could  proceed 
in  equity  to  compel  payment  of  what  was  due  on  account  of  such 
subscriptions  to  the  capital  stock.^  So,  a  resolution  passed  by  the 
directors  of  an  insurance  company  releasing  the  stockholders  from 
the  payment  of  balances  remaining  unpaid  on  their  stock,  in  accor- 
dance with  which  the  certificates  of  shares  were  stamped  'non- 
assessable,' was  held  void  as  against  policy-holders  who  had 
insured  in  the  company  without  knowledge  of  the  existence  of 
such  an  agreement.^  This  being  so,  the  mere  fact  that  the  word 
'unassessable'  is  printed  on  the  certificates  of  shares  given  to  a 
member  does  not  impair  his  obligation  to  pay  the  amount  due  on 
such  shares,  created  by  the  acceptance  and  the  holding  of  such 
certificate.  At  most,  its  legal  effect  is  said  to  be  a  stipulation  against 
liability  from  further  assessment  or  taxation  after  the  entire  one 
hundred  per  cent  of  the  subscription  shall  have  been  paid.'  Nor, 
under  the  Missouri  statute  of  individual  liability,  will  the  delivery 
by  a  corporation  to  its  shareholders  of  certificates  of  paid-up  stock, 
when  in  fact  only  part  of  the  par  value  has  been  paid,  prevent  a 
creditor  of  the  corporation,  who  can  show  this  fact,  from  having  exe- 
cution against  the  shareholder.^  So,  in  an  English  case,  a  resolution 
rescinding  a  contract  of  subscription  after  other  subscribers  have  put 
their  names  on  the  books  on  the  faith  of  it  is  void  as  to  them ;  and, 
whatever  may  have  been  the  reason  which  moved  the  subscriber  to 
execute  it,  he  remains  a  contributor."  * 

Sec.  81.  Forfeiture  withont  Authority.  —  Where  a  forfeiture  is 
declared  without  authority,  in  other  words  where  it  is  tUtra  vires,  a 
court  of  equity  will,  upon  the  application  of  the  stockholder,  restore 
him  to  his  rights  as  a  stockholder,  or  upon  the  application  of  a  credi- 
tor or  other  stockholder,  restore  him  to  the  list  of  contributories.^ 

1  Sagoryv.  Dubois,  SSandf.  Ch.  (N.  Y.)         *  Upton  v,  Hansbrongh,  3  Bias.  (U.  S. 

466.     The  woid   "  non-aasesflable "  upon  C.  C.)  417,  427. 
the  certificate  of  stock  does  not  cancel  or         *  Upton  v.  Tribilcock,  91  U.  S.  46. 
impair  the  obligation  to  pay  the  amount         *  Pickering  v.  Templeton,  2  Mo.  App. 

due  upon  the  shares  created  by  the  accept-  424. 

ance  and  holding  of  such  certificate.    At         '  Holt's  Case,  1  Sim.  (n.  b.  )  889. 
most,  its  legal  effect  is  a  stipulation  against         *  Thompson's  Liability  of  Stockhold- 

liability  from  further  assessment  or  taxa-  ers,  226 ;  Dixon's  Case,  L.  R.  5  Ch.  79  ; 

tion  after  the  entire  subscription  of  100  Spackman   v.    Evans,    L.    R.   8    H.   L. 

per  cent  shall  have  been  paid.     Upton  v,  171. 
TribUeoek,  91  U.  8.  45. 
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Sec.  82.  Comproodses  witfa  Btockluddera.  —  It  is  held  in  Eng- 
land ^  and  also  in  some  of  the  conits  of  this  country,  that  a  solvent 
coqxiration  may  make  compromises  with  its  stockholders,  to  settle 
disputes  arising  relative  to  their  subscriptions,  and  to  secure  an 
adjustment  may  release  them  from  a  part  of  their  subscriptions  in 
order  to  secure  the  residue,  —  provided  the  compromise  is  made  in 
good  faith  and  without  any  sinister  or  collusive  motives.'  In  order 
to  give  validity  to  such  a  compromise,  thert  must  he  either  a  honAJi^Je 
dispute  as  to  the  liability  of  the  subscriber,  or  he  must  be  in  svch  eir- 
cunistances  financially  as  to  raise  a  reasonable  doubt  as  to  his  abiliff/ 
to  pay  the  entire  subscription  ;  and  the  release  must  not  place  the  sub- 
scriber upon  any  better  footing  as  to  the  stock  retained  by  him  than 


1  Adaroson's  Case,  L.  B.  18  £q.  676  ;  result  in  great  loss,  as  they  would  not 

Lord  Belhaven's  Case,  8  De  G.  J.  &  S.  satisfy  the   debt   for    which   they  were 

41 ;    Kepling  v.   Todd,    L.  R.   S  C.   P.  pledged.      The  company  became  embar- 

Div.  860 ;  Bath's  Case,  L.  R.  8  Ch.  Div.  rassed,  and,  as  they  could  never  comply 

384.  with  the  conditions  necessaiy  to  a  farther 

>  Philadelphia,  &c.  R.  R.  Co.  v.  Hick-  issue  of  bonds  by  the  city,  the  city  entered 

man,   28  Penn.   St.   318  ;    Bedford,    &c  into  negotiations  with  the  company  for 

R.  R.  Co.  V.  Bowser,  48  id.  29  ;  Miller  v.  the  purchase  of  the  bonds  which  it  had 

Second  Jefferson  Building  Association,  50  issued.     These  bonds,  to  the  amount  of 

id.  82  ;  Macon,  &c.  R.  R.  Co.  v.  Yason,  $198,000,  were  purchased  by  the  city  from 

57  Oa.   814.     But  see  Sawyer  v.  Hoag,  the  company,  the  consideration  being  the 

17  Wall.   (^J.  S.)  610,  where  the  court  ])ayment    of    sundry    indebtedness,    and 

holds  that  the  capital  stock  of  a  corpora-  136,000  to  creditors  who  held  a  portion  of 

tion,  and  especially  an  unpaid  subacrip-  the   bonds  as  collateral  security.      This 

tion  therefor,  constitutes  a  trust  fund  for  purchase  was  made  Sept.  8,  1857,  and  on 

the  benefit  of  general  creditora  of  the  cor-  Jan.  29,  1868,  the  transaction  was  assailed 

poration,  and  that  the  trust  cannot  be  de-  as  ultra  vires  on  the  part  of  the  city 

feated  by  any  device  short  of  an  actual  authorities,  by  judgment  creditora  of  the 

payment  in  good  faith.     In  New  Albany  corporation,  who  filed  their  bill  to  set 

V.  Burke,  11  id.  96,  a  compromise  with  a  aside    the   arrangement      The    Supreme 

muniiuiMil  corporation  by  which  a  part  of  Court  of  the  United  States  decided  that 

its  sul)Bcription  was  released  was  held  valid,  this  arrangement  was  not  a  modification 

In  that  case  the  city  of  New  Albany  sub-  of  the  subscription  previously  made,  or  a 

MM'ibe^l  for  $200,000  of  the  capital  stock  bonus  given  for  a  release,  but  rather  a 

of  a  railroad  coniiMuy,  and  issued  bonds  purchase  of  the  city  debt,  not  beyond  the 

for  a  imrt  of  the  subscription,  the  balance  power  of  the  contracting  parties,  and  not 

to  lie  isa\ie<i  when  the  road  was  completed  fraudulent  as  to  creditora  of  the  corpora- 

to  a  oortain  point.     The  bonds  issued  were  tion,  since  the  evidence  was  uncontradicted 

phnlgiHi  by  the  com|Viny  to  its  creditora  that  it  was  deemed,  at  the  time,  an  ad- 

tn  stHMire  an  indobteilness  of  less  than  half  vantageons  sale  or  arrangement  for  the 

thoir  nominal  value.     The  taxpayera  of  company ;  and,  moreover,  it  was  not  made 

the  oity  bro\ight  a  bill  in  equity  to  enjoin  in  secret,  but  on  the  contrary  the  ordi- 

the  city  finnm  paWng  these  bonds,  upon  the  nance  of  the  city  was  published*  at  the 

ground  that   they  were  invalid.      These  time.    The  court  also  held  that,  in  any 

proi^tyniings  dopmnsted  the  value  of  the  event,  the  laches  of  the  complainants  were 

K>niK  and  the  cmlitora  thrnitened  to  sell  fintal  to  tbeir  bffl. 
them,  which  if  done  at  that  time  would 
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tJu  other  stockholders  hold,  nor  must  it  he  such  as  operates  as  a  fravd 
upon  them  or  the  creditors  of  the  corporation} 

Sec.  83.  Daty  of  Directors  aa  to  Calls. — Where  the  statute  imposes 
upon  the  directors  the  duty  of  making  calls  upon  stock,  or  where  it  is 
vested  in  the  stockholders,  who  have  directed  the  directors  to  make 
a  call,  a  court  of  equity  will  enforce  the  discharge  of  this  duty,  upon 
the  application  of  any  creditor  or  representative  of  creditors,  or  the 
court  will  itself  make  the  calL  In  other  words,  in  this  respect  it 
will  do  what  it  was  the  duty  of  the  corporation  to  do.^  But  before 
there  is  any  obligation  upon  the  stockholder  to  pay  without  an 
assessment  and  call  by  the  company,  there  must  be  some  order  of  a 
court  of  competent  jurisdiction,  or  some  authorized  demand  upon 
him  for  payment ;  and  until  such  order  or  demand  is  made,  the  stat- 
ute of  limitations  does  not  begin  to  run  thereon.^    But  unless  the 

^  Mann  v.  Cooke,  20  Conn.  178  ;  Snwyer  for  payment.     The  defendant   in    error 

V.  Hoag,   aiUe ;  New  Albany  v.   Burke,  owed  the  creditors  nothing,  and  he  owed 

ante ;  Graff  v.  Pittsburgh,  &c.  R.  R.  Co.,  the  company  nothing  save  such  unpaid 

81   Penn.  St.  489  ;  Upton  v.  Tribilcock,  portion  of  his  stock  as  might  be  necessary 

91  U.  S.  45;  Swartwout  v.  Michigan,  &c.  to  satisfy  the  cUinis   of   the    creditors. 

B.  R.  Co.,  24  Mich.  389  ;  Mann  v.  Pentz,  Upon  the  bankruptcy  of  the  company  his 

2  Sandf.  Ch.  (N.  Y.)  257;  Chandler  v,  obligation  was  to  pay  to   the  assignees, 

Brown,  77  111.  333  ;  Melvin  «.  Lamar  Ins.  upon  demand,  such  amount  upon  his  un- 

Co.,  80  lU.  446  ;  Zirkel  v.  Joliet  Opera  paid  stock  as  would  be  sufficient,  with  the 

Honse,  79  111.  344 ;  Tuckerman  v.  Brown,  other  assets  of  the  company,  to  pay  its 

33  N.  Y.  297  ;  Mann  v.  Currie,  2  Barb,  debts.     He  was  under  no  obligation  to  pay 

(N.  Y.)  294  ;  Penobncot,  &c  R.  R.  Co.  v.  any  more,  and  he  was  under  no  obligation 

Dunn,  39  Me.  587  ;  Currier  v,  Lebanon  to  pay  anything  untU  the  amount  neces- 

Slate  Co.,   56   N.   H.  262 ;  Chandler  v.  sary  for  him  to  pay  was  at  least  approxi- 

Brown,  77  111.  383 ;  SneU*s  Case,  L.  B.  mately  ascertained.    UntU  then  his  obli- 

5  Ch.  22  ;  In  re  London,  &c.  Coal  Co.,  gation  to  pay  did  not  become  complete. 

L.  B.  5  Ch.  DiT.  525 ;  Levick's  Case,  40  But  not  only  was  it  necessary  that  the 

L.  J.  Ch.  180  ;  Sidney's  Case,  L.  B.  13  amount  required  to  satisfy  creditors  should 

Eq.  228.  be  ascertained,  but  that  the  agreement 

*  Curry  v.  Woodward,  53  Ala.  371 ;  between  the  company  and  the  stockholder, 
Robinson  v.  Bank  of  Darien,  18  Ga.  65  ;  to  the  effect  that  the  latter  should  not  be 
Ward  V.  GriswoldviUe  Mfg.  Co.,  16  Conn,  required  to  make  any  further  payments  on 
001.  his  stock,  should  be  set  aside  as  in  fraud 

*  Nimmo  v.  Walker,  14  La.  An.  581  ;  of  creditors.  No  action  at  law  would  lie 
Van  Hook  v.  Whitlock,  3  Paige  Ch.  to  recover  the  unpaid  balance  due  on  the 
(N.  Y. )  409  ;  Salsbury  v.  Black,  6  H.  &  stock  until  this  was  done.  The  proceed- 
J.  (Md.)  293;  Quigg  v.  Eittredge,  18  ing  for  an  asftessment  in  the  bankruptcy 
K.  H.  137  ;  Sinkler  v.  Indiana,  &c  Turn-  court  was  in  effect  a  proceeding  to  accom- 
pike  Co.,  3  Penn.  149  ;  Walter  v.  Walter,  plish  two  purposes,  first,  to  set  aside  the 
1  Whart.  (Penn.)  292.  In  Scoville  v.  contract  between  the  company  and  the 
Thayer,  antey  Wood,  J.,  in  passing  upon  stockholder  ;  and,  second,  to  fix  the  amount 
the  question,  said :  "  In  this  case  there  which  the  stockholder  should  be  required 
was  no  obligation  resting  on  the  stock-  to  pay.  Until  these  things  were  done  the 
holder  to  pay  at  all  until  some  authorized  cause  of  action  against  the  stockholder  did 
demand  in  behalf  of  creditors  was  made  not  accrue,  although  his  primary  obliga- 
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a  notice  of  the  time  ami 
necessary;^  nor  where  the 

|i  this.  In  Terr;  v.  Tubman,  93 
.  the  suit  was  hy  •  biUholder  of 
ent  bank  against  a  stockhoM^r 
e  tho  individoal  liabitit;  of  the 
m;  the  bills  of  the  bank  held  bj 
r.  The  court  decided  that  tlie 
not  ao  much  like  that  of  the 
of  the  collection  of  a  debt, 
[jre»iou8  proceeding  agstDst  the 
implied,  as  it  was  like  ■  gnar- 
«ymeot  whi^re  resort  may  be  had 
O  the  guaranlor,  without  a  pre- 
^needing  agBiuBt  the  principal. 
udon  of  the  court  Lherefote  waa 


1  favor 


t]  tame  notorionslj  and  contiDnoiulj 
*''  't.  It  is  clear  that  this  anthority 
application  to  the  question  in 
^he  case  of  Terry  v.  Andetsoi),  95 
lao  relied  on  by  defendant  in 
Sis  a  snit  in  equity  to  enforce  the 
»al  liability  of  the  stockholden  of 
I  and  to  collect  unpaid  subscn'p- 
t  ita  capital  sCock.  There  was  no 
u  the  part  of  the  bank  not  to 
She  balance  due  on  the  stock.  Tha 
Celf  could  have  enforced  payaeol, 
^T^ard  to  the  necessity  for  ita  cd- 
£to  satisfy  the  debts  of  the  bank. 
2he  court  held  that  the  statute  of 
inn  began  to  run  against  the  bank 
^creditors,  in  favor  of  the  stocb- 
•«'hen  the  bank  stopped  jiaymmL 
•cases  of  Bnker  «.  Atlas  Buik,  B 
^ass.)  1S2,  and  CammoDWealtfa  v. 
ite  Bank,  3  Allen  (Mas<i.),  i% 
^ed  on  by  defendant  in  error,  it 
n  that  upon  suspension  of  payotent 
Iianks  there  was  a  present  and  no- 
pal liability  of  their  stockholder^ 
the  conrt  held  wm  barred  by  the 

ioson  V.  CrawfotdsTille,  &c.  R.  B. 
5d.  280  ;  New  Albany,  fcc  E.  B. 
ScCormick,  10  id.  40S  ;  Bieedlone 
rDTille,  fcc.  R.B.  Co.,  12  id.  114; 
;lto.  B.  E.  Co.  5,  Vason,  67  Ga, 
Lake  Ontano,  ke.  B.  B.  Co.  «■ 
Se  N.  Y.  *E1. 
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charter  or  contract  fixes  the  time  of  paymeDt;^  and  in  such  cases  the 
statute  ol  limitations  would  begin  to  run  from  the  date  of  the  con- 
tract But  the  rule  is  otherwise  where  the  subscription  is  payable 
in  property  or  labor.*  If  the  statute  so  provides,  notice  must  be 
given  as  prescribed  therein ;  and  in  an  action  to  recover  the  call,  the 
complaint  should  contain  an  averment  of  such  notice.^  If  the  kind 
of  notice  is  not  specified  in  the  statute,  it  has  been  held  that  a  notice 
by  publication  is  sufficient;^  and  personal  notice  is  sufficient,  although 
the  statute  provides  for  a  different  species  of  notice.^ 

limitation  of  six  years.  In  the  case  of  pay  before  his  contract  requires  it,  merely 
Baker  v.  Atlas  Bank,  the  court  said  :  '  The  because  the  assignee  may  be  in  haste  to 
demand  sought  to  be  enforced  in  this  suit  close  up  the  estate.  If  his  obligation 
was  a  debt  alleged  to  be  due  to  the  bank,  were  evidenced  by  a  promissory  note  due 
Wlienever,  therefore,  the  bank  became  in-  at  a  future  day,  he  could  not  be  compelled 
mlTent  by  the  loss  of  its  capital  stock,  an  to  pay  it  before  maturity  in  order  that  the 
action  accrued  to  the  bank,  —  according  bankrupt  estate  might  be  speedily  settled, 
to  the  ix)nstruction  of  the  SOth  section  So  if  some  act  must  be  done  by  the  as- 
(Rev.  Stats.,  ch.  36)  which  is  contended  signee,  such  as  a  demand  of  payment  be- 
for  by  plaintilT  's  counsel,  —  to  recover  the  fore  his  liability  is  fixed,  he  cannot  be 
sum  from  the  stockholders  respectively,  compelled  to  pay  until  the  prerequisites 
equal  to  each  one*s  share  of  stock.  The  have  been  perfoi-med.  In  short,  until  an 
statute  therefore  began  to  run  in  strict-  unconditional  liability  to  pay  something 
Dess  immediately  on  the  loss  of  the  capital  is  fastened  on  the  debtor  no  action  can  be 
stock,  and  certainly  when  the  bank  maintained  against  him,  and  the  statute  of 
stopped  payment ;  and  after  the  lapse  of  limitations  does  not  begin  to  run  in  his  fa- 
six  years  from  that  time  the  debt  was  vor.  The  suggestion  that  the  assignee  may 
bsrred.*  But  in  the  present  case,  as  we  postpone  indefinitely  the  necessary  steps 
have  seen,  as  between  the  company  and  its  to  fix  the  liability  of  the  debtor  and  thus 
stockholders  there  was  no  obligation  on  defeat  the  policy  of  the  law,  does  not  an- 
the  part  of  the  latter  to  pay  the  residue  of  swer  the  proposition  that  the  debtor  can- 
their  stock,  unless  it  became  necessary  to  not  be  sued  until  a  cause  of  action  has 
satisfy  creditors.  We  think  therefore  we  accrued  against  him.  It  is  presumed  that 
are  safe  in  saying  that  the  statute  did  not  the  assignee  will  do  his  duty."  Cherry  v. 
begin  to  run  in  favor  of  the  stockholders  Lamar,  58  Ga.  541.  See  also  Wood  on 
mitil  at  the  very  least  the  necessity  for  Limitations,  826 ;  Curry  v.  Woodward,  53 
the  payment  had  been  ascertained,  and  an  Ala.  871. 

aathorized  demand  of  payment  made.  It  *  New  Albany,  Ac.  R.  R.  Co.  ».  Pick- 
is  said  by  defendant  in  error  that  to  hold  ens,  ante  ;  Goodrich  v.  Reynolds,  81  111. 
that  the  suit  to  recover  the  sums  due  on  490. 

the  stock  held  by  him  is  not  barred,  would         *  Ohio,  &c.  R.  R.  Co.  v.  Cramer,  28 

defeat  the  policy  of  the  Bankrupt  Act,  Ind.  490. 

which  is  a  speedy  settlement  of  the  bank-         »  Mississippi,  &c.  R.  R.  Co.  v.  Gastner, 

mpt's  esUte  and  the  equitable  distribution  20  Ark.   456  ;  Alabama,  &c.  R.  R.  Co.  v. 

of  his  assets  among  the  creditors.     Un-  Rawley,  9  Fla.  608  ;  Wear ».  Jacksonville, 

questionably  a  prompt  administration  of  Ac.   R.  R.  Co.,  24  111.  593 ;  Spangler  v, 

the  bankrupt's  assets  was  one  of  the  ends  Indiana,  &c.  R.  R.  Co.,  21  id.  276  ;  Sands 

which  the  Bankrupt  Act  had  in  view  ;  but  v.  Sanders,  26  N.  Y.  239. 
this  pohcy  must  be  held  to  be  subordin-         *  Hall  v.  United  States  Ins.  Co.,  5  Gill 

ate  to  a  just  regard  for  the  rights  of  both  (Md.),  484. 

the  creditors  and  debtors  of  the  bankrupt         *  Schenectady,  &c.  Plank  Road  Co.  ». 

eirtate.    The  debtor  cannot  be  forced  to  Thatcher,  11  N.  Y.  102  ;  Lexington,  &c 
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Any  agreement  between  the  corporation  and  the  stockholder  that 
he  shall  have  his  stock  at  less  than  par,  whether  under  an  original  sub- 
scription therefor,  or  upon  an  increase  of  the  stock,  is  void  as  against 
the  creditora  of  the  company ;  and  payment  of  the  difference  between 
the  sum  paid  and  the  par  value  will  be  enforced  in  equity,  upon  a 
bill  filed  by  them  or  their  representative  or  in  an  action  at  law,  by 
an  assignee  in  bankruptcy.  Thus,  in  a  case  before  cited,^  subscribers 
to  the  stock  of  an  incorporated  company  paid  twenty  per  cent  on 
their  shares,  and  it  was  agreed  between  them  and  the  company  that 
no  further  assessments  should  be  made  thereon,  and  certificates  for 
full-paid  shares  were  issued  to  them.  The  company  was  adjudicated 
bankrupt,  and  it  became  necessary  to  assess  the  unpaid  stock  to  sat- 
isfy claims  of  creditors  of  the  company.  It  was  held  that  the  agree- 
ment between  the  company  and  its  stockholders  was  in  equity  void 
as  to  creditoi-s,  and  that  before  an  action  at  law  could  be  maintained 
by  the  assignee  to  recover  the  unpaid  balance,  some  proceedings  in 
equity  were  essential  to  set  aside  the  agreement  between  the  corpora- 
tion and  the  stockholders,  and  directing  the  corporation  to  make  an 
assessment. 

Sec.  84.  Demand  and  Notioe  of  Calls.  —  If,  as  has  been  before 
stated,  the  statute  makes  provision  for  demand  or  notice  of  calls,  its 
requirements  in  that  respect  must  be  substantially  followed.  If 
the  length  of  notice  is  not  stated,  then  reasonable  notice  must  be 
given.  If  the  statute  provides  for  notice  by  publication  in  a  news- 
paper, it  is  generally  held  that  personal  notice  will  suffice,  if  of  the 
requisite  duration,  as  the  object  of  the  statute,  that  the  subscriber 
shall  have  an  opportunity  to  meet  or  contest  the  call,  is  met  in 
either  case.^     If  the  statute  makes  no  provision  for  demand  or 

R.  R.  Co.  V.  Chandler,  18  Met.  (Mass.)  periods  as  shall  be  fixed  by  the  board  of 
811,  as  the  statute  is  treated  as  merely  directors,  provided  that  sixty  days'  notice 
directory.  Mississippi,  &c.  R.  R.  Co.  v.  be  given  of  each  call,  published  in  at  least 
Gastner,  ante.  two  new8paiK>r8  in  South  Arkansas,  and 
1  Sroville  v.  Thayer,  ante.  one  in  the  city  of  Little  Rock,"  the  giving 
«  MoCarty  v.  Selinsgrove,  &c.  R.  R.  sixty  days'  notice  was  held  to  be  a  con- 
Co.,  87  Penn.  St.  832  ;  Unthank  r.  Turn-  dition  precedent  to  the  right  of  action 
pike  Co,,' 6  Ind.  125;  Macon,  Ac.  R.  R.  by  the  company,  but  that  the  pioTisions 
Co.  r.  Vnson,  67  Ga.  814  ;  Rutland,  &c.  as  to  the  mode  of  giving  notice  are  direc- 
R.  R.  Co.  V.  Thrall,  85  Vt.  686;  Spangler  tory,  and  personal  notice  is  sufficient 
».  Indiana,  Ac.  R.  R.  Co.,  21  111.  276;  And  where  the  declaration  in  such  case  set 
Snnda  v.  Sanders,  26  N.  Y.  239 ;  Wear  v.  forth  the  days  on  which  the  assessments 
Jacksonville,  &c.  R.  R.  Co.,  24  111.  693.  sued  for  were  made,  alleging  that  the 
Wliere  the  charter  provided  that  "pay-  defendant  then  had  notice  and  was  re- 
ment  of  the  shares  of  the  capital  stock  quested  to  make  payment,  it  was  held,  on 
shall  be  made  in  such  sums  and  at  sach  demurrer,  that  the  court  would  look  to 
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notice,  none  need  be  proved^  Thus,  subscribers  to  the  stock  of  a  rail- 
road company  stipulated  to  pay  the  first  instalment  after  the  work 
should  be  commenced,  "as  shall  hereafter  be  directed  by  the  direc- 
tors of  said  company."  There  was  no  stipulation  for  notice  to  the 
subscribers  of  the  calling  in  of  the  instalment  It  was  held  that  no 
proof  of  notice  or  demand,  other  than  an  order  passed  as  above,  by 
the  directors,  and  entered  on  the  record-book,  was  necessary  in  a 
suit  against  a  subscriber  to  recover  the  iustalment.' 

Sec.  85.  Rule  as  to  Notice  when  neither  Charter  nor  By-law  pro- 
Tides  for  it.  —  If  the  charter  provides  that  the  corpomtiou  may  by 
by-law  provide  what  notice  shall  be  given,  the  fact  that  no  such 
provision  has  been  made,  but  that  the  directors  voted  an  assessment 
and  directed  that  notice  should  be  given  in  a  certain  way,  does  not 
defeat  the  assessment,  especially  as  to  those  stockholders  who  have 
never  made  any  attempt  to  have  a  by-law  relative  to  notice  adopted,* 
the  court  holding,  in  the  case  last  cited,  that  the  mode  of  notice 
provided  in  the  charter  is  not  necessarily  exclusive  of  all  other 
modes.  Where  the  statute  requires  that  notice  shall  be  given  in 
a  certain  way,  the  declaration  should  state  that  such  notice  was 
given,  or  at  least  that  notice  was  duly  given  as  required  by  law,* 
or  that  the  subscriber  waived  notice.^ 

Sec.  86.  Demand  unnecessary,  when.  —  No  demand  for  a  call  is 
required  where  the  original  agreement  or  the  charter  expressly  fixes 

thfi  time  of  filing  the  declaration  to  asoer-  held  that  a  notice  to  the  aubBcriber  in 

tain  whether  the  sixty  da)'8  had  expired,  hand,  not  signed  as  required  by  the  statute, 

Mississippi,  &c.  R.  R.  Co.  v.  Gastner,  20  was  not  sufficient.     Lewey's  Island  R.  R 

Ark.  465.    But  8«^  Tomlin  v.  Tonica,  &c.  Co.  v.  Bolton,  48  Me.  461.     And  the  same 

R.  R.  Co.,  23  IlL  429.     In  a  Massachu-  rule  was  adopted  in  Mills  v.  Bough,  8  Ad. 

setts  case,  —  Jones   v,    Sisson,    6    Gray  &  El.  n.  8.  846. 

(Mass.),  288,  — it  was  held  that  giving  per-         i  Peake  v.  Wabash  R.  R.  Co.,  18  111. 

sonal  notice  of  an  assessment  laid  by  a  88  ;  Fisher  v.  Eransville,  &c.  R  R.  Co., 

mutual  fire  insurance  company  is  a  suffi-  7  Ind.  407  ;  Wilson  v.  Wills  Valley  R.  R. 

cient  pubUcaUon,  within  the  meaning  of  a  Co.,  38  Ga.  466;  Harlem  Canal  Co.  v. 

provision  in  their  charter,  requiring  an  Seixas,   2  Hall  (N.  Y.),  504;  Eppes  v. 

assessment  to  be  paid  "within  thirty  days  Mississippi,  &c.  R  R.  Co.,  85  Ala.  33.     ' 
after  notice  of  said  assessment  shall  have         a  Ross  v.  Lafayette,  &c.  R.  R.  Co.,  6 

been  publuh^d."     But  where  a  railroad  Ind.    297 ;  Danbury,   &c.  R  R.  Co.  v. 

charter  aothorizing  the  sale  of  the  stock  of  Wilson,  22  Conn.  485. 
^^qaen^««l»criber8  required  notice  of         >  Danbury,  Ac.  R  R  Co.  v.  Wilson, 

the  assessment  to  be  given  thirty  days  ante. 

beforetheorderofthedirectorsfor  the  sale         *  Alabama,  &c.  RR  Co.  v.  Rowley, 

of  the  shares,  and  that  the  sale  should  be  9  Fla.  608  ;  Mississippi,  Ac  R.  R.  Co.  v. 

by  public  auction  at  the  post-office  in  C,  Gastner,  ante, 

tod  that  the  treamrer  should  give  the         »  Rutland,  Ac.  R  R  Co.  v.  Thrall,  86 

■uhscribers  a  notice  in  hand  siffvied  by  him  Vt.  636. 
or  by  a  director,  in  his  behalf,  —  it  was 
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the  time  of  payment.^  But  if  the  subscription  is  payable  in  prop- 
erty or  work,  a  demand  is  necessary  before  payment  can  be  claimed 
in  money .^  The  measure  of  damages  in  an  action  for  a  call,  is  the 
amount  of  the  assessment  with  interest  from  the  time  of  default^ 

1  New  Albany,  &c  E.  R.  Co.  v.  Pick-  «  Gould  v,  Oneonta,   71  N.  Y.  298 ; 

ens,  5  Ind.  247  ;  Qoodrich  v,  Reynolds,  81  Southern,  &c.  R  R.  Co.  v.  MorsTia,  61 

111.  490.  Barb.  (N.  Y.)  180;  Upton  v,  Bonibsm, 

*  Ohio,  &c  R.  R.  Ca  9.  Cramer,  28  8  Bias.  (U.  S.  0.  C.)  520. 
Ind.  490. 
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CHAPTEB  V. 

Preferred  Stock,  etc. 


Skc  87.  Fonn  of :  Bight  to  issue. 

88.  Status  of  preferred  Stockholder. 

89.  How  Dividends  must  be  paid  on. 

90.  How  Bights  of  may  be  enforced. 

91.  Shares  may  be  attached. 


Sbc.  92.  Increase  of  Stock. 

98.  Fraudulent,   and  over  issae  of. 

Stock. 
94.  Sales  of  Sfcock  by  Corporation 

before  Incorporation. 


Sec.  87.  Form  of:  Right  to  iwiie.  —  Preferred  or  guaranteed 
stock  is  a  species  of  stock  issued  by  corporations  which  gives  to  its 
holders  a  priority  or  preference  over  the  holders  of  the  common 
stock,  in  the  payment  of  dividends  out  of  the  net  earnings  of  the 
corporation.^  It  may  be  said  to  be  a  species  of  stock  devised  as  a 
sabstitnte  for  any  other  species  of  obligations,  to  raise  money  for 
the  furtherance  of  the  enterprise,  or  to  extinguish  other  outstanding 
obligations.'  The  form  of  these  certificates  is  usually  substantially 
as  follows :  ^ 

THB  laCHIOAN  SOUTHBAN  AND    NORTHERN  INDIANA  RAILROAD  COMPANY. 
•        No.  (Vignette.)  Shares.  4 

^     i^  OUARANTEED  TSN  PER  CENT  STOCK.  % 

?  I       This  iB  to  certify  that  g 

.  I                                                   entitled  to  •  1. 

3  shares  of  one  hundred  dollars  each  in  the  goaranteed  capital  stock  of  the  ^1 

%  Michigan  Son  them  and  Northern  Indiana  Railroad  Company,  denomi-  & 

I  nated  "  Construction  Stock."    Said  stock  is  entitled  to  dividends  at  the  S" 

1  rate  of  ten  per  cent  per  annum,  payable  semi-annually,  in  New  York,  on  5. 

2  the  first  days  of  June  and  December  in  each  year,  out  of  the  net  earn-  ^ 
^  ings  of  said  company,  and  is  also  entitled  to  share  pro  rata  with  the 

^  other  stock  of  the  company,  in  any  excess  of  earnings  over  ten  per  cent         g, 

h  per  annmn,  and  the  payment  of  dividends  as  aforesaid  is  hereby  gnaran-    »^   h 

"g  teed.     The  said  stock  is  transferable  only  on  the  books  of  the  company, 

1  at  their  office  in  the  city  of  New  York,  by  the  said  stockholder,  in  per- 

^  son,  or  by  attorney,    g    gJ 

g  on  the  surrender  of  this  certificate.  S 

I  In  witness  whereof,  the  said  company  have  caused  the  same  to  be  regis- 

g  tered  and  this  certificate  to  be  signed  by  their  President  and  Treasurer, 

S  and  countersigned  by  their  Secretary. 

Dated  at  New  York,  this  day  of  185 

Treanur&r.  President. 

^  West  Chester,  &c.  B.  R.  Co.  v.  Jack-  Wall.  (IT.  S.)  186  ;  Bailey  v.  Hannibal, 
•on,  77  Penn.  St  821.  ko.  R.  B.  Co.,  17  id.  96  ;  Totten  v,  Tison. 

s  St  John  9.  Erie,  &c.  B.  B.  Co.  22    54  Ga.  139. 


o 
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The  authority  of  the  corporation,  as  is  generally  held,  must  be 
derived  from  the  charter  or  general  law,  although  it  has  been  held 
not  to  be  'idtra  vires  for  a  railroad  company  to  contract  to  issue  pre- 
ferred stock,  —  provided  the  whole  number  of  shares  does  not  exceed 
the  amount  authorized  by  the  charter ;  ^  and  carrying  this  doctrine 
out  to  its  legitimate  sequence,  the  issue  of  such  stock  would  not  l>e 
vitra  vires  when  the  corporation  has  authority  from  time  to  time  to 
increase  its  capital  stock.  Indeed,  inasmuch  as  a  corporation  has 
the  power  to  contract  debts,  and  to  issue  securities  therefor,  as  a  part 
of  its  incidental  powers,  it  is  sometimes  claimed  that  if  the  power  to 
increase  tlie  stock  of  the  corporation  is  given  in  the  charter  or  by 
the  general  law,  it  may  issue  this  class  of  securities  without  special 
authority,  as  well  as  any  other;*  but  the  weight  of  authority  seems 
to  be  to  tlie  effect  that  special  authority  is  necessary,  especially  after 
the  original  capital  has  been  obtained,  unless  the  assent  of  the  other 
stockholders  has  first  been  obtained.  This  rule  is  predicated  upon 
the  ground  that  any  action  of  the  corporation  dividing  the  shares  of 
stock  sold,  and  in  the  hands  of  lawful  owners  into  two  classes,  one 
of  which  has  a  preference  over  the  other  in  sharing  the  earnings, 
injuriously  affects  vested  rights.*    But  it  is  held  that,  inasmuch  as 

^  Hazlehurst  v.  Savannah,  &c.  R.  R.  amend,  and  repeal  by-laws,  and  to  issne 

Co.,  48  Ga.  18.  certificates  of  stock  in  such  form  and  8nb> 

^  In  Harrison  v.  Mexican  Railway  Co.,  ject  to  such  regulations  as  it  miglit  from 

L.  R.  19  Eq.  358,  it  was  held  that  the  time  to  time,   by  its  by-laws,  prescribe, 

power  to  issue  this  class  of  stock  need  not  It  was  held  that  while  the  company,  on- 

be  expressly  given,  but  that  the  power  dor  this  general  authority,   might  hare 

may  be  implied,  when  the  language  of  the  had  the  corporate  power  in  the  ^tA  in- 

charter  will  admit  of  it  stance  to  provide  by  its  by-laws  for  the 

'  Hoyt  p.  Quicksilver  Mining  Co.,  17  issuing  of  a  portion  of  its  certificates  as 
Hun  (N.  y.),  169 ;  Moss  v.  Syers,  11  W.  preferred  shares,  it  had  not  power  after- 
R  1046 ;  Harrison  v.  Mexican  R.  R.  Co.,  wards,  by  a  vote  of  a  mfgority  of  the 
L.  R.  19  Eq.  Cas.  858  ;  Sturge  v.  Eastern  stockholders,  to  provide  that  the  holders 
Union  R.  R.  Co.,  7  De  G.  M.  &  G.  158  ;  of  common  stock  might  convert  the  same 
Huttonv.  Scarborough  Cliff  Hotel  Co..  2  into  preferred  stock,  entitled  to  certain 
Dr.  &  S.  521 ;  Fielden  v.  Lancashire  ft  privileges,  upon  jnyment  of  a  specified 
Yorkshire  Railway  Co.,  2  De  G.  &  Sm.  sum.  Daniels,  J.)  delivering  the  opinion 
531  ;  Matthews  v.  Great  Northern  Rail-  of  the  court,  states  the  rule  thus :  "  With- 
way  Co.,  28  L.  J.  Ch.  375.  Kent  r.  out  the  actual  authority  of  law  or  the  con- 
Quicksilver  Mining  Co.,  12  Hun  (N.  Y.),  sent  of  the  holders  of  iJie  common  shares, 
53,  was  a  case  where  a  joint-stock  corpora-  the  power  to  issue  preferred  stock  of  the 
tion,  pursuant  to  the  provisions  of  its  char-  description  of  that  presented  in  this  case, 
ter,  established  its  capital  at  $10,000,000,  does  not  seem  to  have  been  saooessfuUy 
divided  into  100,000  shares  of  $100  each,  maintained  in  even  a  single  instance, 
and  issued  certificates  therefor  in  the  usual  And  as  the  shares  themselves  are  issoed  in 
form.  The  charter  in  terms  conferred  no  a  form  clearly  importing  a  right  in  the 
power  to  issue  preferred  stock.  The  com-  holder  to  demand  and  receive  a  corre- 
pany,  however,  had  power  to  make,  alter,  sftonding  portion  of  the  net  earnings  of  the 
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the  holders  of  the  common  stock  alone  are  afifected  by  the  issue  of 
preferred  stock,  if  they  acquiesce  in  its  issue,  even  though  such 

eompany,  it  cannot  eonaistently  be  held  mained  to  inquire,  whether  the  obligation 

that  he  can  be  deprived,  vdthout  his  own  given  was  a  lawful  instrument.     But  it 

Gonsent,   of  that  right  by  the  combined  was  not  a  borrowing.     The  idea  of  a  bor- 

act  of  the  directors  and  other  shareholders  rowing  is  not  fiUed  out,  unless  there  is  in 

in  the  corporation.     If  that  could  be  done,  the  agreement  therefor  a  promihe  or  un- 

corporations  would  be  enabled,  under  the  derstanding  that  what  is  borrowed  wiU  be 

sanction  of  the  law,  to  perpetrate  the  most  repaid  or  rotumed,  —  the  thing  itself,  or 

gross  frauds  ;  for  they  could  receive  the  something  like  it  of  equal  value,  — with  or 

subscriber's  money,    ostensibly    and  ex-  without  compensation  for  the  use  of  it  in 

preasly  for  one  thing,  and  afterwards  de-  the  mean  time.     To  borrow  is  the  recipro- 

prive  him  of  its  substantial  benefit,  by  cal  action  with  to  lend  ;  and  to  lend,  or 

converting  it  into  another,  entirely  differ-  to  loan,  say  the  dictionaries,  is  the  parting 

ent,  and  of  inconsiderable  value.     Persons  with  a  thing  of  value  to  another  for  a 

do  not  subscribe  for,  nor  deal  in,  the  stock  time  fixed  or  indefinite,  yet  to  have  some- 

<^  corporations  apon  any  such  understand-  time  an  ending,  to  be  used  or  ei^oyed  by 

in^     They  proceed  upon  the  expectation,  that  other,  —  the  thing  itself,  or  the  equiv- 

justified  by  law,  that  the  shares  they  have  alent  of  it,  to  be  given  back  at  the  time 

shall  not  be  destroyed  by  giving  others  a  fixed,  or  when  lawfully  asked  for,  with  or 

preference  over  them,  without  first  oh-  without  compensation  for  the  use,  as  may 

taining  their  consent, — where  no  power  of  be  agreed  upon.     In  this  transaction  with 

that  nature  has  been  created  by  statute,  some  stockholders,    that  corporation  had 

or  reserved  to  be  exercised  afterwards  by  not  the  right,  nor  was  it  under  the  liabil- 

the  corporation  itself.     Property  of  this  ity,  to  ever  pay  back  the  five  dollars  per 

description  is  protected  from    spoliation  share  furnished  by  them  to  it ;  that  was 

by  the  same  safeguards  as  have  been  de-  not  named  in  the  terms  of  the  obligation 

vised  for  the  preservation  of  the  interest  given,  nor  was  it  conlemplated  in  the  ne- 

of  the  owner  in  that  of  a  more  tangible  gotlation  and  bargain.     The  stockholder 

character.     He  cannot  be  deprived  of  it  had  not  by  the  scope  of  his  bargain,  nor 

contrary  to  the  essence  of  the  contract  by  the  terras  of  the  written  evidence  of  it, 

creating  it,  or  without  his  expressed  or  any  right  ever  to  ask  for  repayment  of  the 

implied  consent."    The  case  of  Hoyt  v.  money  furnished  by  him.     In  short,  there 

Quicksilver  Mining  Co.,  17  Hun  (N.  Y.),  was  not  proved  thereby  the  relation  of 

169,  is  part  of  the  same  general  litigation,  debtor  and    creditor.      The    stockholder 

The  decision  of  the  General  Term  of  the  parted  forever  with  the  money  furnished, 

second  department  seems  to  be  based  upon  inasmuch  as  the  charter  of  the  company  is 

ratification  and  acquiescence.     It  is  only  perpetual,  and  the  company  made  a  per- 

in  the  dissenting  opinion  of  Gilbert,  J.,  petual    charge    upon    its    net    earnings. 

that  the  principles  governing  the  power  to  Though  there  was  a  compensation  fixed 

issue  preferred  stock  are  considered.     In  for  the  use  of  the  mon^y,  and  though  it 

Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  was  to  take  the  form  of  a  yearly  payment, 

152,  FoLOER,  J.,  in  passing  upon  this  ques-  and  at  a  rate  the  same  as  the  then  lawful 

tioo,  said  :  **  This  corporation  was  in  need  rate  of  interest,  yet  we  cannot  conceive 

of  money  to  carry  on  its  authorized  busi-  that  the  transaction  was  a  loan  and  bor- 

ness.     It  did  get  money  for  that  purpose,  rowing  of  money,  with  a  compensation  for 

and  because  of  that  need  obtained  it  from  the  use  of  it.     If  it  had  been,  though  the 

some  of  the  stockholders ;  and  in  that  in-  compensation  was  great  for  the  sum  fnr- 

stance  from  some  of  them  alone.     If  the  nished,  yet  it  was  not  a  violation  of  the 

mode  by  which  that  money  was  got  was  a  many  laws  of  which  the  corporation  could 

bonfowing,  within  the  sense  which    the  avail  itself.      Laws  of  1850,  chap.  172. 

law  and  common  acceptation  give  to  that  And  the  courts  might  not  overhaul  it,  save, 

term,  then  the  transaction  so  far  would  perhaps,  as  an  unconsrionable  and  extor- 

have  been  lawful ;  and  it  would  have  re-  tionate  agreement,  —  1  Story's  £q.  Juris. 
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acquiescence  is  evidenced  only  by  their  failure  to  take  proper  legal 
steps  to  have  the  stock  invalidated,  for  an  unreasonable  period,  they 

S§  24d-381,  —  as  to  which  we  will  speak  own  as  laige  an  interest  in  the  oorpora- 

again  before  the  close.     The  transaction  tion,  its  capital,   affairs,  and  profits    to 

is  not  to  be  looked  upon  as  other  than  a  come,   as  any  other  holder  of   a  share, 

preference  of  one  class  of  stockholders  to  Certificates  of  stock  were  issued  under  this 

another,  as  giving  to  the  first  class  a  per-  by-law,  that  gave  no  expression  of  any 

petual,  inextinguishable  prior  right  to  a  thing  different  from  that.     When  that  by* 

portion  of  the  eainings  of  the  company,  law  was  adopted,  it  was  as  much  the  law 

before  the  other  class  might  have  any-  of  the  corporation  as  if  its  provisions  had 

thing  therefrom.     It  was  none  other  than  been  a  part  of  the  charter.     Presbjrterian 

the  creation  of  a  *  preferred  stock. '    Then  Church  v.  City  of  New  York,  5  Cow.  (N.  Y.) 

there  arises  the  query,  whether  there  was  588.   So  it  is  said  in  Grant  on  Corporation, 

at  that  time  power  in  the  corporation  to  page  80,  in  a  qualified  way.      Thereby, 

distinguish  between  the  stockholders  in  it,  and  by  the  certificate  as  between  it  and 

to  form  them  into  two  classes,  and  to  give  every  stockholder,  the  capital  stock  of  the 

to  one  class  rights  in  the  corporate  prop-  company  was  fixed  in  amount,  in  the  nom- 

erty,  business,  and  earnings,  from  which  her  of  shares  into  which  it  was  divisible, 

the  other  was  shut  out.     We  are  not  pre-  and  in  the  peculiar  and  relative  value  of 

pared  to  say  that,  at  the  first,  the  cor-  each  share.     The  by-law  entered  into  the 

poration  might  not  have  lawfully  divided  compact    between    the    corporation     and 

the  interest  in  its  capital  stock  into  shares  every  taker  of  a  share  ;  it  was  in  the  na- 

arranged  in  classes,  preferring  one  class  to  ture  of  a  contract  between  them.     The 

another  in  the  right  it  should  have  in  the  holding  and  owning  of  a  share  gave  a  right 

profits  of  the  business.     The  charter  gave  which  could  not  be  divested  without  the 

power  to  make  such  by-laws  as  it  might  consent  of  the  holder  and  owner ;  or  nn- 

deem  proper,  consistent  with  constitution  less  the  power  so  to  do  had  been  reserved 

and  law,  and  to  issue  certificates  of  stock  in  some  way.    Mech.  Bank  v.  N.  Y.  &  X. 

representing  the  value  of  the  property.  H.  R.  R.  Co.,  18  N.  Y.  69»-627.     Shares 

We  know  nothing  in  the  constitution  or  of  stock  are  in  the  nature  of  ehoaes  in  ac- 

the  law  that  inhibits  a  corporation  from  titm,  and  give  the  holder  a  fixed  right  in 

beginning  its  corporate  action  by  classify-  the  division  of  the  profits  or  eaminga  of  a 

ing  the  shares  in  its  capital  stock,  with  company  so  long  an  it  exists,  and  of  ita 

peculiar  privileges  to  one  share  over  an-  effects  when  it  is  dissolved.     That  right  is 

other,  and  thus  offering  its  stock  to  the  as  inviolable  as  is  any  right  in  property, 

public    for    subscriptions    thereto.      No  and  can  no  more  be  taken  away  or  le«- 

rights  are  got  until  a  subscription  is  made,  ened,  against  the  will  of  the  owner,  than 

Each   subscriber  would  know  for  about  can  any  other  right,  unless  power  is  re- 

what  class  of  stock  he  put  down  his  name,  served  in  the  first  instance,  —  when  it  en- 

and  what  right  he  got  when  he  thus  be-  ters  into  the  constitution  of  the  right,  —  or 

rame  a  stockholder.     There  need  be  no  is  properly  derived  afterwards  from  a  sope- 

deception  or  mistake,  there  would  be  no  rior  lawgiver.     The  certificate  of  stock  is 

trenching  upon  rights  previously  acquired  ;  the  muniment  of  the  stockholder's  title 

no  contract,  express  or  im])lied,  would  be  and  evidence  of  his  right     It  expresses 

broken  or  impaired.     This  corporation  did  the  contract  between  the  corporation  and 

otherwise  :  a  by-law  was  duly  made,  which  his  co-stockholders  and  himself ;  and  that 

declared  the  whole  value  of  its  property,  contract  cannot,  he  being  unwilling,  be 

and  the  whole  amount  of  its  capital  stock,  taken  away  from  him,  or  changed  to  him, 

and  divided  the  whole  of  it  into  shares  without  his  prior  dereliction  or  under  the 

equal  in  amount,  and  directed  the  issuing  conditions  above  stated.     Now  it  is  mani- 

of  certificates  of  stock  therefor.     It  is  not  fest    that   any  action    of  a   corporation 

u>  be    said  that  this  by-law  authorized  which  takes  hold  o(  the  shares  of  its  capi- 

anvthing  but  shares  equal  in  value  and  in  tal  stock  already  sold,  and  in  the  bands  of 

right ;  or  that  the  taker  of  one  did  not  lawful  owners,  and  divides  them  into  two 
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are  bound  by  Uieir  acquiescence,  and  cannot  afterwards  take  meas- 
ures to  procure  the  cancellation  of  the  stock.    Thus,  in  a  New  York 


claaaea,  one  of  which  is  thereby  giren  a  nson  v.  R.  W.  12  Eng.  Rep.  798  ;  or,  the 
prior  nfjbt  to  a  receipt  of  a  fixed  sum  from  amount  of  the  capital  has  not  been  reached, 
the  eaminga  before  the  other  may  have  and  such  stock  is  issued  therefrom ;  Hazle- 
any  receipt  therefrom,  and  is  given  an  hurst  v.  Savannah  R.  R.  Co,  48  Oa.  13 ; 
equal  ahare  afterwards  with  the  other  in  Totten  v.  Tiaon,  55  ib.  189 ;  or,  there  was 
what  earnings  may  remain,  —  destroys  the  legislative  authority  ;  Davis  v.  Proprie- 
equalityof  the  shares,  takes  away  a  right  tors,  8  Met.  (Mass.)  82;  Rutland  R.  R. 
which  originally  exi<ited  in  it,  and  mate-  Co.  v.  Thrall,  85  Vt.  545  ;  or,  a  restric- 
rially  varies  the  effect  of  the  certificate  of  tion  to  authorized  capital,  and  there  waa 
stock.  It  is  saiil  that  when  a  corporation  unanimous  consent  of  the  stockholders; 
can  lawfully  buy  property,  or  get  money  Prouty  v.  M.S.  &  N.  I.R.R.  1  Hun  (N.  Y.), 
on  loan,  any  known  assurance  may  be  ex-  665  ;  48  Ga.  supra ;  or,  there  was  power 
acted  and  given  which  does  not  fall  within  to  redeem,  which  was  a  transaction  in  the 
the  prohibition  express  or  implied  of  some  nature  of  a  debt ;  West  Chester,  &c.  R.  R. 
statute,  —  Curtis  v.  Leavitt,  15  N.  Y.  7,  Co.  v.  Jackson,  77  Penn.  St.  821  ;  or,  the 
—  and  that  is  sought  to  be  applied  here,  opinion  was  ckiieT  ;  Bates  v.  Androecog- 
But  the  prohibition  to  such  action  as  this  gin  R.  R.  Co.,  49  Me.  491  ;  or,  it  was  the 
is  found,  not  indeed,  in  a  statute  com-  case  of  a  subscription  for  stock,  with  a 
monly  so  called,  but  in  the  constitutional  condition  for  interest  until  the  corpora- 
provision,  which  forbids  the  impairment  tion  was  in  operation  ;  Richardson  v.  Vt 
of  vested  rights  save  for  public  purposes  &  Mass.  R.  R.  Co.,  44  Vt.  618  ;  or,  it  was 
and  on  due  compensation.  The  right  an  action  on  a  soliscriptiou  more  favorable 
which  a  stockholder  gets  on  the  purchase  to  defendant  than  to  other  subscribers, 
of  his  shares  and  the  issue  to  him  of  the  and  it  was  held  that  defendant  could  not 
certificate  therefor,  is  such  a  vested  right,  set  up  the  lack  of  equality  ;  Evansville 
It  is  contended  that  the  power  so  to  do  is  R.  R.  Co.  v.  Evansville,  15  Ind.  895  ;  or, 
an  incidental  and  implied  power,  necessary  a  solemn  determination  of  this  question 
to  the  use  of  the  other  powers  of  the  cor-  was  not  necessary  for  the  disposal  of  the 
poration  ;  and  is  a  legitimate  meana  of  case  ;  Williston  v.  M.  S.  &  N.  I.  R.  R. 
raising  money  and  securing  the  agreed  Co.,  18  Allen  (Mass),  400 ;  or,  the  issue 
coDstderation  therefor.  We  have  already  was  authorized  by  the  articles  of  associa- 
oonceded  that  it  is  legitimate  to  borrow  tion  ;  in  re  A.  D.  St.  Nav.  &  Col.  Co.,  20 
money  and  to  secure  the  repayment  of  it,  L.  R.  Eq.  839  ;  or,  there  was  full  knowl- 
with  a  compensation  for  the  use  of  it.  edge  on  the  part  of  all  concerned ;  Lock- 
Bnt  that  is  when  it  is  done  in  such  wajra  hart  9.  Van  Alstyne,  81  Mich.  81  ;  or,  the 
as  to  put  the  burden  upon  all,  —  every  power  in  the  corporate  body  was  conceded, 
share  of  atook  alike,  ~  and  to  enable  every  and  it  was  denied  that  it  existed  in  the 
share  of  stock  to  be  relieved  therefrom  directors ;  Mclaughlin  «.  D.  &  M.  R.  R., 
alike  ;  in  auch  way  as  to  preserve  the  8  ib.  100.  We  will  not  say,  for  we  are  not 
equality  of  right  snd  privilege  and  value  called  upon  here  to  say,  that  never  can  a 
of  the  sharea,  and  maintain  intact  the  con-  corporation  rightfully,  against  the  dissent 
tmct  thereto  with  the  stockholder.  Cita-  of  a  portion  of  its  stockholders,  make 
tMMw  are  made  to  us  for  the  converse  of  some  of  the  stock  preferred  ;  what  we  as- 
thia,  bat  tiiey  do  not  come  up  —  some-  sert  is  that  this  case  does  not  present  a 
times  in  their  &cts,  aometimea  in  their  state  of  facts  in  which  a  power  so  to  do 
declantions  —  to  the  necessity  of  the  pro-  exists.  There  is  a  power  in  this  charter 
position.  Either  it  ia  where  the  capital  to  alter,  amend,  add  to,  or  repeal  at  pleas- 
ij  not  limited,  and  it  is  new  sharea  that  ure  by-laws  before  made.  It  ib  argued 
may  be  issued  with  a  preference,  and  from  this  that  it  was  in  the  power  of  the 
where  there  is  express  power  to  borrow  on  corporate  body,  in  due  form  and  manner, 
bond  and  mortgage  ;  2  Redf.  on  Rail-  to  alter  the  by-law  which  had  fixed  the 
ways,  ch.  xxxiit.,  sect,  iv.,  p.  237  ;  Har-  amount  of  the  capital  stock,  and  the  num- 
VOL.  f.  — 14 
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case}  a  corporation  was  authorized  by  its  charter  to  issue  certificates 
of  stock  representing  the  value  of  the  property,  in  such  form  and 
subject  to  such  r^ulations  as  they  might  by  their  by-laws  firom  time 
to  time  prescribe.  The  company  bought  property  of  the  value  of 
$10,000;00p,  and  issued  stock  to  that  amount  Subsequently,  Feb- 
ruary 24, 1870,  desiring  to  raise  money,  it  was  resolved  at  an  annual 
meeting  of  stockholders,  by  the  unanimous  vote  of  75,658  shares, 
that  certificates  of  stock  upon  which  five  dollars  per  share  should  be 
paid  within  a  time  limited,  should  be  preferred  shares,  and  should 
be  entitled  to  interest  at  the  rate  of  seven  per  cent  per  annum,  to  be 
paid  annually  out  of  the  net  earnings  of  the  company,  any  surplus 
remaining  to  be  divided  pro  rata  among  the  holders  of  preferred  and 
common  stock.  In  pursuance  of  this  resolution  the  owners  of  42,913 
shares  of  common  stock  exchanged  them  for  a  corresponding  number 
of  preferred  shares.  Since  April,  1870,  the  capital  stock  has  been 
represented  by  such  preferred  shares  and  the  balance  of  the  shares 
unexchanged  of  the  common  stock,  and  frequent  transfers  of  both  kinds 

ber  and  relattve  yalue  of  the  shares  thereof.  11^  then,  the  power  is  menred  to  alter. 
The  power  to  make  by-laws  is  to  make  amend,  or  repeal,  and  that  resenration  en- 
sach  as  are  not  inconsLstent  with  the  con-  ters  into  a  contract,  the  power  reserved  is 
stitution  and  the  law,  and  the  power  to  to  pass  reasonable  by-laws  agreeable  to 
alter  has  the  same  limit ;  so  that  no  altera-  law.  But  a  by-law  that  will  disturb  a 
tion  ooald  be  made  which  would  infringe  vested  right  is  not  snch.  See  Gray  r. 
a  right  already  given  and  secured  by  the  Portland  Bank,  8  Mass.  363  ;  Giant  on 
contract  of  the  corporation.  Nor  was  the  Corporations  91.  And  it  differs  not  when 
power  to  alter,  to  the  extent  of  affecting  the  power  to  make  and  alter  by-lawa  is  ex- 
the  contracted  relative  value  of  a  share,  pressly  given  to  a  majority  of  the  stock- 
reserved  when  the  share  was  sold  to  the  holders,  and  that  the  obnoxious  ordin- 
stockholder,  so  as  to  enter  into  and  form  ance  is  passed  in  due  form.  It  needs  not 
part  of  the  contract.  An  alteration  is  a  that  we  consider  the  position,  that  the 
fnv  tatUo  repeal,  but  no  private  corpora-  issue  of  the  preferred  stock  was  an  antho- 
tion  can  repeal  a  by-law  so  as  to  impair  rized  increase  of  the  capital,  and  so  legal 
rights  which  have  been  given  and  become  It  did  not  profess  to  be,  nor  was  it  in 
vested  by  virtue  of  the  by-law  afterwards  fact  For  each  share  of  preferred  stock 
repealed.  All  by-laws  must  be  reasonable  given  out  a  share  of  common  stock  was 
and  consistent  with  the  general  principle  taken  in,  so  that  the  gross  amount  of  the 
of  the  laws  of  the  land  ;  which  is  to  be  capital  stock  was  still  the  same,  and  ao 
determined  by  the  courts  when  a  case  is  were  the  number  of  shares  and  the  nomi« 
properly  before  them.  The  Master,  &c.  nal  value  of  each  share.  We  are,  tbere- 
V.  Green,  1  Ld.  Kenyon,  113.  A  by-law  fore,  of  the  opinion,  tliat  there  wu  no 
may  regulate  or  modify  the  constitution  of  power  in  the  corporate  body,  nor  in  a  ma- 
a  corporation,  but  cannot  alter  it.  Rex  jority  of  the  stockholders,  to  provide  by 
V.  Cutback,  4  Burr,  2204  ;  R.  W.  Co.  v,  by-law  for  the  creation  of  a  preferred  stock 
Allerton,  18  Wall.  283.  The  alteration  so  as  to  bind  a  minority  of  the  stockhold- 
of  a  by-law  is  but  the  making  of  another  era  not  assenting  thereta*' 
upon  the  same  matter.  If  the  first  must  ^  Hoyt  v.  Quickailver  Mining  Co.,  IS 
be  reasonable  and  in  accord  with  prind-  Hun,  169. 
pies  of  laW|  so  must  that  which  alters  it 
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of  Stock  have  been  made,  and  such  shares  have  been  bought  and  sold 
in  open  market  as  common  and  preferred  stock,  the  latter  always 
at  the  higher  prica  The  amoant  realized  by  the  transfer  of  the 
common  into  the  preferred  shares  was  expended  in  the  current  ex- 
penses of  the  company.  At  the  annual  meeting  of  the  stockholders, 
February  24,  1874,  a  resolution  was  passed  authorizing  the  holders 
of  the  rest  of  the  common  stock  to  convert  it,  upon  the  payment 
of  five  dollars  and  interest  from  February  24, 1870,  into  preferred 
stock. 

November  24, 1874,  an  action  was  brought  by  a  stockholder  against 
the  company,  and  others,  —  a  majority  of  the  board  of  directors  and 
large  owners  of  its  common  stock,  —  in  which  it  was  decreed  that  the 
preferred  stock  issued  under  the  resolution  of  February  24, 1870,  was 
valid  against  the  owners  of  the  common  stock  who  had  assented  to 
the  preference  or  ratified  the  same,  or  had  become  estopped  by  their 
acts  from  disputing  it,  and  that  against  such  stockholders  the  com- 
pany was  bound  to  carry  out  the  contract  of  preference.  The  judg- 
ment also  restrained  the  issue  of  more  preferred  stock. 

Prior  to  November  16, 1877,  no  action  had  been  taken  to  restrain 
the  issue  of  the  preferred  stock  or  have  it  declared  invalid,  or  prevent 
the  carrying  out  of  the  contract  of  preference ;  nor  previous  to  the 
stockholders'  meeting  of  February,  1874,  was  any  written  protest  or 
any  serious  objection  made  to  said  preferred  stock.  November  16, 
1877,  an  action  was  brought  by  the  holder  of  certain  shares  of  com- 
mon stock,  asking  that  the  preferred  stock  be  adjudged  to  be  void. 
It  was  held,  that  as  to  the  parties  representing  the  shares  of  stock 
voting  in  favor  of  the  resolution  giving  the  preference,  at  the  meeting 
of  February  24, 1870,  the  preference  was  valid  and  binding,  and  that 
in  respect  to  the  holders  of  the  balance  of  the  common  stock,  their 
subsequent  acquiescence  deprived  them  of  the  right  to  object  to  such 
preference,  to  the  same  extent  that  their  previous  assent  thereto  would 
have  done.  Also,  that  if  such  holders  of  the  common  stock  had  in- 
tended to  raise  any  objections,  it  was  incumbent  upon  them  to  do  so 
promptly,  and  not  allow  the  public  to  deal  in  the  preferred  stock 
under  the  belief,  engendered  by  their  silence,  that  no  objection  would 
be  made  to  its  validity.  While  the  mere  lapse  of  time  will  not  show 
knowledge,  yet  where  it  would  be  inequitable  under  the  circumstances 
of  the  case  to  allow  a  stockholder,  after  a  great  lapse  of  time,  to  set 
aside  a  transaction  where  money  realized  therefrom  has  been  used 
by  the  company,  it  will  be  imputed  to  him. 
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Sbc.  88.  Status  of  Preferred  StockhoMen.  —  Although  preferred 
stock  is  issued  to  secure  a  debt  existing  against  the  corporation,  yet 
by  accepting  it,  the  debt  is  extinguished,  and  the  person  so  accepting 
it  ceases  to  be  a  creditor,  and  takes  the  position  of  a  stockholder  in 
the  corporation,  with  all  the  rights  incident  thereto,  and  the  added 
advantage  of  being  entitled  to  priority  in  receiving  the  dividends 
stipulated  for  in  his  certificate,  before  any  dividends  can  be  paid  to 
the  holders  of  the  common  stock.^    They  do  not  acquire  any  rights 

1  St  John  V.  Erie  R.  R.  Co.,  22  Wall,  a  tnut  fund  pledged  for  the  payment  of 
(U.  S.)  186.  In  Chaffee  v.  Rutland  R.  R.  its  debts;  and  that  there  is  no  right  to 
Co.,  56  Vt.  184,  it  appeared  that  there  were  declare  a  dividend  until  there  is  a  fund 
two  mortgages  on  the  R.  &  B.  K.  Co.,  and  from  which  it  can  properly  be  made.  The 
that  it  was  being  operated  by  the  trustees  court  said,  "  The  construction  of  similar 
of  the  second-mortgage  bondholders,  and  provisions  has  not  nnfrequently  been  in- 
that  a  suit  was  pending  to  foreclose  the  volved  in  causes  in  this  country  and  in  £ng- 
first  mortgage,  and  that  during  the  pen-  land,  and  the  stniggle  has  been  to  gain 
dency  of  this  suit  a  charter  having  been  for  the  preferred  guaranteed  stockholders 
obtained  for  the  defendant  company  in  the  double  advantage  of  a  shareholder  and 
the  interest  of  the  second-mortgage  bond-  creditor,  but  without  success.  The  legis- 
bolders,  the  defendant,  by  corporate  vote,  lation  in  Vermont  and  elsewhere  has  been 
under  the  authority  of  the  charter,  is-  in  accord  with  the  idea  developed  in  the 
sued  $4,300,000  of  ''preferred  or  guar-  reported  cases,  that  the  stock  and  property 
anteed  stock,  commonly  called  preferred  of  a  corporation  is  a  trust  fund  pledged  for 
guaranteed  stock,'*  also  $2,900,000  of  the  payment  of  its  debts;  and  the  cn^ditors' 
common  stock,  to  liquidate  the  first  right  to  payment  and  their  lien  is  prior  to 
mortgage  bonds  and  other  claims  resting  the  right  of  every  stockholder.  In  Na- 
on  the  property.  The  charter  provided  tional  Bank  v,  Douglass,  1  McCrary  (U.  S. 
that  the  said  guaranteed  stock  should  "be  C.  C),  86,  the  court  say,  quoting  the  Ian- 
entitled  to  receive  dividends  from  the  guage  of  Clifford,  J.,  in  Railroad  Co.  v. 
earnings  and  income  of  the  corporation;"  Howard,  7  Wall.  (U.  S.)  892,  that  'stock- 
that  it  "shall  pay  and  shall  be  liable  to  holders  are  not  entitled  to  any  share  of 
pay  such  dividends  ;  "  that  "  until  de-  the  capital  stock,  nor  any  dividend  of  the 
clared,  interest  shall  be  added  to  each  profits,  until  all  the  debts  of  the  corpora- 
dividend;"  and  that  no  dividend  should  tion  are  paid.*  To  similar  purport  and 
be  paid  on  the  common  stock  "until  a  equallystrongiBthelanguageof Story,  J., 
dividend  is  made  on  said  prefen'ed  stock.*'  in  Wood  v.  Dummer,  8  Mas.  (U.  S.)  808  ; 
The  defendant  having  issued  certificates  and  again  in  Mumma  «.  Potomac  Co.,  8 
of  "scrip  dividends'*  in  "settlement  of  Pet.  (U.  S.)  286,  and  of  Citrtis,  J.,  in 
dividends  *'  on  the  said  preferred  stock,  Curran  «.  State,  15  How.  (U.  S.)  804.  It 
in  an  action  of  assumpsit  to  recover  the  is  now  well  established  that  dividends  on 
amount  of  some  of  said  certificates,  it  was  preferred  stock  are  payable  only  out  of  itet 
held  that  a  preferred  stockholder  is  not  a  earnings  which  are  applicable  to  the  pay- 
creditor;  that  a  creditor*s  lien  is  prior  to  ment  of  dividends;  and  that  such  divi- 
the  right  of  a  stockholder;  that  a  right  to  a  dends  are  not  payable  absolutely  and 
dividend  is  not  a  debt;  that  dividends  on  uuconditionally,  as  interest  is,  but  only  out 
preferred  stock  are  payable  only  out  of  of  profits  made  by  the  company.  The 
net  earnings  which  are  applicable  to  the  preference  is  limited  to  profits  whenever 
payment  of  dividends;  that  a  stockholder  earned.  Corry  v.  Railroad  Co.,  29  Beav. 
is  not  entitled  to  any  dividend  of  the  263;  McGregor  v.  Insurance  Co.,  88  N.  J. 
profits  until  all  the  debts  am  paid;  that  Eq.  181;  St.  John  v.  Erie  R.  R.  Co.,  10 
the  stock  and  property  of  a  corporation  is  Blatch.  (U.  S.  C.  C.)  271;  8.  c^  22  Wall. 
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in  the  property  of  the  company  superior  to  the  claims  of  subsequent 
creditors.    Thus,  in  a  case  before  the  United  States  Supreme  Court  ^ 

(U.  S.)  136;  Loekhart «.  Van  Alfftyne,  81  866,  878,  Blackbubv,  J.,  says:  'I  thisk 

Mich.  76;  Taft  v.  Railroad  Co.,  8  R.  I.  810.  it  very  unfortunate  that  the  same  phraae 

Bat  the  eorapany  haying  iseued  the  certifi-  of  Mltra  vires  haa  been  used  to  ezpTMt 

catea    without   ol^ection  by  any   stock-  both  an  excess  of  authority  as  against  Um 

holder  or  creditor,  which  certificates  were  shareholders,   and    the  doing  of  an  act 

convertible  into  the  company's  bonds  on  illegal  as  being  mcUuni  prohibitum^  for 

demand  or  at  the  option  of  the  holder;  the  two  things  are  substantially  diflereot; 

and  having  converted  all  or  nearly  all  of  and  I  think  the  use  of  the  same  phrase 

the    certificates  into  bonds,   except    the*  for  both  has  produced  confusion.*    It  ii 

phuiitiff's;  having  ratified  them,  and  never  ordinarily  a  matter  of  internal  manage- 

having  denied  ^eir  validity,  and  having  ment»  to  be  detennined  by  the  company 

80  acted  that  it  is  estopped  to  deny  their  or  the  directors,   when  to  declare  divi- 

validity,  —  general  assumpsit  will  lie  to  dends  and  the  amount.     This  is  subject 

recover  the  amount  of  the  oertificatea,  the  to  limitations,  snd  equity  wiU  interfere 

company  op  demand  having  refused  either  either  to  enforce  or  restrain  a  dividend 

to  convert  thera  into  bonds  or  to  pay  them;  upon  sufficient  showing.     Green's  Brice's 

and  this  is  so,  although  at  the  time  the  scrip  Ultra  Vires,  2d  Am.  ed.  202.     But  equity 

dividends  were  issued  the  net  earnings  were  even  would  not  interfere  with  a  dividend, 

insufficient  to  pay  them,  the  current  ex-  unless  it  appeared  that  somebody  in  par- 

penses,  and  the  floating  debt  of  the  com-  ticular  was  hurt  or  liable  to  be  injured. 

pany,  said  debt  having  been  very  lai^y  It  would  not  interfere  after  all  danger  had 

ledaced  when  the  action  was  brought,  and  pa&sed,  and  for  the  aske  of  viBdicating 

it  not  api>earing  that  the  same  treatment  general    principles.      Stevens    v.    South 

of  the  plain tilfs  certificates  with  the  oth-  Devon  R«  Co.,  9  Hare,  813:  Browne  v, 

ers  would  have  embarrassed  the  company.  Monmouthshire    R.   Co.,  18  Beav.     The 

Having    issued    the    certificates,    ratified  plaintiff  was  a  stockholder,  and  so  affected 

them,  and  all  the  other  preferred  stock-  to  a  certain  extent  by  constructive  notice 

hoMera  having  received  the  fruits  thereof,  of  the  acts  of  the  company  and  its  ofllcers, 

the  company  itself  cannot  plead  its  own  but  in  fact  had  no  part  in  what  was  done; 

wrong  in  defence  by  showing  that  they  and  henoe  stands  in  no  such  equal  fault 

were  ill^ally  issued,  or  that  it  had  no  as  to  warrant  a  denial  of  remedy.     The 

authority  to  exchange  bonds  for  certifi-  certificates  ran  to  the  holder,  went  on  the 

eatea,   it    not    appearing    that    this    was  market,  were  purchased  by  the  plaintiff; 


to  protect  itself  from  embar-  and  the  defendant  had  always  treated  him 

sment,  or  creditors  from  loss.    In  Stod-  as  though  an  original   holder,  and  the 

dard  v.  Bbetucket  Foundry  Co.,  84  Conn,  certificates  as  runninji:  to  bearer.    It  was 

542,  it  was  held,  in  an  action  against  the  held  that  the  plaintiff  could  sustain  the 

corporation  by  a  stockholder  to  recover  a  action  in  his  own  name;  and  that  it  was 

dividend  declared  by  the  directors,  that  if  not  a  question  of  negotiability,  but  how 

aU  the  other  stockholders  have  received  and  the  defendant  had  treated  the  certificates, 

retain    their  dividends,    the    corporation  etc.      All  the  issues  of  certificates  were 

cannot  set  up  in  defence  that  the  divi-  authorized    by    nearly,    if   not    entirely, 

dend  has  not  been  earned,  and  that  its  unanimous  votes  of  the  corporation,  fol- 

payment  would  withdraw  a  part  of  the  lowed  by  votes  of  the  directors.    They 

capital.     Kent  v.  Quicksilver  Mining  Co.,  were  issued  from  time  to  time  from  1872 

78  N.  Y.  186.     '  If  the  power  to  make  to  1875  inclusive.    The  company  never 

the  contract  exists*  an  excess  in  some  par-  denied,  but  always  recognized  their  valid- 

tienlare  is  not  a  defence.'     In  Taylor  o.  ity  by  its  corporate  action,  the  repeated 

Chichester  ft  M.  Railw.  Co.,  L.  R.  2  Exch.  votes  of  its  stockholdere  and  directory 


1  Warren  «.  King,  U.  S.  S.  C.  (1888). 
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certificates  of  preferred  stock  of  the  Ohio  and  Mississippi  Railway 
Company  were  issued  containing  the  following  language :  '  The  pre- 
ferred stock  is  to  be  and  remain  a  first  claim  upon  the  property  of 
the  company,  after  its  indebtedness ;  and  the  holder  thereof  shall  be 
entitled  to  receive  from  the  net  earnings  of  the  company  seven  ^t 
cent  per  annum,  payable  semi-annually,  and  to  have  such  interest 
paid  in  full,  for  each  and  every  year,  before  any  payment  of  dividend 
upon  the  common  stock ;  and  whenever  the  net  earnings  of  the  cor- 
poration which  shall  be  applied  in  payment  of  interest  on  the  pre- 
ferred stock  and  of  dividends  on  the  common  stock,  shall  be  more 
than  sufficient  to  pay  both  said  interest  of  seven  per  cent  on  the 
preferred  stock  in  fiiU,  and  seven  per  cent  dividend  upon  the  common 
stock,  for  the  year  in  which  said  net  earnings  are  so  applied,  then  the 
excess  of  sucli  net  earnings,  after  such  payments,  shall  be  divided 
upon  the  preferred  and  common  shares  equally,  share  by  share."  It 
was  held  that  the  preferred  stockholders  had  no  claim  on  the  property 
superior  to  that  of  creditors  under  debts  contracted  by  the  company  * 
subsequently  to  the  issue  of  the  preferred  stock,  and  that  their  only 
valid  claim  was  one  of  priority  over  the  holders  of  common  stock.^ 

Sec.  89.  Bow  Dividends  must  be  Paid  on.  —  The  holders  of  pre- 
ferred stock,  upon  which  a  certain  dividend  is  payable,  are  only 
entitled  to  dividends  out  of  the  earnings  of  the  company,  which  are 
legally  applicable  to  the  payment  of  dividends  whether  the  certificate 
so  provides  or  not ;  ^  and  the  net  earnings  of  any  year  may  be  applied 

the  representations  of  its  officers  author-  in  settlement  of  dividends.  Hay  ward  «. 
ized  to  issue  them,  and  by  the  issuing  of  Pilgrim  Society,  21  Pick.  (Mass.)  276; 
new  bonds,  even  after  the  bringing  of  this  Blake  v.  Peck,  11  Vt.  48S;  Cross  v.  Rich- 
suit,  to  take  up  the  certificates;  and  it  ardson,  80  id.  641;  Miller  v.  Emans,  19 
was  held  that  it  was  a  ratification,  and  N.  Y.  884;  Plank  Road  Co.  v.  Payne,  17 
that  the  defendant  was  estopped  from  Barb.  (N.  Y.)  567;  Chaffee  v.  RutUhd 
denying  their  validity.  The  last  two  R.  R.  Co.,  66  Vt  184.  . 
issues  of  certificates  did  not  contain  the  ^  NickoUs  v.  New  York,  Lake  Erie,  & 
convertibility  clause;  but  they  had  always  Western  R.  R.  Co.,  16  Fed.  Rep.  676.  In 
been  converted  into  bonds  the  same  as  the  this  case,  the  directors  had  reported  an 
earlier  numbers,  and  the  president  of  the  accumulation  of  profits  more  than  snffi- 
defendant,  the  officer  who  had  charge  of  cient  to  pay  the  dividends  on  the  preferred 
converting  them,  told  the  plaintiff,  before  stock,  but  had  determined  to  use  it  for  the 
he  purchased,  that  they  were  convertible  improvement  of  the  jroad.  It  was  held 
into  bonds,  and  showed  him  the  stock-  that  the  preferred  stockholders  could  oom- 
holders'  vote  to  that  effect.'*  It  was  held  pel  its  application  to  the  payment  of  tho 
that  they  should  be  treated  the  same  as  the  dividend. 

other  certificates  and  the  c(»mpany  could         *  Taft  v.  Hartford,  P.  &  F.  R.  R,  Co., 

not  deny  the  consideration  in  the  certifi-  8  R.  I.   810;  Bates  v.  Androscoggin,  fcc 

cates,    having    always    treated    them    as  R.  R.   Co.,   49  Mo.   491  ;  Union  P&cifie 

thoup^h  given  in  surrender  of  a  dividend  R.  R.  Co.  v.  United  States,  99  U.  S.  402. 
actually  earned  and  warranted,  and  issued 
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to  tliat  purpose ;  ^  unless,  as  is  sometimes  the  case,  the  agreement  con* 
tines  the  right  to  such  dividends  to  the  earnings  of  the  current  year;' 
and  if  there  is  a  deficiency  in  the  earnings  of  any  one  year  to  pay 
such  dividends,  they  are  payable  out  of  the  net  earnings  for  the  next 
year  or  years ;  and  the  holders  of  common  stock  are  not  entitled  to 
dividends  until  the  full  amount  of  accrued  dividends  on  the  preferred 
stock  are  paid ;  and  if  the  company  declares  a  dividend  upon  the 
common  stock  out  of  earnings  which  should  be  applied  to  the  pay- 
ment of  such  deficiency,  its  payment  will  be  enjoined.^ 

If  the  net  earnings  have  been  in  part  appropriated  to  the  payment 
of  dividends  upon  the  common  stock,  the  holders  of  the  preferred 
stock  will  be  entitled  to  interest  upon  accrued  dividends  from  the 
time  of  such  appropriation.^  But  as  such  dividends  can  only  be 
paid  out  of  net  earnings,  they  are  not  debts  of  the  corporation,*^  and 

^  Proaty  v,    Michigan  Southern,   &c.  Elkins  v.  Camden  k  Atlantic  B.  R.  Co.,  86 

B.  R.  Co.,  1  Han  (N.  Y.),  655.  N.  J.  £q.  283;  9  Am.  &  Eng.  R.  R.  Gas. 

<  St  John  V,  Erie  R.  R.  Co.,  22  WalL  689.       In    Bates   v.    Androscoggin,    &c. 

(U.  S.)  136.  R.  R.  Co.,  49  Me.  491,    preferred  stock 

'  Union  Pacific,  &c.  R.  R.  Co.  v,  was  issued  with  the  following  condition: 
United  States,  99  U.  S.  402  ;  Taft  v.  "  So  much  of  the  net  earnings  of  the  road 
Hartford,  &c.  R.  R.  Co.,  8  R.  I.  810;  as  may  he  necessary,  after  paying  interest 
Bart  V.  Rattle,  81  Ohio  St.  116.  Id.  to  the  bondholders,  shall  be  applied  to 
After  the  issue  of  common  stock  by  a  the  payment  of  twelve  per  cent,  in  semi- 
nilroad  company,  a  supplement  to  its  annual  dividends  of  six  per  cent  each,  to 
charter  was  passed,  which  authorized  the  the  holders  of  stock  hereby  created,  until 
i»ae  of  preferred  stock  on  the  following  the  net  earnings  shall  be  sufficient  to  pay 
conditions  :  "  That  when  so  issued,  ...  an  interest  of  six  per  cent  on  the  stock, 
the  holders  thereof,  respectively,  shall  be  and  all  the  bonds  issued  on  the  first  and 
entitled  to  receive  dividends  on  the  same,  second  loans."  It  was  held  that  these 
not  to  exceed  seven  per  cent  per  an-  payments  depended  on  no  contingency, 
nam,  before  any  dividend  shall  be  set  except  that  the  net  earnings  of  the  road, 
apart  or  jiaid  on  the  other  and  ordinary  after  paying  the  interest  on  the  bonded 
stock  of  said  company."  In  some  years  debt,  should  be  sufficient  to  pay  them; 
dividends  of  seven  per  cent  or  less  were  and  in  estimating  the  time  when  the  eam- 
dedared  on  the  preferred  stock  alone,  and  ings  have  reached  that  amount,  an  entire 
in  other  years  such  dividends  were  de-  year  should  be  considered,  and  not  six 
dared  on  both  the  preferred  and  common  months;  consequently,  that  a  person  who 
stock.  It  was  held  that  a  holder  of  the  sold  his  stock  before  the  close  of  the  year, 
pnsferred  stock  was  not  entitled  to  annual  could  recover  no  part  of  the  dividend, 
dividends  thereon  at  a  fixed  rate,  but  only  although  the  transfer  was  not  recorded, 
todividendsout  of  the  annual  profits;  but  *  Prouty  v.  Michigan  Southern  R.  R. 
when  such  profits  had  been  earned,  he  Co.,  6  T.  &  C.  (N.  Y.)  280  ;  1  Hun 
was  entitled  to  a  dividend  of  seven  per  (N.  Y.),  655;  Sturge^  v.  Eastern  Union 
cent  therefrom,  before  any  dividend  could  R.  R.  Co.,  7  De  G.  M.  &  G.  158;  Board- 
he  paid  on  the  common  sfbck;  and  that  man  v.  Lake  Shore,  &c.  R.  R.  Co.,  84 
the  fact  that  a  holder  of  ^tock  failed  to  N.  Y.  157  ;  Henry  v.  Great  Northern 
•«ert  his  rights  to  a  dividend  in  any  one  R.  R.  Co.,  4  K.  &  J.  1. 
y^r  did  not  prevent  a  subsequent  owner  »  Chaffee  «.  Rutland  R.  R.  Co.,  55  Vt 
of  the  stock  from  claiming  reimbursement.  110.    But  if  a  bond  and  mortgage  is  given 
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conseqnently,  until  such  net  earnings  properly  applicable  to  the  pay- 
ment of  dividends  have  accrued,  it  follows  as  a  matter  of  course  that 
interest  is  not  chargeable  upon  such  dividends^  because  no  debt  has 
been  created  against  the  company.  But  when  the  net  earnings  are 
such  that  a  dividend  can  properly  be  applied  upon  such  stock,  and 
the  company  refuses  so  to  apply  it^  or  appropriates  it  for  dividends 
upon  the  common  stock,  the  holders  of  the  preferred  stock  may  not 
only  compel  its  application  towards  the  liquidation  of  the  dividends 
upon  their  stock,  but  are  also  entitled  to  interest^ 

to  secare  such  certificates,  the  holders  tofore  issued;  the  holders  to  receiFe  eight 
thereof  are  to  be  treated  as  creditors,  per  cent  from  July,  1872,  before  any  other 
Thns  in  Bart  «.  Rattle,  81  Ohio  St.  116,  stock  should  receive  a  dirideud.  "  Con- 
where  a  manufacturing  corporation,  pro*  solidated"  stock  was  i&sued,  which  was 
fessing  to  act  under  the  Ohio  act  of  1870,  nsed  in  retiring  all  other  stock  except 
providing  for  issuance  of  preferred  stock  to  forty-two  shares  of  the  "  preferred  "  stock, 
pay  debts,  issued  certificates  of  preferred  In  July,  1873,  a  dividend  was  declared 
stock,  so  called,  certifying  that  the  corpo-  on  the  "consolidated**  and  "  preferred  '* 
ration  guaranteed  to  holdei's  the  payment  stock  as  it  should  then  stand  on  the 
of  four  per  cent  semi-annual  dividends,  books,  payable  out  of  the  earnings  of  the 
and  the  final  payment  of  the  entire  amount  road  for  the  two  preceding  years.  It  was 
at  a  s|>ecified  time,  with  the  right  to  con-  held  that  the  owners  of  the  forty-two 
vert  the  preferred  stock  into  common  shares  of  "  preferred  *' stock  were  entitled 
stock  ;  and  the  company,  at  the  same  to  a  dividend  of  eight  per  cent  per  annuin 
time,  executed  and  delivered  to  a  trustee  from  the  time  of  payment  for  it  in  1855, 
its  bond  and  mortgage,  to  secure  the  hold-  the  whole  amount  of  dividend  declared 
ers  of  such  certificates ;  and  it  was  held  being  sufficient  for  that  purpose.  West 
that  the  holders  of  the  certificates  did  not  Chester  &  Philadelphia  R.  R.  Co.  v.  Jack- 
thereby  become  stockholders  or  members  son,  77  Penn.  St.  821.  In  Prouty  v.  Michi- 
of  the  corporation,  but  its  creditors;  and  gan  Southern  R.  R.  Co.,  1  Hun  (N.  Y.), 
that,  as  such  creditors,  they  had  a  lien  665,  the  defendant,  in  1857,  issued  cer- 
upon  the  mortgage  property  superior  to  tain  preferred  stocky  entitled  to  dividends 
that  of  general  creditors  of  the  corporation,  of  ten  per  cent  per  annum,  payable  aemi- 
or  of  its  assignees.  When  a  cash  dividend  annually,  out  of  the  net  earnings  of  the 
is  voted  for  the  purpose  of  paying  for  company.  Ko  dividends  were  paid  thereon 
new  stock  to  be  issued  to  stockholders,  the  until  1868,  and  then  no  payment  was  made 
whole  transaction  constitutes  in  fact  a  of  the  dividends  in  arrears.  An  action 
stock  dividend ;  and  if  the  issue  of  stock  ia  was  brought  to  recover  those  arrears,  which 
illsgal  the  cash  dividends  will  fail  also,  was  upheld,  —  Daniels,  J.,  in  the  course 
Band  v.  Hubbell,  115  Mass.  461.  of  a  very  able  opinion,  among  other  things, 
1  Boardman  v.  Lake  Shore,  kc.  R.  R.  saying:  **  It  becomes  necessaiy  to  oonsidw 
Co.,  84  N.  Y.  157.  A  railway  company  whether  the  holders  of  it  (the  preferred 
issued  stock  ;  becoming  em*barrassed,  a  stock)  are  entitled  to  their  stipulated  divi- 
statute  vras  enacted,  in  1855,  authorizing  dends  out  of  the  net  earnings  of  the  corn- 
it  to  complete  its  road,  etc.,  to  issue  pre-  pany  for  years  succeeding  those  in  which, 
ferred  stock,  the  holders  to  receive  a  divi-  by  the  terms  of  the  certificates,  they  were 
dend  of  eight  per  cent  from  the  time  of  rendered  payable.  The  circnmatanoes  ex- 
payment  therefor  before  the  other  stock  ;  isting  at  the  time  when  the  Btock  was 
tlie  divi«lond  to  be  paid  only  out  of  the  provided  for  and  issued,  and  which  may 
not  earnings  of  the  line.  Other  laws  an-  property  be  considered  in  its  oonstructioo. 
thorizod  the  issue  of  a  "  consolidated  warranted  the  expectation  that  the  divi- 
praferred  stock,**  to  retire  the  stock  there-  dends,  rendered  payable  on  the  first  dsys 
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Sec.  90.   How  Sights  of  Holden  of  may  be  Bnforoed.  — The  rights 
of  such  stockholders  may  be  enforced  in  courts  of  equity,^  or,  according 

of  June  and  December  of  each  year,  by  annum  for  their  money.  Although  an  in-^ 
the  terma  of  the  certificates,  oonld  not  be  yeatment  in  stock,  it  was  substantially  a 
paid  in  the  financial  condition  in  which  loan  to  the  company,  to  relieve  it  from 
the  company  then  was;  for  its  floating  pressing  necessities.  And  it  could  hardly 
debt  was  lai^er  than  the  amount  which  have  been  induced,  under  the  circum- 
could  be  realized  from  the  sale  of  the  pre-  stances,  on  terms  as  favorable  to  the  bor- 
ferred  stock  created  for  its  payment,  on  rower,  without  the  guaranty  that  all  the 
the  terms  upon  which  it  was  offered  to^  net  earnings  were  rendered  liable  for  the 
the  stockholders  of  the  company.  It  was  payment  of  the  annual  dividends  men- 
reaaonably  to  be  inferred,  therefore,  that  tioned  in  the  certificates.  And  by  that, 
there  would  not  at  once  be  any  fund  avail-  the  company  positively  agreed  that  they 
able  for  the  payment  of  the  stipulated  should  be  so  paid.  Its  apparent  object 
preferred  dividends,  inasmuch  as  the  earn-  was  to  render  the  ultimate  payment  un- 
in^  of  the  company  would  probably  be  contingent,  whenever  the  net  earnings 
all  required  for  the  payment  of  its  floating  proved  sufficient  to  enable  the  company 
and  pressing  indebtedness.  So  that  it  to  make  it  That,  though  not  in  the  ex- 
ooold  hanUy  have  been  the  design  of  the  press  tenns  of  the  certificate,  is  its  import 
corporation,  in  issuing  the  certificates  for  and  spirit.  And  it  must  have  been  ho 
the  guaranteed  stock,  to  limit  their  hold-  understood  by  the  persons  purchasing  the 
en'  right  to  dividends  to  the  net  earnings  stock.  They  had  the  right  to  assume  that 
of  the  year,  in  which  it  was  agreed  the  to  be  the  character  of  the  obligation  ere- 
stipulated  distribution  of  them  should  be  ated  by  it,  and  the  company  should  be 
made.  The  language  used  in  the  certifi-  held  to  its  performance  in  that  way.  In 
cates  embodies  the  same  conclusion.  For,  substance,  it  constituted  a  pledge  of  the 
while  the  ten  per  cent  dividends  are  ex-  future  net-  earnings  of  the  company  for 
presely  made  payable  out  of  the  net  earn-  the  payment  of  the  yearly  ten  per  oent 
ings  of  the  company,  it  is  also  agreed  by  dividends.  That  was  its  .main  expecta- 
the  guaranty  following,  that  the  dividends  tion  and  purpose.  It  is  true  that,  by  its 
shall  be  paid  in  that  manner.  The  under-  terras,  it  contemplated  the  creation  of  a 
taking  is  explicit,  that  the  holders  of  the  sufficient  fund  to  enable  the  company  to 
stock  shall  receive  their  annual  ten  per  pay  during  each  year.  But,  if  that  ex- 
cent  out  of  the  company's  net  earnings,  pectation  failed,  nothing  was  inserted  in 
It  waa  clearly  designed  that  they  should  the  certificate  discharging  the  company 
have  that  amount  for  each  year  upon  their  from  all  future  obligation  of  payment 
investment.  And  as  they  could  receive  when  the  fund  should  be  sufficient  to 
it  only  from  the  net  earnings  of  the  com-  make  it  The  stipulations  for  the  pay- 
panj,  and  it  was  certainly  intended  they  ment,  and  the  guaranty  that  the  divi- 
should  have  ten  per  cent  per  annum,  at  dcnds  should  be  paid  out  of  the  net 
least,  upon  the  investment,  if  those  earn-  earnings,  as  stipulated,  are  consistent 
ings  proved  insufficient  for  the  payment  with  the  existence  of  no  other  design 
at  the  times  mentioned  in  the  certificates,  than  that  the  holders  of  the  preferred 
it  most  have  been  designed  that  they  shares  should  receive  their  ten  per  cent 
should  be  afterwanl  paid,  whenever  the  per  annum  in  case  the  net  earnings  proved 
net  earnings  of  the  company  would  per-  equal  to  that  end.  The  holders  were  given 
mit  that  to  be  done.  There  could  have  an  interest  in  the  clear  profits  of  the  com- 
been  no  other  or  different  object  for  the  pany,  equal  to  the  ten  per  cent  which  it 
pcMitive  stipulation,  that  the  holders  of  was  agreed  they  should  receive  from  that 
tibe  stock  should  receive  ten  per  cent  per  source.      The   dividends   mentioned   are 


1  8t  John  V.   Erie  R.  R.  Co.,   anU;    anie;  Bailey  v.  Hannibal  &  St.  Joseph 
Ftonty  V.  Michigan  Southern  R.  R.  Co.,    |L  R.  Co.,  13  Wall.  (U.  S.)  130. 
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to  some  of  the  cases,  in  a  court  of  law.-^  These  shares  take  numerous 
forms,  according  to  the  needs  or  the  views  of  the  corporation,  and 
the  agreeing  words  therein  of  course  determine  the  relative  rights  of 
the  parties ;  but  as  a  rule,  they  will  be  found  to  be  nothing  more 
than  mere  shares  of  stock,  giving  the  holder  a  priority  of  dividends, 
but  not  of  assets  or  capital,  as  to  which  they  stand  in  no  better  posi- 
tion than  other  stockholders.^  As  the  holders  of  these  shares  are 
not  creditors,  even  as  to  dividends  in  arrears,  except  as.  has  been 
befoi'e  stated,  it  follows  that  they  d&n,  as.  to  the  general  assets  of  the 
company,  rank  only  as  ordinary  stockholders.  After  what  has  been 
said  as  to  the  qualities  and  character  of  this  stock,  it  is  almost  need- 
less to  say  that  the  dividends  can  only  be  paid  out  of  the  net  earnings 
or  profits;  and  any  agreement  to  the  contrary  would  be  vitra  vires^ 
and  void  as  being  opposed  to  public  policy  *  The  question  as  to 
whether  the  company  can  pay  a  dividend  upon  preferred  stock  out  of 

payable,  generally,  out  of  the  net  earn-  and  impoit  of  the  stock  issued.  But  the 
ings  of  the  company.  And  it  would  be  court  held  that  the  earnings  out  of  which 
doing  more  than  what  it  was  agreed  should  they  were  expected  to  be  made,  were  not 
be  done,  if  the  court  should  limit  the  right  realized  during  the  year  in  which,  by  the 
to  payment  to  the  earnings  of  any  one  terms  of  the  stock  issued,  they  ought  to 
particular  year.  The  substantial  obliga-  have  been  paid.  On  the  contrary,  the 
tion  of  the  corporation  was  to  .pay  ten  per  stock  was  held  to  be  a  charge  '  on  aU 
cent  per  annum  on  the  stock  out  of  the  accruing  profits,  at  the  stipulated  rate, 
net  earnings  gf  the  company.  And  the  before  anything  is  divided  among  the  or- 
days  on  which  the  dividends  were  to  be  dinary  shareholders.'  This  is  substan- 
made,  were  alone  contingent  upon  its  abU-  tially  interest,  chargeable  exclusively  on 
ity  to  make  them.  The  failure,  for  want  profits.  A  similar  conclusion  was  main- 
of  net  earnings,  to  make  the  dividends  on  tained  in  Taft  v.  The  Hartford,  Provi- 
those  days  did  not  exonerate  the  corpora-  deuce,  &  Fishkill  R.  R.  C^.,  8  R.  I.  310, 
tion  from  the  general  and  paramount  obli-  where  the  action  failed  because  no  net 
gation  to  make  them  when  the  earnings  earnings  had  been  received.  See  also 
necessary  for  that  purpose  should  after-  Crawford  v.  North  Eastern  Railway  Co., 
wards  be  realized.  8  Jur.  N.  s.  1098  ;  Stevens  v.  South 
"  A  somewhat  similar  point  was  pre-  -  Devon  Railway  Co.,  9  Hare,  818."  Lind- 
sented  for  the  construction  of  an  act  of  ley  on  Partnership  (2d  ed.)  781. 
Parliament  providing  for  preferred  stock,  *  West  Chester,  &c,  R.  R.  Co.  «.  Jack- 
in  the  case  of  Henry  v.  The  Great  Northern  son,  77  Penn.  St.  821 ;  Bates  v.  Andro- 
Railw.  Co.,  1  De  G.  &  J.  606;  8  Jur.  N.  s.  scoggin,  &c.  R.  R.  Co.,  49  Me.  491. 
1183;  58  Eng.  Ch.  605.  There  was  no  *  In  re  London  India  Rubber  Co., 
obligation  to  make  payment  of  the  stipu-  L.  R.  5  £q.  519. 

lated  dividends  at  any  particular  time,  in         •  Pittsburgh,  &c.  R,  R.   Co.  v,  AUe- 

that  case,  beyond  what  might  be  inferred  ghany  Co.,  68  Penn.  St.  126.     And  this 

from  the  undertaking  that  they  should  is    the  case  as  to  all  dividends,    unless 

constitute  a  particularly  specified  sum  per  there  is  express  authority  to  do  otherwise, 

year.    It  could  reasonably  be  inferred  fnim  Miller  «.  Pittsburgh,  &c.   R.  R.  Ca,   40 

that  circumstance  that  the  obligation  at  Penn.  St.  287  ;  Painesville,  &c.  R.  R.  Co. 

least  existed,  to  make  the  dividends  annu-  v.  King,  17  Ohio  St.  684. 
aUy.     For  that  was  the  apparent  purpose         ^  Lockhart  v.  Van  Alstyne,  81  Mich, 

of  the  defendant,  accoixling  to  the  form  76. 
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the  net  earnings  of  any  one  year,  is  for  the  court,  and  the  decision  of 
the  directors  is  not,  as  is  the  case  as  to  the  common  stock,  conclusive.^ 

The  holders  of  preferred  stock  are  first  entitled  to  the  dividend 
named  in  their  certificate,  out  of  the  earnings  of  each  year,  and  then 
the  common  stock  is  entitled  to  a  dividend  from  the  surplus  if 
any,  not  exceeding  the  amount  per  cent  paid  upon  the  preferred 
stock;  and  if  there  still  remains  a  surplus,  it  is  to  be  applied  equally 
as  a  dividend  upon  the  common  and  preferred  stock.^ 

Sec.  91.  Shares  liable  to  Attachment  and  Levy.  —  Shares  in  cor- 
porations Eire  generally  liable  to  attachment,  and  sale  upon  execution, 
the  statutes  of  the  several  States  making  provisions  for  subjecting 
them  to  liability  for  debts,  which  method  must  be  adopted,^  and 
the  purchaser  of  such  shares  upon  execution  sale  succeeds  to  all 
the  rights  of  the  shareholder  therein,  and  becomes  subject  to  all 
his  liabilities.^    In  New  York  ^  it  has  been  held  that  a  corporation 

^  Bailey  v.  R.  R.  Co.,  17  Wall.  (U.  S.)  and  the  action  of  the  treasurer  in  issuing 

96  ;  Bates  v.  Androscoggin,  &e.  R.  R.  Co.,  such  certificates,  constituted  a  ratification 

49  Me.  491  ;  Taft  v,  Hartford,  &c.  R.  R.  of  the  vote.     See  also  Wright  v.  Vermont 

Co.,  8  K.  I.  310.     In  Richardson  v.  Ver-  &  Mass.  R.  R  Co.,  12  Cush.  (Mass.)  68  ; 

mont,  Ac.  R.  R.  Co.,  44  Yt.  618,  it  was  Rutland  R.  R.  Co.  v.  Thrall,  85  Vt.  686 ; 

held  that  a  railroad  corporation  has  au-  Barnard  v.  Vermont  &  Mass.  R.  R.  Co.,  7 

thority  to  stipulate  that  each  stockholder  Allen  (Mass. ),  572. 

shall  be  entitled  to  interest  on  sums  paid  *  Bailey  v,  Hannibal  &  St.  Joseph  R.  R. 

on  stock  subscriptions  while  its  road  is  in  Co.,  1  Dill.  (U.  S.  C.  C.)  174  ;  affirmed, 

process  of  construction,  till  it  is  completed  17  Wall.  (U.  S.)  96;  Calkins  v.  Camden, 

and  goes  into  operation,  payable  whenever  &c.  R.  B.  Co.,  86  N.  J.  £q.  288. 

the  surplus  earnings  shall  enable  it  prop-  *  Chesapeake,  &c.  R.  R.  Co.  v.  Paine, 

erly  to  pay  such  interest.   Such  an  arrange-  12  Gratt  (Va.)  502  ;  Baltimore,  &c.  R.  R. 

ment  for  the  payment  of  "interest  divi-  Co.  v.  Gallahue,  12  id.  655.    But  stock  is 

dends  "  is  equitable  and  just ;  and  such  not  liable  to  attachment  unless  made  so 

payment,  made  only  out  of  the  surplus  by  statute.      Foster  v.   Potter,   87   Mo. 

earnings  not  needed  for  the  payment  of  the  525;    Howe  v.   Starkweather,   17   Mass. 

debts  of  the  corporation  or  for  the  prosecu-  240.     In  Pennsylvania,  stock  standing  in 

tion  of  its  business,  does  not  interfere  with  the  name  of  a  debtor  on  the  books  of  the 

the  rights  of  creditors,  nor  contravene  any  company  may  be  seized  and  sold,  either  on 

principle  of  public  policy.     And  whore  ./Sm/ociew,  or  by  attachment  and  execution 

the  vote  to  pay  such  interest  was  passed  process.    But  if  it  is  subject  to  a  lien  in 

at  au  annual  meeting  of  the  stockholders,  favor  of  the  corporation,  the  proceeding  by 

the  subject  not  being  specially  named  in  attachment  is  to  be  resorted  to.    Weaver 

the  notice  calling  the  meeting,  it  was  held  v.  Huntingdon,  &c.  R.  R.  Co.,  50  Penn. 

without  deciding  whether  the  corporation  St.  814.     The  statute  provides  the  mode 

had  the  right  to  pass  such  vote,  that  the  for  such  attachments,  and  must  be  strictly 

defect,  if  any,  could  be  cured  by  subse-  pursued.    Howe  v.  Starkweather,  ante, 

quent  ratification  ;   and  that  the  subse-  *  Mechanics'  Bank  v.  Merchants'  Bank, 

quent  action  of  the  corporation  in  paying  45  Mo.  518  ;  Geyser  v.  Western  Ins.  Co., 

the  interest  to  stockholders  in  pursuance  8  Pittsb.  (Penn.)  41. 

of  such  vote,  and  the  corporation  and  dir-  ^  Comeau  v.  Guild  Farm  Oil  Co.,  8 

ectors  subsequently  voting  to  issue  certi-  Daly  (N.  Y.  C.  P.),  218. 

ficatea  for  the  payment  of  such  interest. 


220  PBEFBRBED  STOCK,  ETC.  [CHAP.  Y. 

cannot  sustain  its  refusal  to  transfer  stock,  after  its  assignment  to 
a  third  person  and  its  delivery^  because  before  the  demand  for  a 
transfer  was  made  it  was  attached  at  the  suit  of  a  creditor  of  the 
assignor.  But  in  Tennessee  ^  it  is  held  that  such  a  state  of  facts 
operates  as  a  valid  excuse ;  and  if  the  shares  have  been  sold  at  sher- 
^  ifiTs  sale,  and  the  shares  have  been  transferred  to  the  purchaser  by 
the  corporation,  it  is  a  complete  answer  to  a  suit  by  an  assignor  to 
compel  a  transfer  to  him,  or  for  damages  for  refusing  to  transfer.^ 

Sec.  92.  increase  of  Stook.  —  A  coiporation  has  no  power  to 
increase  or  diminish  its  capital  stock  without  an  express  statutory 
provision;  but  where  this  authority  is  given  it  may  be  exercised 
without  any  formal  vote  of  the  stockholders.  If  they  acquiesce  in 
such  action  it  is  sufficient.^  But,  unless  the  statute  lodges  the  power 
to  increase  the  stock  in  the  directors,  authority  from  the  stockholdera 
must  be  shown  either  by  a  direct  vote  or  acquiescence.^ 

Sec.  93.  Fraudulent,  and  Over-iaaues  of,  Stock.  —  Purchasers  of 
stock  are  not  bound  to  look  beyond  the  certificate  or  to  examine 
the  books  of  the  corporation  to  ascertain  whether  the  transfer  is 
valid  or  not ;  and  even  though  the  certificates  are  spurious  and  fraud- 
ulent, if  they  were  issued  by  a  duly  authorized  agent  or  officer  of 
the  company,  and  their  issue  was  not  ultra  vires  on  the  part  of  the 
corporation  they  are  valid  in  the  hands  of  innocent  purchasers, 
and  the  company  is  liable  to  them  therefor.^    The  same  rules  apply 

1  State  Ins.  Co.  9.  Sax,  2  Tenn.  Ch.  disposed  of  by  the  agent  to  purchasers 

507.  without  notice  and  for  value.    The  pur* 

*  Williams  v.  Mechanics'  Bank,  6  chasers  were  without  suspicion,  but  they 
Blatch.  (U.  S.  C.  C.)  50.  •!!  knew  that  the  agent  was  in  the  employ 

*  Payaon«.  Stowers,  2Dill.  (U.S.  C.C.)  of  the  railroad  company,  and  they  aU 
427.  knew  the  nature  and  scope  of  his  employ- 

^  Eidman  v.  Bowman ,  58  111.  444.  ment.     Such  like  certificates  were  at  the 

*  New  York  &  N.  H.  R.  R.  Co.  «.  time,  being  regularly  bought  and  sold  in 
Schuyler,  34  N.  Y.  80  j  Titus  v.  Great  the  money  and  stock  market  of  Baltimore, 
Western  Turnpike  Co.,  5  I^ns.  (N.  Y.)  and  were  treated  by  those  dealing  in  them, 
259  ;  Tome  ».  Parkersbui^h  Branch  R.  R.  M  passing  title  by  dflivery.  It  was  held 
Co.,  80  Md.  81.  This  principle  was  acted  that  the  company  having  confided  to  him 
upon  in  Western  MaryUnd  R.  R.  Co.  the  special  trust  of  executing  that  busi- 
•.  Franklin  Bank,  (SO  Md.  In  that  case  ness,  the  agent  was  held  out  to  the  public 
a  railroad  company  employed  an  agent  m  competent,  faithful  and  worthy  of  con- 
in  Baltimore  to  take  charge  of  the  busi-  fidenee ;  and  thou^  he  deceived  both  his 
ness  of  funding  over-due  coupons,  and  cer-  principal  and  the  public,  by  forging  and 
tificates  were  placed  in  his  hands  signed  issuing  the  false  certificates,  it  was  but 
by  the  president  and  treasurer  of  the  com-  reasonable  that  the  principal  who  placed 
pany  to  be  filled  out  by  him,  when  the  him  in  the  position  to  perpetrate  the 
coupons  were  taken  np,  with  the  nnmber  wrong  should  bear  the  loss.  That  the 
and  deMcription  of  the  coupons.  These  facts  that  the  certificates  happened  to  be  in 
receipts  were  fraudulently  filled  up  and  the  hands  ofa  party  who  was  an  agent  of  the^ 
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as  to  over-issues  of  stock.  If  the  oapital  stock  is  limited  by  the 
charter^  and  no  power  to  increase  it  is  given,  all  stock  issued  beyond 
the  amount  provided  for  in  the  charter  would  be  void ;  but  while 
bond  fide  purchasers  of  such  stock  would  not  be  stockholders,  never- 
theless they  would  have  a  remedy  against  the  corporation  for  the 
damages  which  they  sustain  by  reason  of  the  fraudulent  or  negligent 
acts  of  its  agents  ;^  and  the  measure  of  his  damages  is  the  market 

compuiy,  or  that  they  happened  to  repre-  printed  form  of  assignment  and  power  of 
sent  on  their  face  that  the  coupons  had  attorney,  which  were  executed  by  Schuy- 
heen  deposited  by  such  person,  were  not  ler  in  the  name  of  the  firm  under  seal,  but 
sufficient  of  themselves  to  discredit  the  were  left  in  blank  as  to  the  names  of  the 
certificates,  or  to  require  of  innocent  third  tnnsferee  and  attorney.  These  instru- 
parties  to  act  upon  the  presumption  that  ments  were  in  the  form  prescribed  by  the 
they  were  lalfte  and  fraudulent.  Corpora-  directors  and  which  had  from  the  first 
tiona  carrying  on  trade  or  business  of  any  been  in  use.  A  by-law  of  the  company 
kind  are  equally,  and  to  the  same  extent,  provided  that  all  transfers  of  stock  should 
liable  for  the  frauds  and  wrongs  of  their  be  made  on  the  books  of  the  company  at 
agents,  perpetrated  in  the  course  of  their  the  office  of  the  transfer  a^nt,  and  that 
employment,  as  individual  principals  would  no  transfers  should  be  allowed  except 
be  under  like  circumstances.  upon  a  surrender  of  the  certificate  held 
1  New  York  &  N.  H.  R.  R.  Oa  v.  Schuy-  by  the  party  making  the  transfer,  and 
ler,  17  N.  T.  592 ;  84  id.  80 ;  Mechanics'  this  appeared  upon  the  face  of  the  certifi- 
Bank  v.  N.  Y.  &  N.  H.  R.  R.  Ca,  18  cate.  Of  the  480  shares  over-issued  at  the 
N.  Y.  599 ;  Hall  v.  Rose  Hill,  ko.  Road  time  the  plaintiffs  took  their  certificates, 
Ca ,  70  ni.  678  ;  People's  Bank  v.  Kurtz,  the  certificates  of  over  850  were  within  the 
99  Penn.  St.  844 ;  Henning  v.  N.  Y.  k  next  two  years  surrendered  by  the  firm, 
N.  H.  R.  R.  Co.,  9  Bos.  (N.  Y.)  283.  In  and  the  stock  which  they  purported  to  rs- 
Bridgeport  Bank  v.  N.  Y.  ft  N.  H.  R.  K  present  transferred  on  the  books  of  the 
Co.,  80  Conn.  231,  the  plainti£b  in  May,  company  to  other  parties.  The  plaintifb 
1849,  reoeiyed  from  R.  It  0.  L.  Schuyler,  held  their  certificates  without  calling  for 
as  collateral  security  for  money  loaned,  a  transfer  of  the  stock,  and  without  giv- 
certificates  for  ninety  shares  of  the  stock  ing  notice  to  the  company,  until  after  the 
of  the  defendant  company,  of  which  R.  discovery  of  the  fraud  of  Schuyler  in  July, 
Schuyler  was  tranKfer  agent  The  oerti-  1854,  when  they  made  demand  on  the 
ficate  had  shortly  before  been  issued  by  company  to  be  allowed  to  transfer  the 
Schuyler,  as  transfer  agent,  to  the  firm,  stock  to  themselves  under  the  power  of 
At  this  time  the  capital  stock  of  the  com-  attorney.  The  company  refusing,  they 
pany  was  fixed  by  its  charter  at  $2, 500, 000,  brought  an  action  on  the  case  for  damages, 
which  had  all  been  taken  and  paid  in.  In  It  was  held,  1.  That  the  90  shares  would 
July,  185^,  it  was  discovered  that  Schuy*  be  presumed  to  be  a  part  of  the  160  genu* 
ler  had  ftandulently  issued  to  the  firm  ine  shares  owned  at  the  time  by  the  firm, 
certificates  of  stock  to  a  very  large  amount  in  the  absence  of  proof  on  the  part  of  the 
bejrond  the  capital  limited  by  the  charter,  defendants  to  the  contrary.  2.  That,  re- 
of  which  480  shares  had  been  issued  prior  garding  the  stock  as  genuine,  the  plain- 
to  the  issuing  of  the  certificates  held  by  tiffs  had  not  lost  their  right  to  it,  and 
the  plaintiflb,  but  there  was  no  evidence  their  right  to  a  transfer  of  it  on  the  books 
that  any  of  this  spurious  stock  had  at  that  of  the  company,  by  the  transfera  to  a 
time  passed  out  of  the  handa  of  the  firm,  greater  amount  thim  the  160  genuine 
Tlie  firm  owned  at  the  time  of  the  deliv-  shares  made  by  the  Schuylers  to  other 
erj  of  the  certificati*s  to  the  plaintiffs  160  parties  on  the  books  of  the  company,  —  the 
abarea  of  genuine  stock.  The  certificates  defendants  having  by  their  own  by-laws, 
were  accompanied,  on  the  same  paper,  by  a  and  by  the  conditions  of  their  certificates^ 


222  PREFEEEED  STOCK,  ETC.  [CHAP.  V. 

value  of  his  stock  at  the  time  the  transfer  was  demanded.^  It  is 
a  matter  of  no  importance,  so  far  as  the  liability  of  the  company  is 
concerned,  whether  the  over-issued  stock  was  to  the  transfer  agent 
himself  or  to  other  parties.^  The  corporation  may  bring  a  bill  in 
equity,  as  the  proper  guardian  of  the  interests  of  the  holders  of  the 
genuine  stock  against  the  holders  of  the  disputed  stock,  to  ascertain 
its  validity,  and  to  secure  the  cancellation  of  the  spurious  stock.^ 
Where  there  is  no  atithority  for  an  increase  of  the  capital  stock  of  a 
corporation,  or  where  the  increase  is  limited  to  a  certain  amount,  and 
the  wlwle  amount  of  it  has  been  iss^ced,  all  stock  issued  in  excess  of  that 

no  right  to  aUow  the  stock  to  be  trans-  appointed  in  the  place  of  Schuyler  who 

ferred  except  u})od  a  surrender  of  the  cer-  had  absconded.     One  of  the  directors,  to 

tificates.      3.    That  the  allowing  of  the  whom  the  plaintiffs  applied  at  the  office 

transfer  of  the  stock  to  other  parties  on  of  the  company,  in  reply  to  the  demand, 

the  books  of  the  company  was  a  fraud  of  informed  them  that  the  tiunsfer  books 

the  transfer  agent  of  which  the  defendants  had  been  closed,   and  that  no  transfers 

could  not  take  advantage,  since  the  agent  could  be  allowed.    There  was  no  refusal  to 

was  acting  within  the  scope  of  his  official  allow  the  transfer  at  some  future  time-    It 

power,  and  with  full  knowledge  that  the  was  held,  that  in  the  circumstances  the 

stock  was  owned  by  the  plaintiffs,  and  that  company  were  justified  in  refusing  to  al- 

theii*  certificate  was  outstanding,   which  low  the  transfer,  and  that  the  demand 

knowledge  possessed  by  the  transfer  agent  was  not  a  sufficient  ooe  to  put  the  com- 

while  he  was  acting  officially  was   the  pany  in  default.     6.  The  plaintiffs  made 

knowledge  of  the  company.     4.  That  the  another    demand   five   years    afterwards 

blank  assignment  and  power  of  attorney,  through  one  B.,  an  attomey-at-law  of  the 

though  under  seal,  could  be  filled  up  at  city  of  New  York,  who  had  made   an 

the   convenience  of   the    plaintiffs,    and  agreement  with  the  plaintiffs  to  bring  and 

when  so  filled  up  operated  as  of  their  conduct  the  present  suit  for  them  at  his 

date.      6.  That  it  was  sufficient  for  this  own  expense  and  risk,  for  a  certain  share 

purpose  that  such  was  the  law  of  New  of  the  amount  actually  recovered,  and  the 

York,   even   though  the  assignment  and  demand  was  made  under  the  af^reement 

power  of  attorney  were  executed  in  Con-  for  the  purpose  of  bringing  the  suit^    Dor- 

necticut,  since  the  transfer  of  the  stock  ing  the  trial,  the  fact  of  this  agreement 

was  to  lie  made  in  New  York.     Such  a  having  been  brought  by  the  defendants  to 

certificate,  accompanied  by  an  assignment  the  notice  of  the  court,  the  parties  n- 

and  power  of  attorney  executed  in  blank,  scinded  it.    It  was  held,  that  the  unlaw- 

may  perhaps  be  regarded  as  having  a  spe-  fulness  of  the  agreement  did  not  make  the 

cies  of  negotiability,  though  of  a  peculiar  demand  an  insufficient  one,  the  question 

character  ;  and  it  is  no  objection  to  such  being  purely  one  of  authority  on  the  pszt 

negotiability    that    the    assignment   and  of  B.  to  act  for  the  plaintifis. 

power  of  attorney  are  under  seal.     The  ^  People's  Bank  v.  Kurtz,  ante  ;  WQlis 

plaintiffs  made  a  demand  on  the  company  v.  Philadelphia,  &c  R.  R  €k>.,  6  W.  N.  C. 

to  be  allowed  to  transfer  the  stocks  to  (Penn.)  461. 

themselve<<,  on  the  day  following  the  dis-  ^  Titus   v.  Great   Western    Turnpike 

covery  of  the  fraud  of  Schuyler.    At  this  Road  Co.,  61  N.  Y.  237  ;  affinned,  6  Lsas. 

time  the  affairs  of  the  company  owing  to  (N.  Y.)  260. 

this  fraud  were  in  great  confusion,  and  it  •  New  York  &  N.  H.  R.  R.  Co.  9. 

was  impo&sible  without  a  long  investiga-  Schuyler,    17    N.    Y.    692 ;    Venice   «. 

tion  to  distinguish  the  spurious  stock  from  Woodruff,  62  N.  Y.  462  ;  Ldiigh  Valley 

the  genuine.      The  transfer  books  were  R.  R.  Co.  o.  McFarland,  81  N.  J.  £%. 

and  no  transfer  agent  had  been  730. 
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amount  is  unauthorized  and  void,  whether  the  issue  is  made  by  the 
direction  of  the  corporation  or  by  the  officers  without  such  author- 
ity ;^  and  a  holder  of  such  unauthorized  stock  is  not  entitled  to  any 
of  the  rights^  or  subject  to  any  of  the  liabilities,  of  a  stockholder;' 
and  in  the  case  last  cited,  it  was  held  that  the  holders  of  such  stock 
are  not  estopped  from  setting  up  its  invalidity  as  a  defence  to  an 
action  to  recover  calls  thereon,  even  though  they  attended  the  meet- 
ing at  which  it  was  voted  to  issue  it,  or  by  the  fact  that  they 
accepted  and  hold  the  certificates  issued  therefor,  or  because  the 
officers  and  agents  of  the  company  had  represented  in  circulars  that 
the  authorized  capital  was  equal  to  the  entire  issue  of  stock.  In 
such  a  case,  when  the  maximum  limit  of  its  capital  stock  had  been 
reached,  the  power  of  the  corporation  in  that  respect  was  exhausted  ;^ 

^  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  apariona  ahares  is  without  consideration, 
R.  B.  Co.,  18  N.  Y.  599  ;  Bail  way  Co.  «.  and  cannot  be  enforced.  It  is  insisted, 
AUerton,  18  WaQ.  (U.  S.)  233  ;  Stace'a  however,  that  the  defendant  in  error,  hav- 
Case,  L.  B.  4  Ch.  688,  n.  ;  K.  Y.  &  N.  H.  ing  attended  by  proxy  the  meetings  at 
B.  B.  Go.  r.  Schayler,  34  N.  Y.  80 ;  Sco-  which  the  increase  of  the  stock  of  the 
Tin  V.  Thayer,  106  U.  S.  148 ;  N.  Y.  k  company  beyond  the  limit  imposed  by 
N.  H.  B.  R.  Co.  V.  Ketcham,  8  Keyes  law  was  voted  for,  and  having  received 
(N.  Y.),  368.  certificates  for  the  stock  thus  voted  for, 
'  Soovill  V.  Thayer,  ante,  and  after  such  increase  the  company 
*  Mechanics'  Bank  v.  N.  Y.  k  N.  H.  by  its  agents  having  held  itself  out  as 
R.  B.  Co.,  aiUe;  N.  Y.  &  N.  H.  R.  R.  possessing  a  capital  of  $400,000,  and  in- 
Co.  V.  Schuyler,  17  N.  Y.  592.  In  Sco-  vited  and  obtained  credit  on  the  faith  of 
vill  V.  Thayer,  anU,  Woods,  J.,  in  a  very  such  representations,  he  is  now  estopped 
able  opinion,  reviewed  the  cases  and  the  from  denying  the  validity  of  the  stock 
principles  involved,  and  said  :  "  In  this  and  his  obligation  to  pay  for  it  in  full, 
case  the  attempt  to  increase  the  stock  of  We  think  tl\e  defendant  in  error  is  not 
the  company  beyond  the  limit  fixed  by  its  estopped  to  set  up  the  nullity  of  the 
charter  was  ultra  vires.  The  stock  itself  unauthorized  stock.  It  is  true  that  it 
waa  therefore  void.  It  conferred  on  the  has  been  held  by  this  court  that  a  stock- 
holders no  rights,  and  subjected  them  to  holder  cannot  set  up  informalities  in  the 
no  liaHlities.  If  the  stock  of  the  first  issue  of  stock  which  the  corporation  had 
and  second  issues  had  been  held  by  one  the  power  to  create.  Upton  v.  Tribilcock, 
set  of  holders,  and  the  stock  of  the  third  91  U.  S.  45  ;  Chubb  v.  Upton,  95  id.  655  ; 
and  fourth  by  another,  in  a  contest  be-  Pullman  v.  Upton,  96  id.  828.  But  those 
tween  them  the  latter  would  have  been  were  cases  where  the  increase  of  the  stock 
excluded  from  all  participation  in  the  was  authorized  by  law.  The  increase  it- 
management  of  the  compuiy  or  in  its  pro-  self  was  legal  and  within  the  power  of 
fits.  To  decide  that  the  holders  of  stock  the  corporation,  but  there  were  simply  in- 
iasaed  ultra  vbrea  have  the  same  rights  as  formalities  in  the  steps  taken  to  effect  the 
the  holders  of  authorized  stock,  is  to  ig-  increase.  These,  it  was  held,  were  cured  by 
nore  and  override  the  limitations  and  pro-  the  acts  and  acquiescence  of  the  defendant. 
hihitions  of  the  charter.  We  think  it  But -here,  the  corpomtion  being  absolutely 
foUowB  that  if  the  holder  of  such  spurious  without  power  to  increase  its  stock  above 
stock  has  none  of  the  rights,  he  cannot  be  a  certain  limit,  no  acqtiiescenoe  of  the 
subjected  to  the  liabilities  of  a  holder  of  shareholder  can  give  it  validity  or  bind 
genuine  stock.     His  contract  to  pay  for  him  or  the  corporation.      'A  distinction 
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and  (he  corporation  itself  cannot  he  estopped  from  setting  up  its  wami 
of  corporate  power  in  defence  to  an  action  upon  a  contract  or  other 

mast  be  made  between  shares  which  the  holders,  and  that  they  had  sat  as  directon 

company  had  no  power  to  issue  and  shares  of  the  corporation   after  the    attempted 

ti'hich  the  company  had  power  to  issue,  amalgamation.     But  the  Vice-Chancellor 

although  not  in  the  manner  in  which  or  declared:  'This  was  a  void  agreement,  with 

upon  the  terms  upon   which  they  hare  a  void  acting  upon  it,  a  Toid  recqgnitioB, 

been    issued.       The    holders    of    shares  and  a  void  ratification  by  the  acts  which 

which  the  company  has  no  power  to  issue,  have  been  mentioned.      It  comes  to  an 

in  truth  had  nothing  at  all,  and  are  not  aggregate  of  nothings,  and  that  aggre^te 

contributors.*    2  Lindley  on  Hftrtnership,  of  nothings  is  all  that  there  is  to  iix  those 

138;    and  see  Lathrop  v.    Kneeland,  46  gentlemen  on   the  list  of  stockholdersy* 

Barb.   432 ;  Mackley's  Case,  L.  R  1  Ch.  So  in  Zabriskie  v.  Cleveland,  &c.  R.  R. 

247.     In  Stace  and  Worth's  Case,  L.  R  4  Co.,  23  How.  (U.  S.)  881,  this  court,  after 

Ch.  682,  note,  it  appeared  that  there  was  holding  the  railroad  company  to  be  liable 

an  agreement  for  the  amalgamation  of  the  on  certain  bonds  which  it  was  alleged  had 

Ijondon  Northern  Insurance  Corporation  been  indorsed  by  the  directors  withoat 

and  the  Life  Investment  Mortgage  Insur-  lawful  authority,  added,  '  This  princiiile 

anoe  Comiiany,  the  two  corporations  to  be  does  not  impugn  the  doctrine  that  a  oor- 

formed  into  one,  under  the  name  of  the  poration  cannot  vary  from  the  olgect  of 

corporation  first  mentioned.     The  corpora-  its  creation,  and  that  persons  dealing  with 

tion  was  to  issue  shares  in  exchange  for  a  company  must  take  notice  of  whatever 

those  held  in  the  company,  and  the  araal-  is  contained  in  the  law  of  its  organiak- 

gamated  board  was  to  consist  of  the  five  tion.'      Upon    the   principles   stated   in 

directors  of  the  corporation  and  of  seven  these  authorities  we  are  of  opinion  that 

of  the  directors  of  the  company,   to  be  the  defendant  in  error  is  not  estopped  by 

selected  by  themselves.    After  the  amalga-  any  acts  of  his,  to  assert  the  invalidity  of 

mation  Stace  and  Worth,  it  was  alleged,  the  stock  issued  in  excess  of  the  limit 

received  and  accepted  ceitificates  for  shares  authorized  by  the  charter,  and  to  deny 

in  the  corporation  in  exchange  for  their  his  liability  thereon.    It  would  seem  to 

shares  in  the  company,  and  they  with  five  follow  that  if  he  is  not  estopped  by  his 

others  were  appointed  directors  of  the  cor-  own  acts,  he  is  not  by  the  acts  of  the 

poration.      Afterward    a    resolution  was  agents  of  the  Fort  Scott  Coal  and  Mining 

passed   for  voluntarily    winding  up    the  Company,  in  representing  the  company, 

corporation,  and  the  names  of  Stace  and  by  advertisements  and  otherwise,  as  hav- 

Worth  were  placed  ui)on  the  list  of  con-  ing  a  capital  of  $400,000.    The  officers  of 

tribntors.     An  application  was  made  to  the  company  had  no  authority  to  make 

Vice-Chancellor   J  am  eh    to    have    their  these  representations,  and  the  public  no 

names  removed  from  the  list ;  who,  after  right  to  trust  them.     Persons  dealing  with 

lifaring  the  case  argued,   directed  their  the  managers  of  a  corporation  must  take 

names  to  be  removed.     Tliis  was  done  on  notice  of  the  limitations  imposed  upon 

tlie  ground  that  the  agreement  for  amal-  their  authority  by  the  act  of  incorpon- 

gnmation  was  beyond  the  powers  of  the  tion.     Zabriskie  v.   The   Cleveland,  Ac 

corporation,  and  therefore  void.     In  giv-  R  R  Co.,  ubi  suprct.    The  laws  secured 

ing  the  reasons  for  his  decision  Vice-Chan-  to  the  public  and  the  creditors  an  infalli- 

Chancellor  Jambs  said  :  *  It  is,  however,  ble  mode  of  ascertaining  the  real  capital 

contendetl  that  notwithstanding  the  Hffj^-  of  the  company.     They  were  bound  to 

ment  itself  was  ultra  vires  and  vwd,  yet  know  that  the  law  permitted  no  such  in- 

there  are  personal  acta  and  things  person-  crease  of  its  capital  stock  as  the  company 

ally  affecting  these  two  gentlemen  which  had  attempted  to  make,   and  that  any 

render  them  still  liable  as  shareholders.'  representation  that  it  had  been  made  was 

These  were  the  acceptance  of  shares  by  false.    As  forcibly  suggested  by  counsel 

Stace  and   Worth,   the    fact   that    their  for  defendant  in  error,  if  any  creditor  has 

names  appeared  on  the  register  of  share-  been  defrauded  by  misrepresentation  of  the 
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obligatioD  which  is  in  excess  thereof;^  there  being  a  wide  distinction 
between  an  act  done  by  its  officers  or  agents  in  an  informal  way,  or 
without  authority  from  the  corporation,  and  which  the  corporation 
may  ratify,  and  one  which  the  corporation  cannot  ratify,  because  it 
has  not  the  power  to  do  the  act  itself.*  Where  the  corporation  has 
the  power  to  do  an  act,  —  as,  where  it  has  the  power  to  issue  addi- 
tional stock,  —  if  the  officers  whose  duty  it  is  to  issue  certificates  of 
stock,  issue  certificates  thereof  in  excess  of  what  have  been  author- 
ized by  the  corporation,  but  not  in  excess  of  the  power  of  the  cor- 
poration to  issue  under  its  charter,  they  would  be  binding  upon  the 
corporation  in  the  hands  of  a  bondjide  holder.^    If  a  railroad  com- 

real  capital  of  the  eompany,  he  has  his  tomed,  on  the  transfer  of  stock  on  the 
remedy  in  an  action  of  tort  against  all  who  hooks  in  his  chaige,  and  the  surrender  of 
parHeipaUdin  the  fraud.  Bnt  the  wrong  the  certificate  therefor,  to  execute  and  de- 
done  to  him  cannot  entitle  the  entire  liver  to  the  transferee  the  usuid  certificate, 
hody  of  creditors,  who  have  not  8ufi*ered  stating  that  he  was  entitled  to  the  number 
from  the  alleged  fraud,  to  recover  of  the  of  shares  of  stock  specified  therein,  trans- 
entire  body  of  stockholders  who  have  ferable  on  the  books  of  the  company  by 
taken  no  part  in  it.  We  are  of  opinion,  him  or  his  attorney  on  the  surrender  of 
therefore,  that  the  defendant  in  error  is  the  certificate ;  the  agent  fraudulently 
not  estopped  either  by  his  own  acts  or  the  gave  to  one  Kyle  a  certificate  in  the  usnsd 
acts  of  the  agents  and  officers  of  the  com-  form  for  eighty-five  shares  of  stock,  when, 
pany  to  all^e  the  nullity  of  the  over-issued  in  fact,  the  latter  owned  no  stock,  none 
stock,  and  that  he  is  not  liable  to  an  as-  stood  on  the  books  in  his  name,  and  no 
sesament  on  such  void  stock."  certificate  for  such  stock  had  been  surren- 
1  Hootl  V.  N.  Y.  &  N.  H.  B.  R  Co.,  dered ;  the  plaintifls,  in  good  faith,  and 
22  Conn.  502.  relying  upon  the  ceilificate  as  regularly 

*  That  informalities  in  the  issue  of  issued  and  valid,  made  a  loan  to  Kyle, 
stock  cannot  be  set  up  either  by  the  cor-  receiving  from  him  the  certificate,  with  an 
poration  or  by  a  stockholder  to  avoid  calls  assignment  of  the  stock  and  a  power  of 
thereon,  see  Upton  v.  Trebilcock,  91  U.  S.  attorney  to  transfer  the  same.  In  an  ac- 
45  ;  Chubb «.  Upton,  95  U.  8.  655 ;  Pull-  tion  by  the  plaintiffs  against  the  corpora- 
man  V,  Upton,  96  id.  828.  tion  for    refusing    to    permit  the    stock 

•  In  Mechanics'  Bank  v.  N.  Y.  &  N.  represented  by  the  certificate  to  be  trans- 
H.  R.  B.  Co.,  13  N.  Y.  699,  by  the  act  ferred  on  its  books,  or  to  pay  its  value,  it 
creating  a  corporation,  its  capital  stock  was  held  that  the  certificate  was  void,  and 
was  limited  to  $3,000,000,  and  divided  that  the  plaintiff^B  did  not  thereby  acquire 
into  shares  of  $100  each,  transferable  in  a  right,  legal  or  equitable,  to  any  stock  ; 
such  manner  as  the  company  should  di-  and  that  the  corporation  was  not  respon- 
rect ;  the  entire  stock  was  taken,  and  cer-  Bible  to  the  plaintiffs  for  damage  sustained 
tificates  issued  therefor  to  the  owners ;  by  dealing  upon  the  faith  of  the  certifi- 
and  the  by-laws  of  the  company  prescribed  cate.  Such  a  certificate  does  not  partake 
that  transfers  of  stock  should  be  made  on  of  the  character  of  negotiable  instruments  ; 
the  transfer-books  of  the  company,  and  and  the  6r)n4/<fe  assignee,  with  the  power 
required  the  certificate  of  ownership  to  be  to  transfer  the  stock,  takes  the  certificate, 
surrendered  prior  to  the  making  of  such  subject  to  the  equities  which  existed 
transfer  and  the  issue  of  a  new  certificate,  against  his  assignor,  and  it  was  held  that. 
The  company  established  a  transfer  agency,  on  the  facts  of  the  case,  the  doctrine  of 
and  appointed  their  president  transfer  estoppel  in  pais  was  not  apjilicable.  At  a 
agent,   who  was    authorized    and  accu»-  special  term  of  the  Supreme  Court  in  New 
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pany  is  incorporated  in  two  States,  an  over-issue  of  its  stock  by  the 
corporation,  if  it  can  be  legalized  at  all,  cannot  be  legalized  by  the 

York,  it  was  held  that  a  hill  to  eigoin  the  much  less  than  par.  See  K.  Y.  &  N.  H. 
holders  of  railway  bonds  and  other  uecari-  K.  R.  Co.  v,  Schuyler,  84  N.  Y.  80  ;  Bruff 
ties,  which  had  been  deposited  with  an  v.  Mali,  86  id.  200  ;  Tome  v.  Parker- 
agent  of  a  railway  company,  with  iwwer  burgh,  Ac.  R.  R.  Co.,  89  Md.  36.  In 
to  sell  or  pledge  the  same,  for  the  purpose  Titus  r.  Great  Western  Turnpike  Co.,  5 
of  raising  money  for  the  use  of  the  com-  Lans.  (N.  Y.)  286,  the  corporation  was 
pany,  and  which  it  was  alleged  had  been  held  liable  for  the  stock  so  issued.  In  the 
misapplied  by  such  agent,  and  were  now  case  last  cited  an  action  was  brought  to 
in  the  hands  of  numerous  parties,  upon  recover  damages  for  negligent  and  fraudu- 
diiferent  and  indepeudent  contracts,  which  lent  acts  of  the  defendants*  president  and 
were  severally  alleged  to  be  invalid  as  treasurer,  in  issuing  spurious  certificates 
against  the  company, —-could  not  be  main-  of  the  stock  of  the  company,  on  the  faith 
tained  against  the  agent  and  the  several  and  security  of  which  the  plaintiff  loaned 
persons  into  whose  hands  he  had  passed  money  to  the  party  holding  them.  The 
the  securities,  there  being  no  privity  referee  found  that,  on  or  about  December 
among  the  several  defendants.  But  upon  19,  1870,  one  McClure,  the  treasurer  of 
general  principles  of  equity,  it  would  the  defendants,  presented  to  the  plaintiff 
seem  that  such  a  joinder  amounts  to  mul-  two  certificates  of  the  defendants'  stock, 
tifariousness  only  when  the  securities  in  signed  by  Jacob  H.  Ten  Eyck  as  presi- 
the  hands  of  the  different  defendants  are  dent,  and  by  said  McClure  as  treasurer, 
wholly  distinct ;  in  which  case  only  the  and  having  the  seal  of  the  company  at- 
agent,  and  the  particular  person  or  persons  tached,  each  of  which  certificates  certified 
obtaining  each  separate  parcel  of  the  secu-  that  McClure  was  the  owner  of  five  hun- 
rities  constituting  one  transfer,  should  be  dred  shares  in  the  stock  of  the  defend- 
joined.  But  if  the  fund  were  one  and  in-  ants ;  and  upon  the  credit  of  those 
separable,  all  paiticipating  in  its  transfer  certificates,  which  were  offered  as  colla- 
may  be  joined.  Lexington  &  Big  Sandy  teral  security  to  the  note  of  said  McClure, 
Railway  v,  Goodman,  9  Am.  Railw.  Times,  dated  on  that  day,  and  payable  two  days 
No,  52.  In  a  case  before  V.  C.  Stuart,  after  date,  with  interest,  he  obtained  from 
it  was  decided,  upon  great  consideration,  tlie  plaintiff  the  sum  of  $1,855,  the  plain- 
that  where  the  directors  of  a  joint-stock  tiff,  at  the  time  of  receiving  said  certifi- 
corporation  issue  debentures  (which  are,  cates,  knowing  that  the  said  McClure 
in  form,  the  bonds  of  the  company,  but  mentioned  in  the  body  of  said  ceitificates 
not  negotiable)  without  complying  with  was  the  same  person  who  had  signed  the 
the  requirements  of  the  deed  of  settlement,  same  as  treasurer  :  that  said  certificates 
in  regard  to  borrowing  money,  and  such  were  drawn  up  in  the  form  prescribed  by 
securities  came  into  the  possession  of  bond  the  by-laws  of  the  defendants,  and  were 
Jide  holders,  for  value,  without  notice  of  any  signed  by  the  two  oflBcers  of  the  company, 
infirmity  affecting  them,  —  such  holder  both  of  whom  were  directed  and  required, 
could  not  recover  for  them,  as  regards  the  by  a  general  resolution  of  the  defendants, 
great  body  of  the  shareholders.  The  to  sign  certificates  of  the  defendants*  stock 
learned  Vice-Chancellor  professed  to  base  in  cases  where  stock  was  transferred  on 
his  judgment  u|wn  the  authority  of  Ernest  defendants*  books:  that  there  was  no 
V.  NichoUs,  6  H.  L.  Cas.  401.  But  see  by-law  of  the  defendants  making  any  ex- 
Barnard  V.  Bagshaw,  1  H.  &  M.  69,  where  ceptions  as  to  the  form  of  the  certificate, 
it  was  held  that  bond  fide  purehasers  of  or  as  to  the  officers  who  were  to  sign  it 
shares  of  a  company  fraudulently  issued,  when  issued  to  the  treasurer  or  the  presi- 
bought  in  the  market  before  any  bill  had  dent  of  the  company:  that  the  said  Mc- 
been  filed  to  impeach  them,  was  entitled  Clure  delivered  to  the  plainriff,  indorsed 
upon  the  winding  up  of  the  company  to  upon  the  said  two  certificates  of  stock,  as 
share  equally  with  the  shareholders,  al-  part  of  the  security  for  the  loan,  an  assign- 
though    he    bought  his  shares  at  very  ment  and  power  of  attorney  in  blank, 
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legislature  of  one  of  the  States  from  which  it  derives  its  existence, 
as,  in  such  a  case,  neither  State  has  exclusive  jurisdiction  over  the 

signed  by  the  said  McClure :  that  when  bank,  and  certified  them  in  his  character 
the  plaintiff  took  said  certificates  from  of  president  It  was  held,  that  the  certi- 
fadd  McClure,  he  had  not  any  knowledge  fication  of  the  checks  was  virtually  an  ac- 
or  suspicion  that  they  did  not  represent  ceptance  of  them  by  the  bank.  Seldbn, 
stock  of  the  company,  and  thought  they  Ch.  J.,  in  his  opinion,  says:  'The  only 
were  genuine  and  good  certificates  of  stock,  question  in  this  case  which  seems  to  me 
It  was  conceded  on  both  sides,  upon  the  to  require  serious  consideration  is,  whether 
trial,  that  the  certificates  were  spurious  Mr.  Houghton  could  bind  the  bank  by 
and  unauthorized,  and  did  not  represent  accepting  checks  or  drafts  drawn  by  him- 
actual  stock,  and  so  the  referee  found  j  self.  It  is  a  well-settled  rule  of  the  law 
and  he  also  found  that  the  plaintiff  had  of  agency,  to  which  1  apprehend  there  is 
sustained  loss  by  means  of  the  transaction  no  exception,  that  no  person  can  act  as 
in  question  to  the  amount  of  the  money  the  agent  of  both  parties,  although  he 
advanced  on  the  certificates,  with  interest,  himself  have  no  interest  on  either  side  ; 
The  referee's  conclusions  of  law  were  :  1.  nor  can  he  act  as  agent  in  regaixl  to  a  con- 
That  the  general  power  given  to  the  treas-  tract  in  which  he  has  any  interest,  or  to 
nrer  of  the  defendants  to  sign  certificates  which  he  is  a  party,  on  the  side  opposite 
of  stock  did  not  authorize  him  to  sign  cer-  to  his  principal.  In  the  present  case,  Mr. 
tificates  in  his  own  name  or  favor  ;  2.  That  Houghton,  as  the  drawer  of  the  checks, 
no  recovery  can  be  had  in  this  action  by  was  the  party  with  whom  the  contract  of 
the  plaintiff  against  the  defendants,  as  acceptance  was  primarily  made,  and  stood, 
such  defect  appeared  upon  the  face  of  the  therefore,  precisely  in  those  opposite  rela- 
certificates,  and  he  had  notice  of  it  at  the  tions  which  the  nile  referred  to  forbids.' 
time  he  took  them.  And  hence  he  held  In  New  York  &  New  Haven  R.  R.  v. 
the  defendants  were  entitled  to  judgment,  Schuyler,  anU,  the  rule  above  adverted  to 
and  dismissed  the  complaint  Parker,  was  not  applied  to  the  case  of  an  officer  of 
J.,  said  :  "  The  legal  propositions  upon  a  corporation  signing  the  certificate  of  his 
which  the  decision  of  the  case  by  the  re-  own  stock  ;  for,  although  the  general  rule 
feree  rests,  and  which  are  urged  by  the  was  stated  that '  an  officer  or  agent  is  not 
counsel  for  the  defendants  in  support  of  permitted,  under  a  general  ])ower,  to  cer- 
the  judgment,  are :  1.  That  McClure,  the  tify  in  his  own  favor,'  citing  Claflin  v. 
treasurer,  had  no  right  to  sign  certificates  Farmers'  k  Citizens*  Bank,  yet  the  court 
of  stock  held  by  himself ;  and  2.  That  the  went  on  to  show  that  the  case  was  clear  of 
plaintiff,  when  he  took  the  certificates  in  the  rule,  because  of  the  acquiescence  of 
question,  signed  by  McClure,  saw  that  the  company  in  the  acts  of  the  agent  in  so 
they  were  not  properiy  signed,  and  there-  certifying  ;  and  the  company  was  held 
fore  had  notice  of  their  irregularity  and  liable  for  the  spurious  stock  so  certified. 
invalidity,  and  consequently  cannot  look  Under  a  sufficient  authority  from  the  com- 
to  the  defendants  to  make  them  good,  pany,  then,  according  to  the  doctrine  of 
Theprincipleupon  which  defendant's  conn-  this  case,  an  officer  may  certify  his  own 
ad  contend  that  McClure  had  no  right  to  stock.  Had  not  McClure,  as  treasurer  of 
sign  certificates  of  his  own  stock  is,  that  the  defendants' company,  sufficient  author- 
he  was  an  agent  of  defendanta,  and  that  ity  to  sign  certificates  of  his  own  stock, 
an  agent  cannot  certify  in  his  ovm  favor  ;  as  shown  by  the  facts  in  the  case  ?  The 
and  the  cases  of  Claflin  v.  Farmers'  and  case  is  not  like  that  of  Clafiin  v.  Farmers' 
Citizens'  Bank,  26  N.  Y.  "293,  and  New  and  Citizens'  Bank.  There  the  certifying 
York  &  New  Haven  R.  R.  Co.  v,  Schny-  of  the  checks  was  the  making  of  a  contract 
ler,  S4  id.  30,  are  cited  in  support  of  it.  by  the  president,  as  such,  with  himself,  as 
In  the  first  of  these  two  cases  the  presi-  an  individual,  under  a  mere  general  per- 
dent  of  the  bank,  who  had  a  general  mission  to  him  to  certify  checks.  The 
authority  to  certify  checks  upon  the  bank  constmction  of  such  a  permission  was  very 
as  good,  drew  his  own  checks  upon  the  properly  held  not  to  authorize  him    to 
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corporation.  The  action  of  the  legislature  of  hoth  States  would  be 
necessary  .1  Where  stock  is  issued  by  direction  of  the  corporation  in 
excess  of  the  statutory  limit,  the  corporation  is  liable  to  refund  the 
money  received  therefor ;  but  a  person  who  is  also  a  holder  of  valid 

make  mch  a  ooDtncL     Presamptirely,  these  officers  the  duty  of  signing  the  oerti. 
the  intention  in  giving  the  general  aatho-  ficates  of  stock  issaed  by  the  company, 
rity  did  not  include  such  a  case,  one  out  that  in  every  case  of  transfer  or  purchiise 
of  the  ordinary  course  of  business  and  of  stock  by  them  a  new  authority  should 
contrary  to  business  and  legal  rules,  and  be  given  by  a  new  resolution  of  the  corn- 
one  entirely  unnecessary  to  the  orderly  pany  for  the  performance  of  the  nccessaiy 
course  and  management  of  the  business  of  ministerial  acts,  to  perfect  such  transfer 
the  company.     Phdnly,  in  that  case,  the  or  purchases.     The  officer  who  signs  certi- 
act  in  question  was  not  authorized  by  the  ficates  of  his  own  stock  no  more  really  as- 
general  authority.     But,  in  regard  to  cer-  sumes  a  relation  of   opposition    to   the 
tificates  of  stock,  they  area  necessary  part  company  than  does  the  officer  who  enters 
of  the  machinery  by  which  the  business  of  the  statement  of  his  own  stock   in  the 
corporations  is  carried  on.    They  are  is-  books  of  the  company;  and  the  authority 
sued  to  every  stockholder  as  the  evidence  of  such  officer  or  clerk  who  keeps  the 
of  his  stock  ;  to  the  officers  as  well  as  to  books  under  a  general  authority  to  make 
the  other  stockholdera.     The  defendants  an  entry  therein  of  the  stock  held  by  him 
in  the  case  at  bar,  by  their  by-laws,  pre-  might  as  well  be  questioned  as  that  of 
soribed  the  form  in  which  certificates  of  McClure  to  sign  a  certificate  of  his  stock, 
stock  should  be  issued,  and  by  a  general  In  either  case  the  fair  and  reasonable  con- 
resolution  directed  and  required  that  all  struction  of  the  general  authority  would 
such  certificates  should  be  signed  by  the  allow  such  officera  to  enter  or  certify  their 
president  and  treasurer  of  the  company,  own  stock  as  they  do  that  of  others.    I 
making  no  exception  in  regard  to  the  cer-  have  no  doubt  that  under  the  by-laws  and 
tificates  of  stock  held  by  such  pitisident  or  resolution  of  the  defendants  the  treasurer 
treasurer.      Now,   it    is  common,  if  not  (McClure)  was  authorized  to  sign  certifi- 
necessary,  that  these  officera  are  stockhold-  cates  of  his  own  stock.    If  I  am  correct  in 
ere  of  the  corporation  ;  and  this  fact  can-  this  construction  of  the  authority  given,  it 
not  but  have  been  known  to  defendants  follows  that  the  decision  of  the  referee  in 
when  the  by-laws    and   resolution  were  his  firet  conclusion  of  law  was  erroneous, 
adopted  ;  and  as  no  exception  was  made  and    that  his  second   conclusion,    based 
in  regard  to  the  issuing  and  signing  of  upon  the  firet,    was  also  erroneous.     No 
certificates  to  those  officera,  I  think  such  question  was  made  but  that  the  defend- 
certificates  must  be  deemed  covered  by  ants  would  be  liable  for  the  fraud  or  ncg- 
the  resolution.     Tliere  are  no  grounds,  as  ligence  of  their  president  and  treasurer  in 
in  the  case  of  Claflin  v.   Farmera*  and  issuing  the  certificates  of  spurious  stock,  if 
Citizens'  Bank,  for  i>resuming  an  inten-  they  had  the  right  to  sign  certificates  o( 
tion  to  the  contrary.     In  the  case  at  bar  their  own  stock.      The  liability  of  the 
the  resolution  does  not,  as  in  that  case,  principal  for  such  acts  of  its  agent  was 
authorize  the  making  of  eorUracts  for  the  distinctly  affinned  in  the  N.  Y,  &  N.  H. 
company,  but  it  directs  the  performance  B.  B,  Co.  v.  Schuyler,  and  in  Bniff  v. 
of  a  mere  ministerial  act  necessary  to  the  Mali,  86  N.  Y.  200.    In  this  caae  the 
orderly  conduct  of  its  business,  in  regard  cause  of  action  was  made  out,  and  the 
aH  well  to  the  officera*  stock  as  to  that  of  plaintiff  should  have  had  judgment  in  his 
other  ntorkboUiere.     In  the  signing  of  the  favor."    Affirmed  by  the  Court  of  Appeal, 
oortifloatos  of  his  own  stock,  there  is  no  61  N.  Y.  287. 

aiu'h  antngoniam  between  him  and   the  »  Fisk  v.  Bock  Island,  Ac  B.  B.  Co., 

rom]mny,  an  in  the  case  of  the  contract,  68  Barb.  (N.  Y.)  618;  O'Brien  v.  Bock 

nnil   it   in  not  to  be  presumed  that  the  Island  B.  B.  Co.,  63  id.  664 
'n|wny  iuteudod  when  it  imposed  upon 
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Stock  is  not  entitled  to  have  the  money  paid  upon  the  invalid  stock 
offset  against  assessments  upon  his  valid  stock  ;^  and  where  the 
fraudulent  issue  is  made  by  an  officer  of  the  coi-poration,  although  he 
is  the  proper  person  to  issue  stock,  the  corporation  is  not  responsible 
to  the  holders  for  the  amount  paid  therefor,  unless  the  directors  have 
been  guilty  of  such  negligence  in  the  matter  as  operates  as  a  fraud 
upon  purchasers  of  stock,  and  entitles  them  to  equitable  relief ;  in 
which  case,  such  fraudulent  stock  being  a  cloud  upon  the  title  of  the 
holders  of  the  genuine  stock,  a  court  of  equity,  upon  a  proper  bill 

1  In  ScoviU    V,    Thayer,   anUy   where  tied  to  credit  upon  his  dues  thereto.     We 

the  holders  of  stock  issaed  in  excess  of  cannot  assent  to  this  view.     The  defen- 

the  statutory  limit,  were  also  holders  of  dant  in  error  was  as  much  hound  to  know 

Talid  stock,  and  the  company  had  been  the  limits  of  the  charter  of  the  company 

thrown  into  bankruptcy,  in  an  action  by  in  which  he  was  a  stockholder,  as  the  pub- 

the  assignee  to  recover  the  unpaid  assess-  lie  or  the  creditors  of  the  company.    When 

ineDts  upon  the  stock,  it  was  held  that  he  paid  in  his  money  on  the  void  stock, 

the  amount  paid  by  such  stockholder  for  he  knew  that  he  was  not  paying  it  on  the 

the  invalid  stock    could  not  be  set  off  valid  stock,  and  he  is  presumed  to  have 

against  the  assessments  upon  his  valid  known  that  it  was  not  a  good  payment  on 

stock.     "  It  is  a  general  rule,"  says  Wood,  the  valid  stock.      The  company  had  no 

J.,  "that  a  holder  of  claims  against  an  in-  right  to  apply  it    on    the    valid    stock 

solvent  corporation  cannot  set  them  off  without  his  direction.     He  never  directed 

aj^ainst  his  liability  to  assessment  on  his  such  application,  and  it  remained  in  the 

stock  in  the  corporation,  in  a  suit  by  an  possession  of  the  company  until  the  rights 

asKiiniee  in  bankruptcy.     Sawyer  v.  Hoag,  of  the  assignees  in  bankruptcy  attached. 

17  WalL  610  ;  Upton  v.  Sawyer,  91  U.  S.  To  say  that  it  was  a  contribution  to  the 

56  ;   Scammon  v.  Kimball,  92  id.   362  ;  trust  fund  devoted  to  the  payment  of  the 

Coanty  of  Morgan  v.  Allen,  103  id.  498.  creditors  of  the  company  is  an  entire  mis- 

The  ground  upon  which  this  rule  stands  apprehension.     It  could  not  be  such  a 

U  thus  stated  by  Mr.  Justice  Miller  in  contribution  unless  it  was  a  payment  on 

Sawyer  v.  Hoag,  ante :    '  The  debt  which  the  stock  of  the  company ;  and  this,  we 

the  appellant  owed   for  his  stock  was  a  have  seen,  was  not  the  case.     No  call  had 

trust  fund  devoted  to  the  payment  of  all  been  made  by  the  company  upon  the  valid 

the  creditors  of  the  company.     As  soon  as  stock  to  which  the  payments  on  the  void 

the  company  became  insolvent,  and  this  stock  could  be  said  to  apply.     No  call 

fact  became  known  to  the  appellant,  the  could  have  been  made  by  the  company 

right  of  set-off  for  an  ordinary  debt  to  its  under  its  agreement  with  the  stockhold 

full  amount  ceaxed.     It   became  a  fund  ers,   unless  to  pay  its  creditors  ;   and  it 

belonging  in  equity  to  all  its  creditors,  does  not  appear  that  when  the  payments 

and  could  not  be  appropriated  by    the  were  made  the  company  had  any  credi- 

debtor  to  the  exclusive  payment  of  his  tors.     It  was  a  voluntary  payment  for  the 

own    claim.'      The    defendant    in    error  benefit  of  the  company,  and  tended  to  in- 

seeks  to   avoid   the  application   of    this  crease  the  value  of  the  authorized  stock, 

rale  in  his  case  on  the  ground  that  the  In  that  way  the  stockholders    got    the 

Tcal   capital  of  the  company    was   only  benefit  of  it.     There  is  no  rule  of  law  or 

9200,000,  and  this  constituted  the  trust  equity  which    entitles  him  in  a  contest 

fand  for  the  security  of  the  debts  of  the  between  himself  and  the  creditors  of  the 

company ;  that  all  the  money  that  had  company,  either  to  receive  a  credit  for  it 

been  paid  in  as  capital  stock  had  been  on  his  unpaid  stock,  or  to  have  it  repaid 

paid  into  that  fund,  and  that  the  party  to  him  pro  rata  out  of  the  assets  of  the 

ptying  any  money  to  that  fund  was  enti-  company." 
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brought  by  the  corporation,  will  remove  it,^  the  corporation  acting 
as  the  representative  of  the  stockholders.  In  some  early  cases  in 
the  Supreme  and  Superior  Courts  of  New  York,*  it  was  held  that  a 
railroad  company  whose  officers  had  issued  stock  in  excess  of  the 
amount  authorized  by  its  charter,  were  bound  thereby  in  any  event, 
—  applying  the  ordinary  rule  applicable  in  the  case  of  an  ordi- 
nary agent,  that  where  a  corporation  has  held  a  person  out  as 
possessed  of  authority  to  do  a  certain  act,  it  is  bound  by  his  acts. 
But  the  court  lost  sight  of  the  fact  that  this  rule  could  only  apply 
to  cases  where  tlie  principal  himself  could  not  lawfully  perform  the 
act,  and  could  have  no  force  whatever  where  no  negligence  on  the  part 
of  the  corporation  is  shoivny  and  the  act  would  have  been  ultra  vires 
if  done  hy  the  corporation  itself ;  and  the  Court  of  Appeals,  as  we 
have  seen,*  reversed  this  ruling,  and  held  that,  under  such  circum- 
stances, the  corporation  could  not  be  held  chargeable ;  and  as  the 
question  was  then  presented  to  the  court,  this  doctrine  seems  to  us 
to  be  sound  and  unassailable.  But  where  the  directors  of  the  corpora- 
tion have  been  guilty  of  negligence  in  the  matter,  and  the  officer  who 
issues  the  spurious  and  unauthorized  stock  have  general  authority 
to  issue  certificates  to  subscribers  and  purchasers  in  the  same  form, 
the  corporation  may  be  made  liable  to  innocent  purchasers  for  the 
negligence  of  the  directors ;  and  the  measure  of  damages  would  be 
the  sum  paid  for  the  stock,  with  interest  to  the  date  of  recovery.* 

Sec.  94.  Corporation  may  Contract  for  Sale  of  Stock,  before  Au- 
thority to  build  road  ie  Obtained.  —  Where  a  railroad  corporation 
already  organized  contemplates  an  extension  of  its  road  beyond  the 
point  originally  intended,  it  may  lawfully  enter  into  a  contract  for 
the  sale  of  stock  for  such  additional  increase  in  its  line  befoi*e  it  has 
even  applied  to  the  legislature  for  the  requisite  authority  to  extend 
its  road,  the  contract  being  conditional  upon  the  building  of  such 
extension.* 

1  New   York  k  N.   H.  R.  R.  Co.  r.         »  Mechanics*  Bank  v.  N.  Y.  k  N.  H. 

Schuyler,   17  N.  Y.    692;  New  York  k  R.  R.  Co.,  13  N.  Y.  699. 
N.  H.  R.  R.  Co.  ».  Schuyler.  84  N.  Y.  80.         «  N.  Y.  &  N.  H.  R.  R  Co.  •.  Schuyler, 

•  Mechanics'  Bank  r.  N.  Y.  &  N.  H.  34  N.  Y.  80. 
R  R.  Co.,  4  Duer  (N.  Y.),  480  ;  N.  Y.  &         »  Superviaore  of  Portage  Co.  ».  Wis- 

N.  H.  R.  R  Co.  V.  Schuyler,  88  Barb,  consiu,  &c.  R.  R.  Co.,  121  Mass.  460. 
(N.  Y.)684. 
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Sec.  95.  iratnre  of  Property  in  Shares:  How  transferred. — What- 
ever may  formerly  have  been  the  rule,  it  is  now  well  settled  that  shares 
in  a  corpomtion,  although  its  property  is  mainly  real  estate,  are  per- 
sonal property,  whether  there  is  a  clause  to  that  effect  in  the  act 
creating  it  or  not.^  The  certificates  which  represent  the  shares  are 
not  strictly  negotiable  instruments,^  but  are  rather  quad  negotiable, 

1  Johns  V,  Johns,  1  Ohio  St.  850  ;  Price  v.  Price,  9  Dana  (Ky.)i  107  ;  Cope- 
Ashton  V.  Laugdale,  20  L.  J.  Ch.  234;  land  v.  Copeland,  7  Bush  (Ky.),  349; 
Arnold  v.  Buggies,  1  R.  I.  165 ;  Slay-  also  to  the  same  effect,  see  Welles  v. 
maker  v.  Gettysburgh  Bank,  10  Penn.  St.  Cowles,  2  Conn.  567.  Even  where  the 
373  ;  Howe  v.  Starkweather,  17  Mass.  charter  expressly  provides  that  the  stock, 
243 ;  Gilpin  v.  Howell,  5  Penn.  St.  57  ;  &c.  shall  be  held  as  real  estate  and  de- 
Bank  of  Waltham  v.  Waltharo,  10  Met.  scend  as  such,  it  has  been  held  that  this 
(Mass.)  334  ;  Union  Bank  of  Tennessee  v.  only  related  to  the  interests  of  the  stock- 
State,  9  Yeig.  (Tenn .)  490  ;  Denton  v.  holders  themselves,  and  that  as  to  third 
Livingston,  9  Johns.  (N.  Y.)  100  ;  Heart  persons  the  character  of  the  property  was 
V.  State  Bank,  2  Dev.  (N.  C.)  Ch.  Ill  ;  not  changed.  Cape  Sable  Company's 
State  «.  Franklin  Bank,  10  Ohio  St.  91  ;  Case,  8  Bland's  Ch.  (Md.)  606.  See, 
Planters'  Bank  v.  Merchants'  Bank,  4  Ala.  however.  Cooper  v.  Dismal  Swamp  Co.,  2 
753;  Cape  Sable  Co.'s  Case,  3  Bland  Mnrph.  (N.  C.)  195;  Robinson  v,  Addi- 
(Md.),  606  ;  Mohawk,  &c.   R.  R.   Co.   v.  son,  2  Beav.  515. 

Clute,  4  Paige  (N.  Y.)  Ch.  384 ;  Chesa-         «  Cecil  National  Bank  v.  Watsontown, 

peake,  &c.  R  R.  Co.  v.  Paine,  29  Gratt  105  U.  S.   17  ;    Emery's  Sons  r.   Irving 

(Va. )  502;  Bradley  v.  Holsworth,  8  M.  &  W.  National  Bank,  25  Ohio  St.  360  ;  Loeb  v. 

422;  Mayer  v.  Childs,  47  Cal.  142  ;  Tem-  Peters,  68  AU.  248 ;  Pollard  v.  Vinton, 

pest  V,  Kilner,  3  C.   B.   249  ;  Burrall  v.  105  U.  S.  5  ;  Tiedmsn  v.  Knox,  58  Md. 

Bnshwick  R.  R.  Co.,  75  N.  Y.  211  ;  Tis-  612  ;  McNeU  v.  Tenth  National  Bank,  46 

dale  V.  Harris,  20  Pick.  (Mass.)  9  ;  Weaver  N.  Y.  825.    They  are  not  securities  for 

9,  Barden,  49  N.   Y.   286  ;  Pinkerton  v.  money,  nor  are  they  negotiable  securities 

Manchester,    &c.    R.  R.   Co.,    42  N.   H.  in  a  commercial  sense.     They  are  rather 

424 ;  Baltimore,  &c.  R.  R.  Co.  v.  Sewell,  muniments  and  evidence  of  the  holder's 

35  Md.  238  ;   Sargent  v.   Franklin  Ins.  title  to  a  given  share  in  the  property  and 

Co.,  8  Pick.  (Mass. )  90  ;  Duncupt  v.  Al-  franchises  of  the  corporation.     Mechanics' 

brecht,  12 Sim.  189.     Rutin  Kentucky  it  Bank  v.  N.  Y.  &  H.  R.  Co.,  13  N.   Y. 

has  been  hel<l  that  they  are  real  estate,  627 ;  Sherwood  v.  Meadow  Valley  Mining 
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value  of  his  stock  at  the  time  the  transfer  was  demanded.^  It  is 
a  matter  of  no  importance,  so  far  as  the  liability  of  the  company  is 
concerned,  whether  the  over-issued  stock  was  to  the  transfer  agent 
himself  or  to  other  parties.*  The  corporation  may  bring  a  bill  in 
equity,  as  the  proper  guardian  of  the  interests  of  the  holders  of  the 
genuine  stock  against  the  holders  of  the  disputed  stock,  to  ascertain 
its  validity,  and  to  secure  the  cancellation  of  the  spurious  stock.' 
WJiere  there  is  no  authority  for  an  increase  of  the  capital  stock  of  a 
corporation,  or  where  the  increase  is  limited  to  a  certain  amount,  and 
the  wliolc  amouTU  of  it  has  been  iss^ced,  all  stock  issued  in  excess  of  that 

no  right  to  allow  the  stock  to  be  trans-  appointed  in  the  place  of  Schuyler  who 

ferred  except  u]K)n  a  snrrender  of  the  cer-  had  absconded.     One  of  the  directors,  to 

tificates.      3.    That  the  allowing  of  the  whom  the  plaintiffs  applied  at  the  office 

transfer  of  the  stock  to  other  parties  on  of  the  company,  in  reply  to  the  demand, 

the  books  of  the  company  was  a  fraud  of  informed  them  that  the  transfer  books 

the  transfer  agent  of  which  the  defendants  had  been  closed,   and  that  no  transfers 

could  not  take  advantage,  since  the  agent  could  be  allowed.    There  was  no  refusal  to 

was  actiug  within  the  scope  of  his  official  allow  the  transfer  at  some  future  time.     It 

power,  and  with  full  knowledge  that  tlie  was  held,  tliat  in  the  circumstances  the 

stock  was  owned  by  the  plaintiffs,  and  that  company  were  justified  in  refusing  to  al- 

their  certificate  w*as  outstanding,   which  low  the  transfer,  and  that  the  demand 

knowledge  possessed  by  the  transfer  agent  was  not  a  sufficient  one  to  put  the  com- 

while  he  was  acting  officially  was    the  pany  in  default.     6.  The  plaintiffii  made 

knowledge  of  the  company.     4.  That  the  another    demand    five    years    afterwards 

blank  assignment  and  power  of  attorney,  through  one  B.,  an  attomey-at-law  of  the 

though  under  seal,  could  be  filled  up  at  city  of  New  York,  who  had  made   an 

the   convenience  of   the    plaintiffs,    and  agreement  with  the  plaintiffs  to  bring  and 

when   so  filled   up  operated  as  of  their  conduct  the  present  suit  for  them  at  his 

date.      5.  That  it  was  sufficient  for  this  own  expense  and  risk,  for  a  certain  share 

pui*pose  that  such  was  the  law  of  New  of  the  amount  actually  recovered,  and  the 

York,   even   though  the  assignment  and  demand  was  made  under  the  agreement 

power  of  attorney  were  executed  in  Con-  for  the  purpose  of  bringing  the  suitL    Dur- 

necticut,  since  the  transfer  of  the  stock  ing  the  trial,  the  fact  of  this  agreement 

was  to  lie  made  in  New  York.     Such  a  having  been  brought  by  the  defendants  to 

certificate,  accompanied  by  an  assignment  the  notice  of  the  court,  the  parties  re- 

and  power  of  attorney  executed  in  blank,  scinded  it.     It  was  held,  that  the  unlaw- 

may  perhaps  be  regarded  as  having  a  spe-  fulness  of  the  agreement  did  not  make  the 

cies  of  negotiability,  though  of  a  peculiar  demand  an  insufficient  one,  the  question 

character  ;  and  it  is  no  objection  to  such  being  purely  one  of  authority  on  the  part 

negotiability    that    the    assignment    and  of  B.  to  act  for  the  plaintiffs, 
power  of  attorney  are  under  seal.     The         ^  People's  Bank  v.  Kurtz,  ante  ;  Willis 

plaintiffs  ma<le  a  demand  on  the  company  v.  Philadelphia,  ^  K.  R.  Co.,  6  W.  N.  C. 

to  be  allowed  to  transfer  the  stocks  to  (Penn.)  461. 

themselves,  on  the  day  following  the  dis-         *  Titus   v.  Great   Western    Turnpike 

covery  of  the  fraud  of  Schuyler.    At  this  Road  Co.,  61  N.  Y.  2S7  ;  affirmed,  5  Lans. 

time  the  affairs  of  the  company  owing  to  (N.  Y.)  260. 

this  fraud  were  in  great  confusion,  and  it         •  New  York  &  N.  H.  R.  R.  Co.  v. 

was  impossible  without  a  long  investiga-  Schuyler,    17    N.    Y.    692 ;    Venice   v, 

tion  to  distinguish  the  spurious  stock  from  Woodruff,  62  N.  Y.  462  ;  L^igh  Valley 

the  genuine.      The  transfer  books  were  R.  R.  Co.  v.  McFarknd,  81  K.  J.  Bq. 

closed,  and  no  transfer  agent  had  been  780. 
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amount  is  unatUhoriaed  and  void,  whether  the  issue  is  made  by  the 
direction  of  the  corporation  or  by  the  officers  without  such  authoi^ 
ity  ;^  and  a  holder  of  such  unauthorised  stock  is  not  entitled  to  any 
of  the  rights,  or  subject  to  any  of  the  liabilities,  of  a  stockholder;' 
and  in  the  case  last  cited,  it  was  held  that  the  holders  of  such  stock 
are  not  estopped  from  setting  up  its  invalidity  as  a  defence  to  an 
action  to  recover  calls  thereon,  even  though  they  attended  the  meet- 
ing at  which  it  was  voted  to  issue  it,  or  by  the  fact  that  they 
accepted  and  hold  the  certificates  issued  therefor,  or  because  the 
officers  and  agents  of  the  company  had  represented  in  circulars  that 
the  authorized  capital  was  equal  to  the  entire  issue  of  stock.  In 
such  a  case,  when  the  maximum  limit  of  its  capital  stock  had  been 
reached,  the  power  of  the  corporation  in  that  respect  was  exhausted  ;^ 

1  Mechanics'  Bank  v,  N.  Y.  &  N.  H.  spiirioiis  shares  is  without  consideration, 
B.  R.  Co.,  18  N.  Y.  599  ;  Railway  Co.  «.  and  cannot  be  enforced.  It  is  insisted, 
AUerton,  18  WalL  (U.  S.)  238  ;  Stace's  however,  that  the  defendant  in  error,  hav- 
Case,  L.  B.  4  Ch.  688,  n.  ;  N.  Y.  &  N.  H.  ing  attended  by  proxy  the  meetings  at 
B.  B.  Co.  V.  Schayler,  84  N.  Y.  80 ;  Sco-  which  the  increase  of  the  stock  of  the 
Tin  «.  Thayer,  105  U.  S.  148 ;  N.  Y.  k  company  beyond  the  limit  imposed  by 
N.  H.  B.  R.  Co.  V.  Ketcham,  8  Keyes  law  was  voted  for,  and  having  received 
(X.  Y.),  863.  certificates  for  the  stock  thus  voted  for, 
^  Soovill  V.  Thayer,  aiUe.  and  after  such  increase  the  company 
*  Mechanics*  Bank  v.  N.  Y.  &  N.  H.  by  its  agents  having  held  itself  out  as 
B.  R.  Co.,  ante ;  N.  Y.  &  N.  H.  R.  K.  possessing  a  capital  of  $400,000,  and  in- 
Co.  V.  Schayler,  17  N.  Y.  592.  In  Sco-  vited  and  obtained  credit  on  the  faith  of 
vin  V.  Thayer,  anie.  Woods,  J.,  in  a  very  such  representations,  he  is  now  estopped 
able  opinion,  reviewed  the  cases  and  the  from  denying  the  validity  of  the  stock 
principles  involved,  and  said  :  "  In  this  and  his  obligation  to  pay  for  it  in  full, 
case  the  attempt  to  increase  the  stock  of  We  think  tl\e  defendant  in  error  is  not 
the  comxiany  bejrond  the  Umit  fixed  by  its  estopped  to  set  up  the  nullity  of  the 
charter  was  ultra  vires.  The  stock  itself  unauthorized  stock.  It  is  true  that  it 
was  therefore  void.  It  conferred  on  the  has  been  held  by  this  court  that  a  stock- 
holders no  rights,  and  subjected  them  to  holder  cannot  set  up  informalities  in  the 
no  liabilities.  If  the  stock  of  the  first  issue  of  stock  which  the  corporation  had 
and  second  issues  had  been  held  by  one  the  power  to  create.  Upton  v.  Tribilcock, 
set  of  holders,  and  the  stock  of  the  third  91  U.  S.  45  ;  Chubb  v.  Upton,  95  id.  655  ; 
and  fourth  by  another,  in  a  contest  be-  Pullman  v.  Upton,  96  id.  328.  But  those 
tween  them  the  latter  would  have  been  were  cases  where  the  increase  of  the  stock 
excluded  from  all  participation  in  the  was  authorized  by  law.  The  increase  it- 
management  of  the  company  or  in  its  pro-  self  was  legal  and  within  the  power  of 
fits.  To  decide  that  the  holders  of  stock  the  corporation,  but  there  were  simply  in- 
iasaed  ultra  vires  have  the  same  rights  as  formalities  in  the  steps  taken  to  effect  the 
the  holders  of  authorized  stock,  is  to  ig-  increase.  These,  it  was  held,  were  cured  by 
Dors  and  override  the  limitations  and  pro-  the  acts  and  acquiescence  of  the  defendant 
hibitionB  of  the  charter.  We  think  it  But  here,  the  corporation  being  absolutely 
follows  that  if  the  holder  of  such  spurious  without  power  to  increase  its  stock  above 
•tock  has  none  of  the  rights,  he  cannot  be  a  certain  limit,  no  acquiescence  of  the 
subjected  to  the  liabilities  of  a  holder  of  shareholder  can  give  it  validity  or  bind 
genuine  stock.     His  contract  to  pay  for  him  or  the  corporation.      'A  distinction 
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defendant  bank,  which  upon  its  face  stated  that  it  was  transfeiaUe 
"  only  upon  sunender  of  the  certificate."  At  the  same  time  that  the 
stock  was  issued  to  A.,  he  pledged  it  to  the  bank  as  collateral  secu- 
rity for  deposits  made  with  a  firm  of  which  A.  was  a  member,  he 
retaining  the  certificate.  He  executed  a  power  of  attorney,  author- 
izing the  attorney  to  sell  and  transfer  the  stock  in  case  the  bank 
should  deem  it  necessary,  and  to  apply  the  proceeds  to  the  liquida- 
tion of  any  balance  due.  A  afterwards  sold  the  certificate  for  its 
full  value.  Before  such  sale,  tlie  bank  had  sold  fifty  shares  of  the 
stock,  and  before  notice  of  the  sale  to  the  plaintiffs  sold  all  the 
shares,  under  the  power  of  sale,  to  innocent  purchasers  for  value, 
and  issued  to  them  new  certificates.  Two  years  after  the  pur- 
chase by  them,  tlie  plaintiffs  demanded  a  transfer  of  the  stock  by 
the  bank  to  their  names,  which  the  bank  refused.  In  an  action 
against  the  bank  it  was  held  that  it  was  liable  to  the  plaintiffs,  — 
Davis,  J.,  saying,  "The  power  to  transfer  their  stock,  is  one  of  the 
most  valuable  franchises  conferred  by  Congress  on  banking  asso- 
ciations. Without  this  power,  it  can  readily  be  seen,  the  value  of 
the  stock  would  be  greatly  lessened,  and  obviously,  whatever  con- 
tributes to  make  the  shares  of  the  stock  a  safe  mode  of  investment^ 
and  easily  convertible,  tends  to  enhance  their  value.  It  is  no  less 
the  interest  of  the  shareholder  than  of  the  public,  that  the  certificate 
representing  his  stock  should  be  in  a  form  to  secure  public  confi- 
dence, for  without  this  he  could  not  negotiate  it  to  any  advantage. 
It  is  in  obedience  to  this  requirement  that  stock-certificates  of  all 
kinds  have  become  the  basis  of  commercial  transactions  in  all  the 
large  cities  of  the  country,  and  are  sold  in  open  market,  the  same 
as  other  securities.  Although  neither  inform  nor  character  negotiable 
papevy  they  approximate  to  it  as  7iearly  as  practicable.  If  we  assume 
that  the  ceitificates  in  question  are  not  different  from  those  in  gen- 
eral use  by  corporations,  and  the  assumption  is  a  safe  one,  it  is  easy 
to  see  why  investments  of  this  character  are  sought  after  and  relied 
upon.  No  better  form  could  be  adopted  to  assure  the  purchaser 
that  he  can  buy  with  safety.  He  is  told  under  the  seal  of  the  cor- 
poration, that  the  shareholder  is  entitled  to  so  much  stock,  which 
can  be  transferred  on  the  books  of  the  corporation,  in  person  or  by 
attorney,  when  the  certificates  are  surrendered,  but  not  otherwise. 
This  is  a  notification  to  all  persons  interested  to  know,  that  whoever 
in  good  faith  buys  the  stock,  and  produces  to  the  corporation  the 
certificates,  regularly  assigned  with  power  to  transfer,  is  entitled  to 
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have  the  stock  transferred  to  him.  And  the  notification  goes  further, 
for  it  assui'es  the  holder  that  the  corporation  will  not  transfer  the 

stock  to  any  one  not  in  possession  of  the  certificates."  ^ 

Sec.  96.  AnBlgninent  of,  Bffeot  of.  —  By  an  assignment  accom- 
panied with  an  irrevocable  power  of  attorney,  a  stockholder  trans- 
fers all  his  interest  in  the  stock  to  the  assignee,  although  the  transfer 
is  not  made  conformably  to  the  rules  and  by-laws  of  the  corpo- 
ration;^ but  the  assignee  takes  the  stock  subject  to  ail  equities 

^  See  also  Brisbane  v.  Delaware,  Lack-  Appeal,   59  Penn  St.  398;  Hasbrouck  v. 

awanna,  &c.  R.  R.  Co.,  25  Han  (N.  Y.),  Vandervoort,    4   Sandf.   (N.   Y.)  74,  al- 

43S,   where  a  similar  doctrine  was  held  though  the  stock  is  only  held  as  collateral 

where  stock  was  transferred  by  a  corpora-  security  for  a  loan.   But  a  transfer  of  stock, 

tion  to  an  administrator,  without  a  sur-  until  entered  on  the  books  of  a  corporation, 

render  of  the  certificate.  has  no  validity  as  against  the  corporation, 

^  Gilbert  v.  Manchester  Iron,  &c.  Co.,  and  until  entered  upon  the  books  of  the 
11  Wend.  (N.  Y.)  627;  Sargent  «.  Essex,  company,  confers  on  the  transferee,  as  be- 
&c.  K.  R.  Co.,  9  Pick.  (Mass.)  204;  tween  himself  and  the  company,  no  right 
Qoiner  v.  Marblehead,  &c.  Ins.  Co.,  10  beyond  that  of  having  such  transfer  prop- 
Mass.  476.  A  person  purchasing  st9ck  erly  entered.  Until  that  is  done,  or  de- 
at  an  execution  sale,  which  he  knew  had  manded  to  be  done,  the  person  in  whose 
been  asiiigned  by  the  judgment  creditor  name  the  stock  is  entered  on  the  books  of 
before  levy,  gets  no  better  title  than  the  the  company  is,  as  between  himself  and 
debtor  had  at  the  time  of  sale.  Newberry  the  comjiany,  the  owner  to  all  intents  and 
V,  Detroit,  &c.  Mfg.  Co.,  17  Mich.  141.  purposes,  and  particularly  for  the  purpose 
Such  an  assignment  vests  in  the  assignee  of  an  election.  State  v.  Ferris,  42  Conn, 
only  an  equitable  title  as  against  the  com-  560;  Hoppin  v.  Buffum,  9  R.  I.  518; 
pany,  but  an  absolute  legal  ownership  as  Gilbert  v.  Mfg.  Iron  Co.,  11  Wend, 
against  the  assignor,  even  though  there  (N.  Y)  627;  Bank  of  Utica  v.  Smalley,  2 
has  been  no  manual  delivery  of  the  cer-  Com.  770;  Bank  of  Buffalo  v.  Kortright, 
tificate.  Grymes  v.  Hone,  49  N.  Y.  17.  22  Wend.  (N.  Y.)  348;  State  i;.  Pettinelli, 
Both  the  legal  and  equitable  title  to  the  10  Nev.  141.  **  As  between  a  corporator 
stock  is,  in  most  of  the  States,  held  to  be  and  the  corporation,  the  records  of  the 
vested  in  the  assignee  of  the  certificates,  corporation  or  its  stock-book,  as  it  is 
and  he  holds  the  absolute  ownership  of  called,  is  the  evidence  of  their  relation. 
the  stock  represented  by  such  certificates.  Meetings  of  the  stockholders,  elections 
Colebrooke  on  Collateral  Securities,  §  269;  and  dividends,  etc.,  are  regulated  by  this 
Otis  V.  Gardner,  105  111.  436  ;  Ex  parte  record.  The  certificate  is  but  secondary 
Aqua  Bank,  L.  R.  8  Ch.  App.  555;  Ex  evidence,  and  is  never  demanded  except 
par-U  Bank  of  Manchester,  L.  R.  12  Eq.  when  the  stockholder  deals  with  the  cor- 
Oas.  354;  Ex  parU  Saigent,  L.  R.  17  Eq.  poration  in  a  contract  relation.  Bank 
Cas.  273;  First  National  Bank  ».  Hart-  of  Commerce's  Appeal,  73  Penn.  St.  59. 
ford  Ins,  Co.,  45  Conn.  22;  Fraser  v.  Whatever  rights  the  purchaser  of  a  certifi- 
Charleston,  11  S.  C.  486;  Baldwin  v.  Can-  cate  of  stock  may  acquire  as  between  him- 
field,  26  Minn.  43  ;  Cherry  v.  Frost,  7  self  and  his  vendor,  it  is  well  settled  that 
Lea  (Tenn. ),  1  ;  Comick  ».  Richards,  3  between  himself  and  the  corporation,  he 
id.  1;  Carroll  v.  Mullanphy  Banking  Co.,  acquires  only  an  equitable  title*;  and  until 
8  Mo.  App.  249,  which  is  protected  against  he  secures  a  transfer  on  the  books  of  the 
attachment  at  the  suit  of  creditors  of  the  company  he  is  not  a  stockholder,  and 
assignors.  National  Bank  v.  Watsontown,  has  no  claim  to  act  as  such.  N.  Y.  & 
105  U.  S.  217;  Merchants'  National  Bank  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  80  ; 
V.  Richards,  6  Mo.  App.  454 ;  Finney's  Grymes  v.    Hone,   49  id.   17;  People  v. 
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in  favor  of  the  corporation,^  or  third  persons  who  have  not  had 
notice  of  the  transfer.  Indeed,  it  seems  to  be  quite  well  settled 
by  the  later  cases  that,  as  against  all  persons  hut  the  corporat%o7i,  the 
sale  of  shares  is  complete  when  the  seller  has  subscribed  the  proper 
authority  to  the  transfer  agents  of  the  company  to  make  a  transfer 
on  the  books,  and  has  delivered  it  with  the  old  certificate  to  the 
buyer,  and  the  price  has  been  paid,  or  the  terms  of  credit  therefor, 
if  any,  have  been  arranged.  These  acts  convey  the  title,  subject 
only  to  the  right  of  the  company  to  refuse  assent  to  a  transfer,  for 
any  valid  reason.  A  formal  transfer  upon  the  books  of  the  company, 
or  the  issue,  of  a  new  certificate,  only,  are  necessary  to  perfect  the 
buyer's  rights.  His  title  thereto  is  perfect,  without  these  formal- 
ities,2  as  against  all  the  world,  except  subsequent  purchasers  in  good 

Robinson,  Cal.  S.  C.  Dec.  1888."  Ghee-  tional  Bank,  46  N.  Y.  825  ;  Bank  of 
ver  V.  Meyer,  52  Vt.  The  person  liable  America  «.  McNeil,  10  Basb  (Ky.),  54; 
as  a  stockholder  is  the  one  in  whose  name  Bank  of  Commerce's  Appeal,  73  Penn.  St 
the  stock  stands  on  the  books  of  the  bank,  59;  Stone  v.  Hackett,  12  Gray  (Mass.), 
although  in  fact  it  belonged  to  another  227;  De  Comeau  v.  Guild  Farm  Oil  Co., 
person,  who  had  transferred  it  to  the  per-  8  Daly  (N.  Y.  C.  P.),  218;  Naglee  v. 
son  charged,  by  way  of  hypothecation.  Pacific  Wharf  Co.,  20  Cal,  529  ;  Wes- 
Case  of  Empire  City  Bank,  8  Abb.  (N.  Y.)  ton  v.  Bear  River,  &c,  Co.,  6  id.  425; 
Pr.  192;  18  N.  Y.  199;  Holyoke  Bank  v.  Winter  v.  Belmont  Mining  Co.,  53  id. 
Bumham,  11  Cush.  (Mass.)  188.  See  also  428;  People  v.  Elmore,  40  id.  614;  Bur- 
Crease  V.  Babcock,  10  Met.  (Mass.)  625;  rail  v,  Bushwick  R.  R.  Co.,  75  N.  Y.  211; 
Grew  V,  Breed,  id.  569.  Bank  of  Utica  t>.  Smalley,  2  Caw.  (X.  Y.) 

1  Stebbins  v.  Phenix  Ins.  Co.,  8  Paige  770;  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y. 

Ch.   (N.  Y.)  850;  New  York,  &c.   R.  R.  616;  Orr  t>.  Bigelow,  14  id.  556;  Isham  r. 

Co.  V,  Schuyler,  34  N.  Y.  80;  Mechanics*  Buckingham,  49  id.  216;  Union  Bank  v. 

Bank  v.  New  York,  &c.  R.  R.  Co.,  18  id.  Laird,  2  Wheat.  (U.  S.)  890;  Johnson  r. 

599.      As    has    been    previously    stated.  Underbill,    52  id.   203 ;  Merchants*   Na- 

certificates  of  stock,  assigned  in  blank,  tional  Bank  v.  Richards,  6  Mo.  Ajip.  454 ; 

are  not  negotiable  instruments,   and  no  Driscoll  v.  West,  &c.  Mfg.  Co.,  36  N.  Y. 

commercial  usage  can   clothe  them  with  Superior  Ct  488 ;  Boatman's  Ins.  Co.  r. 

such    attributes.      They  are  merely  the  Able,  48  Mo.  136  ;  Noyes  v,  Si>aulding, 

evidence   of   the    holder's    right    to   the  27  Vt.  420;  Parrott  v.  Byers,  40  Cal.  614; 

shares    which   they  represent,    and    this  Baltimore  City  Pass.  R.  R.  Co.  v.  Sewell, 

right  is  not    perfected    until  the  blank  35   Md.    288  :   Duving  v.  Pericardes,  96 

assignment  is  finally  filled  out,  and  the  U.  S.  198 ;  Kellogg  v.  Stockwell,  75  III. 

holder    procures  a  transfer  to   be  made  68  ;  Conant  v.  Seneca  Co.  Bank,  1  Ohio 

upon  the  company's  books,   and  takes  a  St.  298;  Campbell  v.  Moi^gan,  4  Bradw. 

new  certificate  in  his  own  name;  and  this  (111.)  100  ;  Choteau  Spring  Co.  v,  Harris, 

feature,  of  itself,  prevents  it  from  assum-  20  Mo.  382  ;  Haldeman  v.  Hillsborough, 

ing  the  character  of  negotiability.     Shaw  &c.  R.  R.  Co.,  2  Handy  (Ohio),  101.    But 

«.  Spencer,  100  Ma.ss.  882.  see  Shenandoah  Valley  R.  R.  Co.  v.  Grif- 

»  Ross  V.  South  Western  R.  R.  Co.,  58  feth,  76  Va.  913,  where  it  was  held  that 

Ga.  514;  Hill  v,  Newichawanick  Co.,  48  an*  attaching  creditor  would  hold  stock 

How.  Pr.  (N.  Y.)  427;  Scripture  v.  Fran-  attached,  although  prior  thereto  the  stock 

cestown   Soapstone   Co.,    50  N.  H.   571;  had  been  assigned  to  a  JofwJ^e  purchaser, 

l^itoh  V.  Wells  48  N.  Y.  585;  Bruce  v.  but  of  which  the  attaching  creditor  had 

Smith,  44  Ind.  1;  McNeil  v.  Tenth  Na-  no  notice.      See  also  Pinkerton  v.  Man- 
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faith  without  notice  of  the  sale}  This  doctrine  is  held  to  apply 
even  where  the  general  law  declares  that  no  transfer  of  stock  shall 

cheater,   Ac  B.  R.  Co.,  42  N.  H.  424.  not  filled  up.    The  purchaser  here,  having 

Stock  standing  in  the  name  of  an  assignee  taken  the  stock  with  a  blank  power  of 

as  security  for  a  debt,  although  the  debt  attorney  signed  by  the  defendant,  within 

has  been  paid,  cannot  be  attached  as  the  the  authorities  took  a  complete  and  i)er- 

property  of  the  assignor.      Beckwith  v.  feet  title  to  the  stock,  and  was  the  abso- 

BuiTOugh,  13  R  I.  294.   The  assignment  of  lute  owner  thereof.      Holbrook  v.   New 

the  certificate,  with  the  necessary  power  to  Jersey  Zinc  Co.,  67  N.  Y.  616,  624.     See 

the  assignee  to  transfer  the  stock  to  himself  also  Driscoll  o.  W.  B.  &  C.  M.  Co.,  69  id. 

on  the  company's  books,  is  a  symbolical  96.     For  the  purpose  of  determining  the 

delivery,  affecting  those  who  have  notice  stockholder's  liability  in  case  of  the  insol- 

thereofi  as  if  the  transaction  had  been  made  vency  of  a  corporation,  the  stock-books  of 

on  the  books.    Bank  of  America  v.  McNeil,  the  corporation  are  not  conclusive.    While 

10  Bush  (Ky. ),  54.    In  Cutting  r.  Damerel,  these  books  are  in  many  cases  evidence  of 

88  N.   T.  410,  in  an  action  by  the  re*  the  ownership,  this  rule  is  not  without  ex- 

oeiver  of  an  insolvent  corporation  to  re-  ception."    The  cases  Addcrly  v.  Storms,  6 

cover  of  the  defendant  the  unpaid  balance  Hill,  (N.  Y.)  624;  Mann  v.  Currie,  2  Barb, 

doe  upon  ten  shares  of  the  capital  stock  294 ;  Rosevelt  v.  Brown,  11  N.  Y.  148  ; 

of  the  corporation,  of  wliich  the  defendant  Webster  v.  Upton,  91  U.  S.  66  ;  Pullman 

was  at  one  time  owner,  it  appeared  that  v.  Upton,  96  id.  829,  were  distinguished 

the  defendant  purchased  the  stock  in  1869.  in  Cutting  v,  Damerel,  ante* 

In  1874  he  requested  one  O.,  the  clerk  of  ^  People    v.    Elmore,    86    Cal.    668  ; 

the  corporation,  to  find  a  purchaser,  and  Naglee  v.  Pacific  Wharf  Co.,  20  id.  529. 

under  the  direction  of  B.,  the  president  But  his  title  Ib  not  good  as  against  subse- 

of   the    corporation,   O.   purchased    such  quent  purchasers  or  pledgees  of  the  stock, 

stock  for  B.  k  Co.,  of  which  firm  B.  was  without  notice  of  the  assignment     Thus, 

a  member,    and  B.  paid    the  defendant  in   Piatt  v.    Birmingham    Axle    Co.,    41 

therefor  by  a  check  on  the  corporation,  Conn.    255,    a    married    woman    owning 

which  was  charged  to  B.  &  Co.   on  its  stock    in    a    manufacturing    corporation, 

books.     The  defendant  delivered  the  cer-  which  stood  in  her  name,   joined  with 

tificates  of  stock  to  C,  with  a  transfer  of  her  husband  in  a  written  assignment  of 

the  stock   signed  by  him  in  blank,  no  it  to  A.,  to  secure  a  loan  made  by  him 

name  being  inserted  as  transferee.    B.  was  to  the  husband.    The  certificate  of  stock, 

from  that  time  until  the  receiver  was  ap-  which    contained   a   provision    that    the 

pointed  president  of  the  corporation,  and  stock  should  be  transferred  only  on  the 

his  partner  was  one  of  the  trustees.     For  books  of  the  corporation  upon  surrender 

four  years  after  the  sale  the  dividends  on  of  the  certificate,  was  delivered  to  A.,  but 

the  stock  were  paid  to  B.  &  Co.,  as  ap-  no  transfer  was  made  on  the  books.     A. 

peaied  in  the  books  of  the  corporation,  gave  no  notice  to  the  corporation,  and  it 

The  transaction  relating  to  the  sale  of  the  had  no  notice  of  the  transaction  except  so 

stock  was  with   B.  alone.     It  was  held  far  as  it  was  chargeable  with  the  kuowl- 

that  as  between  the  defendant,  the  corpo-  edge  of   the  husband,  who  was  at  that 

ration,  and  B.  &  Co.,  the  sale  of  stock  time  its  secretary.     Two  years  after,  the 

was  valid  and  complete,  and  that  the  re-  corporation  made  a  loan  to  the  wife,  at 

ceiver  stoocl  in  no  better  position  than  the  the  request  of  both  husband  and  wife,  and 

corporation  to  deny  the  validity  of  the  upon  the  agreement  of  both  that  the  stock 

sale,  even  though  the  defendant  remained  should  l»e  transferred  to  it  on  the  books 

registered  as  a  stockholder.     "The  nile  is  as  security.    This  transfer  was  soon  after 

well  settled  that  one  who  takes  a  certifi-  made  by  the  wife  alone.    The  agent  of 

cata  with  the  usual  power  of  attorney,  as  the  corporation  at  the  time  asked  for  the 

between  him  and  the  transferee,  takes  the  certificate,  and  was  toH  by  her  that  it  wns 

whole  title,  both  legal  and  equitable,  and  at  her  house,  and  that  she  would  ffPt  it, 

it  makes  no  difference  that  the  blanks  are  and  he  did  not  inquire  further.    By  stat- 
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be  yalid  for  any  purpose  whatever,  until  it  shall  have  been  entered 
in  the  book  prescribed,  and  in  accordance  with  ihe  law.     Such  an 

ate  the  corporation  had  a  lien  on  the  stock  Bank  v.  N.  Y.   &  N.  H.  B.  R.  Co.,  30 

of  its  members  for  any  debt  due  from  Conn.  275,  this  question  was  considered, 

them.     Since  the  transaction  the  wife  had  and  it  was  held  by  the  courts  that  where 

died,  and  the  husband  had  from  the  first  the  by-laws  of  a  corporation  provided  XhtU 

been  insolvent     Upon  a  bill  in  chancery  stock  should  not  be  transferred    exc«»|»t 

brought  by  A.  to  compel  the  corporation  upon  a  surrender  of  the  certificate,  a  trans- 

to  transfer  the  stock  to  him,  it  was  held,  fer  permitted  by  it  without  such  sunrn- 

first,  that  the  knowledge  of  the  husband,  der,  when  the  corporation,  or  any  of  its 

while  secretary  of  the  corporation,   was  officers  or  agents  who  had  charge  of  the 

not  the  knowledge  of  the  corporation ;  transfer  of  its  stock  had  knowledge  that 

second,   that    the    corporation,   although  the  certificate  had  been  assigned  to  other 

organized    for    manufacturing    purposes,  parties,  was  fraudulent  as  to  such  partiets 

was    not    going    beyond    its    powers    in  and  entitled  them  to  a  transfer  of  the 

making,  incidentally,  such  a  loan;  third,  stock  on  demand,  or,  in  case  said  corpo- 

that  independently  of  the  transfer  of  the  ration  refused  to  transfer  it,. to  recover  of 

stock  to  the  corporation,  it  had  a  statu-  it  the  value  of  the  stock.     In  that  case 

tory  lien  on  the  stock  for  the  debt  due  the  plainti£b  in  May,  1849,  received  from 

from  the  wife,  and  that  this  lien  took  R.  k  O.  L.  Schuyler,  as  collateral  security 

prec^ence  of  the  lien  of  the  petitioner;  for    money   advanced,   certificates  of   90 

fourth,  that  the  neglect  to  require  the  wife  shares  of  the  stock  of  the  New  York  & 

to  produce  and  surrender  the  certificate  at  New  Haven  R.  R.  Co^  of  which  R.  Schuj- 

the  time  of  the  loan  and  transfer,  was  not  ler  was  transfer  agent.     The  certificates 

sufficient  to  prevent  the  lien  from  attach-  had  shortly  before  been  issued  by  Schuy> 

ing.    Instances,  however,  are  rare  in  which  ler,   as  transfer  agent,  to  the  firm.    At 

stock  wiU  be  purchased  unless  the  seller  this  time  the  capital  stock  of  the  com{«ny 

produces  the  certificate;  and,  as  it  is  held  was  fixed  by  its  charter  at  $2,600,000, 

that  the  possession  of  the  certificate  by  a  which  had  all  been  taken  and  paid  in. 

third  person,  accompanied  by  an  assign-  In  July,    1854,   it  was   discovered    that 

ment  and  power  of  attorney  to  transfer  it  Schuyler  had  fraudulently  issued  to  the 

on  the  books,  is  presumptive  evidence  of  firm  certificates  of  stock  to  a  very  large 

ownerehip  by  the  holder,  it  is  quite  evi-  amount  lieyond  the  capital  limited  by  the 

dent    that  a  person  who  purchases  the  charter,   of  which  480  shares  had  heea 

stock  without    requiring    the  vendor  to  issued  prior  to  the  issuing  of  the  certifi- 

produce   the  certificate,   takes  it  at  his  cates  held  by  the  plaintiffs,  but  there  was 

peril;  and  if  the  person  holding  the  cer-  no  evidence  that  any  of  this  spurious  stock 

tificate  subsequently  procures  a  transfer  to  had  at  that  time  passed  out  of  the  hands 

be  made  to  him  upon  the  books  of  the  of  the  firm.    The  firm  owned  at  the  time 

corporation,   neither  the  creditora  of  the  of  the  delivery  of  the  certificates  to  the 

assignor  nor  a  purchaser  from  him  can  plaintiffs,    160  shares  of  genuine  stock, 

impeach  such  holder's  title.     Johnston  v.  The  certificates  were  accompanied  on  the 

Lafflin,  108  U.  S.  800;  Prall  v.  Tilt,  28  same  paper  by  a  printed  form  of  assign- 

N.  J.   Eq.   480 ;  Webster  ».    Upton,  91  ment  and  power  of  attorney,  which  were 

U.    S.   66  ;  Fatman   t^.    Loback,   1  Duer  executed  by  Schuyler  in  the  name  of  the 

(N.  Y.),   354;  Bank  v.   Lanier.  11  Wall  firm  under  seal,  but  were  lea  in  blank  as 

(IT.  S.)  369;  Wood's  Appeal,  92  Penn.  St.  to  the  names  of  the  transferee  and  attor- 

879;   Dovev's  Appeal,  97  id.  58;  Conti-  ney.     These  instruments  were  in  the  form 

nental  Bank  v.  Elliott  Bank,  7  Fed.  Rep.  prescribed  by  the  directors,  and  which  had 

869;  Moodie  v.  National  Bank,  11  Phila.  from  the  first  been  in  use.     A  by-law  of 

(Penn.)  866;  Bank  v.  Campbell.  2  Rich,  the  company  provided  that  all  transfera 

(S.  C.)  F^.  179;  Fraser  v.  Charleston,  11  of  stock  should  be  made  on  the  books  of 

S.  C.  486;  Kortriijht  v.  Commercial  Bsnk ,  the  comrjsny  at  the  oflBce  of  the  transfer 

20  Wend.   (N.   Y.)  91.     In  Bridgeport  agent,  and  that  no  tranrfers  should  be 
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enactment  is  confined  in  its  application  to  the  objects  sought,  which 
are  the  security  and  ease  of  remedy  of  creditors  of  the  corporation, 
and  the  information  of  stockholders  and  creditors,  and  in  any  event 
does  not  affect  the  validity  of  an  assignment  as  between  tlie  vendor 
and  vendee,  or  subsequent  purchasers,  or  attaching  creditors,  who 
had  actual  knowledge  or  notice  of  the  assignment.^  But  before  an 
assignee's  rights  can  be  perfected  as  against  the  corporation,  so  that 

allowed  except  upon  a  surrender  of  the  outstanding.  See  also,  upon  the  general 
certificate  held  by  the  party  making  the  propoeition  stated  supra,  Sargent  v.  Frank- 
transfer  ;  and  this  appeared  upon  the  face  lin  lus.  Co.,  8  Pick.  (Mass.)  90;  McNeU 
of  the  certificate.  Of  the  480  shares  over-  v.  Tenth  National  Bank,  46  N.  Y.  325 ; 
issued  at  the  time  the  plaintiffs  took  their  Mount  Holly  Turnpike  Co.  v.  Ferree,  17 
certificates,  the  certificates  of  over  350  N.  J.  Eq.  117.  The  holder  of  stock, 
were,  within  the  next  two  years,  surren-  which  has  been  assigned  to  him  for  value, 
dered  by  the  firm,  and  the  stock  which  is  said  not  to  be  affected  by  the  "  shackles 
they  purported  to  represent  transferred  on  imposed  by  a  lis  pendens."  Cutting  v, 
the  books  of  the  company  to  other  par-  Damerel,  88  N.  Y.  410 ;  Leitch  v.  Wells, 
ties.     The  plaintiffs  held  their  certificates  48  id.  585. 

without  calling  for  a  transfer  of  the  stock,  ^  People  v.  Elmore,  35  Cal.  658;  John- 

and  without  giving  notice  to  the  company,  son  r.  Underbill,  52  N.  Y.  203;  Smock  v. 

until  after  the  discovery  of  the  fraud  of  Henderson,  1  Wils.  (Ind.)  241.    And  this 

Schuyler  in  July,  1854,  when  they  made  is  also  the  rule  wliere  the  certificate  on  its 

demand  on  the  company  to  be  allowed  to  face  sets  forth  that  the  stock  represented 

transfer  the  stock  to  themselves  under  the  thereby  is  only  transferable  on  the  books 

power  of  attorney.     The  company  refus-  of   the    company.      Bruce  v.   Smith,  44 

ingy  they  brought  an  action  on  the  case  Ind.  1.     The  transfer  is  valid  as  between 

for  damages.    It  was  held,  first,  that  the  90  the  parties,  and  a  pledgee  thereof  may  sue 

sham  would  be  presumed  to  be  a  part  of  in  his  own  name  to  protect  his  interest,  as 

the  160  genuine  shares  owned  at  the  time  such,  in  the  property  of  the  corporation, 

by  the  firm,  in  the  absence  of  proof  on  the  and  is  not  required  to  act  through  the 

part  of  the  defendants  to  the  contreiy ;  corporation.       Johnson    v.    Can  field,    26 

second,  that,  regarding  the  stock  as  gen-  Minn.    48.      The  assignee  receiving  the 

nine,  the  plaintiffs  had  not  lost  their  right  certificate  with  a  power  of  attorney,  etc., 

to  it,  and  their  right  to  a  transfer  of  it  on  gets  the  entire  interest  of  the  seller,  with 

the  books  of  the  company,  by  the  trans-  all   his    rights.      Underwood    v.    N.    Y. 

fera  to  a  greater  amount  than  the  160  &  N.  H.  R.  R.  Co.,  17  How.  Pr.  (N.  Y.) 

gHunine  shares  made  by  the  Schuylers  to  587;  N.  Y.  k  N.  H.  R.  R.  Co.  v.  Schuyler, 

other  parties  on  the  books  of  the  com-  34  N.  Y.  30;  N.  Y.  &  N.  H.   R.  R.  Co. 

pany,  the  defendants  having  by  their  own  v,  Ketchum,  3  Keyes  (N.  Y.),  363.     In 

by-laws,  and  by  the  conditions  of  their  other  words,  such  an  assignment  is  snffi- 

certificates,  no  right  to  allow  the  stock  to  cient  to  pass  the  title  to  the  assignee. 

be  transferred  except  upon  a  surrender  of  Baltimore,  &c.   R.  R.   Co.   v.   Sewell,   35 

the  certificate;  third,  that  the  allowing  of  Md.  238;  Noyes  v.  Spaulding,  27  Vt.  420. 

the  transfer  of  the  stock  to  other  parties  The  assignee  in  such  a  case  has  at  least 

on  the  books  of  the  company  was  a  fraud  an  equitable  title  to  the  stock,  and  upon 

of  the  transfer  agent,  of  which  the  de-  its  surrender  to  the  corporation,  may  com- 

fendants  could  not  take  advantage,  since  pel  its  transfer  to  him  upon  the  books, 

the  agent  was  acting  within  the  scope  of  and  the  issue  of  new  certificates.     Halde- 

hia  official  power,  and  with  full  knowl-  man  v.  Hillsborough,  &c.   R.  R.  Co.,  2 

edge  that  the  stock  was  owned  by  the  Handy  (Ohio),  101. 
plaintiff,  and  that  their  certificate  was 
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he  can  claim  a  dividend  upon  the  stock,  the  right  to  vote,  or  to 
exercise  other  distinctive  rights  of  a  stockholder,  ?ie  mtist  at  least  ap- 
ply to  the  proper  officers  of  the  corporation  to  have  the  stock  transferred, 
and  a  new  certificate  issued  to  him,  according  to  the  provisions  of  the 
charter,  the  general  law,  or  the  by-laws  of  the  corporation.^ 

In  some  of  the  cases,  a  distinction  has  been  drawn  between  the 
effect  of  a  mere  assignment  of  a  certificate  of  stock  where  the  char- 
ter or  general  law  requires  that,  in  order  to  be  valid,  a  transfer  must 
be  made  upon  the  books  of  the  company »^  and  one  where  this  re- 
quirement is  only  made  by  the  terms  of  a  by-law  of  the  corporation.' 
But  it  is  quite  difficult  to  see  how  any  distinction  can  be  made  be- 
tween the  effect  of  a  statute  and  a  by-law  which  is  made  by  author- 
ity conferred  expressly  by,  and  strictly  within,  the  provisions  of  a 
statute.  A  by-law  made  by  the  corporation  in  pursuance  of  statu- 
tory authority,  is  as  effectual  as  a  provision  to  that  effect  made  in 

^  Sargent  v.  Essex  Marine  Railway,  6  into  shares  of  one  hundred  dollars  each. 

Gray  (Mass.)»  373.  and  be  deemed   personal  property,   and 

>  Fisher  v.  The  Essex  Bank,   5  Gray  tranaferahle  on  the  hooka  of  the  assoeiaticn 

(Mass.),    878 ;  Sabin  v.  Bank  of  Wood-  in  such  manner  as  may  be  prescribed  in 

stock,  21  Yt.  853;  Pittsburgh,  jta  B.  B.  the  by-laws  or  articles   of   association.*' 

Co.  V,  Clarke,  29  Penn.  St.  140.  It  wiU  be  observed  that  the  statute  makes 

^  Sargent  v,    Essex    Marine  Bailway,  it  iuiiierative  that  the  transfer  shall  be  made 

ante.     In  Dickinson  v.  Central  National  npon  *'  the  books  of  the  association,"  and 

Bank,  129  Mass.  279,  87  Am.  Bep.  851,  only  gives  to  the  association  authority  to 

this  distinction  was  referred  to,  and  ap-  provide  by  its  by-laws,  or  articles  of  aaso- 

parently  recognized.      In   that  caae  the  ciation,  the  manner  in  which  the  transfer 

owner  of  stock  in  a  national  bank  deliv-  shall  be  made  therein.    The  court  did  not 

^red  his  certificate,  with  a  power  of  attor-  pass  upon  the  question  as  to  whether  a 

ney  to  transfer  the  stock,  as  collateral  transfer,  valid  as  against  the  corporation 

security  for  a  note  given  by  him  to  a  or  third  persons,  could  be  made  in  any 

creditor.     The  by-laws  of  the  bank  pro-  other  manner;  but  did  hold  that  the  per- 

vided  that  its  stock  should  only  be  as-  son  to  whom    the    new    certificate    was 

signable  on  its  book,  subject  to  the  na-  issued  had  a  good  title  thereto,  as  against 

tional  banking  act,  and  that  a  transfer-  the  assignee  in  bankruptcy,  and  therefore 

book  should  be  kept,  and  that  the  old  that  the  bank  could  not  be  held  chaige- 

certificate  should  be  surrendered,  and  new  able  as  for  a  conversion  of   the  stock, 

ones  issued.      The  owner  of   the   stock  "As  between  Pond  (the  original  owner 

afterwards  went  into    bankruptcy.      On  of  the  stock)  and  Goes  &  Co.  (the  party 

notice  to  him  and  his  assignee,  the  payee  to  whom  the  note  was   given    and   the 

sold  the  stock,  and  the  bank  refusing  the  stock  was  assigned),  the  delivery  of  the 

demand  of   the   assi^ee  for  a  transfer,  certificate,"  said  Colt,  J.,  "as  collateral 

transferred  the  stock  to  the  purchaser,  security  for  a  debt  dun  the  latter,  with  a 

and  in  an  action  by  the  assignee  against  power  of  attorney  to  transfer  the  shares, 

the  bank  for  a  conversion  of  the  stock,  it  and  execute  an  assignment  of  them  to  any 

was  held  that  it  was  not  liable.     The  Na-  other  person,  conferred  a  power  coupled 

tional    Banking  Act,    U.   S.    Bev.   Stet.  with  an  interest,   and  gave  to  any  oqe 

§  5139,  under  which  all  national  banks  claiming  under  an  execution  of  the  power, 

are  orcjanizpd,  dcclarps  th?it  **  the  capital  a  right  to  demand  of  the  bank  a  oertificate 

stock  of  each  association  shall  be  divided  of  the  stock." 
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the  charter  itself,  and  if  in  the  case  of  a  charter  provision,  the  puV 
lie  are  bound  to  take  notice  thereof,  so  are  they  equally  bound  to 
take  notice  of  a  provision  of  the  charter  conferring  authority  upon 
the  corporation  to  make  r^ulation  by  its  by-laws  as  to  the  manner 
in  which  its  stock  shall  be  transferred,  and  therefore  are  put  upon  in- 
quiry as  to  the  provisions  of  such  by-laws  in  that  regard.  The  dis- 
tinction is  said  to  rest  upon  the  evident  intention  of  the  legislature. 
That  is,  that  a  statutory  provision  as  to  the  manner  in  which  stock  in 
a  corporation  shall  be  transferred  is  mandatory,  and  made  for  the  pro- 
tection of  creditors,  etc.,  as  well  as  for  the  convenience  of  the  corpora- 
tion, and  that  no  title  thereto  can  be  acquired  until  its  provisions  have 
been  complied  with ;  ^  while  a  by-law  made  in  pursuance  of  authority 
conferred  by  the  charter  or  the  general  law,  is  merely  for  the  conven- 
ience of  the  corporation  itself.'  This  distinction  is  not  believed  to  be 
well  founded,  and  is  repudiated  in  several  States,  by  highly  respect- 
«able  authorities ;  and  the  tendency  of  the  later  cases  is  to  hold  that 
there  is  really  no  distinction  in  this  respect,  and  that  in  the  case  of 
attacking  creditors  either  with  or  vnthoiU  notice  of  the  assignment,  the 
title  of  the  assignee  is  good,  whether  it  has  been  entered  upon  the 
books  of  the  corporation  or  not,  agreeably  either  to  the  provisions  of 
the  charter  or  general  law,  or  of  a  by-law  of  the  corporation  made 
in  pursuance  of  statutory  authority.' 

1  Union  Bank  v.  Laird,  2  Wheat  If  there  is  a  conflict  between  the  certifi- 
(U.  S.)  390 ;  Fiaher  v.  Es-sez  Bank,  ante,  cate  and  the  by-laws  of  the  corporation 
In  Ex  parU  Murphy,  61  Wis.  619,  it  was  as  to  the  mode  of  transfer,  if  the  mode 
beld  that,  under  §  1761  of  the  Gen.  Stat.,  provided  in  the  certificate  is  pursued,  the 
no  assignment  of  shares  of  stock  is  yalid  company  is  bound  to  enter  the  transfer, 
except  between  the  parties,  unless  it  is  although  the  by-laws  provide  that  a  dif- 
entered  on  the  books  of  the  company  ac-  ferent  mode  shall  be  pursued.  Such  state- 
cording  to  the  requirements  of  the  statute,  ment  in  the  certificate  is  a  waiver  of  the 
and  that  untU  this  is  done  an  attaching  provision  of  the  by-laws.  Strange  v. 
creditor  takes  priority  over  the  assignee  Houston,  &o.  R.  R.  Co.,  68  Tex.  162. 
of  the  stock.  In  StockweU  v.  St  Louis  See  also  Holly  Springs  Bank  v,  Pinson, 
Mercantile  Co.,  9  Mo.  App.  188,  it  was  68  Miss.  421;  88  Am.  Rep.  880. 
held  that  a  transfer  of  stock  not  entered  *  Sargent  v,  Essex  Marine  RaUway, 
on  the  books  of  the  corporation,  as  re-  ante. 

quired  by  its  by-laws,  is  not  binding  on         «  People  v,  Elmore,  86  Cal.  668;  John- 

thc  coqwration  ;  but,   if  a  transfer  has  son  «.  Underbill,  62  N.  Y.  208;  Smock  v, 

been  refused  by  the  corporation  upon  de-  Henderson,    1  Wils.   (Ind.)   241;  Conti- 

mand  by  an  assignee  clothed  with  proper  nental  National  Bank  r.  Elliott  National 

authority  to  that  end,  the  corporation  is  Bank,  U.  8.  C.  C.  Mass.  May  21,  1881, 

liable  to  him  in  damages.    Carroll  «.  Mul-  reported  87  Am.  Rep.  868,  n.     Such  a 

Uaphy  Savings  Bank,  8  Ma  App.   249.  statute  is  held  to  be  confined  in  its  appli- 

And  equity  under  such  drcumatances  will  cation  to  the  security  and  ease  of  remedy 

protect  the  rights  of  the  assignee.     Home  of  creditors,  and  for  the  information  of 

S'ock  Ins.  Co.  V.  Sherwood,  72  Mo.  461.  stockholders  and  creditors,  and  does  not 
vou  t.  — 16 
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The  object  of  the  statute  is  attained  when  subsequent  purchasers 
have  notice  of  the  sale  and  assignment  of  stock  by  a  particular 
stockholder ;  and  serious  injustice  would  result,  if  a  strict  construc- 
tion was  to  be  put  upon  such  statute,  and  purchasers  with  knowl- 
edge of  the  fact  that  a  person  whose  name  appears  upon  the  books 
of  a  corporation  has  really  sold  and  assigned  his  stock,  were  to  be 
given  precedence  over  a  prior  bond  fide  purchaser,  simply  because 
they  had  been  more  diligent  than  he,  in  procuring  an  entry  of  the 
transfer  to  them  to  be  entered  upon  the  books  of  the  corporation. 
Such  a  construction  would  be  in  aid  of,  rather  than  in  prevention  of 
fraud,  and,  according  to  the  better  class  of  cases,  where  a  purchaser  or 
attaching  creditor  has  notice  of  the  prior  sale  and  assignment  of  the 
stock)  he  acquires  no  title  thereto,  legal  or  equitable,  as  against  such 
prior  purchaser,  although  the  latter  has  neglected  to  have  the  stock 
transferred  upon  the  books  of  the  corporation.  And,  even  in  those 
States  where  it  is  held  that  only  an  equitable  title  passes,  a  court  of 
equity  will  protect  the  title  of  the  assignee  against  a  subsequent 
purchaser  or  execution  creditor,  where  the  purchaser  or  creditor  bad 
notice  of  the  pledge  or  sale  of  the  stock  to  him ;  ^  and  there  can  be  no 

affect,  as  between  the  vendor  and  vendee,  17.      The  provision  for  the  transfer  of 

the  validity  of  an  assignment  of  the  stock;  stock  on  the  books  of  the  corporation  is 

and  afler  such  an  assignment  the  vendee  necessary  in  order   that   the  officers  er 

assumes  and  holds  to  the  corporation  and  agents  of  the  corporation  may  know  on 

its  creditors   the    same   rebition   as  the  whom  to  serve   notices  of  the   general 

vendor  held  before  the  assignment;  and  meetings,    and   to   secare   the    members 

if  by  reason  of  his  neglect  to  have  the  against  fraud,  which  otherwise  might  he 

stock  regularly  transferred  on  the  books,  perpetrated  upon  them, 

the  vendor  is  subjected  to  liability  for  any  ^  Colt  v.  Tves,  81  Conn.  25.    In 


of  the  debts  of  the  corporation,  the  vendee  v.  Essex  Bank,  6  Gray  (Mass.),  37S,  the 
is  liable  to  him  therefor.  Johnson  v.  creditor  who  attached  the  stock  had  no 
Underbill,  52  N.  Y.  208;  Ross  v.  South-  notice  of  the  sale  to  the  plaintiff;  bat  it 
western  R.  B.  Co.,  53  Ga.  514;  Hill  v.  is  evident,  from  the  language  of  the  oonrt, 
Newichawanick  Co.,  48  How.  Pr.  (N.  Y.)  that  if  he  had  been  affected  with  notice 
427;  Bruce  v.  Smith,  44  Ind.  1;  Leitch  v.  thereof,  a  different  rule  would  have  been 
Welles,  48  N.  Y.  685;  Scriptures.  Fran-  adopted.  In Choever «.  Meyers, 52 Vt.  W, 
cestown  Soapetone  Co.,  50  N.  H.  571;  a  certificate  of  stock  was  assigned  to  se- 
Bank  of  America  v.  McNeil,  10  Bush  cure  a  loan,  bit  not  transferred  on  the 
(Ky.),  54;  McNeil  v.  Tenth  National  books.  A  creditor  of  the  assignor  of  the 
Bank,  46  N.  Y.  825.  The  rule  maybe  stock,  knowing  of  the  assignment,  ct* 
said  to  be  that  an  assignment  of  stock,  tached  it.  It  was  held  that  a  eoort  ot 
anaccompanied  by  a  transfer  upon  the  equity  not  only  shonld,  but  would,  pro- 
books  of  the  corporation,  vests  in  the  tect  the  title  of  the  assignee  in  all  qbsi^ 
assignee  only  an  equitable  title  as  against  where  the  attaching  creditor  had  knovl- 
the  company,  but  an  nbBolute  legal  (nener*  edge  of  facts  which  should  have  pnt  hmn 
thip  as  against  the  assignor;  and  this,  too,  on  inquiry  regarding  the  equitable  owner- 
although  there  is  no  manual  delivery  of  ship.  See  also  Home  Stock  Ina  Oa  v. 
the  certificate.    Grymes  v.  Hone,  49  N.  Y.  Sherwood,  72  Mo.  461. 
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gobd  reason  why  the  same  rule  should  not  apply  where  the  corporation 
has  notice  of  such  pledge  or  sale.  The  only  object  in  requiring  such 
a  transfer  is  for  the  protection  of  the  corporation,  and  to  enable  pur- 
chasers to  ascertain  the  title  to  the  stock;  and  as  the  corporation  is 
not  required  by  statute  to  throw  its  transfer-books  open  to  the  in- 
spection of  the  public,  or  to  any  one  who  has  not  an  interest  in  its 
stock,  so  far  as  third  persons  are  concerned,  it  would  seem  that  the 
object  is  attained  when  the  proper  officers  of  the  corporation  have 
been  notified  of  a  change  in  the  title  of  the  stock  of  a  particular 
stockholder,  so  that  upon  inquiry,  the  state  of  the  title  can  be  ascer- 
tained.^ But  in  the  Massachusetts  case  before  cited,^  the  court  inti- 
mated that  if  a  formal  notice  of  the  assignment,  etc.,  had  been  given 
to  the  proper  officers,  it  would  have  been  of  no  avail  against  the  attach- 
ing creditor.  It  has  been  held,  however,  in  New  Jersey,'  that  where 
the  stock  of  a  corporation  is  pledged  to  the  corporation  itself  for  a 
debt  due  to  it  from  a  stockholder,  and  an  irrevocable  power  of  attor- 
ney to  transfer  the  stock  is  executed  to  it  by  the  stockholder,  the 
transfer  is  good  against  attaching  creditors,  although  the  assignment 
has  not  been  entered  upon  the  transfer-books  as  required  by  the 
charter.  The  charter  in  these  cases  provided  that  the  stock  should 
he  transferable  on  the  books,  and  that  "  the  books  of  transfer  should 
be  kept,  and  should  be  evidence  of  the  ownership  of  such  stock  in 
all  elections,  etc."  Now,  if  the  corporation  itself  is  protected  by  an 
assignment  under  these  circumstances,  it  is  only  upon  the  ground 
that  the  title  to  the  stock  might  be  ascertained  upon  inquiry  of  the 
proper  officers,  and  the  same  result  is  attained  when  the  proper  offi- 
cers have  notice  of  an  assignment  to  any  person. 

As  we  have  seen,  it  is  held  in  some  of  the  States  that  an  assifm- 
ment  of  stock,  accompanied  by  a  delivery  of  the  certificates  and  a 
power  of  attorney,  passes  the  legal  title  to  the  stock,  subject  only  to 
any  right  which  the  company  may  have  to  refuse  a  transfer,  and 
that  a  formal  transfer  upon  the  books  of  the  company  are  not  essen- 

1  Stoiiges  V.  Enapp,  81  Vt  1,  58.     As  assignment,    given   to    the    corporation, 

the  corporation  is  deemed  a  trustee  for  without  a  transfer,  would  be  sufficient  in 

the  stodLholders  in  regard  to  the  capital  equity.     Dearie  v.  Hall,  3  Russ.  1 ;  Foster 

stock  and  corporate  property,  and  notice  v,  Blackstone,  1  My.  &  K.  297;  Timson 

to  the  trustee  of  equitable  property  is  v.  Ramsbottoni,  2  Keen,  85. 

sufficient  to  perfect  its  delivery,  and  in  »  Fisher  v.  Essex  Bank,  cmU, 

those  States  where  the  courts  hold  that  a  ^  Hunterdon,    ftc    Bank    v.    Kassav 

transfer  upon  the  books  is  necessary  to  Bank,  17  N.  J.  Eq.  496;  Broadway  Bank 

pass  the  title,  it  would  seem  that  there  v.  McElrath,  18  id.  24. 
can  be  no  doubt  but  that  notice  of  the 


244  TRANSFER  OF  8HABB8.  [CHAP.  YL 

tial  to  perfect  his  title,^  even  where  the  general  law  declares  that  no 
transfer  of  stock  shall  be  valid  "  for  any  purpose  whatever,"  until  it 

1  Roas  V.  South  Western  R.  B.  Co.,  53  The  exceptions  to  it  in  this  SUte  1  will 

Ga.  514;  Leitch  v.  Welles,  4S  N.  Y.  585;  consider   afterward.      See    Wakefield    r. 

Scripture  v.  Fraucestown  Soapetone  Co.,  Martin,  3  Mass.  558;  Diz  «.  Cobb,  4  id. 

50  ^.  H.  571;  Bruce  v.  Smith,  44  lud.  1;  508;  Kendall  v.  Lawrence,  22  Pick.  (Mass.) 

McNeil  V.  Tenth  National  Bank,  46  N.  Y.  540;  Kingman  v,  Perkins,  105  Mass.  Ill; 

325;  Bank  of  America  V.  McNeil,  10  Bash  Thayer  v.   Daniels,   113  id.  129;  Boston 

(Ky.),  54.     lu  a  case  before  the  United  Music  Hall  Association  v.  Coiy,  129  id. 

States  Circuit  Court,  Massachusetts,  May  435. 

21,  1881, — Continental  National  Bank  v.  **  The  incorporeal  property  of  the  shaie- 
EUiott  National  Bank,  7  Fed.  Rep.  369,  holder  in  a  company  of  this  sort  is  repr^- 
abo  reported  37  Am.  Rep.  353  n,  —  a  sim-  sented  by  his  certificates;  and  if  these  are 
ilar  (.|uestion  arose,  under  similar  ciitsum-  conveyed,  the  faUure  to  record  the  con- 
stances,  except  that  in  the  latter  case  the  veyance  is  not  evidence  of  such  a  con- 
question  arose  between  an  attaching  cred-  structive  fraud  as  sometimes  arises  from 
itor,  Juiving  no  notice  of  the  assiffnment,  the  possession  of  chattels  after  the  ppop- 
and  the  bank;  and  it  was  held  that  the  erty  has  been  parted  with.  On  the  con- 
assignment  was  valid  against  the  attech-  trary,  it  was  proved  in  early  cases  to  be 
ment.  The  opinion  of  Lowell,  J.,  con-  the  usage,  and  is  now  adopted  by  the 
tains  such  a  careful  and  thorough  review  courts  as  law  based  on  such  usage,  that 
of  the  question  and  the  authorities  that  I  the  possession  of  the  certificates,  with  a 
give  it  entire.  He  said:  "It  is  a  general  power  to  transfer  them,  is  prima  facte 
rule  that  creditors,  whether  they  proceed  evidence  of  title;  and  if  in  fact  the  pos- 
by  an  attachment  on  meme  process,  seizure  sessor  has  given  value,  his  title  cannot  be 
on  execution,  creditor's  bill,  or  through  impeached  even  by  subsequent  purchaaen 
an  assignee  in  bankruptcy,  must  take  who  did  not  receive  the  certificates,  much 
their  debtor's  property  subject  to  all  equi-  less  by  creditors  of  the  transferrer.  In 
table,  as  well  as  legal,  charges,  liens,  or  late  cases  these  certificates  are  likened  to 
opposing  titles.  Willis,  J.,  in  giving  bills  of  lading,  and  other  quasi  negotiable 
judgment  in  the  Queen's  Bench,  in  1868,  securities.  See  Black  v.  Zachane,  8  How. 
in  a  case  quite  analogous  to  this,  against  (U.  S.)  488;  Bank  v.  Lanier,  11  Wall, 
the  right  of  seizing  shares  of  the  apparent  (U.  S.)  369  ;  Johnston  v.  Laflm  (S.  C. 
owner,  said  that  it  was  a  rule  applied  by  ^'  S. ),  23  Alb.  L.  J.  898 ;  U.  S.  «. 
that  court  more  than  a  hundred  years  be-  Vaughan,  3  Binney,  894,  approved  m 
fore,  in  the  analogous  case  of  the  statutory  U.  S.  v,  Cutts,  1  Sumn,  (U.  ».)  1»8; 
execution  under  the  bankrupt  law,  that  Finney's  Appeal,  59  Penn.  St.  898;  Smith 
the  creditors  can  have  no  more  than  a  v.  Crescent  City  Co.,  80  La.  An.  1878; 
debtor  was  entitled  to  in  equity  or  at  law.  N.  Y.  &  N.  H.  R.  Co.  «.  Schuyler,  84 
Pickering  V.  llfracorabe  Railway  Co..  L.  R.  N.  Y.  30;  McNeil  v.  Tenth  National  Bank. 
3  C.  P.  285,  251.  It  has  been  the  law  of  46  id.  325;  8.  c.  7  Am.  Rep.  841;  Wmter 
the  Lord  Mayor's  Court  in  Tendon,  from  v.  Belmont  Mining  Co.,  58  CaL  428  ;  Fia- 
the  time  of  Richard  I.,  that  an  equitable  ser  v.  Charleston,  11  S.  C.  486 ;  Strong  v. 
assignment  of  a  chose  in  actum  should  pre-  Houston  R.  Co.,  10  Rep.  28;  Broadway 
vail  against  an  attachment.  Westoby  v.  Bank  v.  McElraih,  13  N.  J.  £q.  24  ;  6.  c. 
Day,  2  E.  &  B.  605.  This  application  of  24  id.  496;  Prall  v.  TUt,  28  id.  488 ;  Mer- 
the  rule  obtains  in  Massachusetts,  and  in  chants'  Bank  v.  Richards,  6  Ma  App.  454  ; 
the  United  States  generally,  though  a  few  Conaut  r.  Seneca  Co.  Bank,  1  Ohio  St  298; 
courts  hold  otherwise.  Drake  on  Attach-  Duke  ».  Cahawba  Navigation  Co.,  10  Ala. 
ments,  ch.  24;  Thayer  v,  Daniels,  113  82;  Ross  r.  South  Western  R.  Co.,  68  Ga. 
Mass.  129,  and  cases  cited.  The  doctrine  514.  In  many  of  the  foregoing  cases  thero 
is  so  familiar  that  I  will  merely  cite  an-  were  laws  providing  for  the  transfer  of 
thorities  to  show  that  it  is  the  general  shares  upon  the  books  of  the  company, 
rule  in  Massachusetts  as  well  as  elsewhere.  But  the  courts  held  that  this  ree^tntion 
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shall  have  been  entered  upon  the  books  prescribed  and  in  accordance 

with  the  law  ;^  and  the  tendency  of  the  cases  is  to  treat  certificates 

was  intended  chiefly  for  the  convenience  the  court  held  that  an  attaching  creditor 
of  Uie  company,  to  enable  it  to  know  who  could  hold  against  an  earlier  unrecorded 
should  have  dividends,  and  who  should  transfer  for  value.     1  have  studied  this 
vote.     No  doubt  it  is  sometimes  intended  decision  with  care.     It  seems  to  proceed 
as  a  record  of  persons  liable  for  the  debts  upon  the  theory  that  by  the  charter,  which 
of  the  company,  and  is  so  in  the  case  of  is  a  public  statute,  there  can  be  no  such 
national  banks;  but  the  great  weight  of  thing  as  an  equitable  transfer,  or,  at  any 
authority  is  that  it  is  not  intended  for  the  rate,  none  except  by  a  sort  of  equitable 
benefit  of  creditors  of  the  individual  ahsire-  estoppel  between  the  parties;  and  that  it 
holders.     Some  of  the  courts  hold  that  the  was  a  part  of  the  intent  of  the  act  that  a 
unrecorded  transfer  passes  only  an  equi*  creditor  at  law  should  have  the  legal  right 
table  title;  others,  that  it  gives  a  legal  to  attach  the  legal  title.     This  decision 
title.     I  assume  that  by  the  decisions  in  has    been  followed   in  Illinois  (People's 
the  courts  of  the  United  States  only  an  Bank  v.  Gridley,  91  111.  457),  but  rejected 
equitable  title  is  acquired.    That  point  ia  in  the  other  States,  so  far  as  their  courts 
unimportant.  have  passed  upon  it.     It  is  sometimes 
'*  The    statutes   of   many,    perhaps  of  spoken  of  as  being  the  law  of  Connecticut 
most,  of  the  States,  provide  that  certain  and  Vermont,  but  the  early  cases  in  the 
conveyances  of  land  and  of  chattels  shaU  former  State  are  much  modified  by  Colt  v. 
be  recorded,  and  that  until  record  is  made,  Ives,  31  Conn.  25.     The  case  cited  from 
a  conveyance  shsll  have  no  effect  except-  Vermont,   Rice  v.  Curtis,  82  Vt.  464,  is 
ing  between  the  parties,  and  in  most  cases  not  in  point.     It  is  opposed  directly  to 
those  having  actual  notice.    An  attaching  many  of  the  cases  already  cited  under  the 
or  seizing  creditor,   without  notice  of  a  third  point,  and  to  the  general  principle 
prior  conveyance,  is  undoubtedly  within  that  attaching  creditors  are  bound  by  all 
the  words  of  these  statutes ;  and  so  such  equities,  including  equitable  estoppels.    It 
creditors  have  come  to  be  treated,  and  has  moreover  been  seriously  modified,  if 
even    spoken  of,   as  in  some    sort  pur-  not  wholly  overruled,  in  Massachusetts,  in 
chasers.     A  few  of  the  statutes  requiring  Dickinson  v.  Central  National  Bank,  129 
registration  of  the  shares  of  companies  Mass.  279.   TheCentral  National  Bank  had 
follow  the  exact  language  of  these  registry  a  by-law  like  that  now  in  question,  and  A., 
laws,  and  declare  that  no  unrecorded  title  the  owner  of  ten  shares,  had  transferred 
shall    be   good,   except    against    persons  them  by  way  of  security,  precisely  as  Co- 
having  notice.     In  California,  even,  such  nant  transferred  his  shares,  and  afterward 
a  law  is  held  not  to  avail  creditors  (Win-  became  bankrupt     The  transferee,   still 
ter«.  Belmont  Co.,  53  Cal.  428);  but  in  kter,  sold  the  shares  at  public  auction, 
Maine  and  Massachusetts,   the  decision,  under  his  power,  after  due  notice  to  A. 
and  perhaps  the  better  one,  is  that  such  and  to  his  assignee.    The  bank,  notwith- 
a  law  must  be  construed  like  other  similar  standing  a  notice    and  demand  by  the 
Tefpstrj  laws.    Skowhegan  Bank  v.  Cut-  assignee  in  bankruptcy,   transferred   the 
ler,  49  Me.  816;  Rock  v.  Nichols,  8  Allen  shares  to  the  purchaser.      The  assignee 
(Mass.),    342.      It  was  in  this  state  of  gued  the  bank  for  damages,  but  was  de- 
things  that  the  case  which  is  the  support  feated.     Colt,  J.,  delivering  the  opinion 
of  the  defence  here  was  decided.    In  Fisher  of  the  court,  says  that  Fisher  v,  Essex 
V.   Essex  Bank,  5  Gray  (Mass.),  373,  the  Bank,  ubi  supra,  does  not  apply,  because 
charter  of  a  bank  incorporated  in  Massa-  in  that  case  the  charter  had  the  force  of  a 
ehnaetts  provided  that  the  shares  should  general  law;  but  that  a  by-law  has  no 
be  transferred  only  at  the  banking-house,  guch  effect  (citing  Sargent  «.  Essex  Ma- 
andupoD  the  books  of  the  company,  and  Hue  R.  Co.,  9  Pick.  201),  and  that  in 


1  Johnson  v.  Underbill,  52  N.  Y.  203  i  People  v.  Elmore,  anU. 
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of  6tDck»  not  as  D^otiable  paper  strictly,  but  as  possessing  a  gpuui 
negotiable  character,  and  are  pat  upon  the  same  basis  as  bills  of 

the  absence  of  sach  a  general  law  the  gall,  8  Ir.  Ch.  47;  Scott  o.  Lord  HastingBy 
transferee  took  an  equitable  title,  which  4  K.  &  J.  633;  Beaven  r.  Earl  of  Oxford, 
ahoold  prevail  against  the  assignee  in  6  D.  M.  &  6.  524;  Eyre  v.  McDonald,  9 
taukmptcy  of  the  transferrer.  The  only  H.  L.  619;  Robinson  v.  Nesbitt,  L.  R. 
dfcumstances  in  Fisher  v.  Essex  Bank,  3  C.  P.  264;  Pickering  v.  llfncombe  Rail- 
not  foond  in  Dickinson  17.  Central  Bank,  way  C^.,  id.  235  ;  Gill  v.  Continental  Gas 
are  these:  (1)  The  law  in  the  former  case  Co.,  L.  R.  7  Ex.  619.  A  few  courts  in 
contained  the  word  '  only,'  —  that  the  this  country  have  carried  the  doctrine  of 
shares  should  be  transferred  only  so  and  Dearie  «.  Hall  so  far  as  to  uphold  the 
so;  (2)  that  an  attaching  creditor,  and  not  garnishment  of  a  non-negotiable  debt* 
an  assignee  in  bankruptcy,  was  concerned;  whish  had  been  equitably  assigned  with- 
(3)  that  the  law  governing  the  company  out  notice.  We  have  already  seen  that 
was  a  Massachusetts  law,  which  might  this  is  not  the  law  in  England  nor  in 
be  differently  construed  from  a  national  Massachusetts.  Neither  is  it  the  law  of 
banking  act.  The  first  and  third  points,  the  United  States  generally.  Drake  on 
of  course,  are  the  same  in  this  case  as  Attachments,  ch.  24;  Comick  v.  Rich- 
in  the  later  one  in  Massachusetts.  The  ards,  3  Lea  (Tenn.),  1.  The  Supreme 
second  is  not  sound  in  this  court;  an  as-  Court  of  Tennessee  in  that  case  refnaed 
signee  and  attaching  creditor  stand  pre-  to  extend  the  rule  to  shares  of  stock, 
cisely  alike,  according  to  the  law  which  though  it  applies  in  that  State  to  ekomt 
governs  this  controversy.  The  doctrine  in  action.  As  shares  are  not  choaeg  in 
of  Dearie  v.  Hall,  3  Russ.  1,  confirmed  in  acHon,  and  as  attaching  crediton  are 
Foster  v.  Cockrell,  3  CI.  k  Fin.  466,  is  not  purchasers,  Dearie  v.  Hall  is  not  in 
much  relied  on  by  the  defendants.     This  point. 

doctiiue  is  that  of  two  innocent  purchasers  "  It  remains  only  to  cite  two  decisions 
of  merely  equitable  interests;  he  shall  be  of  the  Supreme  Court,  which,  in  princi- 
preferred  who  first  gives  notice  to  the  pie,  are  decisive  of  this  case.  In  Bank  «. 
trustee  or  holder  of  the  legal  title.  To  Lanier,  11  Wall.  869,  a  national  bank 
this  there  are  several  answers:  first,  though  was  required  to  make  good  to  the  holder 
the  corporation  is  for  some  purposes  a  trus-  of  an  unrecorded  certificate  the  value  of 
tee  for  the  shareholders,  the  latter  have  his  shares,  although  they  had  been  trana- 
an  independent  legal  property  in  their  ferred  on  the  books  to  a  subsequent  par- 
shares,  which  they  can  convey  ;  and  chaser  for  value.  That  purchaser,  to  be 
whether  their  actual  conveyance  ia  legal  sure,  was  not  before  the  court,  but  if  his 
or  equitable  is  of  no  consequence;  second,  title  was  better  than  that  of  the  plaintiff, 
the  doctrine  applies  in  England  only  to  the  bank  was  justified  in  transferring  the 
purchasers,  and  not  to  creditors  seizing  or  shares,  and  would  have  had  a  perfect  de- 
attaching,  even  though  a  statute  gives  a  ftnce.  Dickinson  v.  Central  National 
right  to  seize  all  shares  standing  in  the  Bank,  129  Maiis.  279;  Gill  v.  Continental 
debtor's  name  in  his  own  right.  The  stat-  Gas.  Ca,  L.  R.  7  Ex.  282.  If  a  purchaser 
ute  was  once  held  by  the  Queen's  Bench  for  value  could  not  hold  against  the  holder 
to  mean  that  the  creditor  might  seize  of  the  unrecorded  certificate,  a  fortiori  of 
what  the  register  sliowed  to  be  apparently  an  attaching  creditor.  BuUard  ».  The 
t)»e  pro|>erty  of  the  debtor  (Watts  v.  Por-  Bank,  18  Wall.  (U.  S.)  689,  is  in  tha 
ter,  8  E.  &  B.  748);  but  this  has  been  same  line  of  thought.  It  decides  that 
overniled,  on  tlie  ground  that  the  legisla-  certificates  of  shares  in  national  banks  are 
ture  cannot  be  supposed  to  have  intended  so  far  negotiable,  or  qvuui  negotiable,  that 
to  take  one  man's  property  for  another  a  by-law  of  the  bank  which  nndeitakea 
man's  debt,  without  the  most  explicit  to  make  them  subject  to  the  debt  of  the 
atntoment  of  such  a  purixxse  ;  and  there-  transferrer  to  the  bank  itself,  is  void.  On 
foro  the  •  right '  n»!«»r8  to  the  equitable  as  the  same  ground  it  was  held  that  a  by-law 
well  as  U^gal  right    Dunster  v.  Loitl  Glen-  like  that  of  the  EUioU  National  Bank,  if 


SEC.  96.]  A88IGKHXNT  OF,  BFTBOT  OF.  24T 

lading  and  other  similar  inBtraments  of  a  qiiasi  negotiable  charactM; 
which  are  protected  in  the  bands  of  an  innocent  holder  for  value, 
against  the  creditors  of  the  assignor,^  and  all  the  world,  except  the 
corporation  itself  and  a  subsequent  band  Jide  purchaser  without  no- 
tice.' In  a  New  Hampshire  case  '  the  question  as  to  whether  the 
assignment  of  a  certificate  of  stock,  accompanied  with  the  necessary 
power  of  attorney,  was  sufficient  to  protect  the  property  of  an  as- 
signee therein  against  a  subsequent  attaching  creditor  of  the  assignor, 
without  notice  of  the  assignment,  was  held  to  depend  upon  the  cir- 
cumstance whether  the  assignee  has  exercised  proper  diligence  in 
procuring  a  transfer  upon  the  books ;  and  that  a  delay  of  twenty- 
seven  days  after  the  assignment  and  delivery  of  the  stock  was  fatal, 
as  against  an  attachment  made  between  the  date  of  the  delivery  and 
the  transfer  on  the  books,  by  a  creditor  of  the  assignor  who  was 
ignorant  of  the  assignment ;  but  that,  if  the  evidence  of  the  assign- 
ment  had  been  sent  by  the  earliest  mail  to  the  keeper  of  the  stock- 
record  to  be  entered,  although  not  received  until  after  an  attachment 
had  intervened,  the  assignment  would  have  been  good  against  the 
attachment,  as  the  want  of  delivery  would  thereby  have  been  suffi- 
ciently explained.  But  the  doctrine  of  this  case,  as  well  as  all  others 
holding  that,  in  order  to  make  a  complete  delivery,  the  stock  must 
be  transferred  upon  the  books, — in  our  judgment  is  based  upon  a 
misconception  of  the  purposes  of  the  statute  requiring  such  entry, 
and  as  to  what  constitutes  a  delivery  under  such  circumstances ;  and, 
if  it  is  to  be  construed  as  having  the  broad  application  given  to  it 
by  the  court,  it  is  difficult  to  see  how  the  question  of  diligence  on 

inteDded   to  gire   attaching   credit^ra  a  Bichards,   6  Mo.  A|^.  464.     In  Parratt 

better  title  than  transferees  who  had  not  v.  Byers,  40  Cal.  614,  the  court  held  that 

recorded  their  certificates,  was  void.     Sap-  transfers  of  stock  which  have  not  been 

gent  9.    Marine    Bailway   Co.,    9   Pick,  entered  upon  the  hooks  of  the  company, 

(Ifass.)  201.     Here,  again,  the  argument  as  provided  by  statute,  are,  neverthalna^ 

is  a  fortiori,     if  the  bank  cannot  create  a  valid  against  all  the  world,  accept  a  sub* 

lien  by  its  by-law,  much  less  can  it  ob-  seqiteTit  purchaser  in  good  faith  withouZ 

tain  ooe  indkectly  by  attachment,  upon  iiatice.    Winter  v.  Belmont  Mining  Co., 

the   construction   of  an   ambiguous  by-  53  Cal.  428;  Stone  v.  Marye,  14  Nev.  362; 

law."  Ross  V,  South  Western  R.  R.  Co. ;  Prall  ». 

1  Black  V.  Zacharie,  8  How.  (U.  S.)  Tilt,  28  N.  J.  Eq.  483;  Fraser  v.  Charles- 

483;  Smith  v.  Crescent  City  Co.,  30  La.  ton,  11  S.  C.  486. 

An.  1378;  Bank  v,  Lanier,  11  Wall.  (U.  S.)         «  Parrott  v.  Byers,  anU ;  Continental 

369;  United  States  v.  Vaughn,  8  Binn.  National  Bank  v.  Elliott  National  Bank, 

(Peon.)  394  ;  United  States  v.  Cutts,  1  anU. 

Samn.    (U.  S.)  133  ;  Duke  v.  Cahawba         <  Pinkerton  v.  Manchester,  Ac.  B.  B. 

Xav'gn  Co.  10  Ala.  82;  Finney's  Appeal,  Co.,  42  N.  H.  424. 
59  Penm  St   398;   Merchants'  Bank  v. 
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the  part  of  the  assignee  in  securing  the  transfer  to  be  made  upon 
the  books,  can  have  any  effect.  If  the  legal  title  passes  by  the 
transfer  for  (me  mmnent,  it  passes  for  all  time ;  and  if  the  assignee 
is  entitled  to  one  day  in  which  to  procure  the  transfer  to  be  made 
upon  the  books,  in  the  absence  of  any  such  provision  in  the  statute 
itself,  upon  what  principle  can  it  be  said  that  he  is  not  protected  for 
all  time,  if  he  establishes  the  hwia  fides  of  the  transaction  ? 

If  the  statute  requiring  an  entry  of  transfers  upon  the  books  of  the 
corporation,  was  intended  for  the  benefit  of  the  creditors  of  stock- 
holders, why  is  it  that  provision  is  not  also  made  that  such  creditors 
may  have  access  to  such  books  ?  In  other  words,  why  are  they  not 
made  public  records  ?  These  books  are  private  records,  and  no  per- 
son who  is  not  a  stockholder  can,  as  a  matter  of  right,  have  access  to 
them ;  and  if  the  officers  of  the  corporation  refuse  to  allow  a  person 
not  a  stockholder  to  inspect  them,  there  is  no  redress,  nor  any  method 
by  which  the  corporation  can  be  compelled  to  permit  such  inspection. 
Then  of  what  utility  are  these  transfers  to  the  creditors  of  a  stock- 
holder ?  Upon  what  ground  can  it  be  said  that  a  failure  to  enter 
such  transfer  upon  these  records,  is  a  fraud  upon  the  creditors  of  a 
stockholder,  or  is  an  essential  element  to  constitute  a  delivery  ?  If 
the  legislature  had  intended  the  transfer  upon  the  books  for  the  ben- 
efit of  the  creditors  of  individual  stockholders,  it  would  have  gone 
farther,  and  provided  that  such  creditors  should  have  access  to  the 
books  to  ascert-ain  the  title  to  the  stock;  and  its  failure  to  do  so 
strengthens  the  position  taken  in  the  later  cases,  that  a  transfer 
upon  the  books  is  not  essential  to  pass  the  legal  title  in  stock  to  a 
i(md  fide  assignee  for  value,  as  against  the  attaching  creditors  of  a 
stockholder,  or  indeed  against  all  the  world  except  a  subsequent 
purchaser  for  value  without  notice  of  the  assignment ;  and  that  the 
real  question  in  all  such  cases  is,  whether  the  aasignmerU  and  power 
of  attorney  were  executed  in  good  faith  for  vaJiie,  and  not  for  a  fraud- 
ident  purpose.  In  a  Vermont  case  ^  the  court  say :  "  A  sale  of  the 
stock,  with  a  transfer  of  the  certificate,  indorsed  with  a  power  of 
attorney  to  the  purchaser  to  make  the  necessary  transfer  on  the 
books  of  the  corporation,  transfers  to  the  purchaser  the  equitable 
and  legal  right  of  the  vendor  in  the  property,  evidenced  by  the  cer- 
tificate assigned.  It  completes  the  transaction  between  the  vendor 
and  purchaser ;  but  as  regards  the  corporation  and  those  who  huve 
a  right  to  look  to  its  records  for  the  oumership  of  the  stock,  the  trans- 

1  Cheever  v.  Meyers,  62  Vt.  66. 
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action  is  incompleta"  The  purchaser  does  not  become  vested  with 
the  absolute  title  to  the  stock,  does  not  become  a  stockholder  in  the 
corporation,  until  the  purchased  stock  is  transferred  to  him  on  the 
books  of  the  corporation.  And  as,  in  the  absence  of  any  statute 
conferring  such  a  right,  no  person  who  is  not  a  stockholder  has  a 
right  to  examine  the  books  of  the  corporation,  the  rule  in  this  case 
fully  sustains  the  doctrine  stated  supra,  that  a  bond  Jide  assignment 
of  certificates  of  stock  for  value,  accompanied  with  the  necessary 
power  of  attorney  to  transfer  them  upon  the  books,  transfers  the 
legal  title  thereto  against  all  the  world  except  the  corporation  itself. 
If  the  certificate  itself  contains  a  statement  as  to  how  a  transfer 
may  be  made,  such  statement  is  binding  upon  the  company  and  con- 
stitutes the  regulation  on  the  subject ;  and  the  company  will  not  be 
permitted  to  assert  a  claim  in  violation  of  its  own  regulations,  espe- 
cially when  the  violation  is  a  matter  essential  to  the  protection  of 
the  party  against  whom  the  claim  is  asserted.^  If  the  charter  con- 
fers the  power  upon  the  directors  to  make  by-laws,  they  may  also 
waive  compliance  therewith.'  If  stock  has  been  transferred  in  the 
mode  provided  by  the  charter  or  by-laws  to  a  person  having  no  no- 
tice of  any  claim  thereon  by  the  company,  it  cannot  refuse  to  enter 
the  transfer  upon  its  transfer-books  upon  the  ground  that  it  has  a 
lien  thereon,  unless  such  lien  is  given  by  the  charter.'  A  lien  may 
be  given  by  a  by-law,*  but,  except  where  the  purchaser  has  notice 
of  the  lien  before  his  purchase  of  the  stock,  or  the  certificate  on  its 
face  contains  something  which  should  put  him  upon  inquiry  as  to 
the  existence  of  a  lien  thereon,  he  will  not  be  prejudiced  by  such 
lien.*  A  mere  assignment  of  stock,  accompanied  by  delivery  of  the 
certificate  to  the  purchaser,  is  valid  between  the  parties,  and  also 
against  attaching  creditors  of  the  assignor  with  notice,  although  no 
transfer  has  been  made  upon  the  books  as  required  by  the  charter 
or  by-laws ;  ^  and  the  same  rule  prevails  as  to  an  assignee  in  bank- 

1  Bank  of  Holly  Springs  v,  Pinson,  58  *  Sargent  v.  Essex  Marine  Ry.,  9  Pick. 

Xiss.  421 ;  S8  Am.  Rep.  880  ;  Vansands  (Mass.)  202 ;  Bullard  v.  Bank,  18  Wall. 

9.  Middlesex  Co.  Bank,  25  Conn.  144.  (U.  S.)  589.     It  is  held  in  some  of  the 

'  Bank  of  Holly  Springs  v.  Pinson,  ants.  States  that  an  assignment  of  stock  is  good 

*  Union  Bank  V.  Laird,  2  Wheat  ( U.S.),  as  against  the  attaching  creditors  of  the 
390;  Steamship  Dock  Co.  v.  Heron,  52  a^ignor,  where  neither  the  charter  nor 
Penn.  St.  280.  general  law  requires  a  transfer   on   the 

*  Child  V.  HndsonBay  Co.,2P.  Wms.  books.  Boston  Music  Hall  Assoc,  v. 
12.  Cory,  129  Mass.  485  ;  Dickinson  v.  Cen- 

*  Bat  see  Steamship  Dock  Co.  v,  tral  Nat.  Bank,  id.  279  ;  Kingman  v,  Per- 
Heron,  52  Penn.  St  280.  kins,  105  id.  Ill ;  Thayer  v.  Daniels,  118 
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ruptcy.  Thus,  the  owner  of  national  bank  stock  delivered  his  cer- 
tificate, with  a  power  of  attorney  to  transfer  the  stock  as  collateral 
security  for  his  note.  The  by-laws  of  the  bank  provided  that  stock 
was  assignable  only  on  its  books,  subject  to  the  national  banking  act, 
and  that  a  transfer-book  should  be  kept,  and  that  the  old  certificates 
should  be  surrendered  and  new  ones  issued.  The  owner  of  the  stock 
afterward  went  into  bankruptcy.  On  notice  to  him  and  the  assignee, 
the  payee  sold  the  stock,  and  the  bank,  refusing  the  demand  of  the 
assignee  for  a  transfer,  transferred  it  to  the  purchasers.  The  court 
held  that  the  bank  was  not  liable  to  the  assignee  for  a  conversion.^ 
The  certificate  is  merely  evidence  of  the  holder's  interest  in  the  coi^ 
poration ;  his  actual  interest  therein  is  represented  by  his  "shares  of 
stock,'*  and  the  certificate  is  only  evidence  of  such  interest,  and  is  by 
no  means  conclusive,  because  the  shares  may  have  been  levied  upon 
and  sold  upon  execution,  so  that  the  certificate  represents  no  valoa 
whatever ;  or  the  corporation  by  virtue  of  its  charter  may  have  a  lien 
thereon  for  its  full  value ;  so  that  the  real  evidence  of  a  party's  prop- 
erty interest  in  the  stock  of  a  corporation  is  the  stock-book  of  the 
company.  For  this  reason  it  is  held  that  an  action  for  conversion, 
as  enlarged  by  codes,  lies  for  the  conversion  of  the  "  shares  of  stock," 
rather  than  for  the  certificates  of  stock ;  ^  but  the  action  of  trover,  as 
it  exists  at  common  law,  will  lie  for  a  conversion  of  the  certificates 
of  stock  ;  and  the  rule  of  damages  is  the  market  value  of  the  stock, 
such  certificates  being  treated  as  goods,  wares,  and  merchandise.* 

id.  129.     And  in  Westoby  v.  Day,  2  E.  &  mon,   intends  that    one  man's    property 

6.  605,  it  is  said  to  have  been  the  role  shall  be  taken  to  pay  another  man's  debta^ 

ever  since  the  time  of  Richard  I.  that  an  unless  so  explicitly  stated,  it  is  held  tbat 

equitable  assignment  of  a  chose  in  action  the  right  extends  to  the  equitable,  as  well 

should    prevail    against    an    attachment,  as  the  legal  right.    Scott  v.  Lord  Hast^ 

In  Vermont,  Rice  v.  Curtis,  82  Vt.  464  ;  ings,  4  K.  ft  J.  633  ;  Robinson  v.  Neeliitt. 

Cheever  v.   Myers,  52  Yt.  66 ;   niinois,  L.   R.  8  C.  P.  264  ;  GiU  v.  Continentel 

People's  Bank  v.   Gridley,   91  111.  457  ;  Gas  Co.,  L.  B.  7  Exch.  832 ;  Dunster  o. 

Connecticut,  Colt  9.  Ives,  31  Conn.  25;  and  Lord  Glengall,  8  Ir.  Ch.  47  ;  Bickering  r. 

in  Pennsylvania,  this  rule  prevails  if  the  Ilfracombe  Ry.   Co.,  L.  R.  8  C.  P.  235 ; 

creditor  has  notice  of  the  assignment ;  and  Eyre  v.  McDonald,  9  H.  L.  619  ;  Beavan 

in  some  of  the  cases,  if  the  corporation  o.  Earl  of  Oxford,  6  De.  G.  M.  &  G.  5S4 ; 

h&s  notice  thereof.     Littell  v,  Scranton  Comick  «.  Richards,  3  Lea  (Tenn.K  1* 
Gas,  &c.  Co.,  2  Luz.  L.  Obs.  (Penn.)  82.  >  Dickinson  v.  Central  Nat.  Bank,  129 

In  Deane  v.  Hall,  8  Russ.  1,  which  is  fol-  Mass.  279  ;  87  Am.  Rep.  851. 
lowed  in  Foster  v.  Cockerell,  3  CL  ft  F.       ^  Payne  v.  Elliott,   54  Oal.  839  ;    86 

456,   it    is  held    that   of  two    innocent  Am.    Rep.    80 ;    Euhn   v.    McAllister^    1 

parchasers    he    shall    be    preferred    who  Utah,   273 ;   Boylan  v.   Hagnel,  8  IZ^eT. 

first  gave  notice  to  the  trustee  or  holder  852. 

of  the  legal  title.     But  as  it  cannot  be         '  North  «.  Forest,  15  Conn.  406 ;  Tis- 

presumed  that  the  law,  statutory  or  com-  dale  v.  Harris,  20  Pick.  (Mass.)  9  ;  FrM> 
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In  Pennsylvania  it  is  held  that  trover  will  not  lie  for  "  shares  of 
stock."  Shasswood,  J.,  says :  **  A  share  of  stock  is  an  incorporeal, 
intangible  thing.  It  is  a  right  to  a  certain  proportion  of  the  capital 
stock  of  a  corporation,  never  realized  except  upon  the  dissolution 
and  winding  up  of  the  corporation^  with  the  right  to  receive,  in  the 
mean  time,  such  profits  as  may  be  made  and  declared  in  the  shape  of 
dividends.  Trover  can  no  more  be  maintained  for  a  share  of  the 
capital  stock  of  a  corporation,  than  it  can  for  the  interest  of  a  part- 
ner in  a  commercial  firm."^  In  commenting  upon  this  decision, 
McKee,  J.,  in  a  California  case,'  says  :  '*  Upon  the  idea  that  shares 
of  stock  cannot  be  taken  away  or  wrongfully  detained  from  the 
owner,  or  that  they  cannot  be  lost  by  the  owner  or  found  by  a  stran- 
ger, there  is  no  doubt  of  the  soundness  of  that  decision.  But  the 
fiction  on  which  the  action  of  trover  was  founded,  namely,  that  a 
defendant  had  found  the  property  of  another,  which  was  lost,  has 
become,  in  the  progress  of  law,  an  unmeaning  thing,  which  has  been 
by  most  courts  discarded ;  so  that  the  action  no  longer  exists  as  it 
did  at  common  law,  but  has  been  developed  into  a  remedy  for  the 
conversion  of  every  species  of  personal  property.  It  lies  for  bank 
notes  sealed  in  a  letter  ;^  for  negotiable  instruments;^  for  a  judg- 
ment;^ for  a  promissory  note  which  has  been  paid;^  for  copies  of 
a  creditor's  account  ;^  for  a  writ  of  execution  issued  on  a  judgment ;  * 
and  for  certificates  of  shares  of  stock.^  At  the  same  time  that  the 
action  has  been  thus  extended,  the  words  '  things  in  action '  have 
undergone  such  a  development  from  their  original  meaning  that 
they  now  represent  things  to  the  imagination  in  the  light  of  tangible 
objects;  and  as  such,  they  are  the  subject  of  contract,  sale,  gift, 
mortgage,  bailment,  and  pledge;  and  under  the  provisions  of  our 
codes  they  are  personal  property,  subject  to  taxation,  attachment, 
execution,  levy,  and  sale.  It  is,  tfierefore,  the  '  shares  of  stock '  which 
constitute  the  property  which  helongs  to  the  shareholder.  Otherwise, 
the  property  would  be  in  the  certificate ;  but  the  certificate  is  only 

man  «.  Harwood,  49  Mo.  196 ;  Maryland         ♦  Comparet  v.  Burr,  6  Blackf.  (Ind.) 

Ins.    Co.   «.   Dalrymple,    25    Md.    242 ;  419. 

Boatdman    ».    Cutter,    128    Mass.    388  ;         »  Hudspeth  v,  Wilson,  2  Dev.  (N.  0.) 

Somerby  v.  Bnntin,  118  id.  279  ;  Kulm  372. 

V.  McAUister,  1  Utah.  273.  •  Pierce  «.  Gibson,  9  Vt.  216. 

1  Neiler  v.  Ki^Uy,  «9  Penn.  St.  407.  ^  Fullam  «.  Cummings,  16  Vt.  697. 

*  Payne  v.   EllioU,  54  CaL    839  ;   35         ^  Eeeler  v.  Fassett,  21  Vt.  539. 
Am.  Bep.  80.  •  Anderson  v.  Nicholas,  28  N.  Y.  600  ; 

'  Moody  9.  Keener,  7  Port  (Ak.)  218.  Atkins   v.   Gamble,    42    Cal.    98  ;    Yen 

Schmidt  v.  Bourn,  50  id.  616. 
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evidence  of  the  property  ;  and  it  is  not  the  only  evidence,  for  a  trans- 
fer on  the  books  of  the  corporation,  without  the  issuance  of  a  cer- 
tificate, vests  title  in  the  shareholder ;  the  certificate  is  but  additional 
evidence  of  title,  and  if  trover  is  maintainable  for  the  certificate,  there 
is  no  valid  reason  why  it  is  not  also  maintainable  for  the  thing  itself 
which  the  certificate  represents'' 

Sec.  97.  Liability  of  Corporations  for  Reftuing  to  Transfer. — A  cor- 
poration has  no  right  to  refuse  to  make  a  transfer  of  its  stock  upon 
its  books,  when  the  assignment  is  made  in  due  form,  and  in  compliance 
with  the  charter,  or  its  by-laws,^  unless  there  is  a  reasonable  ground 
for  such  refusal,  —  as  that  the  corporation  has  a  lien  upon  the  shares, 
and  its  by-laws  provide  that  no  transfer  shall  be  made  until  it  is  dis- 
charged ;  2  or  that  the  stock  has  already  been  transferred  to  another 
party  under  a  regular  transfer  from  the  assignor;*  or  that  it  has  been 
attached  in  a  suit  against  the  assignor;^  or  indeed  any  reasonable 
ground.  It  would  be  imposing  a  great  hardship  upon  a  corporation, 
as  well  as  working  a  serious  injustice,  if  it  became  amenable  to  ati 
assignee  of  stock,  in  damages,  for  a  refusal  to  transfer  it  upon  its 
books,  when  it  had  any  reasonable  ground  for  such  refusal.  Thus,  as 
a  corporation  is  liable  to  the  owner  if  it  registers  a  forged  transfer  of 
stock,^  if  it  has  a  reasonable  doubt  as  to  the  genuineness  of  the 

*  Webeter  v,  Upton,  91  U.  8.  66  ;  Peo-  The  company,  after  making  the  usual  in- 
ple  V.  Crockett,  9  Cal.  112.  quiry,  registered  S.  &  Ca  as  holders.     Af- 

'  Mechanics'  Bank  v.  Merchants*  Bank,  terward    B.    &    Co.,   having    agreed    to 

46  Mo.  618;  Purchase  v.  N.  Y.  Exchange  deposit  the  stock  with  plaintiff  to  secure 

Bank,  3  Robt.  (N.  Y.)  164  ;  German  Se-  afvanoes,  caused  S.  &  po.  to  execute  a 

curity  Bank  v.  Jefferson,  10  Bush  (£y.),  transfer  to  plaintiffs,  who  were  accord- 

326  ;    Matter  of  Bigelow,  2  Ben.  (U.  S.  ingly  registered,  and  received  a  certificate 

C.  C.)  469  ;  Guyer  v.  Western  Ins.  Co.,  8  from    the    company.      Plaintiffs    subee- 

Pittsb.  (Penn.)  41.  quently  being  repaid  their  advauoea*  had 

*  State  V.  Warren  Foundry,  &c  Co.,  no  beneficial  interest  in  the  stock,  but  held 
82  N.  J.  L.  489.  as  trustees  for  B.  &  Co.     The  company 

*  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  having  discovered  that  the  alleged  traob- 
607  ;  Williams  v.  Mechanics'  Bank,  6  fer  from  C.  to  8.  k  Co.  was  a  foi^ery, 
Blatch.  (U.  S.  C.  C.)  69.  replaced  C.*s  name  upon  the  register,  and 

*  In  Sim  V.  Anglo-American  Tel.  Co.,  refused  to  pay  dividends  to  plaiuti^  or 
42  L.  T.  Rep.  n.  s.  87,  it  was  held  that  to  acknowledge  their  title  to  the  stock, 
the  registration  of  a  transfer  of  stock  and  In  an  action  against  the  company,  it  was 
the  issue  to  the  transferee  of  a  certificate  held  (reversing  the  judgment  of  Ltkdlby, 
does  not  give  the  transferee  as  against  the  J.),  that  inasmuch  as  B.  &  Co.  were  the 
company  a  right  by  estoppel  to  the  stock,  real  plaintiffs,  the  company  were  not  es- 
B.  &  Co.  purchaseii  upon  the  stock  ex-  topped  from  denying  the  validity  of  the 
change  £5,000  stock  in  the  defendant  transfer  from  C.  The  company  are  not 
company.  A  transfer  of  the  stock  pur-  bound  on  behalf  of  the  transferee  to  make 
porting  to  be  executed  by  C,  the  owner  inquiry  of  the  transferor  before  registering 
of  the  stock,  was  lodged  with  the  company  the  transfer. 

by  S.  &  Co.,  the  nominees  of  B.  &  Co. 
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transfer  it  may  refuse  to  enter  it,  until  its  genuineness  is  reasonably 
established.  It  may  be  said  that,  in  addition  to  any  discretion  ex- 
pressly conferred  on  them  by  the  articles  of  association,  the  directors 
of  a  company  have  vested  in  them  a  discretion  to  refuse  to  register  a 
transfer  of  shares  in  cases  where  the  proposed  transfer  would  be  con- 
trary to  the  interestsof  the  shareholders.  Such  discretion  is,  however, 
not  arbitrary,  but  must  be  exercised  in  a  just  and  reasonable  manner. 
Thus,  where  a  company  was  in  difficulties,  and  a  transfer  was  made 
to  a  person  whose  address  was  incorrectly  given  in  the  transfer,  and 
who  could  not  be  found,  it  was  held  that  the  directors  were  justified  in 
refusing  to  register  the  transfer ;  and  the  court  refused,  after  a  winding- 
up  order  had  been  made,  to  rectify  the  register  by  inserting  the  name 
of  the  transferee,  it  appearing  that  the  transfer  was  made  for  the 
pnrpose  of  avoiding  liability,  and  that  the  transferee  was  not  a  person 
of  means.^  But  they  have  no  right  to  refuse  a  transfer  because  in 
their  judgment  the  motives  and  purposes  of  the  parties  are  improper, 
or  because  the  transfer  may  injuriously  affect  the  company.^  And 
when  stock  is  regularly  assigned  by  one  having  authority  to  assign 
it,  it  not  only  may,  but  should  transfer  it  upon  its  books.  "  We 
see  no  principle,"  says  Morton,  C.  J.,'  "  upon  which  it  can  be  held 
that  by  merely  recording  the  transfer  and  issuing  a  new  certificate 
in  accordance  with  it,  the  defendant  is  guilty  of  negligence  which 
renders  it  liable  to  the  estate  for  the  stock  or  its  value  in  any  form 
of  action.  When  a  transfer  of  its  stock  is  presented  to  a  corpora- 
tion, it  is  bound  at  its  peril  to  see  that  it  is  a  genuine  transfer  by 
one  who  has  the  power  of  disposition  over  the  stock.*  If  it  issues  a 
new  certificate  upon  a  forged  or  unauthorized  transfer,  the  real 
owner  retains  his  property  in  the  stock,  and  the  corporation  may 
also  be  liable  to  a  bond  fide  holder  of  the  new  certificate.  But  wh&ti 
a  transfer,  by  one  who  has  the  full  power  to  traiisfe^,  is  prese7ited,  it 
has  the  right  to  act  upon  ity  ani  it  is  not  its  duty  to  inquire  into  the 
purposes  of  the  parties,  or  to  in/oedigate  the  question  whether  the  trans- 
action  is  in  good  faith  or  is  fraudvX&nJt,  Band,  as  executor,  had  the 
full  power'  of  disposing  of  this  stock ;  there  is  nothing  in  the  will 
restricting  his  general  authority  as  executor  as  to  it;  he  had  the 

<  /n  rs  Smith,  L.  R.,  6  £q.  23S.  *  Sewell  v.  Boston  Water  Power  Co., 

*  Sute  9.  Mclver,  2  S.  C.  25  ;  State «.  4  Allen  (MassOi  277  ;  Merriam  «.  Boston, 
Smith,  48  Vt.  266.  Clinton  &  Fitchbuig  R.  R.,   117  Maes. 

*  In  Crocker  v.  Old  Colony  R.  R.  Co.  241 ;  Pratt  o.  Taonton  Copper  Co.,  128 
(Mass.  Sapreme  Ct.,  July,  1884,)  80  Abb.  id.  110. 

L.  J.  495. 
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power  and  right  to  sell  it  or  to  pledge  it  for  the  purposes  of  the 
estate.  The  defendant  took  care  to  inform  itself  of  the  authority  of 
Rand,  and  knew  the  relation  of  heir  and  legatee  which  Dillon  sus- 
tained toward  the  estata  We  do  not  think  it  was  bound  to  go  fur- 
ther and  ascertain  at  its  peril  whether  the  transaction  between  Band 
and  Dillon  was  in  fraud  of  the  estate."  ^  * 

The  corporation  is  entitled  to  refuse  a  demand  of  an  equitable 
owner  of  shares  for  a  transfer,  where  he  does  not  offer  to  surrender 
the  certificates,  but  they  are  known  to  the  officers  of  the  company  to 
be  in  possession  of  another  person  claiming  to  be  the  lawful  owner.' 
A  mere  notice  to  the  officers  of  the  company,  from  parties  having  a 
beneficial  interest  in  the  stock  sought  to  be  transferred,  that  the  right 
of  the  party  having  the  legal  title  to  make  the  transfer  is  questioned 
and  will  be  contested,  will  not  justify  the  officers  in  delaying  longer 
than  to  give  a  reasonable  time  to  the  claimants  to  institute  legal  pro- 
ceedings.^ The  corporation  has  a  right  to  refuse  a  transfer,  unless  the 
old  certificate  is  surrendered ;  because,  if  a  new  certificate  is  issued 
without  a  surrender  of  the  old  one,  and  the  legal  title  still  remains 
in  the  original  holder,  the  corporation  will  be  compelled  either  to 
restore  him  to  his  rights  as  a  stockholder,  and  account  to  him  for  the 
dividends,  etc.,  paid  upon  the  stock,  or  to  respond  in  damages  for  the 
loss.^    In  a  Texas  case  ^  the  by-laws  of  a  corporation  provided  that 

1  Hutchins  «.  State  Bank,   12    Met.  In  the  mean  time,  on  Hay  S,  186S,  the 

(Mass. )  421.  board  of  directoTS  of  the  railroad  company, 

^  National  Bank  v.  Lake  Shore,  ftc.  on  the  application  of  V.,  issned  to  B.  &  P., 

Ry.  Co.,  1  Ohio  St  221.  to  whom  V.  assumed  to  sell  the  stock, 

*  State  V.  Mulver,  2  S.  C.  25.  new  certificates  of  rtock,  on  the  sappost- 

*  In  Cleveland  &  Mahoning  K.  R.  Co.  tion  that  the  original  certificates  had  been 
V.  Tappett,  Ohio,  S.  C,  1880,  it  appeared  lost  by  V.  On  the  application  of  the  ad- 
that  on  the  9th  of  September,  1854,  the  ministiators  of  F.  for  a  transfer  of  the 
Cleveland  k  Mahoning  Railroad  Company  stock  to  their  names,  and  for  an  account  of 
issue<l  to  V.  certificates  of  its  capital  the  dividends,  the  company  refused  the 
stock.  The  certific^tt^s  declared  njMn  application  on  the  ground  of  the  issue  of 
their  face  that  the  stock  was  transferable  the  new  certificates  to  B.  &  P.  The  by- 
on  the  books  of  the  company  upon  the  laws  provided  that  no  new  certificates 
surrender  of  the  certificates.  On  the  16th  should  be  issued  in  place  of  any  certificate 
of  Septcnil)er,  1 8.)  4,  the  stock  was  sold  to  previously  iasned,  antU  such  previous  oer- 
F.  by  v.,  who  delivered  to  him  the  oer-  tificate  was  surrendered  and  cancelled. 
tificatt*s  with  blank  powers  of  attorney  to  There  was  also  provision  in  the  by-laws  that 
enable  him  to  have  the  stock  transferred,  certificates  might  be  issued  on  the  spe- 
The  cei-tificates  were  mislaid  by  F.,  and  cial  order  of  the  board  of  directors,  in  the 
were  not  discovered  until  December,  1871.  place  of  certificates  lost  or  destroyed,  on 


*  Strange  v.  Houston,  &c.  R.  R.  Co.,  58  Tex.  168.    Bee  also  to  the  same  eflfect,  Home 
Stock  Ins.  Co.  0.  Sherwood,  72  Mo.  461. 


8SC.  97.]  LIABILITY  OF  OOEPOBATIOKS,  BTO.  2o6 

a  transfer  of  its  stock  should  be  made  in  writing,  and  tliat  upon  the 
presentation  of  such  transfer  with  the  certificate  to  the  secretary,  a 
new  certificate  should  be  issued  to  the  assignee ;  and  the  certificates 
of  stock  contained  a  provision  to  the  like  eflFect  B.,  the  owner  of 
stock,  transferred  the  same  with  the  certificate  to  F.,  from  whom 
plaintiff  received  a  transfer  with  the  certificate  for  value.  B.  sub- 
sequently transferred  the  stock  for  value  to  M.,  but  without  the 
certificate.  The  corporation  issued  a  new  certificate  of  the  stock  to 
M.  It  was  held  that  the  corporation  was  liable  to  plaintiff  for  the 
value  of  the  stock,  even  though  the  record  in  the  books  of  the  com- 
pany showed  title  to  the  stock  in  M.  at  the  time  plaintiff  purchased 
the  certificate.  The  records  of  the  corporation  were  not  constructive 
notice  to  persons  dealing  in  its  stock. 

This  liability  is  predicated  upon  the  ground  that  the  company  is 
the  custodian  of  the  rights  of  a  stockholder,  and  therefore  responsible 
for  the  illegal  issue  of  stock  to  their  prejudice  ;  *  and  when  a  person 
seeks  to  have  stock  transferred  without  the  production  of  the  certi- 
ficate, the  company  is  thereby  affected  with  notice  that  a  superior 
title  may  exist  in  a  third  person.^  But  if  a  corporation  has  used  due 
care  in  making  a  transfer,  and  it  turns  out  to  have  been  made  to  a 

proof  of  such  loss  and  destmction,  and  on  notice  of  the  transfer  of  the  certificates  to 
noeiTing  secnrity  to  indemnify  the  com-  F.  Unlike  the  transfer  of  the  stock,  the 
pany  against  loss  consequent  upon  the  is-  anrrender  or  production  of  the  certificates 
saing  of  such  new  certificates.  It  was  held  was  not  necessary  to  draw  the  dividends, 
that  the  iisning  of  the  new  certificates  to  Until  the  company  was  notified  of  the 
B.  4  P.,  and  the  allowing  the  transfer  of  transfer  of  the  certificates,  it  was  war- 
tiie  stock  to  them  was  a  breach  of  the  ranted  in  paying  the  dividends  to  V.,  the 
dQty  which  the  company  owed  to  F.  as  the  registered  owner,  or  to  his  order,  and  by 
holder  of  the  original  certificates,  and  this  paying  the  dividends  to  B.  &  P.  as  par- 
breach  of  duty  created  a  liability  on  the  chasers  nnder  V.,  the  company  is  as  fully 
company  to  replace  the  stock  to  which  F.  protected  as  if  the  payments  had  been 
was  entitled,  or  to  account  for  its  value,  made  to  V.  directly.  Until  the  transfer 
The  issuing  of  the  certificates,  under  the  of  the  stock  to  the  holders  of  the  original 
by-law  providing  for  the  issue  of  certiti-  certificate  was  refused,  or  they  had  notice 
cates  in  place  of  such  as  may  have  been  of  the  transfer  of  the  stock  to  other  par- 
lost  or  destroyed,  does  not  affect  the  lia-  ties,  the  statute  of  limitations  did  not  be- 
bQity  of  the  company  to  F.,  as  the  holder  gin  to  run. 

of  the  original  certificate.    The  object  of  ^  Bayard  r.  Bank,  62  Penn.  St.  234  ; 

the  by-law  is  to  enable  persons,   whose  Bridgeport  Bank  v.  New  York  &  New 

certificates  appear  to  have  been  lost  or  de-  Haven  R.  R.   Co.,  80  Conn.  231  ;   New 

strayed,  to  obtain  others,  on  indemnifying  York,  kc,  R.  R.  Co.  v.  Schuyler,  84  N.  Y. 

the  company  against  loss,  in  case  other  80  ;  Bank  v.  Lanier,  11  Wall.  (U.  S.)  869  ; 

parties   should  assert  rights  sgainst  the  Pratt  «.  Taunton  Copper  Co.,  123  Mass. 

coiB)iaay  under  the  original  certificates ;  110 ;  Loring  v.  Salisbuiy  Mills,  125  Mass. 

hot  does  not  affect  the  rights  of  such  par-  150. 

tiea.    The  company  is  not  liable  for  the  *  Bayard  v.  Bank,  ante;  N.  Y.,  &c. 

divideuds  paid  on  the  stock,  before  it  had  R.  R.  Co.  v.  Schuyler,  84  N.  Y.  81. 
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party  not  entitled  thereto,  it  is  not  estopped  from  denying  its  valid- 
ity. Thus  in  an  English  case  ^  C,  the  plaintift*  in  the  second  action, 
had  been  since  1875  the  proprietor  of  certain  stock  in  the  London 
and  South  Western  Bailway  Company.  P.,  the  confidential  clerk  of 
C,  feloniously  got  possession  of  a  certificate  for  £1,000.  of  the  stock 
and  sold  that  amount  Subsequently  he  forged  C.'s  name  to  the 
transfer,  and  forwarded  it,  together  with  the  certificate,  to  the  brokers 
of  Major  W.,  the  plaintiff  in  the  first  action,  who  had  purchased  the 
stock  from  T.,  a  member  of  the  Stock  Exchange.  The  brokers  for- 
warded the  transfer  and  the  certificate  to  the  company  for  registration. 
The  company  thereupon  wrote  to  G.  at  his  usual  address,  inquiring  if 
the  transfer  were  correct  The  letter  was  intercepted  by  P.,  who 
replied  in  a  way  which  appeared  not  quite  satisfactory.  The  com- 
pany forwarded  a  second  letter,  which  was  also  intercepted  by  P., 
who  gave  the  company  an  explanation  with  which  they  were  satis- 
fied, and  they  immediately  sent  a  new  certificate  to  Major  W.'s 
brokers.  The  fraud  was  subsequently  discovered,  and  now  Major 
W.  sought  to  recover  from  the  company  on  the  ground  that  inier 
alia  he  was  entitled  to  rely  upon  the  certificate  of  registration,  which 
the  company  were  estopped  from  questioning,  as  he.  Major  W.,  rely- 
ing upon  it  had  so  prejudicially  altered  his  position  as  to  bring  the 
case  within  the  authorities  upon  estoppel  The  plaintiff  in  the  second 
case  sought  to  have  his  name  replaced  in  the  books  of  the  company 
as  the  owner  of  the  said  stock.  It  was  held  that  the  company  hav- 
ing issued  the  certificate  without  any  want  of  care  and  bond  Jide 
were  not  estopped  from  contesting  its  validity,  and  that  upon  the 
facts,  the  judgment  must  be  for  the  defendants  in  the  first  action, 
and  for  the  plaintiff  in  the  second  action,  with  costs. 

Where  a  person  fraudulently  procures  a  transfer  of  stock  to  be 
made  to  him,  he  is  liable  to  the  corporation  for  all  damages  resulting 
therefrom.  Thus  A.  owned  five  shares  of  stock  in  the  plaintiff  rail- 
road company.  Defendants  purchased  the  shares  from  a  broker  who 
was  in  pos5^ession  of  the  certificate,  and  a  foiged  signature  to  a  power 
of  attorney  purporting  to  authorize  their  transfer.  On  the  faith  of 
this  power  of  attorney  plaintiff  transferred  the  shares  to  defendants 
and  issued  to  them  a  certificate.  Subsequently  plaintiff  transferred 
the  sbaros  to  a  purchaser  from  defendants,  at  their  request,  and  issued 
to  the  purchaser  a  new  certificate.    Plaintiff  was  afterward  compelled 


^  W«tfrhonM«  r,  London  4  S.  K.  Bailimy  Co.,  41  L.  T.  H.  8.  66Z,  and  Coatet  9. 

Mm^  iU.  vV)>  B.  Div.X 
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to  procure  for  A.  five  shares  of  stock  and  to  pay  her  accrued  dividends. 
It  was  held  that  plaintiff  was  entitled  to  recover  of  defendant  the 
value  of  the  stock  and  dividends.  A.  never  parted  with  her  property 
in  the  shares,  and  therefore  the  plaintiff  was  obliged  to  procure  shares 
for  her  and  also  pay  her  the  dividends.^  But  it  has  no  remedy  against 
the  person  who  purchased  the  stock  of  the  transferee,  because,  as  to 
him,  the  corporation  is  estopped  from  denying  the  validity  of  its 
certificate.*  What  is  a  reasonable  ground  for  refusing  to  enter  a 
transfer,  must  necessarily  depend  upon  the  fects  of  each  case,  and  is 
a  question  for  the  jury.  In  an  action  for  wrongfully  refusing  to  trans- 
fer, the  measure  of  damages  is  the  value  of  the  stock  at  the  time  of 
the  demand,  with  interest' 

SEa  98.  RemedlM  for  Refusal  to  TnoBfn.  —  It  is  now  quite  com- 
mon  to  apply  for  a  mandamus  to  compel  a  transfer  of  stock  by  a 
corporation,  and  the  issue  of  a  new  certificate ;  and  this  remedy  is 
sustained  by  a  very  respectable  class  of  cases,*  Especially  where  the 
party  cannot  have  a  complete  remedy  at  law.  But  where  the  remedy 
at  law  is  ample,  the  writ  will  not  be  granted.*  The  ordinary  remedy 
for  a  wrongful  refusal  by  the  corporation  to  enter  a  transfer  upon  its 

JBort^  fc^banyRR.  Co.».  Rich-    ous  other  caaes  the  remedy  is  said  to  be 

T      L^^    f:    ^'   ^^**^'    ^"   *•  «n  action  on  the  caae  for  falsely  assmninff 

Taunton  Copper  Co.    128  Mi«.  110.  to  be  an  agent     Bartlett  ..  TuckeT  of 

«  Machinist  Bank  r    Field,  126  Mass.  Mass.  336  ;  May  r.  Western  Union  TeL 

345.    A  i.»rranty  of  title  is  implied  in  the  Co.,  112  id.  90.     See  also  Sim  v.  Anglo- 

»te  of  a  chattel,  unless  the  circmnstancea  American  Tube  Co..  L.   R.   6  Q    B    D 

s«  such  as  to  give  rise  to  a  contrary  pre-  188  ;  Hambleton  v.  Central  Ohio  R    r! 

B^ption.     Shattnck  v  Green   104  Mass.  Co.,  44  Md.  561  ;  Brown  t,.  Howani  Int 

4i    The  posaeaaion  of  and  offer  to  sell  a  Co.,  42  id.  884 

chattel  is  held  equivalent  to  an  affirmation         «  Baltiinore,'  Ac.  B  B    Co   «   Sewell 

that  the  seller  has  title  to  it.      This  is  85  Md  238  ^ 

S'^^^rJ!  f  f.  T^M'^^  men  natu.         *  King  r.  Worcester,  &c.  Canal  Co.,  1 

SKr  «rA™  ""r^^J^  ^'"  •  ^"°-  *  »•  ^^  •  Q^^«"  ^-  Shropshire  Uni^n 
chattel  for  sale  owns  it     The  same  rule    R.  R.  Co.,  L.  R.  8  0.  B  420  •  Reirina  « 

ha, been  extended  to  the  case  of  a  sale  of    Liverpool  &c.  Luway  Co    16  ft'o  ; 

^^rZ.^*r-^'  ~^''  ™^^^^^'y    Townsendt..  Mclve™.  2  S.  C.  26;  People 
warrants  that  the  prerioiM  signatures  are    v.  Crockett,  9  Cal.  112  ;  Busey  v  Hooner 
genuine.    Cabot  Bank  i..  Merten,  4  Gray.     86  Md.  16.  ^^  »  ^^sey  t;.  Hooper. 

LI '  IriJT  T!l!^  f.^l'"  ^*^^''  •  ^""«y  ^-  8^^«»«'  "0  Mass.  96  ; 
m    So  It  has  been  hM  that  if  one.    State  t..  Rombauer.  46  Mo.  166;  State  v. 

^yhehenng  himself  to  be  antho-  Gnemem,  12  Nev.  106 ;  Birmingham 
™a,  sets  as  agent  for  another  and  pro-  Fire  Ins.  Co.  v.  Com.  92  Penn.  St  72 : 
h^nS  "^  ?*^  «P^  **»•  ^"^«t  of    Wilkinson  V,  Providence  Bank,  8  R.  I.  22 

tl^^^  "  Jil*'****^"^'  ^^  "*^^^  ^^'    ^-  J-  ^  *«»  ;  King  ..  B7nk  of  Englind. 

YorL?oll'7iS"'^.'^or^;  ^'^'^-  ^o''fr«24.  See  Chapter  on  Mandamitb/ 
loric,  10  Cuah.  (Maaa.)  892,    In  numer- 
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books  is  by  an  action  on  the  case  for  damages.^  But  in  a  proper  case 
a  court  of  equity  will  compel  both  a  transfer  and  the  issue  of  a  new 
certificate.^ 

Sec.  99.  Pledge  of  stock.  —  Shares  of  stock  may  be  hypothecated 
by  a  written  assignment  thereof,  notwithstanding  the  legal  title  is 
transferred  to  the  pledgee ;  ^  but  this  can  only  be  done  by  a  deliveiy 
of  the  certificates  duly  assigned.^ 

This  method  of  using  stocks  as  collateral  security  for  loans  has 
entered  lai^ely  into  the  business  of  the  country,  and  it  is  now  com- 
mon to  stipulate  for  the  sale  of  such  stock  upon  default,  at  the  stock 
board,  or  at  public  sale,  or  otherwise,  so  that  the  legal  title  freed 
from  all  equities  can  be  passed  to  the  purchaser.  Formerly  it  was 
held  that  sales  could  only  be  made  at  pubUc  auction,^  unless  there 
was  a  stipulation  that  it  might  be  sold  at  the  board  of  brokers.^ 
But  where  no  provision  is  made  as  to  the  time  or  mode  of  sale, 
there  must  be  a  demand  of  payment,  and  a  sale  at  public  auction, 
of  the  time  and  place  of  which  the  pledgor  must  be  notified.^  But 
it  seems  that  the  pledgor  may  by  his  conduct  be  estopped  from 
objecting  to  a  sale  otherwise  made.  Thus,  the  defendant  deposited 
stock  with  a  banking  association  in  the  city  of  New  York,  as  col- 
lateral security  to  his  note,  giving  the  association,  by  the  terms  of 
the  note,  power  to  sell  in  case  of  non-payment  of  the  note«  without 
stating  any  restriction  as  to  manner  of  sale.  It  was  held  that  a 
sale  at  the  board  of  brokers,  on  a  two  days'  notice  to  defendant,  he 
not  objecting,  was  binding  upon  him.^  But  in  the  absence  of  any 
facts  amounting  to  an  estoppel,  or  agreement  warranting  it,  the 
stock  must  be  sold  at  public  sale  as  stated  swpra.  Thus,  the  pledgee 
of  stock,  under  a  general  hypothecation,  without  any  specification 
of  time  of  redemption,  or  power  or  mode  of  selling,  after  having  re- 
peatedly called  on  the  pledgor  to  redeem,  and  apprised  him  of  inten- 
tion to  sell,  and  having  offered  the  stock  without  success  at  the 


^  Murray  v.  Stevens,  amU ;  Commei^ 
cial  Bank,  &c.  v.  Kortiight,  22  Wend. 
(N.  Y. )  848. 

«  Pollock  v.  NaUonal  Bank,  7  N.  Y. 
274  ;  Chew  v.  Bank  of  Baltimoiv,  14  Md. 
299 ;  Burrall  v.  Bushwick  R.  R.  Ck>.,  76 
N.  Y.  211  ;  Baffalo.  &c.  R.  R.  Go.  «. 
Dudlv,  14  id.  336;  Wilson  «.  Atlan- 
Uc,  Ac.  R.  R.  Co.,  2  Fod.  Rep.  (U.  S.) 
459. 

•  Yaupiel  ««  Woodward,  2  Sandf.  Ch. 


(N.  Y.)  148 ;  Wilson  v.  Little,  2  K.  Y. 
443. 

«  Lallande  «.  Ingram,  19  La.  An.  864  ; 
Lewis  V.  Ozaham,  4  Abb.  Pr.  (K.  Y.)  106. 

»  Brown  •.  Ward,  8  Duer  (N.  Y.X  WO- 

•  CosteUo  V.  City  Bank,  1  N.  Y.  Leg. 
Oba.  25  ;  Rankin  «.  McCollongh,  IS  Barb. 
(X.  Y.)  108, 

V  Brown  «.  Ward,  ante. 

•  Willooghby  «.  Comstock,  8  Hill 
(N.  Y.X  M». 
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board  of  brokers,  sold  it  at  private  sale  without  notice  to  the  pledgor 
of  the  time  and  place.  It  was  held  that  the  sale  was  unauthorized, 
and  the  fact  that  the  pledgor  was  avowedly  unable  to  redeem  did 
not  affect  his  right^ 

Where  the  owner  of  stock  delivers  the  certificate  to  his  pledgee, 
with  a  power  to  transfer  it,  the  fact  that  his  name  is  in  the  certifi- 
cate is  not  notice  of  his  rights,  as  against  third  persons  who  take  it 
for  value  from  the  pledgee.'  But  where  a  person  purchased  stock 
of  a  corporation  at  a  sheriff's  sale,  knowing  that  the  certificates  of 
such  stock  had  been  previously  hypothecated, — he  was  held  charge- 
able with  notice  of  the  fact,  and  took  the  stock  subject  to  the  claim 
of  the  pledgee  *  An  agreement  whereby  the  maker  of  notes  delivers 
certificates  of  stock  as  collateral  security  for  the  payment  of  the 
notes,  stipulating  that  if  the  notes  are  not  paid  at  maturity  the 
securities  shall  be  under  the  control  of  the  holder,  who  is  author- 
ized to  dispose  of  them  and  to  apply  the  proceeds  to  the  credit 
of  the  maker,  —  is  a  pledge  of  the  stocks,  and  not  a  mortgage.^ 
A  transfer  of  shares  by  a  member  of  an  association,  as  collateral 
and  additional  security  to  a  bond  and  mortgage  executed  by  him  to 
the  society  as  security  for  a  loan,  is  in  the  nature  of  a  pledge  rather 
than  of  a  chattel  mortgage ;  the  shares  remain  the  property  of  the 
shareholder  for  every  purpose  except  that  of  defeating  the  lien  of 
the  association,  the  holder  exercising  every  other  control  over  them. 
The  principle  is  applied  wherever  a  stockholder  pledges  his  stock  to 
the  corporation  of  which  he  is  a  member.  He  retains  his  rights  of 
membership.^ 

Where  an  indorser  of  promissory  notes  held  by  a  bank,  as  se- 
curity for  such  liability  transferred  twenty  shares  of  its  stock,  on 
the  books  of  the  bank,  to  the  cashier,  and  it  appeared  that  assign- 
ments and  transfers  of  the  stock  to  the  bank,  or  in  pledge  to  it,  or 
as  security  for  debts  and  liabilities  to  it,  were  invariably,  by  the 
usage  of  the  bank,  made  in  the  same  manner  as  the  transfer  in  ques- 
tion, it  was  held  that  such  transfer  vested  the  legal  title  to  the  shares 
so  transferred,  not  in  the  cashier  in  his  own  right,  but  in  the  bank. 
The  liability  of  a  person  as  the  indorser  of  a  promissory  note,  to 

^  WiUoo^by    v.    C/omstock,   8    Hill         '  Weston  v.  Bear  River,  &c.   Mining 
(N.  Y.),  8S9  ;   Coatello  r.  City  Bank,  1     Co.,  6  Cal.  425. 
N.  Y.  Leg.  Obe.  25.  *  Lewis  v.  Graham,  4  Abb.  Pr.  (N.  Y. ) 

*  Felt  •.  Heye,  23  How.  Pr.  (N.  Y.)    106. 
S59.  •  Mechanics'  Building  &  Loan  Associa- 

tion V.  Conover,  14  N.  J.  Eq.  219. 
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the  holder,  is  a  sufficient  consideration  to  support  a  transfer  of  bank 
shares  by  the  former,  as  security  to  the  latter  for  such  liability.^ 
In  order  to  operate  as  a  lien  upon  stock,  there  must  be  facts 
which  show  such  to  have  been  the  intention  of  the  parties.  Thos^ 
A.  and  B.  were  directors  in  a  company,  in  which  no  shareholder 
could  act  as  a  director  without  holding  ten  sharea  Being  intimate 
friends,  the  latter  advanced  to  the  former  several  suma  At  the 
time  of  the  last  loan,  A.  delivered  to  B.  an  order  upon  the  secretaiy 
of  the  company  to  transfer  A.'s  ten  shares  into  B/s  name.  B.  did 
not  then  make  use  of  the  order,  and  A.  continued  to  act  as  director 
until  his  death  several  years  after,  insolvent,  when  a  suit  was  insti- 
tuted for  the  administration  of  his  assets.  B.  then  served  the  order 
of  transfer  on  the  secretary,  and  presented  his  petition,  in  the  suit, 
claiming  an  equitable  lien  on  A.'s  ten  shares  for  the  amount  of  bis 
advances,  with  interest.  It  was  he^d  that  these  circumstances  were 
not  sufficient  to  show  an  intention  to  create  a  lien  on  the  shares^ 
and  consequently  B/s  claim  was  rejected  * 

In  another  case,  a  subscriber  for  90  bank  shares  of  $100  each,  paid 
S2  J50  towards  an  instalment  of  80  per  cent  and  drew  a  draft  in  favor 
of  the  bank  for  the  balance,  and  transferred  to  the  bank  all  his  right, 
&c.,  in  his  shares  (excepting  and  reserving  the  sum  he  had  paid  in 
money),  as  collateral  security  for  payment  of  the  draft  The  draft 
was  not  paid,  nor  did  the  bank  pass  to  the  subscriber's  credit  any 
stock,  nor  give  him  any  certificate  of  shares.  It  was  held  that  the 
subscriber  was  once  an  owner  of  the  shares,  and  that  the  eflTect  of  the 
reservation  of  his  conveyance  to  the  bank  was,  that  an  amount  equal 
to  34  shares,  of  the  par  value  of  $80  a  share,  remained  his  property, 
and  was  liable  to  be  sold  on  an  execution  against  him.  The  appli- 
cation, by  the  bank,  of  the  $2,750  to  an  account  of  the  subscriber 
which  was  independent  of  the  shares,  was  held  to  be  unauthorized, 
and  not  to  affect  his  title  to  the  shares.' 

A  bill  in  equity  may  be  brought  to  redeem  stock  hypothecated  for 
a  loan  by  an  assignment  absolute  in  its  terms,  upon  parol  proof 
that  the  transfer  was  in  reality  made  only  as  collateral  security  for 
a  debt* 

1  Stamford  Bonk  v.  Ferris,  17  Conn.         *  Hnssey  «.  Manu&ctsnn^  kc.  Bank, 

259.  10  Pick.  (lCa8B.)415. 

<  Cumming  v.  Preaoott,  2  You.  &  C.         <  Newton  v.  Fay,  10  ASkm  (Mui^X 

Ezch.  488.  506. 
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Sexx  100.  Pow«r  to  SiilMorlbe,  how  Conferred,  eto. — Municipal  cot- 
poiataons,  as  counties,  cities,  and  towns,  have  no  authority  either  to 
subscribe  for  the  stock  of  a  railroad  company,  or  to  make  any  dona- 
tkHW  to  it  by  grant  or  otherwise,  exeept  where  the  kgidature  expressly 
eonfers  such  atcthorUy  upon  them}    Although  the  question  has  been 

*  Louisville  Valley  R.  R.  Co.  v.  Pair-  (tJ.  S.  C.  C.)  824  ;  Copes  v,  Charleston, 
field,  51  Vt  257;  French  «.  Teschemaker,  10  Rich.  (S.  C.)  491  ;  Pitzman  v.  Free- 
24  GsL  518;  Lewis  v.  Clarendon,  5  Dill,    buig,  92  111.  Ill ;  Barnes  v.  Lacon,  84 


262  •  MUNICIPAL  SUBSGBIPTIOKS.  [CHAP.  YU. 

obstinately  litigated  at  eveiy  point,  it  may  now  be  said  that,  except 
in  tliose  States  where  the  constitution  expressly  prohibits  it,  the  1^- 

islature  has  power  to  confer  upon  these  corporations  the  right  to  aid 
railroad  or  other  qiuisi  public  corporations  either  by  subscriptions 
to  their  stock  or  by  way  of  gratuity.^    It  is  true  that  some  legal 

id.  461 ;  Kenioottv.  SuperviBors,  16  WalL  to  decide  whether  said  town  should  pnr^ 

(U.  S.)  452;   Wells  v,  Sapervisors,  102  chase  and  donate  to  the  St  Louis,  Kansas 

U.   8.  625  ;  Brodie  v,  McCabe,  88  Ark.  City,  and  Northern  Railway  Co.  two  hun- 

690 ;  South  Ottawa  v.  Perkins,  94  U.  S.  dred  acres  of  land  for  madilne-shop  ^ui^ 

260 ;  Taxpayers  of  Milan  v,  Tenn.  Cen-  poses,  the  result  of  said   election   being 

tral  R.  R.  Co.,  11  Lea  (Tenn.),  829  ;  Dela-  two  hundred  and  twenty-eight  votes  for 

ware  County  v.  McClintock,  51  Ind.  825 ;  the  purchase  and  donation,  and  one  Tote 

Hasbrouck  v.   Milwaukee,   13  Wis.   87  ;  against,  and  in  pursuance  of  orders  of  the 

Penn.  R.  R.  Co.  v.  Philadelpliia,  47  Penn.  board  of  trustees  of  the  inhabitants  of  the 

8t.  189 ;  Jeifries  v.   Lawrence,   42  Iowa,  town,  which  orders  were  made  in  accord- 

498  ;  Sykes  v.  Columbus,  55  Miss.  115  ;  ance  with"  an  set,  &c.,  authorizing  dties 

People  V.  Mitchell,  85  N.  Y.  551 ;  Lewis  and  towns  to  purchase  lands,  and  to  do- 

r.  Shreveix)!!,  8  Woods  (U.  S.  C.  C),  205  ;  nate,  lease,  or  sell  the  same  to  railroad 

Meyer  v.  Muscatine,  1  Wall.  (U.  S.)  884 ;  companies,  are  void.    Jarrett  v.  Maberly, 

Golpcke  i;.  Dubuque,  1  id.  220  ;  Rogers  v.  108  U.  S.  580. 

Bridgeport,  8  Wall.  (U.  S.)  864  ;  Thomp-         ^  Bennington    v.  Park.    50   Vt.   178; 
son  V.  I^e  County,  8  id.  827 ;  St.  Joseph  Perry  v.  Keene,  56  N.  H.  514  ;  Opelika 
Township  if.  Rogers,  16  id.  644  ;  Lafay-  v.  Daniel,  59  Ala.  211  ;  Taylor  r.  Ypsil- 
ette,  &c.  R.  R.  Co.  v.  Geiger,  84  Ind.  85  ;  anti,  105  U.  S.  60  ;  Brocaw  v.  Gibson  Co., 
Lafayette  v.  Cox,  5  Ind.  38  ;  Harvey  v.  78   Ind.   548 ;   Williams  v.  Hall,  65  id. 
Indianapolis,  &c.  R.  R.  Co.,  82  id.  244.  129  ;  Bittinger  v.  Bell,  65  id.  445  ;  First 
But  the  authority  must  be  expressly  con-  National  Bank  of  St.  Johnsbury  v.  Con- 
ferred, and  cannot  rest  on  inference  or  im-  cord,  50  Vt.  257 ;  Riddle  v.  Philadelphia, 
plication.     Thus,   a  clause  in  a  railroad  &c.  R.  R.   Co.,    1  Pittsb.    (Penn.)  158 ; 
charter  providing  that  the  agent  of  any  Qmncy,  &c.  R.  R.  Co.  v,  Morris,  84  IlL 
cor}X)rate  body  may  subscribe  for  its  stock  410  ;  ChicSigo,  &c.  R.  R.  Co.  «.  Morris,  68 
is  held  to  be  confined  to  private  or  busi-  id.  268  ;  Chicago,  &c  R.  R.  Co.  «.  Aurors, 
ness  corporations,  and  does  not  embrace  99  111.  205 ;  Hickory  v.  £llery,  103  U.  8. 
municipal.     Campbell  v.  Paris,  &c.  R.  R.  428  ;  Amoskeag  National  Bank  v.  Otta- 
Co.,  71  111.  611  ;  East  Oakland  v.  Skin-  wa,  105  U.  S.  267  ;  Indiana,  &c.  R.  R. 
ner,    94  U.   8.  255.    A  provision  which  Co.  v,  Attica,  56  Ind.  476  ;  Rock  Creek  sl 
prohibits  the  creation  of  an  indebtedness  Strong,  96  U.  8.  271 ;  Stevens  v.  Anson, 
by  a  direct  loan  of  municipal  credit  does  73  Me.  489 ;   Lyons  i^.  Chamberlain,  86 
not  permit  the  indirect  use  of  such  credit  N.  Y.    578  ;    Selma,  &c.   R.  R.   Co.,  cs 
for  the  same  purpose.     An  act  forbidding,  parte,  45  Ala.  696  ;    Hill    r.  Com'rs  of 
under  certain  penalties  therein  prescribed,  Forsyth  Co.,  67  N.  C  867.     The  validity 
the  officers  of  a  municipality,  in  its  be-  of  such  statutes  has  also  been  sustained 
half,  to  loan  the  credit  thereof,  or  donate  in  the  following  cases  ;  Rogers  v.  Burling- 
to  or  subscribe  stock  in  any  railroad  or  ton,  8  Wall.  (U.  8. )  827 ;  Havemeyer  v. 
other  company,  without  the  previous  as-  Iowa  Co.,  3  id.  294  ;   Seybert  v.  Pitts- 
sent  of  two-thirds  of  the  qualified  voters,  burgh,  1  id.  272  ;  Gelpcke  v.  Dubuque,  1 
is  merely  prohibitory  in  its  character,  and  id.  175  ;  Mitchell  v.  Burlington,  4  WalL 
confers  no  authority    on     those    officers  (U.  8.)  270 ;  Von  Hoffmann  v.  Quincy,  4 
when  such  assent  was  given.     And  it  was  id.  585  ;  Campbell  v.  Kenosha,  5  id.  194  ; 
held  that  the  bonds  of  a  town  of  a  certain  Van  Hastrup  v.  Madison,  1  id.  291 ;  8a- 
date,  reciting  that  they  are  "  issued  in  pervisors  r.  Schenck,  5  id.  772 ;  San  An- 
pursuancc  of  an  election  held  in  said  town  tonio  v.  Gould,  34  Tex.  49  ;  Goodin  «. 
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writers^  have  seriously  combated  this  position;  but,  while  their 
theories  are  nicely  drawn,  they  do  not  commend  themselves  to  the 

Cmmp,  8  Leigh  (Ya.),  120 ;  Clark  v.  Williams,  II  id.  61 ;  Nichols  v,  Nash- 
JaDesviile,  10  Wis.  136;  Bashnell  v.  yille,  9  Humph.  (Tenn.)  262;  Louisyille 
Beloit,  10  id.  195  ;  Fisk  v,  Kenosha,  26  &  Nashville  K.  R.  Ck>.  v.  Ck>unty  Court,  1 
Wis.  23  ;  Phillips  v,  Albany,  28  id.  840  ;  Sneed  (Tenn.),  637  ;  San  Antonio  v.  Jones, 
Bogan  V.  Watertown,  30  id.  259  ;  Lawsou  28  Tex.  19  ;  San  Antonio  v.  Lane,  82  id. 
V.  MUwaukee,  &c.  K.  R.  Co.,  30  id.  597  ;  405 ;  Lee  County  v.  Rogers,  7  Wall. 
Shelby  County  Court  v.  Cumberland  &  (U.  S.)  181  ;  Beloit  v.  Morgan,  id.  619  ; 
Ohio  R.  R.  Co.,  8  Bush  (Ey.),  209  ;  Mad-  City  of  Kenosha  v.  Lamson,  9  id.  477  ; 
dox  V.  Graham,  2  Met  (Ky.)  56  ;  Police  Railroad  Co.  v.  County  of  Otoe,  16  id. 
Jury  V.  McDonough,  8  La.  An.  841 ;  667 ;  Olcott  v.  Supervisors,  id.  678 ;  Gil- 
Parker  V.  ScQggin,  11  La.  An.  629  ;  An-  man  v.  Sheboygan,  2  Black.  510  ;  Woods 
gusta  Bank  v.  Augusta,  49  Me.  507  ;  v.  Lawrence  County,  1  id.  880 ;  Gibbons 
Davidson  v.  Ramsey  County,  18  Minn.  v.  Mobile  k  Great  Northern  R.  R.  Co.,  36 
482 ;  St.  Louis  v,  Alexander,  23  Mo  483 ;  id.  410  ;  Missi-ssippi,  &c.  R.  R.  Co.  «. 
St.  Joseph  and  Denver  R.  R.  Co.  v.  Bu-  Camden,  23  Ar1|.  300 ;  English  v,  Chicot 
chanan  County,  39  id.  485  ;  State  v.  County,  26  id.  454  ;  Napa  Valley  R.  R. 
Macon  County  Court,  41  id.  453  ;  Chilli-  Co.  v.  Napa  County,  80  Cal.  485  ;  Stock- 
cothe  &  Brunswick  R.  R.  Co.  v.  Bruns-  ton  and  Visalia  R.  R.  Co.  v.  Stockton,  41 
wick,  44  id.  553  ;  State  v,  linn  County  id.  147  ;  People  v.  Coon,  25  id.  635  ;  Rob- 
Court,  id.  504  ;  State  v.  Greene  County,  54  inson  v.  Bid  well,  22  id.  379  ;  Beardsleyo. 
id.  540 ;  State  v.  Sullivan  County  Court,  Smith,  16  Conn.  368 ;  Bridgeport  v. 
51  id.  522  ;  Osage  Valley,  &c.  R.  R.  Co.  Housatonic  R.  R.  Co.,  15  id.  475  ;  Cotton 
V.  Morgan  County,  53  id.  156  ;  Smith  v.  v.  Leon  County,  6  Fla.  610  ;  Powers  v, 
Clark  County,  54  id.  58  ;  Gibson  v.  Mason,  Inferior  Court  of  Dougherty  County,  23 
5  Nev.  283 ;  Benson  v.  Albany,  24  Barb.  Ga.  65  ;  Winn  v.  Macon,  21  Ga.  275 ; 
(N.  Y.)  248 ;  Clarke  v,  Rochester,  28  Prettyman  v.  Tazewell  County,  19  111. 
N.  y.  605  ;  People  v.  Mitchell,  45  Barb.  406  ;  Robertson  v.  Rockford,  21  111.  451  ; 
(N.  Y.)  208  ;  People  v.  Mitchell  85  N.  Y.  Butler  v.  Dunham,  27  111.  474  ;  Supervis- 
651  ;  People  v.  Batcheller,  58  id.  128  ;  ors  of  Schuyler  County  r.  People,  25  id. 
Caldwell  v.  Burke  County,  4  Jones  Eq.  181 ;  Dunnovan  v.  Green,  57  id.  63  ;  Mad- 
(N.  C.)  328  ;  Taylor  v.  Newbem,  2  id.  ison  County  v.  People  ex  rel,  58  id.  456  ; 
141  ;  Hill  V.  Com'rs  of  Forsythe  County,  Board  of  Bartholomew  County  v.  Bright, 
67  N.  C.  367  ;  Cincinnati  v.  Walker,  1  18  Ind.  98  ;  Evansville,  &c  R.  R.  Co.  v. 
Cin.  (Ohio)  121 ;  Walker  v.  Cincinnati,  Evansville,  15  id.  895  ;  City  of  Aurora  v. 
21  Ohio  St.  14  ;  Cincinnati,  &c.  R.  R.  Co.  West,  22  id.  88  ;  same  r.  same,  9  id.  74 ; 
V.  Clinton  County,  1  Ohio  St.  77  ;  Steu-  Thompson  v.  City  of  Peru,  29  id.  805;  La 
benville,  &c.  R.  R.  Co.  v.  North  Township,  Fayette,  Muncie,  &  Bloomington  R.  R. 
id.  105  ;  Tliompson  v.  Kelley,  2  Ohio  St  Co.  v.  Geiger,  34  id.  186  ;  Com'rs  of  Craw- 
647  ;  State  v.  Perrysburg,  14  id.  472 ;  ford  County  v,  Louisville,  &c.  R.  R  Co., 
Com'rs  of  Knox  County  v.  Nichols,  id.  39  id.  192 ;  John  v.  Cincinnati,  Richmond 
260 ;  State  v.  Union,  8  id.  894;  State  v.  and  Ft  Wayne  R.  R.  Co.,  85  id.  589  ; 
Goshen,  14  id.  569 ;  Brown  v.  County  Dubuque  County  v.  Dubuque  &  Pacific 
Com'rs,  21  Penn.  St  87  ;  Sharpless  v.  R.  R.  Co.,  4  G.  Greene  (Iowa),  1  ;  State 
Philadelphia,  id.  147  ;  Moers  v.  Reading,  v.  Bissell,  id.  328  ;  Clapp  v.  Cedar  Coun- 
ib.  188  ;  Com.  v.  Allegheny  County,  82  ty,  5  Iowa,  15  ;  McMillen  t?.  Boyles,  6  id. 
id.  218  ;  Com.  v.  Pittsburgh,  41  id.  804  ;  McMillen  v,  Lee  County,  3  id.  311  ; 
278  :  Com.  v.  Pittsbuigh,  34  id.  496 ;  McMillen  v.  County  Judge,  6  id.  391  ; 
Com.  V.  Perkins,  48  id.  400  ;  Com.  v.  Mc-  Games  v,   Robb,   8  id.  193  ;  Stewart  v. 


1  Cooley  on  Const  Lira.,  pp.  261-266  ;  Dillon  on  Municipal  Corporations,  f§  104, 
105. 
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courts,  and  among  all  the  States  in  which  this  question  has  heen 
presented,  the  courts  of  the  State  of  Michigan^  stand  alone  in  deny- 
ing that  the  legislature  possesses  this  power.  In  New  York*  the 
Supreme  Court  took  the  position  that  the  legislature  could  not  author- 
ize a  municipal  corporation  to  issue  bonds  and  devote  the  proceeds 
to  aid  private  corporations ;  but  this  doctrine  was  overrule  in  the 
United  States  Supreme  Court,^  and  the  Court  of  Appeals,^  while  ad* 
mitting  that  the  legislature  might  confer  authority  upon  such  corpo- 
rations to  aid  in  the  construction  of  railroads,  yet  held  that  it  did  not 
possess  the  power  to  compel  them  to  do  so,  and  refused  to  issue  a  writ 
of  mandamus  to  that  end.  In  Iowa,*  up  to  1858  it  was  held  that 
such  acts  were  constitutional,  but  from  that  time  up  to  1869  ^  they 
were  held  to  be  unconstitutional,  when  the  court  seems  to  have  un- 
dergone a  radical  change,  and  from  that  time  to  the  present  the 
eonstitutionality  of  such  measures  has  been  sustained^ 

Superviflord,  30  id.  9  ;  McGregor,  fro.  denying  that  laws  authorizing  municipal 
R.  B.  Co.  V.  Birdsall,  id.  255;  City  of  aid  to  railroads  are  in  conflict  with  the  con- 
Atchison  v.  Butcher,  8  Kan.  104  ;  Oom'rs  stitution  of  Michigan,  and  denying  the 
of  Leavenworth  County  9.  MUler,  7  id.  authority  of  these  cases,  Talcott  v,  Pme 
479 ;  Talbot  v.  Dent,  9  B.  Mon.  (Ky.)  Grove,  1  Flip.  (U.  S.  C.  a)  130. 
526  ;  Slack  v,  Maysville  &  Lexington  >  Sweet  v.  Hurlburt,  51  Barb.  (N.  T.) 
R.  R.  Co.,  ISid.  1  ;  Hallenback  v.  Hahn,  812  ;  overruled  in  Queensbuig'  v.  Culver, 
2  Neb.  377  ;  Reineman  v.  Covington,  19  WalL  (U.  S.)  82.  See  also  Clarke  v. 
&c.  R.  R.  Co.,  7  id.  310 ;  Bank  of  Rome  Rochester,  28  N.  T.  605  ;  Grant  «.  Cour- 
ts. Rome,  18  N.  Y.  38  ;  Sterin  v.  Genoa,  ter,  24  Barb.  (N.  Y.)  232 ;  Benson  r.  Al- 
23  id.  439 ;  Duanesburgh  v.  Jenkins,  66  bany,  24  id.  248 ;  People  v.  Henshaw,  61 
K.  Y.  129  ;  Clay  v.  Hawkins  Co.,  5  Lea  id.  409  ;  and  Ex  parte  Taxpayers  of  Kings- 
(Tenn.)f  187 ;  Winston  v.  Tenn.,  &c.  R.  R.  ton,  40  How.  Pr.  (N.  Y.)  444,  where  it 
Co.,  57  Tenn.  60  ;  Landerdale  Co.  v,  Fer-  was  held  that  the  legislature  may  anthw- 
guson,  7  Lea  (Tenn.),  153;  Williams  v,  ize  municipal  corporations  to  subscribe 
Duck  River  Valley  R.  R.  Co.,  9  Baxt.  for  the  stock  of  a  laOroad  corporation,  and 
(Tenn.)  488  ;  Supervisors  v.  Wisconsin,  submit  the  expediency  of  borrowing  money 
&C.  R.  R.  Co.,  121  Mass.  460  ;  Oleson  v.  for  that  purpose  to  a  rote  of  the  people  oC 
Green  Bay,  &c.  R.  R.  Co.,  86  Wis.  383 ;  the  city  or  town. 

Phillips  V.  Albany,  28  Wis.  340  ;  Lawson         •  Queensbuig  v.  Culver,  19  WalL  (U.S.) 

V.  Milwaukee,  Ac.  R.  R.  Co.,  86  Wis.  383  ;  82. 

Long  V,  New  London,  9  Biss.  (U.  S.  C.  C.)         «  People  v.  BatcheUor,  53  N.  Y.  128. 

589  ;  New  Orleans,  &c.  R.  R.  Co.  v.  Mc-  But  see  Napa  Valley  R.  R.  Co.  v.  Ni^ 

Donald,  53  Miss.  240 ;  State  v.  Clark,  23  Co.,  30  Cal.  435,  where  it  was  held  that 

Minn.  423  ;  Leavenworth,  &c.  R.  R.  Co.  v.  the  legislature  may  compel  a  county  to 

Douglass   Co.,   18  Kan.  169  ;   Morris  v.  subscribe  and  to  issue  its  bonds  for  stock. 
Morris  Co.,  7  id.  57C  ,  State  v.  Nemaha        ^  Dubuque    County   v.    Dubuque,    4 

Co.,  7  id.  542 ;  Banies  v.  Atchison,  2  id.  Greene  (Iowa)»  1 ;  State  «.  Bissell,  4  id. 

454  ;  Lewis  v.  BarbourCo.,  105  U.  S.  789  ;  328  ;   Clapp  v.  Cedar  Co.,  5  Iowa,   15  ; 

Clay  Co.  V.  Society  for  Savings,  104  U.  S.  Millen  v,  Lee  Co.»  6  id.  391. 
479.  0  Stokes  v.  Scott,  10  Iowa,  166 ;  State 

1  People    V.   Salem,    20    Mich.    452  ;  v,  Wapello,  13  id.  388  ;  Myers  v.  John- 

Thomafl  v.  Port  Hudson,  27  id.  320  ;  Bsy  son,  14  Iowa,  47. 
City  V.  State  Treasurer,  23  id.  499.     See,         ^  Stewart  v,   Polk  Co.,   30  Iowa,  9; 


BIC.  101.]  POWX&  miST  BE  SXBBCISXD,  STO.  266 

It  is  held  in  New  York,^  and  in  Illinois  '  that^  while  the  legislature 
may  authorize  these  avporations  to  issue  bonds,  eta,  to  aid  in  the 
construction  of  railroads,  it  cannot  compel  them  to  do  so.  But  in 
California  *  a  different  doctrine  is  held,  and  the  legislature  is  held  to 
have  authority  to  compel  a  municipal  corporation  to  subscribe  for 
stock  of  a  railroad  company  nolens  vdens. 

The  circumstance  that  there  is  a  constitutional  provision  restricting 
the  State  from  incurring  indebtedness  does  not  preclude  the  legisla- 
ture from  authorizing  a  municipal  corporation  from  doing  so,  because 
tiie  restriction  relates  to  the  State  as  such,  and  not  to  its  subdivi- 
sions.^ Nor  does  the  fact  that  the  State  itself  is  prohibited  from 
subscribing  for  the  stock  of  a  railroad  prevent  the  legislature  from 
authorizing  a  municipal  corporation  to  do  so.^ 

Sec.  101.  Power  must  be  eaBsrodted  In  Conformity  with  tlie  ena- 
bUsg  Act:  BstoppeL  —  Inasmuch  as  municipal  corporations  have 
DO  power,  as  such,  to  subscribe  for  stock  in  a  railroad  corporation, 
or  pledge  their  credit  for  the  construction  of  a  railrocul  by  a  private 
corporation,  it  follows  as  a  matter  of  course  that  in  order  to  make 
a  valid  exercise  of  the  power,  the  preliminary  conditions  imposed  by 
the  act  conferring  the  authority  must  be  substantially  performed,  in 
accordance  with  the  letter  and  spirit  of  the  statute.^  Thus,  if  either 
the  constitution  or  the  act  conferring  the  authority  provides  that  such 
subscription  may  be  made  or  aid  given,  if  ttoo-thirds  of  the  voters  of 
the  town,  city,  or  county  so  vote  at  a  meeting  called  for  that  purpose, 
it  must  clearly  appear  not  only  that  such  a  majority  vote  was  ob- 
tained, but  also  that  it  was  obtained  at  a  meddng  of  the  voters  duly 
called,  as  specified  in  the  act,  or  if  the  mode  of  calling  and  conduct- 
ing the  meeting  is  not  therein  specified,  according  to  the  law  existing 
for  the  caUing  and  conducting  of  such  meetings  in  the  municipality 
in  question.^ 

If  the  statute  authorizes  a  subscription  to  stock  if  the  town  so 
votes  at  •*  a  regular  town  meeting,*'  a  vote  to  that  effect  at  a  special 

McGregor  v.  Birdsall,  32  id.  149  ;  Jordan  Thompson  v.  EeUy,  2  id.  647  ;  Prettyman 

«.  Hayne,  S6  id.  9  ;  Muscatine,  &c.  B.  R.  v.  Snpemsora,  19  lU.  406  ;  Police  Jury 

Co.  V.  Horton,  88  id.  33  ;  WapeUo  «.  B.  k  v,  McDonongb,  8  La.  An.  841  ;  State  v. 

M.  B.  B.  Ca,  44  id.  585.  Madison,  7  Wis.  688  ;  Slack  v,  Maysville, 

>  Feojde  «.  Batchellor,  58  N.  T.  128.  &c.  B.  B.  Ca,  13  B.  Mon.  (Ey.)  9. 

*  Cairo,  &c.  B.  B.  Co.  v.  Sparta,  77  III.  *  Clarke  v.  Janesville,  10  Wis.  186  ; 
505.  Bushnell*.  Beloit,  10  id.  195 ;  BobertaoB 

*  Napa   Valley    B.  B.    Co.    v.  Napa  v.  Bockford,  21  111.  451. 

County,  80  CaL  485.  •  People  «.  Smith,  45  N.  Y.  772. 

«  CasB   9.    Dillon,    2  Ohio  St   607  ;         '  People  v.  Dutcher,  56  111.  144. 
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meeting  called  for  that  purpose  is  held  to  be  insufficient  to  confer 
authority  upon  the  town  to  make  the  subscription.^     But  this  doc- 
trine is  at  least  questionable,  and  places  a  forced  construction  upon 
the  word  "  regtUar."    Giving  to  that  word  its  ordinary  signification 
any  meeting  of  the  inhabitants  of  the  town,  which  is  coiled  and  hdd 
according  to  the  law  for  the  calling  and  holding  of  such  meetings, 
would  be  a  "  regular  town  meeting "  within  the  true  import  of  the 
word,  unless  the  woixl  has  by  usage  throughout  the  State  acquired 
a  signification  entirely  different  from  that  which  it  ordinarily  has, 
and  from  the  whole  statute  it  is  evident  that  the  l^;islature  intended 
to  give  to  the  word  its  extraordinary  rather  than  its  ordinary  sense, 
or  unless  the  legislature  itself,  in  the  statutes  relating  to  town  meet- 
ings, has  given  a  different  construction  to  the  word  by  providing  that 
its  "  regular  meetings  "  shall  be  held  at  a  certain  time. 
•    In  New  York  it  is  held  that  in  order  to  enable  a  municipal  cor- 
poration to  issue  bonds  in  aid  of  a  railroad,  there  must  be  a  strict 
conformity  with  the  letter  and  spirit  of  the  law,'  and  that  eveiy  step 
required  by  the  statute  must  be  shown  to  have  been  taken,  and  that 
the  courts  will  not  undertake  to  say  that  any  of  the  requirements 
are  immaterial' 

To  confer  jurisdiction,  the  petition  must  show  that  it  is  signed  by 
a  majority  of  the  taxpayers,  "  exclusive  of  those  taxed  for  dogs  or 
highway  tax  only ; "  and  such  want  of  jurisdiction  may  be  set  up  as 
a  defence  against  a  hondjide  purchaser  of  the  bonds>  The  taxpayers 
may,  in  giving  their  consent,  impose  conditions,  a  compliance  with 
which  will  be  essential  to  the  validity  of  the  subscription.^  A  town 
is  not  bound  by  the  decision  of  its  assessor  that  a  majority  of  the 
taxpayers  have  signed  the  consent.^  A  village  assessment-roll,  made 
before  the  assessors  have  taken  the  oath  of  office,  cannot  be  made 
the  basis  of  issuing  its  bondsJ    Commissioners  appointed  under  the 

1  Pana  v,   Lippincott,  2  Brad.   (111.)  (N.  Y.),  874,  the  verification  of  the  peti- 

456.  tioQ  only  covered  a  part  of  the  allegatioDS 

3  People  V,  Smith,  45  N.  Y.  772  ;  Peo-  contained  therein,  and  it  was  held  fatally 

pie  V.  Hurlburt,  46  id.  110.  defective.     See  also  Culver  9.  Fart  Ed- 

»  Merritt    v.   Portchester,    71    N.   Y.  ward,  8  Hun  (N.  Y.),  840. 
809.     In  this  case  the   statute  required         *  Wilson  v.  Caneadea,  15  Hun  (N.  Y.), 

the    commissioners  of  estimate,    Ac.    to  218.    And  see  Angel  v,  Hume,  17  id.  874. 
take  an  oath  to  "  faithfully  and  fully  dis-         »  People  «.  Button,  18  Hun  (N.  Y), 

charge  the  duties,"  and  in  the  case  in  116. 

question  they  having  taken  an  oath  to         •  People  v.  Barrett,  18  Hnn  (N.  Y.), 

perfonn  the  duties  "to  the  best  of  their  206. 

abilities,"  it  was  held  that  the  assessment         »  People  v,  Suflfem,  68  N.  Y.  821. 
was  void.    In  Angel  v.   Hume,  17  Hun 
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statute  have  no  power  to  bind  the  town  by  an  act  not  done  in  strict 
compliance  with  the  authority  conferred  by  the  vote  of  the  taxable 
inhabitanta^ 

When  the  law  requires  that  the  meeting  shall  be  called  by  a  par- 
ticular officer,  an  election  called  by  the  wrong  authority  is  void  and 
confers  no  authority  to  make  the  subscription  ;^  so  if  the  law  requires 
that  a  notice  of  the  meeting  shall  be  posted  a  certain  number  of  days 
before  it  is  held,  if  a  notice  is  posted  less  than  that  number  of  days, 
the  action  of  the  meeting  will  be  invalid,  and  will  not  authorize  either 
a  making  of  the  subscription  or  the  issue  of  the  bonds.' 

Where  it  is  admitted  by  the  pleadings  that  there.was  not  a  majority 
of  the  legal  votes  cast  at  the  election  in  favor  of  subscription,  the 
board  of  supervisors  can  neither  make  a  valid  subscription,  nor  make 
statements  or  pass  resolutions  to  bind  their  county^  And  a  propo- 
sition to  vote  bonds,  modified  one  week  before  the  election  in  such 
a  manner  as  to  become  a  new  proposition,  cannot  be  legally  voted 
upon  at  that  election,  as  there  is  not  remaining  sufficient  time  before 
the  election  in  which  to  give  the  notice  required  by  law.*  In  the 
absence  of  any  prohibition  in  the  statutes  against  more  than  one 
submission  to  the  electors  of  the  question  of  making  a  subscription, 
a  second  vote  is  not  unlawful.^ 

An  article  in  a  warrant  for  a  town  meeting  called  to  vote  upon 
the  question  of  municipal  aid,  if  it  gives  notice  with  reasonable  cer- 
tainty of  the  subject  matters  to  be  acted  upon  is  sufficient.  Thus, 
an  article  in  a  warrant  for  a  town  meeting  "  to  see  if  the  town  will 
loan  its  credit  to  aid  in  the  construction  "  of  a  certain  railroad  was 
held  sufficient.^  The  bonds  of  a  town  are  not  invalidated  by  a  mere 
irregularity  in  calling  the  meeting,  and  a  court  of  equity  will  not 
annul  bonds  issued  by  a  town,  upon  that  ground,  but  will  leave  the 
parties  to  their  legal  rights.'  A  bond  authori2ed  by  statute  must 
comply  with  the  terms  of  the  act,*  and  if  authority  is  given  to  issue 
bonds  to  run  not  exceeding  ten  years,  there  is  no  authority  to  issue 
them  payable  in  twenty  years.^ 

1  Horton  «.  Thompson,  71  N.  Y.  518.  •  Sapenriaors  v.  Oalbredth,  99  U.  S.  214. 

*  County  of  Richland  v.  People,  8  ^  Belfast,  &c.  R.  R.  Co.  v.  Brooks,  60 
Brad.    (111.)     210.       See    also    Bowling    Me.  568. 

Green,  ftc.   R.  R.  Co.  v.  Warren  County,         ^  Sanerhering  v.  Iron  Ridge,  &c.  R.  R. 

10  Bnah  (Ky.),  711  Co.,  25  Wis.  447. 

*  Harding  v.  Rockfoid,  &0.  R.  R.  Co.,  *  Wheatland  v.  Taylor,  29  Hon  (N.  T. ), 
65  IlL  90.  70. 

4  People  o.  Logan  County,  68  111.  374.        ^  Cairo,  Ac.  R  R.  Co.  v.  Sparta,  17  111. 
^  Packaxdv.  JeffersonCounty,  2Col.888.    106.    See  People  v.  Harp,  67  id.  62. 
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The  question  whether  the  requisite  steps  have  been  taken,  to  con- 
fer upon  a  municipal  corporation  authority  to  issue  its  bonds  in  aid 
of  a  railroad  corporation,  must  necessarily  depend  so  largely  upon 
the  provisions  of  the  statute  in  each  State  that  it  is  impossible  to 
lay  down  any  general  rule  which  will  control  in  all  cases ;  but  the 

,  statute  in  each  case  must  be  looked  to,  and  its  essential  provisions 

'  be  complied  with. 

If  the  statute  provides  that  the  vote  shall  be  taken  by  baUot, 
neither  a  vote  by  a  division  of  the  bouse  nor  a  vote  viva  voce  would 
be  sufficient,  if  seasonably  questioned.  But  it  seems  that  where  the 
records  of  the  town  show  that  the  vote  to  give  the  aid  was  adopted 
by  the  requisite  majority,  but  does  not  show  whether  a  ballot  was 
taken  or  not,  the  railroad  corporation  has  a  right  to  presume  that 
it  was  taken  as  required  by  law,  and  having  acted  upon  it,  the 
town  is  estopped  from  setting  up  the  fact  that  the  vote  was  not  taken 
by  ballot,  in  defence  to  an  application  for  a  mandamtts  to  compel 
the  issue  of  the  bonds.    Thus,  in  a  Connecticut  case,^  the  town  of 

^  New  Haven,  &c  R.  R.  Ck>.  v.  Chat-  tiona,  &c,  to  fand  their  honds,  which,  in 
ham,  42  Conn.  455.     These  Informalities  brief,  declared  that  in  cases  where  a  cmm- 
in  giving  notice   or  in   conducting  the  ty,  Ac,  had  iasued  bonds  for  subscription 
meeting  will  not  invalidate  the  bonds  is-  to  ndlroad  companies,  &c.,  "which  are 
sued  in  pursuance  of  a  vote  taken  at  the  now  binding  or  subsisting  legal  obliga> 
meetings  if  no  objection  is  made  upon  that  tiona,"  and  "  which  are  properly  anthor- 
gronnd    until   the    bonds    become   due.  iaed  by  law,'*  the  county,  &c.,  might,  on 
Johnaon  v.  Stark,  24  111.   75 ;  Clarke  v,  surrender  of  such  bonds,  issue  new  ones, 
Hancock  County,  27  id.  205.    The  char-  with  the  provision  that  the  issue  should 
ter  of  a  railroad  company  in  Illinois  si-  first  be  authorized  by  a  vote  of  the  migor- 
lowed  counties,  kc,  to  subscribe  to  the  ity  of  the  legal  voters  of  the  county,  kc 
stock  of  the  corporation  and  issue  bonds  Conformably  to  this  provision,  and  pur- 
in  payment,  if  a  majority  of  voters  at  an  suant  to  such  a  vote,  the  board  of  super- 
election  called  by  tlie  county  court  should  visors  issued,   in   exchange  for  the  old 
favor  the  subscription.     The  voters  of  a  bonds,  funding  bonds,   having  a  longer 
coanty,   which  had  adopted  a  township  period  to  run,  and  bearing  a  lower  nte  of 
oiganization,  voted  in  favor  of  subscribing  interest     In  a  suit  against  the  onanty 
to  the  stock  at  an  election  called  by  its  by  a  holder  of  funding  bonds,  which  he 
board  of  supervisors.    A  subsequent  stat-  had    received   in    exchange    for   surren- 
ute,  relating  to  the  company,  provided  dered  bonds,  it  was  held  that  the  vote  of 
that  **  all  elections  held  for  the  purpose  of  the  people  at  the  last  election  recognised 
voting  said  stock,   and    the    nanner   in  the  original  bonds  as  binding  and  snbsist- 
which  said  stock  was  voted,  are  hereby  ing  obligations,  and  that  the  county  was, 
legalized  in  all  respects  ^nd  the  stock  to  therefore,  estopped  from  setting  up  that 
be  subscribed  in  the  manner  the  same  was  they  were  invalid  because  voted  for  at  an 
voted."    On  the  authority  of  this  act  and  eleetioa  called  by  the  board  of  supemaon 
the  election,  the  board  of  supervisors  is-  instead  of  by  the  county  court,  and  that 
sued  bonds  of  the  county.     At  this  time  a  where,  at  an  election  held  according  to 
county  court  existed  in  the  county.     Be-  law,   the  people  of  a  county  authorised 
fore  the  bonds  fell  due.   a  statute  was  their  proper  representatives  to  trpat  oer^ 
passed   authorizing    municipal    coipom*  tam  autstanding   oounty  obligationa  as 
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Chatham,  for  the  purpose  of  aiding  in  the  completion  of  a  railroad 
that  was  in  the  couiae  of  construction  through  the  town,  and  which 
was  in  an  embarrassed  condition,  passed  a  vote,  under  authority  of 
the  I^islature,  to  guarantee  not  exceeding  $40,000  of  certain  bonds 
which  the  railroad  company  was  authorized  to  issue,  such  guarantee 
to  be  made  after  the  road  was  completed.  The  resolution  authorizing 
this  action  of  the  town  provided  that  the  vote  should  be  by  ballot, 
and  the  warning  of  the  town  meeting,  which  was  recorded  upon  the 
records  of  the  town,  stated  that  the  vote  would  be  so  taken,  that 
ballot-boxes  would  be  open  for  the  purpose,  and  that  those  in  favor 
of  the  proposition  would  deposit  ballots  with  "  Yes  "  upon  them,  and 
those  opposed,  ballots  with  "  No  "  upon  them.  The  record  of  the 
meeting  by  the  town  clerk  was,  that  "  the  resolution  was  adopted,  — 
'  Yes,'  178 ;  *  No,'  86."  The  vote  was  in  fact  taken  by  division  of  the 
house,  and  not  by  ballot,  but  neither  the  officers  of  the  town  nor  any 
person  in  its  behalf  ever  claimed  or  gave  notice  that  it  was  not  taken 
by  ballot,  until  more  than  three  years  after,  and  until  long  after  the 
railroad  company  had,  in  good  faith  and  with  the  knowledge  of  all  the 
inhabitants  of  the  town,  issued  the  bonds  which  were  to  be  guaranteed, 
and  delivered  them  to  contractors,  who  had  performed  work,  fur- 
nished materials,  and  expended  money  in  reliance  upon  them,  the 
contractors  taking  them  with  an  order  upon  the  town  for  its  guarantee 
of  them  when  the  work  was  completed.  It  was  held  that  the  town, 
as  a  municipal  corporation,  and  the  inhabitants  of  the  town,  were 
estopped  from  claiming  that  the  vote  was  not  legally  taken,  and  from 

properly  authorized  by  Uw  for  the  pur-  bond  as  Buch.  Uis  remedy  U  an  action 
pose  of  settling  with  the  holders,  and  the  for  money  had  and  received.  A  city  or* 
settlement  has  been  made,  the  validity  of  dinance,  authorizing  a  snbscription  to 
the  obligations  can  no  longer  be  ques-  stock  of  a  road  company  and  issue  of 
tioned.  Jasper  County  «.  Ballon,  108  bonds  to  pay  the  same,  recited  that  the 
U.  S.  745.  In  Oauae  v.  Clarksville,  1  authority  prescribed  by  the  law  as  a  pre- 
IfcCrary  (U.  S.  C.  C),  7S,  it  was  held  requisite  of  such  subscription  had  been 
that  where  a  city  without  power  to  make  given  by  an  election  held  for  the  pur- 
negotiable  obligations,  sells  its  void  bonds,  pose.  In  a  suit  upon  such  bonds,  it  was 
and,  receiving  the  money  therefor,  appUea  held  that  the  city  was  estopped  by  such 
it  to  its  legitimate  corporate  uses,  an  action  recital  to  show  that  the  voters  at  such  elec- 
wfll  lie  to  recover  the  money  so  received  tlon  were  not  duly  sworn,  and  the  election 
and  applied,  and  such  action  may  be  therefore  void.  Also,  that  where  the 
bronglit  by  the  bond  Jida  holder  of  such  holder  of  a  valid  bond  presents  it  to  the 
bonds  as  assignee  of  the  original  demand  ;  maker  when  due,  and  receives  in  payment 
and  that  where  a  bond  is  made  by  a  city  a  rmewal  bond,  which  for  any  reason  is 
for  two  considerations,  as  to  one  of  which  void,  the  old  bond,  though  surrendered 
it  has  power  to  make  a  bond,  but  as  to  for  cancellation,  is  not  extinguished,  but 
the  other  has  none,  such  bond  is  wholly  recovery  may  be  had  on  it  as  if  the  new 
Toid.     The  holder  cannot  recover  on  the  bond  had  not  been  given. 
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availing  itself  of  a  correction  of  the  record  by  the  town  clerk,  after- 
wards made  under  an  order  of  the  Superior  Court,  upon  the  applica- 
tion of  one  of  the  taxpayers  of  the  town,  showing  that  the  vote  was 
taken  by  a  division  of  the  house  and  not  by  ballot.^ 

It  appeared  tnat  when  the  vote  was  taken  the  treasurer  and  man- 
aging director  of  the  railroad  company  was  present,  and  saw  bow  it 
was  done,  but  that  he  was  not  acting  officially,  and  that  his  knowl- 
edge was  not  conveyed  to  any  of  the  other  directors  of  the  company, 

1  See  Amey  v.  Alleghany,  24  How.  and  duly  sworn  to,  to  the  effect  that  iron 
(U.  S.)  364  ;  Elmendorf  v.  Ewen,  2  Leg.  had  been  laid  on  the  road  between  the  de- 
Obs.  (N.  Y.)  85  ;  Striker  v.  Kelly,  7  Hill  signated  points,  and  that  cars  had  been 
N.  Y. ),  9  ;  Elmendorf  v.  New  York,  25  i*un  over  the  same  daily  for  two  weeks 
Wend.  (N.  Y.)  693,  where  a  failure  to  prior  to  the  date  of  the  certificate,  that 
comply  strictly  with  the  requirements  of  being  the  condition  upon  which  such 
the  statute  was  held  not  to  invalidate  an  bonds  were  issued  and  deposited  in  trust, 
ordinance.  See  Munson  v.  Lyons,  12  was  in  proper  fonn,  estopping  the  town 
Blatchf.  ((J.  S.  C.  C.)  539;  First  Na-  from  denying  their  validity,  and  placing 
tional  Bank  of  Oswego  v.  Walcott,  19  id.  them  in  condition  to  be  put  on  the  market 
870 ;  and  Whiting  v.  Potter,  2  Fed.  Bep.  as  commercial  paper.  Menasha  v.  Hat- 
517,  where  the  doctrine  of  estoppel  was  ard,  102  U.  S.  81.  See  also  Hunter  v. 
applied  against  such  corporations,  and  Eemochan,  103  id.  562,  where  a  town  was 
they  were  held  estopped  from  setting  up  held  to  be  estopped,  as  against  a  bond  fide 
formal  or  other  defects  in  the  iiwue  of  the  holder,  from  denying  the  validity  of  the 
bonds.  See  also,  to  the  same  effect,  Lamb  bonds,  where  the  records 'show  that  the 
V.  B.  C.  R.  &c.  R.  R.  Co.,  39  Iowa,  838  ;  bonds  were  directed  to  be  issued  and  de- 
B.  C.  R.,  &c.  R.  R.  Co.  V.  Stewart,  89  id.  livered  to  a  corporation  formed  by  the  con- 
267  ;  Leavenworth,  &c.  R.  R.  Co.  v.  Doug-  solidation  of  the  corporation  to  which  it 
lass  Co.,  18  Kan.  169.  But  see  People  was  voted  to  issue  them  with  another  cor- 
r.  Santa  Anna,  67  iU.  57,  to  the  contrary  ;  poration.  In  Tipton  County  v.  Rogers  Lo- 
also  Sinnett  r.  Moles,  38  Iowa,  35,  where  cmnotive  Works,  103  U.  S.  528,  a  county 
it  was  held  that  the  town  was  not  es-  having  issued  its  bonds  under  lawful  an- 
topped  when  the  vote  was  procured  by  thority  in  payment  of  its  subsciiption  to 
fraud.  The  doctrine  of  estoppel  as  applied  the  stock  of  a  railroad  company,  the  rail- 
to  municipal  corporations  is  fully  recog-  road  company  entered  into  an  arrange- 
nized  in  the  United  States  Supreme  Court,  ment  to  consolidate  with  another  raUroad 
and  there  can  be  no  question  as  to  its  jus-  company,  provided  the  county  court  of 
tice,  whatever  may  be  said  as  to  its  sound-  such  county,  would,  on  an  extension  of 
ness.  Thus  a  town  in  Wisconsin,  being  time  being  granted,  levy  and  collect  a 
thereto  authorized  by  law,  subscribed  for  tax  sufficient  to  pay  the  bonds.  The 
stock  in  a  railroad  company,  and  issued  county  court  accepted  the  proposition  and 
its  bonds  In  payment  therefor,  each  recit-  gave  the  assurance,  and  the  consolidation 
ing  that  it  "  shall  be  valid  only  when  it  is  took  place.  It  was  held  that  the  county 
thereon  duly  certified  that  the  conditions  was  estopped  from  denying  the  validity  of 
upon  which  it  was  voted,  issued,  and  de-  the  bonds,  in  the  hands  of  a  bond  fide 
posited  by  said  town  have  been  x*r-  holder,  to  whom  they  were  transfeired 
formed."  Suit  was  brought  on  the  bonds  for  value  by  the  consolidated  company, 
by  a  party  who,  in  good  faith,  purchased  See  also  Hartcr  v.  Kemochan,  108  U.  S. 
them  before  they  matured,  and  it  was  held  562,  where  the  same  rule  was  adopted  un- 
that  the  certificate  on  the  bonds,  signed  der  a  quite  similar  Btate  of  facts  as  to 
by  the  president  of  the  company  and  the  township  bonds, 
chairman  of  the  town  board  of  su^wrvisorsi 
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and  it  was  held  that  the  railroad  company  was  not  affected  by  his 
knowledge.  The  town  had  previously  subscribed  for  a  large  amount 
of  the  stock  of  the  company,  and  issued  its  bonds  in  payment,  under 
what  it  supposed  sufficient  authority.  The  town  now  claimed  that 
its  acts  were  unauthorized,  and  that  the  railroad  company  was  in- 
debted to  it  for  the  money  received.  It  was  held  that,  in  view  of 
the  object  for  which  the  town  had  undertaken  to  guarantee  the 
bonds,  and  of  the  use  that  had  been  made  of  them  for  the  promotion 
of  that  object,  and  of  the  equitable  rights  of  contractors  and  mate- 
rial-men, the  town  could  not  set  off  this  claim  upon  the  company 
against  the  claim  of  the  company  for  the  guaranteeing  of  the  bonds. 
As  the  contractors  received  the  bonds,  not  as  payment  of  their  claims, 
bat  as  a  means  of  procuring  payment,  the  railroad  company  on  the 
one  hand  still  retained  an  interest  in  them,  which  enabled  it  to  main- 
tain a  petition  for  a  mandamus  to  compel  the  town  to  make  the 
guarantees,  while  on  the  other  the  equitable  interest  of  those  who 
had  performed  work  and  furnished  material  in  reliance  upon  the 
bonds,  was  to  be  fully  recognized  by  the  court.  It  was  also  held 
that  although  the  vote  of  the  town  directed  the  selectmen  to  guaran- 
tee in  behalf  of  the  town  an  amount  of  bonds  "not  to  exceed 
140,000,"  yet  the  town  had  by  the  whole  transaction  and  by  its 
arrangement  with  other  towns  interested  in  the  completion  of  the 
road,  so  far  committed  itself  to  that  full  amount,  that  no  discretion 
was  left  to  the  selectmen  to  fix  upon  any  less  amount. 

In  a  Wisconsin  case  ^  the  statute  provided  that  notice  of  the  meet- 
ing should  be  "  posted  by  the  town  clerk  or  supervisors."  It  was 
held  that  this  did  not  require  that  they  should  do  this  in  person, 
but  that  it  was  sufficient  if  they  procured  others  to  post  the  notices.^ 
Where  the  statute  required  that  there  should  be  an  application  for 
the  calling  of  a  meeting,  signed  by  twenty  legal  voters  and  taxpayers, 
and  that  notice  of  the  meeting  should  be  posted  at  least  twenty  days, 
it  was  held  that  this  condition  must  be  complied  with,  and  that  an 
appUcation  by  only  twdve  legal  voters  and  taxpayers,  and  a  notice 
posted  only  ten  days  before  the  meeting,  were  not  sufficient ;  and 
bonds  issued  in  pursuance  of  a  vote  at  such  a  meeting  were  held 
invalid,  although  there  was  a  statement  upon  the  face  of  the  bonds 
that  the  law  had  been  complied  with  in  all  respects.^ 

*  Phaiipt  V.  Al>Miny,  2S  Wi».  840.  »  Williams  v.  Roberts,  88  HI.  11 ;  Peo- 

•  See  sIbo  Lnwson  •.  Milwankee,  Ac.  pie  r.  Oldtown,  88  id.  202.  In  such  a 
R.  R.  Co.,  80  Wia.  697.  case  there  is  a  total  lack  of  authority,  and 
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It  will  be  presumed  that  the  bonds  of  a  municipal  corporation 
issued  in  apparent  compliance  with  the  law  authorizing  the  iasue^ 
have  been  actually  issued  in  conformity  with  the  law,  —  especially  in 
the  hands  of  a  band  fide  holder.  He  is  held  chaigeable  with  a 
knowledge  of  the  law  authorizing  the  bonds  to  be  issued ;  but  in  the 
absence  of  actual  notice,  it  is  not  held  to  be  his  duty  to  inquire  into 
the  fulfilment  of  all  the  formal  prerequisites  to  their  issue.  If  the 
bond  is  regular  on  its  face,  he  has  a  right  to  act  upon  the  suppo- 
sition that  all  the  formalities  have  been  observed  in  the  time,  form, 
and  substance,  as  required  by  law.^  Mere  informalities  in  the  notice 
for,  or  in  the  conduct  of  a  meeting  called  to  vote  upon  the  question 


no  more  power  to  issue  bonds  exists  under  or  derk  required  by  the  statate  relating  to 
such  a  vote  than  existed  before  it  was  the  issue  of  bonds  that  the  eonaeat  of  a 
passed.  Wells  v,  Pontiac  County,  102  minority  of  the  taxpayers  had  been  ob- 
U.  S.  625.  But  such  bonds  are  prima  tained,  has  been  duly  made  and  filed,  and 
facie  valid,  and  the  burden  is  upon  the  while  the  proceedings  remained  on  re- 
town  to  establish  its  want  of  authority  to  versed,  b  protected  thereby  ;  the  authoi^ 
issue  them.  Lincoln  v.  Cambria  Iron  Co.,  ity  of  the  town  commissioners  to  issue  the 
103  U.  S.  412.  If  a  municipal  corpora-  bonds  cannot  be  impeached  by  showing 
tion  be/ore  it$  oton  charter  becomes  opera*  that  such  consent  had  not  in  fact  been 
^ve,  votes  to  subscribe  for  stock  of  a  rail-  signed  by  the  requisite  number  of  taxpay- 
road  company,  the  vote  is  a  nullity,  and  ers.  Cagwin  %.  Hancock,  22  Hun  (N.  Y.X 
cannot  be  ratified  by  its  officers  after  the  291.  But  see  Cagwin  v.  Hancock,  84 
charter  goes  into  effect.  Clark  v.  Janes-  K.  Y.  582,  where  this  doctrine  was  re- 
ville,  18  Wis.  414  ;  Rochester  «.  Alfred,  rersed  by  the  Court  of  Appeals  upon  the 
13  id.  432 ;  Berliner  v,  Waterloo,  14  Wis.  ground  that  there  not  being  the  requisite 
878 ;  Clarke  v.  Zanesville,  10  id.  186 ;  number  of  tax  payers,  there  was  a  total 
Winchester,  &c.  Co.  v.  Clarke,  8  Met.  want  of  authori^  to  issue  the  bonds,  and 
(Ky.)  140.  consequently  that  the  principles  of  estop- 
1  Flagg  V.  Palmyra,  38  Mo.  440  ;  pel  did  not  apply,  and  this  would  seem  to 
Qnincy  v.  W^arfield,  25  HI.  817  ;  Society  be  sound  doctrine,  and  is  sustained  by  tlie 
for  Savings  v.  New  London,  29  Conn.  124 ;  authorities.  In  Wetumpka  v.  Wetompka 
Myer  r.  Muscatine,  1  Wall.  (U.  S.)  886  ;  W^harf  Co.,  63  Ala.  611,  it  was  held  that 
Sherman  County  v.  Simons,  109  U.  S.  the  bonds  which  the  city  of  Wetnmpka 
785.  The  legislature  may  make  the  nego-  had  authority  to  issue  in  payment  of  its 
tiability  of  municipal  bonds  depend  upon  subscription  to  the  stock  of  the  Central 
their  delivery  by  the  treasurer  of  the  State,  Plank  Road  Co.,  are  void  in  the  hands  of 
and  a  purchaser  of  bonds,  purporting  upon  any  holder,  if  not  issued,  as  provided  in 
their  face  to  have  been  issued  under  the  pro-  the  act  authorizing  their  issue,  with  the 
visions  of  a  statute  conteining  such  a  con-  entire  concurrence  of  the  board  of  mayor 
dition,  is  not  a  hoiidfde  purchaser  without  and  aldermen,  when  there  was  no  vacancy 
notice,  where  the  bonds  were  fraudulently  in  the  board,  such  concurrence  being 
issued,  without  being  thus  delivered,  made  manifest  by  an  entry  on  the  minutea 
Lewis  V.  Barbour  County  Com'rs,  1  Mc-  of  the  board,  signed  by  each  member 
Crary  (U.  S.  C.  C.\  458.  Bnt  it  has  thereof ;  and  that  an  owner  of  a  bond  » to- 
been  held  by  the  New  York  Supreme  sued  who  has  recovered  a  judgment  thereon 
Court  that  one  who  in  good  faith  has  pur-  cannot  maintain  a  bill  to  enforce  the  trust 
chased  bonds  iwtied  bv  a  town  in  aid  of  a  created  by  the  sUtute  for  the  puiposa  of 
milioad,  after  the  affidavit  of  the  assessor  satisfying  his  judgment 
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of  subscribing  for  stock,^  or  in  the  form  of  the  bonds,  will  not  invali- 
date them.  Thus,  where  bonds  issued  under  a  statute  which  directs 
that  the  bonds  shall  be  negotiable  and  transferable  "  by  the  order 
of  the  president  and  directors  of  the  company,"  were  made  payable 
to  the  company,  "  its  assignee,  or  bearer,"  they  were  held  valid.^ 

So  where  bonds  were  issued  bearing  intei*eat  at  twelve  per  cent, 
when  the  statute  authorized  the  payment  of  only  eight  per  cent,  it 
was  held  that  the  bonds  were  good  for  the  principal,  and  interest  at 
eight  per  cent.*  This  is  upon  the  principle  that  all  persons  are  pre- 
sumed to  know  what  the  provisions  of  a  public  statute  are,  and  in 
contracting  with  a  corporation  or  individual  in  reference  to  mattei'S 
which  are  regulated  by  statute,  they  intend  to  act  in  accordance 
therewith,  and  not  in  violation  of  it. 

But  bonds  of  a  municipal  corporation  issued  idtra  vires  are  void 
even  in  the  hands  of  an  innocent  purchaser  without  actuai  notice  of  the 
want  of  power  to  issue  them.  He  must  be  presumed  to  have  ex- 
amined the  charter,  ordinances,  and  other  avenues  to  information 
thereon.  The  general  power  of  a  municipal  corporation  to  issue 
bonds  to  pay  debts  or  borrow  money  for  municipal  purposes  does 
not  include  power  to  issue  bonds  as  a  mere  donation,  unless  such 
authority  is  expressly  given  *  So  where  bonds  of  a  municipal  cor- 
poration are  issued  without  any  power  or  authority  in  law^  — as,  under 
what  purported  to  he  a  law,  hut  which  was  not  passed  in  the  constitu- 
tional mode,  —  they  are  absolutely  void,  no  matter  in  whose  hands 
they  may  be;  but  if  the  legal  power  or  authority  to  issue  them 
existed,  but  was  defectively  or  irregularly  exercised,  they  are  only 
voidable,  and  an  innocent  holder  may  collect  them.  Where  they 
are  void,  no  subsequent  act  or  recognition  of  their  validity  by  the 
municipal  authorities  can  estop  the  taxpayers  from  denying  their 
legality.* 

Nor,  in  the  absence  of  express  statutory  authority,  have  they  the 
right  to  make  bonds  issued  by  them  payable  at  any  other  place 
than  tlieir  treasury;  but,  if  they  are  made  payable  at  some  other 

1  Jolinson  V.  Stark,  24  HI.  76  ;  Clarke  were  issued  is  not  necessarily  material. 

r.  Hancock  County,  27  id.  805  ;  Winches-  And  in  Hogg  v.  Palmyra,  83  Mo.  440,  the 

tcr  k  Co.  ».  Clark,  3  Met.  (Ky.)  146.  fact  that  bonds  were  antedated  was  held 

'  Maddox  V.  Graham,  8  Met.  (Ey.)56.  not  to  affect  their    validity.      See    also 

•  Quincy  v.  Warfield,  26  111.  817.     In  Louisiana  r.  Wood,  102  U.  S.  294. 

Gonld  V.  Sterling,  23  N.  Y.  456,  it  was         *  Bissell  v,  Kanakee,  64  111.  249. 

held  that  ft  misstatement  upon  the  face  of        *  Byan  v.  Lynch,  68  111.  160. 

the  bonds  of  the  statute  under  which  they 
VOL.  I.  — 18 
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place,  this  will  not  invalidate  the  bonds,  the  provision  to  pay  at 
some  other  place  being  void^  A  city  issued  bonds  duly  authorized 
by  a  majority  of  its  voters,  under  its  charter,  reciting  that  they  were 
issued  in  accordance  with  certain  city  ordinances,  the  titles  of  which, 
being  quoted  alone  in  the  bonds,  characterized  the  ordinances  as 
providing  for  a  loan  for  municipal  purposes.  In  a  suit  upon  the 
bonds  by  an  innocent  purchaser  for  value  it  was  held  that  the  city 
was  estopped  to  set  up  that  the  ordinances  appropriated  the  money 
to  other  purposes,  and  that  the  bonds  were  thei-efore  void.'  So 
where  bonds  in  aid  of  a  railroad  company  were  duly  issued  by  a 
town,  signed  by  A.  as  chairman  of  the  board  of  supervisors,  aud  by 
Bi  as  town  clerk,  and  delivered  to  the  company  by  A.,  —  in  a  suit  on 
the  coupons,  which  contained  the  lithographed  signatures  of  both  A 
and  R,  the  town  pleaded  that,  though  the  bonds  bore  date  of  Jane 
1,  they  were  not  in  fact  signed  by  6.  until  June  13,  when  he  was  no 
longer  town  clerk,  his  resignation  having  been  accepted,  and  his 
successor  elected  on  June  17.  It  was  held  that  the  town  was  es- 
topped from  proving  that  R  in  fact  signed  the  bonds  after  he  went 
out  of  office ;  and  that,  in  the  absence  of  anything  to  the  contrary,  it 
must  be  assumed  for  all  the  purposes  of  the  case  that  the  bonds  were 
delivered  to  the  company  by  A.,  with  the  assent  of  the  then  town 
clerk,  and  that  they  were  therefore  issued  by  the  proper  officers  of 
the  town.* 

Under  a  statute  of  Kansas,  a  city  passed  an  ordinance  for  grading, 
paving,  guttering,  and  macadamizing  one  of  its  streets  within  pre- 
scribed limits,  and  for  paying  the  cost  of  the  work  by  the  issue  of 
special  improvement  bonds  of  the  city,  which  were  accordingly  issued 
in  due  form.  The  ordinance  also  provided  that  the  bonds  should  be 
paid,  principal  and  interest,  solely  from  special  assessments,  to  be 
made  upon  and  collected  from  the  lots  and  pieces  of  ground  upon  the 
street  for  the  distance  improved.  In  a  suit  by  a  bond  fidt  holder  of 
the  bonds,  the  city  sought  to  avoid  payment  on  the  ground  that  the 
bonds  stated  on  their  face  that  they  were  issued  in  pursuance  of 
such  ordinance,  and  that  therefore  they  were  to  be  paid  only  from 
such  special  assessments ;  but  the  court  held  that,  as  between  the 
plaintiff  and  the  city,  this  did  not  control  its  general  liability  on  the 
bonds,  and  that  it  was  bound  to  impose  a  tax  upon  all  the  taxable 


1  Sherlock  p.  Winnetka,  68  HI.  580.  •  Weyauw^ga    v.  Ayling,    99   U.  a 

■  Hackett  v.  OtUwa,  99  U.  S.  86.  118. 
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property  within  its  limits,  in  satisfaction  of  the  judgment  obtained 
thereon.^ 

A  provision  in  an  act  authorizing  a  county  to  issue  bonds  in  pay- 
ment of  subscriptions  to  the  stock  of  a  railroad  company  recited  that 
tlie  same  should  be  made  payable  to  the  president  and  directors  of 
the  company  and  their  successors  and  assigns;  the  bonds  issued 
were,  however,  made  payable  to  the  company  or  bearer,  and  it  was 
held  that  this  did  not  affect  the  validity  of  the  bonds,  as  the  require- 
ment was  only  directory ;  and  the  act  having  designated  no  place  of 
payment  of  the  bonds,  it  was  held  competent  for  the  county  to 
make  such  designation.^ 

Where  the  authorities  of  a  town,  being  duly  empowered,  sub- 
scribed in  its  behalf  for  stock  in  a  railroad  company,  and  issued  its 
coapon  bonds  in  payment  therefor,  the  town,  when  sued  by  a  bond 
fide  purchaser  for  value  of  the  coupons  before  maturity,  cannot  set 
up  as  a  defence  that  the  company  disregarded  its  promise  to  con- 
struct the  road,  or  that  the  town  officers  delivered  the  bonds  in  vio- 
lation of  special  conditions,  not  required  by  statute,  and  of  which  he 
had  no  knowledge  or  notice.*  So  where  bonds  of  a  township  in 
Kansas,  payable  to  A,,  a  railroad  company,  or  bearer,  were  duly  exe- 
cuted by  the  township  trustee  and  township  clerk,  acting  in  their 
official  capacity  as  its  legal  representatives.  They  recited  that  they 
were  issued  pursuant  to  an  order  of  the  proper  officers  of  the  town- 
ship, made  by  authority  of  an  act  of  the  legislature  therein  cited, 
and  were  ordered  by  the  qualified  electors  of  the  township,  at  an 
electiop  duly  held.  An  action  was  brought  by  a  bond  fide  holder 
for  value  of  the  interest  coupons  attached  to  some  of  the  bonds, 
who  had  no  notice  of  any  fact  impairing  their  validity.  It  was 
held  that  it  was  not  a  defence  to  the  action  that  at  the  time  of  vot- 
ing and  that  of  issuing  the  bonds,  their  entire  amount  was  in  excess 
of  the  proportion  which  by  law  they  should  bear  to  the  taxable 
property  of  the  township,  or  that  after  the  vote  at  said  election  had 
been  cast  in  favor  of  subscribing  for  stock  in  B.,  a  railroad  company, 
the  subscription  was  made  for  stock  in  A.,  and  said  bonds  issued 
in  payment  therefor,  B.  having,  under  a  law  existing  at  the  time  of 
said  election,  become  merged  and  consolidated  with  A.  to  form  a 
continuous  line  of  road.* 

*  United  States  v.  Fort  Scott,  9»  U.  S.  •  Brooklyn  v.  JEtna  Life  Ins.  Co.,  99 
152.  U.  S.  362. 

*  Calhoim    County    v.   Galbraith,   99         *  Wilson  v,  Salamanca,  99  U.  S.  499. 
U.  a  214. 
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A  county  judge  in  New  York  having,  upon  petition  by  a  majority 
of  the  taxpayers  of  a  certain  town,  granted  an  order  for  the  issue  of 
a  certain  amount  of  bonds,  in  payment  for  railroad  stock,  and  ap- 
pointed commissioners,  under  the  statute,  to  execute  and  deliver  the 
same,  on  certiorari  the  action  of  the  judge  was  sustained  by  the 
Supreme  Court ;  and,  meanwhile,  the  commissioners,  who  had  not 
been  made  parties  to  the  proceeding,  had  subscribed  for  a  certain 
amount  of  stock,  and  issued  bonds  in  payment  therefor.  Subse- 
quently the  Court  of  Appeals  reversed  the  decree  of  the  Supreme 
Court,  solely  on  the  ground  that  the  county  judge  had  refused  to 
allow  certain  of  the  taxpayers  to  withdraw  their  signatures  to  the 
petition,  which,  if  permitted,  would  have  brought  the  number  of 
signers  and  amount  of  taxable  property  represented  below  the 
statutory  limit.  In  a  suit  upon  the  bonds,  against  the  town,  by  a 
hondjide  holder,  it  was  held  that  he  was  entitled  to  recover.^ 

An  election  was  held  in  a  county  in  Kansas  upon  the  question  of 
a  county  subscription  to  the  capital  stock  of  "  any  railroad  company," 
then  or  thereafter  to  be  organized,  which  should  construct  a  rail- 
road from  a  point  in  Missouri  to  a  point  in  the  county ;  and  the 
result  having  been  declared  by  the  proper  authorities  to  be  in  favor 
of  the  subscription,  and  so  entered  on  their  minutes,  the  bonds  were 
three  years  afterward  issued  in  payment  of  the  subscription  to  a 
Missouri  company  which  caused  the  road  to  be  built.  It  was  held 
that  the  subscription  was  binding,  and  that  the  county,  in  an  action 
on  tlie  bonds  by  such  a  purchaser,  was  estopped  from  asserting  that 
in  fact  a  majority  of  the  qualified  electors  had  not  voted  in  favor  of 

the  issue  of  the  bonds. 

It  will  thus  be  seen  that  the  rule  is  that  a  bond  fide  purchaser  of 
municipal  bonds  for  a  valuable  consideration,  who  had  no  actual 
notice  of  any  defence  which  could  be  set  up  against  them,  is  not 
bound  to  look  further  than  to  see  that  there  was  legislative  authority 
for  their  issue,  and  that  the  oflBcers  who  were  thereunto  authorized 
have  decided  that  the  precedent  conditions  upon  which  it  was  al- 
lowed to  be  exercised  have  been  fulfilled.  If  such  authority  was 
conferred  and  such  a  decision  made,  the  bonds  are  valid  obligations 
which  he  may  enforce.* 

Sec.  102.  Recitals    In   Bonds,   Effect  ol  —  Where    a  municipal 
corporation  issues  bonds,  and  recites  therein  that  it  has  complied 

1  Orleans  v.  Piatt,  99  U.  8.  676. 

s  Block  V.  Bourbon  Oounly,  99  U.  S.  686. 
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with  all  the  statute  requirements  in  reference  to  their  issue,  such 
recitals  are  held  to  be  conclusive  as  to  their  validity  so  far  as  such 
matters  are  concerned ;  and  the  corporation  is  estopped  as  against  a 
handjide  holder  from  setting  up  its  non-compliance  with  the  statute, 
tt)  defeat  its  liability  ;^  even  though,  by  permission  of  the  statute,  con- 
ditions had  been  imposed  by  the  vote  authorizing  their  issue,  which 
have  not  been  fulfilled,  and  the  statute  declares  that  in  such  case 
they  shall  not  be  binding.'  In  Kansas,^  under  the  statute  authoriz- 
ing the  issue  of  county  bonds,  and  providing  that  until  performance 
of  the  conditions  on  which  subscriptions  might  be  made  they  should 
be  deposited  with  the  State  treasurer  in  escrow,  and  should  not  be 
negotiable  until  delivery  by  him,  or  that  instead  of  the  treasurer 
some  thiid  party  might  be  selected  as  trustee,  certain  bonds  were 
issued  which  by  fraud  were  put  in  circulation  without  first  having 
been  delivered  to  the  treasurer.  Hack  bond  re/erred  to  the  act,  and 
worS  accompanied  by  a  certificate  of  the  auditor  thai  it  was  regxdarly 
and  legally  issiied.  It  was  held  that  delivery  to  the  treasurer  was 
not  an  essential  prerequisite  to  the  validity  of  the  bonds  in  the 
hands  of  a  bond  fide  holder,  and  that  the  certificate  was  conclusive. 
In  a  Mississippi  case,*  the  effect  of  recitals  in  municipal  obligations 
was  considered,  and  it  was  held  that  if  municipal  authorities  issue 

*  Clay  CoDDty  v.  Society  for  Savings,  January,  94  id.  202  ;  Douglass  County 
104  U.  S.  579  ;  Ottawa  v.  Portsmouth  v.  BoUes,  94  id.  104;  Leavenworth  County 
Bank,  105  U.  S.  842 ;  Dodge  v.  Platte  v.  Barnes,  94  id.  70;  Sherman  County  v. 
County,  16  Hun  (N.  Y.),  286;  Clarke  v.  Simons,  109  U.  S.  735.  But  contra  see 
Janesville,  10  Wis.  136;  Wilson  v.  Sala-  Cagwin  v.  Hancock,  84  N.  Y.  532.  A 
manca,  99  U.  S.  499;  Supervisors  v.  Gal-  purchaser  of  bonds  is  not  bound  to  look 
braith,  99  U.  S.  214;  Hackett  v.  Ottawa,  beyond  the  record  of  the  commissioners 
99  id.  86;  W^estenoann  v.  Cape  Girardeau  to  see  Whether  the  bonds  were  legally  ex- 
County,  6  Dill.  (U.  S.  C.  C.)  112;  County  ecuted.  State  v.  Fayette  County,  87  Ohio 
of  Henry  v,  Nicolay,  95  U.  8.  619;  Jordan  St.  526  ;  Sherman  County  v.  Simons,  109 
V.  Cass  County,  2  Dill.  (U.  S.  C.  C.)  246;  U.  S.  785.  In  Hackett  v.  Ottawa,  99 
I^wia  V,  Sherman  County,  1  McCrary  U.  S.  86,  the  bonds  recited  that  they 
(U.  3.  C.  C),  877;  Huidekoper  v.  Bu-  were  issued  in  accordance  with  certain 
chauan  County,  8  Dill.  (U.  S.  C.  C.)  175;  city  ordinances,  the  titles  of  wliich  being 
County  of  Warren  v.  Marcy,  97  U.  S.  96  ;  alone  quoted  in  the  bonds,  characterized 
Pollard  V.  City  of  Pleasant  Hill,  8  Dill,  the  ordinances  as  providing  a  loan  for 
(U.  S.  C.  C.)  195;  Marshall  v,  Elgin,  3  municipal  purposes,  and  it  was  held  that 
McCrary  (U.  S.  C.  C),  85  ;  Milner  v,  the  city  was  thereby  estopped  from  sot- 
Pensacola,  2  Woods  (U.  S.  C.  C),  682 ;  ting  up  that  the  ordinances  appropriated 
Williams  v,  Roberta,  88  HI.  11 ;  Coloma  v.  the  money  for  other  purposes. 
Eaves,  92  U.  S.  484;  Lane  v.  Embden,  72  «  American  Ins.  Co.  v.  Bruce,  106 
Me.  854;  Venice  v.   Murdock,  92  U.  S.  U.  8.  828. 

494  ;    Walnut  v.   Wade,    108  id.   688  ;  »  Lewis  v.  Barbour  County,  105  U.  & 

Marry  v.  Oswego,  92  id.  687;  San  Anto-  789. 

nio  V.  Mehaffy,  96  id.  812;  Menasha  r.  *  Aberdeen  v.  Sykes,  59  Miss.  286. 
Hazaid,  102  id.  81;  Johnson  County  v. 
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obligations  stating  on  their  face  that  they  are  circulated  under  the 
charter,  which  directs  bonds  to  complete  a  railroad,  and  spread  on 
the  coiporate  minutes  that  they  are  put  forth  for  this  purpose,  the 
municipality  cannot  defeat  the  rights  of  a  bond  fide  purchaser  by 
showing  that  the  real  object  of  their  issuance  was  illegal.  But  a 
holder  of  such  bonds  who  ktrnm  of  the  inherent  defects  in  the  issue 
of  the  bonds,  stands  in  a  different  relation  thereto,  and  is  affected 
with  their  infirmities  to  such  an  extent  that  he  cannot  enforce  their 
payment  And  the  same  is  true  whefrt  tht  recited  is  such  as  to  affect 
the  public  urith  notice  of  its  invalidity}  And  the  same  rule  applies 
to  a  municipal  ordinance.  Thus,  a  city  ordinance  authorized  a  sub- 
scription to  the  stock  of  a  corporation  and  the  issue  of  bonds  to  pay 
the  same,  and  recited  that  the  authority  prescribed  by  the  law  as  a 
prerequisite  to  such  subscription  had  been  given  by  an  election  held 
for  that  purpose.  In  an  action  upon  the  bonds,  it  was  held  that 
the  city  was  estopped  by  such  recital  from  showing  that  the  voters 
ut  such  election  were  not  duly  sworn,  and  therefore  that  the  bonds 
were  void.  Municipal  corporations  cannot  be  permitted  to  induce 
the  public  to  take  its  securities  by  means  of  false  or  fraudulent 
statements,  and  then  turn  around  and  set  up  their  own  fraud  in 
defence  of  an  action  upon  the  bonds,  any  more  than  an  individual 
can,  and  the  principles  of  estoppel  are  as  justly  applied  to  them  as 
to  individuals.^ 

Where,  after  a  preliminary  proceeding,  such  as  a  popular  election, 
a  county  had  lawful  authority  to  issue  its  bonds,  and  they  were 

1  McClure  v.  Oxford,  94  U.  S.  429.    In  Thompson,  71 N.  Y.  513;  Angel  v.  Hume, 

Bates  County  v.  Wintere,  97  U.  S.  88,  it  17  Hun  (N.  Y.),  874  ;  Dodge  r.  Platte 

was  held  that  there  can  be  no  recovery  County,  82  N.  Y.  218 ;  Johnson  v.  But- 

upon  bonds,  even  in  the  hands  of  innocent  ler,  81  La.  An .  770  ;  Anthony  v.  Jasper 

holders,  where  the  recitals  therein  show  County,   101   U.   S.   698.      In  Sherman 

the  invalidity  of  the  bonds.     Harshman  County  v.  Lewis,  1  McCrary  (U.  S.  C.  CX 

V.  Bates  County,  92  U.  S.  669.    In  Barnes  877,  under  a  statute  authorizing  a  county 

V.  l^con,  84  ill.   461,  it  was  held  that  to  borrow  money  to  build  a  court-house, 

where  a  municipal  bond  contains  a  recital  the  county  is  not  authorised  to  issue  bonds 

that  it  is  issued  in  payment  of  a  subscrip-  for  that  purpose,  and  to  put  them  on  the 

tion  made  in  pursuance  of  a  vote  of  the  market  without  realizing  the  amonnt  for 

people  at  an  election    therein   specified,  which  they  are  issued ;  and  wh<»re  the 

and  there  was  no  law  authorizing  such  statute  authorizes  the  issue  of  bonds  for 

election  and  subscription,  the  holder  has  specified  purposes,  and  bonds  are  issued 

notice  by  such  recital  of  the  illegality  of  thereunder,  containing  recitals  that  they 

the  subscription.     In  Woodruff  v.  Oka-  are  issued  for  such  purposes  confonuably 

lona,    57   Miss.    806,   the  recital  was  in  to  law,  they  are  good  in  the  hands  of 

direct  conflict  with  the  provisions  of  the  innocent  purchasers, 
statute,    Craig  v,  Andes,  98  N.  Y.  405 ;         «  Cause   r.  Clarksville,  1    Fed  Bcp. 

Lippincott  «.  Pana,  92  111,  24;  Horton  v,  158. 
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issued,  bearing  upon  their  face  a  certificate  by  the  officer  ivhose 
primary  duty  it  was  to  ascertain  the  fact,  that  such  proceeding  had 
taken  place,  a  bondjide  holder  of  them  for  value  before  maturity  has 
a  right  to  assume  that  such  certificate  is  true. 

The  doctrine  of  constructive  notice  arising  from  lis  pendens  does 
not  apply  to  negotiable  securities  purchased  before  maturity.  And 
it  is  immaterial  whether  the  securities  were  created  during  the  suit, 
or  before  its  commencement,  or  whether  the  controvei'sy  relates  to 
their  origin  or  their  transfer.^  In  the  case  of  bonds  regular  on  their 
face,  in  the  hands  of  a  Jxmdfide  holder  without  notice,  it  is  no  de- 
fence that  the  corporation  that  issued  the  bonds  was  not  organized 
within  the  time  prescribed  by  its  charter ;  nor  that,  when  the  bonds 
were  issued,  a  suit  to  restrain  the  issue  was  pending.  Nor  is  evi- 
dence of  irregularities  or  even  fraud  in  their  issue  admissible ;  and 
where  the  plaintiff  shows  a  clear  right  to  recover,  and  the  defendant 
shows  no  defence,  it  is  always  competent  for  the  court  to  instruct 
the  jury  to  find  for  the  plaintiff.*  Where  municipal  bonds  contain 
a  proper  recital  of  the  performance  of  the  condition  required  for 
their  lawful  issue,  and  a  suit  is  brought  upon  them  by  a  bond  fde 
holder,  a  plea  which  simply  tenders  an  issue  as  to  the  actual  per- 
formance of  the  condition  is  bad  on  demurrer.^  Where  the  statute 
invests  a  certain  board  of  municipal  officers  with  the  power  of 
determining  whether  or  not  the  requisite  steps  have  been  taken  to 
authorize  the  issue  of  bonds,  —  as  that  a  majority  of  legal  voters  has 
so  voted,  or  a  majority  or  other  requisite  proportion  of  voters  or 
taxpayers  have  signed  a  consent  to  the  issue  of  bonds,  —  their  cer- 
tificate to  that  effect  is  conclusive,  and  excludes  all  inquiry  into  such 
matters  in  a  suit  upon  the  bonds.*  The  doctrine  generally  held  is, 
that  where  authority  is  given  to  a  municipality,  or  to  its  officers,  to 
subscribe  for  the  stock  of  a  railroad  company,  and  to  issue  bonds 
in  payment,  but  only  on  some  precedent  condition,  such  as  a  popu- 
lar vote  favoring  the  subscription,  and  where  it  may  be  gathered 


1  Warren  County  v.  Marcj,  97  XT.  S..96. 

*  Macon  Couotv  v.  Shores,  97  U.  S. 
272. 

»  KaiiToo  V,  Ritter,  97  U.  8.  889. 

•  Grand  Chute  v.  Winegar,  16  Wall, 
f  C  S.)  S55  ;  Knox  County  v.  Aspinwall, 
21  How.  (U.  S.)  589;  Munson  v.  Lyons, 
12  Blatchr.  (U.  a  C.  C.)  589;  State  v. 
Hancock  Coanty,  12  Ohio  St.  696;  Lynde 
».  Winnebago  County,  16  Wall.  (U.  S.)  6; 


Evansville,  Ac.  R.  R.  Co.  «.  Evansville, 
15  Ind.  895;  Eenicott  v.  Supervisors,  16 
Wall.  (U.  8.)  252;  Peoples.  Mitchell,  36 
N.  T.  651;  Bank  of  Rome  v.  Rome,  19  id. 
20;  Rock  Creek  v.  Strong,  96  \J.  S.  271 
Ballon  V.  Jasper  County,  3  Fed.  Rep.  620 
Macon  County  v.  Shores,  97  U.  S.  272 
Munson  v.  Lyons,  Blatchf.  (U.  8.  C.  C.) 
689;  Black  «.  Commissioners,  99  U.  8. 
686. 
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from  the  enactmeut  that  the  officers  of  the  municipality  were 
invested  with  power  to  decide  whether  that  condition  has  been 
complied  with,  Uieir  recital  that  it  has  been,  made  in  the  bonds  issued 
by  them  and  held  by  a  bond  fide  purchaser,  is  conclusive  of  the  fact, 
and  binding  upon  the  municipality.  The  recital  is  itself  a  decision 
of  the  fact  by  the  appointed  tribunal^ 

1  Coloma  V.  Eaves,  92  U.  S.  484.    To  Gause  v.  ClarksvDle,  5  DiU.  (U.  S.  C.  C.) 
the  same  general  effect,  Humboldt  Town-  166.     Where  a  county  court  oniered  the 
ship  V.  Long,   92  id.   642;  Davis  v.  Ken-  issue  of  coupon  bonds  on  account  of  a 
daUvUle,  6  BLis.  (U.  S.  C.  C.)  280  •  Nico-  railroad    subscription,   payable  at  thirty 
lay  V,  St.  Clair  Co.,  3  DiU.  (U.  S.  C.  C.)  years  with  semi-annual  interest,  just  as 
163;  Huidekoper  v.  Buchanan  Co.,  3  id.  the  law  required,  but  provided  in  addi- 
176;  PoUard  v.  City  of  Pleasant  Hill,  8  tion   that  the  whole  should  be  paid  in 
id«  195.    A  county  issued,   in  aid  of  a  six   annual    instalments,   and  the  bonds 
railroad  company,  bonds  which  recited  on  were   issued  and  recognized  as  valid  for 
their  face  that  they  were  issued  to  pay  for  sixteen  years,  —  it  was  held  that  the  bonds 
a  subscription  made  to  a  railroad,  desig-  were  not  void  in  the  hands  of  innocent 
nated  by  name,  and  authorized  by  a  vote  holders  merely  because  the  additional  pro- 
of more  than  two-thirds  of  the  qualified  vision  in  the  oixler  of  the  court  was  not 
voters  of  a  certain  township.    It  was  held  incorporated  in  them.    State  v.  Andireon 
that  while  the  bonds  were  in  the  hands  of  County,  8  Baxter  (Tenn.),   249.     Where 
hand  fide  holders,  the  county  was  e8to])ped  a  county  was  indebted  by  its  subscription 
to  deny  that  the  sultscription  was  made,  or  to  a  railroad  company,  and  the  connty 
that  two-thirds  of  the  voters  voted ;  and  court   ordered  the  county  bonds  whicli 
that  it  made  no  difference  whether  the  were  uncalled  for  to  be  burned,  it  was 
requirement  of  a  two-thirds  vote  was  con-  held  that  the  court  might  subsequently 
tained  in  the  Constitution  or  a  statute,  reissue  the  bonds  at  the  re<inest  of  the 
Westermann  ».  Cape   Girardeau   County,  company.     Matthews  v.   Blount  County, 
6  DiU.  fU.  S.  C.  C.)  112.    In  another  case,  3  Lea  (Tenn.),  120.     A  township  bi«nd 
a  city,  having  the  power  to  borrow  money,  which  recites  that  **  it  is  to  be  convertetl 
issued  bonds  valid  on  their  face,  but  void  and  exchanged  for  bonds  of  the  county  of 
because  they  were  antedated  to  evade  a  S.  whenever  the  injunction,  now  covering 
registration  act     The  city  used  the  pro-  the  subscription  of  four  hundred  thousand 
ceeds  of  the  bonds  for  lawful  purposes;  dollars  made  by  the  county  court  of  said 
and  it  was  held  that  bond  fide  holders  of  county,  .  .  .  shall   be  finally  dissolved, 
the  bonds  could  recover  from  the  city  the  and  bonds  issued  under  said  onler,"  is 
amount  they  had  actually  paid  to  it,  with  not  negotiable;  and  where  the  considera- 
interest  at  six  per  cent.     "Wood  v.  Iionis-  tion  for  it  has  failed,  no  action  wiU  lie 
iana,   6  Dill.   (U.  S.  C.  C.)  122.     A  city  upon  it     Merriwether  v.  Saline  County, 
which  is  authorized  by  statute  to  make  6  Dill.  (IT.  S.  C.  C.)  265.     Inasmuch  as  a 
subscriptions  to  the  stock  of  any  compa-  municipality  may  issue  its  bonds  or  cvi- 
nies  which  may  be  organized  to  construct  dence  of  indebtedness  for  a  debt  lawfully 
roads  leading  from  it  to  any  other  point  contracted  in  the  proper  performance  of 
in  the  State,  may  issue  bonds  in  payment  its  municipal  duties,  bonds  purporting  to 
of  stock  subscribed  by  it;  and,  upon  these  be  bonds  of  the  city  of  Pittsbuigh,  signed 
bonds  falling  due,  may  renew  them  by  by  the  mayor  and  comptroller,  counter- 
other  bonds.     A  city  which  has,  by  its  signed  by  the  Penn  Avenue  Committee, 
charter,   express  powers  to  erect  and  re-  having  the  corporate  seal  affixed,  and  for 
pair  wharves,  and  to  open  and  improve  whose  payment  the  faith  and  credit  of  the 
streets,  has  not  also  the  incidental  power  city  were  pledged,  if  issued  to  the  holder 
to  raise  funds  for  these  purposes  by  the  for  a  valuable    consideration,   are   valid 
issue  and  sale  of  its  negotiable  bonds,  against  the  city;  and  the  holders  are  not 
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Where  county  bonds,  sued  by  a  hmidfde  purchaser  for  value  before 
maturity,  contained  recitals  that  they  were  issued  by  the  county  in 
pursuance  of  a  subscription  of  the  capital  stock  of  a  railroad  com- 
pany, made  by  the  board  of  supervisors  of  the  county,  in  conformity 
to  the  provisions  of  the  statute,  and  the  purchaser  was  thus  assured 
that  the  subscription  was  properly  and  legally  made,  it  was  held 
that  it  would  be  tolerating  a  fraud  to  permit  the  county,  when 
called  upon  for  payment,  to  set  up  that  it  was  not  made  until  after 
the  authority  had  expired.^  So  where  by  statute  authority  was 
given  to  certain  officers  of  a  town  to  issue  bonds  on  their  obtaining 
the  written  assent  of  two-thirds  of  the  resident  taxpayers  of  the 
town,  and  filing  the  same  in  the  county  clerk's  office,  together  with 
their  affidavit  that  those  signing  the  assent  comprise  two-thirds  of 
the  resident  taxpayers,  the  officers  are  empowered  to  decide  whether 
the  condition  precedent  to  the  exercise  of  their  authority  has  been 
complied  with ;  and  a  recital  in  the  bonds  issued  by  them  that  it  has 
been  is  a  declaration  of  their  decision;  and,  in  a  suit  by  a  bond  fide 
holder  of  the  bonds,  the  town  is  estopped  from  disputing  their  valid- 
ity, and  he  is  not  bound  to  prove  the  genuineness  of  the  signatures 
to  the  w-ritten  assent.^  Thus,  under  authority  conferred  by  a  special 
act,  and  by  virtue  of  a  popular  election,  the  mayor  and  council  of 
the  "  city  of  Fort  Scott "  were  empowered  to  issue  S25,000  of  bonds 
of  the  city  for  the  purpose  of  procuring  the  right  of  way  for  a  certain 
railway  company  through  that  city,  and  also  procuring  grounds  for 
depots,  engine-houses,  machine-shops,  and  yard-room,  and  donating 
the  same  to  the  company,  provided  that  the  company,  in  the  judg- 
ment of  the  mayor  and  council,  had  first  given  evidence  of  their 
intention  to  comply  with  certain  specified  conditions.  The  company 
did  comply  with  the  conditions,  and  the  mayor  and  council,  upon  an 
understanding  with  the  company,  then  agreed  to  deliver  to  it  the 
825,000  of  bonds  in  lieu  of  the  grounds  and  right  of  way,  and  in 
full  satisfaction  of  all  the  obligations  resting  on  the  city  in  relation 
thereto.  The  bonds  were  duly  issued,  and  registered  in  the  office  of 
the  State  auditor,  who  certified  upon  each  bond  that  it  had  been  regitr 
larly  and  legally  issued,  that  the  signature  to  it  was  genuine^  and  that 
a  had  been  duly  registered  in  a^ccordance  urith  the  laws  of  the  State, 

boand  to  look  to  the  aasesAmeiit  against         ^  CoQnty  of  Moultrie  v.   Rockingham 

the  property  abutting  on  the  avennes  im-  Ten-cent  Saving  Bank,  92  U.  S.  631. 
proved,  made  for  the  purpose  of  paying         ^  Town  of  Venice  v.  Murdock,  92  U.  & 

the  bonds.    Commonwealth  v,  Pittsburgh,  494. 
88  Penn.  St.  66. 
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The  bonds  were  thereupon  delivered  to  the  railroad  company.    It 
was  held  that  the  bonds  were  binding  on  the  city.^ 

In  another  case,  by  an  act  of  the  legislature  a  township  was  au- 
thorized to  take  stock  in  a  railroad,  and  an  election  was  directed  to 
be  held,  to  determine  whether  such  subscription  should  be  made  ; 
and  the  amount  of  bonds  voted  was  to  be  not  above  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent  per  annum  on  the 
taxable  property  of  the  townsliip,  to  pay  the  yearly  interest  on  the 
bonds.  The  bonds  were  regularly  executed  by  the  chairman  of 
the  board,  and  attested  by  the  county  clerk  and  seal  of  the  county ; 
and  tliey  recited  iJiat  tJiey  wei^e  issued  in  accordance  with  tJie  act,  and 
in  pursuance  of  tlie  votes  of  three-fifths  of  the  legal  voters  of  the  town- 
sfiip  at  a  special  election  duly  held.  It  was  held  in  a  suit  brought  on 
some  of  the  coupons  by  a  bond  fide  holder  for  value,  that  it  could 
not  be  shown  in  defence  that,  at  the  time  of  voting  and  issuing  the 
bonds,  the  value  of  the  taxable  property  of  the  township  was  not  in 
amount  sufficient  to  authorize  the  voting  and  issuing  of  the  whole 
series  of  them.  And  that  all  prerequisite  facts  to  the  execution  and 
issue  of  the  bonds  being,  by  the  statute,  referred  to  the  board  of 
county  commissioners,  the  plaintiff  vms  not  hound,  when  he  purchased, 
to  look  beyond  the  legislative  act  and  the  recitals  of  the  bonds?  But 
where  tlie  bonds  are  issued  ivithout  authority  of  law,  the  want  of 
power  is  not  cured  by  a  recital,^  because  in  such  a  case  there  is 
nothing  upon  which  to  base  an  estoppel  as  against  the  municipal 
corporation. 

Sec.  103.  Negotiable  quality  of  Bonds.  —  Corporate  bonds  payable 
to  bearer  or  to  a  certain  person  or  order,  are  now  regarded  as  nego- 
tiable instruments,  whether  they  are  under  seal  or  not;*  and  the 

^  Converse  v.  City  of  Fort  Scott,  92  the  recitals  of  the  bonds,  and  inquire  into 

IT.  S.  503.  the  amount  of  the  county  indebtedneas. 

a  Marcy  v.   Oswego,    92   U.    S.    687  ;         «  Lippincott  v.  Paua,'  92  111.  24  ;  State 

HumhoUlt  V.   Long.   92  U.  S.  642;  Wil-  v.  School  District,  10  Neb.  544;  Gaddes 

son  V.  Salamanca,   92  id.  499.     In  Sher-  v,  Ricihland  County,  92  111.  119;  People  v. 

man  County  v.  Simons,  109  id.  735,  the  Jackson  County,  92  111.  441. 
act  under  which  Iwnds  were  issued  pro-         *  Clapp  r.  Cedar  County,  5  Iowa,  15 ; 

vided  that  the  issue  of  bonds  should  not  Mercer  County  p.  Hackett,  1  Wall  (U.S.) 

exceed  the  amount  of  indebtedness  up  to  88;  State  v.  ITnion  Township,  8  Ohio  St 

Jan.    1,    1875,    etc.      The   bonds  recited  394;  State  v.  Van  Home,  7  id.  327  ;  Knor 

upon    their  face   that   they  were  issued  Co.  r.   Aspinwall,  21  How.  (U.  S.)  589. 

under  said  act,  but  the  amount  issued  The    purchaser   of  such    bonds  is  only 

lai'gely  excelled   the  indebtetiness.     The  bound  to  know  that  there  is  a  law  M- 

conrt  helil  that  they  were  valid  in  the  thorizing  their  issue,  and  is  not  bound  to 

hands  of  Ixtmi  fidf  holders,  and  that  they  look  beyond  the  records  of  the  corporstioD 

were  not  bound  to  go  behind  the  law  and  to  ascertain  whether  they  are  trne  or  sot. 
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same  is  true  of  the  interest  coupons  thereon,  although  they  are  not 
made  payable  to  any  particular  person,^  and  are  thus,  in  the  hands 

Clapp  V.  Cedar  County,  5  Iowa,  15;  Han*  the  statute  required  that  county  bonds, 

nibal.  &  St.  Joseph  R.  R.  Co.  v.  Marion  before  they  should  obtain  validity  or  be 

County,   36  Mo.  294  ;  Bank  of  Rome  v,  negotiated,  should  be  registered  in  a  pre- 

Rome,  19  N.  Y.  20;  San  Antonio  v.  Lane,  scribed  way,  county  authorities  issued  some 

32  Tex.  405;  Aurora  v.  West,  22  Ind.  88;  bonds  without  such  registration,  and  in 

Society  for  Savings  v.  New  London,  29  order  to  evade  the  law,  dated  them  of  a 

Conn.  174;  Gelpcke  v.  Dubuque,  1  WalL  day  before  it  was  passed.    It  was  held  that 

{U.   S.)    175,      In    Barrett  t;.   Schuyler  they  were  void,  even  in  the  hands  of  a 

County,  44  Mo.  197,  in  proceedings  for  a  Inmd  fide  purchaser  for  value.     Anthony 

mandamus  by  the  purchaser  of   certain  w.  Jasiwr  County,   4  Dill.  (U.  S.  C.  C.) 

bonds  issued  by  Schuyler  County  Court  136.    And  where  bonds  are  made  payable 

to  the  North  Missouri  R.  R.  Co.,  to  en-  upon  a  condition,  they  are  not  negotiable. 

force   payment  thereof,  it  was  held  that  Blackman  v.  Lehman,  68  Ala.  647.     Un- 

although  such  bonds  did  not  contain  the  der  Ala.  Code,  §  2098,  the  legal  title  to 

words    "  value  received,   negotiable  and  municipal  bonds,  payable  to  bearer,  passes 

payable  without  defalcation,"  as  provided  only  by  indorsement.    Blackman  ».  Leh- 

by  the  act  concerning  "bonds,  bills,  and  man,  63  Ala.  547. 

notes,"  yet  they  imported  a  consideration,  ^  Smith  v,  Clark  County,  54  Mo.  58. 
and  possessed  the  ordinary  elements  of  And  a  bond  fide  purchaser  of  coupons  is 
negotiable  instruments;  and  in  the  hands  not  affected  by  a  want  of  title  in  the 
of  an  innocent  holder  for  value,  before  vendor.  Murray  i;.  Lardner,  2  Wall, 
maturity,  were  not  subject  to  antecedent  (U.  S.)  110.  But  it  has  been  held  that 
equities.  The  act  concerning  bonds,  etc.,  coupons  are  not  negotiable  unless  they 
had  ill  view  classes  of  paper  not  usually  contain  apt  words  making  them  so.  Au- 
em ployed  in  banking  and  commercial  ope-  gusta  Bank  t;.  Augusta,  49  Me.  507. 
rations,  and  not  culapted  or  intended  for  See  Ketcham  v.  Duncan,  96  U.  3.  659. 
such  uses.  It  was  not  meant  to  embrace  The  fact  that  a  coupon  is  overdue  does 
bonds  put  in  circulation  as  commercial  not  operate  as  notice  to  a  bond  fide  pur- 
securities,  to  be  sold  and  used  by  a  rail-  chaser  of  a  bond  that  there  are  any  defects 
road  company  in  defraying  the  expenses  therein,  nor  affect  his  position  either  to 
of  constructing  and  equipping  its  road,  the  principal  or  the  coupons  not  yet  roa- 
A  bond  fide  holder  of  such  bonds,  payable  tured.  Cromwell  v.  Sac  County,  ante, 
to  bearer,  who  purchased  them  before  ma-  National  banks  may  purchase  and  hold 
turity,  may  recover  the  amount  thereof,  coupons  of  this  class  of  bonds,  and  main- 
although  they  were  stolen,  and  the  true  tain  an  action  for  their  recovery  in  the 
owner  advertised  them.  Consolidated  As-  name  of  the  bank.  First  National  Bank 
sociation  of  Planters  v.  Anegro,  28  La.  An.  of  North  Bennington  v.  Bennington,  16 
552;  Elizabeth  v.  Force,  29  N.  J.  Eq.  587.  Blatchf.  (U.  S.  C.  C.)  15;  Lyons  v.  Lyons 
But  there  can  be  no  innocent  holder  of  National  Bank,  19  id.  279.  In  order  to 
paper  issued  by  a  municipal  corporation  render  coupons  valid,  it  is  not  necessary 
without  power.  Lindley  r.  Rattaken,  82  that  they  should  be  signed  by  all  the  offi- 
Ark.  619.  Thus  bonds  issued  by  a  county  cials  who  signed  the  bonds.  The  signa- 
or  other  municipal  corporation,  under  ex-  ture  of  some  one  of  them  is  sufficient,  in 
press  authority,  are  negotiable,  with  all  the  the  absence  of  any  statutory  provision  to 
qualities  and  incidents  of  negotiability,  the  contrary.  Lackawanna  Iron  Co.  v. 
But  if  issued  without  authority,  although  Letthenulf,  88  Wis.  152;  First  National 
in  the  form  of  negotiable  bonds,  the  holder  Bank  of  St  Johnsbury  v.  Concord,  60  Vt 
acquires  no  right  to  enforce  payment  of  257;  Bank  of  SlatesWlle  n.  Slatesville,  7 
such  bonds;  but  they  are  invalid,  even  in  Amer.  &  Eng.  R.  R.  Cas.  178  ;  Weyau- 
the  hands  of  innocent  holders.  Hancock  wega  v.  Ayling,  99  U.  S.  112  ;  Anthony 
V.  Chicot  County,  32  Ark.  575.   So,  where  v.  Jasper  County,  101  id.  693. 
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of  an  innocent  holder,  freed  from  the  equities  existing  between  the 
original  parties ;  ^  and  he  may  recover  the  full  amount  of  the  bond, 
although  he  paid  less  than  the  face  value  therefor.^  Interest  at  the 
legal  rate  in  the  State  of  issue  is  recoverable  upon  each  coupon  from 
the  date  of  its  maturity;^  and  the  statute  of  limitations  begins  to 

run  thereon  from  the  date  of  its  maturity.^    Coupons  are  transfer- 

'  Arents  v.  Commonwealth,  18  Qratt.  coupon  from  recovering  the  amount;  but 

(Va.)750;  Auroras.  West,  7  Wall.  (U.  S.)  he  is  required  to  establish  his  boiUl  Ji<U 

82  ;  Knox  Connty  v.  Asjiiuwall,  21  How.  ownership  of  them,  and  a  judgment  in 

(U.  S. )  539;  Thompson  v.  Lee  County,  his  favor    upon    other   coupons  detached 

S   Wall.   (U.  S.)  327  ;   Cromwell   v.   Sac  from  the  same  bonds  does  not  estop  the 

County,  94  U.  S.  351 ;  Kenosha  v.  Lam-  town.   Stewart  v,  Lansing,  104  U.  S.  505. 

son,  9  Wall.    (U.   S.)   477.      Where  the  »  Pana  v.    Bowler,    107    U.    8.    529  ; 

bonds  of  a  county,  issued  by  the  county  Fountleroy  v.   Hannibal,   5  Dill.  (U.  S. 

court  in  payment  of  its  subscription  to  the  C.  C. )  219 ;  Welsh  v.  St.  Paul,  kc.  R  K. 

stock  of  a  railroad  company,  show  on  their  Co.,  25  Minn.  814;  Walnut  v.  Wade,  103 

face  that  they  were  issued  pursuant  to  a  U.  S.  683  ;  Gelpcke  v.  Dubuque,  1  Wall, 

law  which  authorized  their  issue  w^ithout  (U.    S.)  384  ;    Beaver   County  v.    Arm- 

the  assent  of  the  qualified  voters  of  the  strong,  44  Penn.  St.  53^  Aurora  v.  West, 

county  given  at  an  election,  and  there  is  ante  ;  Korth  Penn.  R.  R.  Co.  v.  Adams, 

nothing  on  them  to  show  that  they  were  54  Penn.  St.  94;  San  Antonio  v.  Lane,  32 

not  regularly  issued,  it  is  not  incumbent  Tex.    405  ;    HoUingswoilh  v.   Dt* troit,   S 

upon   a   purcliaser    of   them    to    inquire  McLean  (U.  S.  C.  C),  472.     But  in  Rose 

whether  the  company  has    pursued  the  v.   Bridgeport,    17  Conn.    243,    where  a 

regular  steps   necessary  to  entitle  it  to  coupon    acknowledging    that    a   certain 

receive  them.     Where  the  agents  of  the  sum,   being  a  half-year's   interest   on  a 

company  have  them  for  sale,  he  has  a  certain  bond,  would  be  due  to  the  bearer 

right  to  presume  that  they  were  lawfully  on  a  certain  day,  was  issued ;  and  a  soit 

entitled  to  them;  and  the  fact  that  sub-  was   brought    by  the  holder  to    recover 

sequently  to  making  the  subscription,  but  the  sima  specified  in  such  coupon,  with 

before  the  issue  of  the  bonds,  the  company  interest  after  it  had    become  due,  —  it 

transferred  its  franchises  to  another  com-  was  held  that  the  only  obligation  to  pay 

pany,  does  not  alter  the  case.     County  of  either  principal  or  interest  arises  from  the 

Henry  v,  Nicolay,  95  U.  S.  619.     A  pur-  bond,  and  that  the  action  to  recover  the 

chaser  in  good  faith,  and  for  value,  be-  amount  of  the  coupon  is  essentially  an  ac- 

fore  maturity,  of  a  municipal  bond,  or  a  tion  upon  the  bond,  and  that  interest  is  not 

buyer  from  one  who  acquired  the  bond  as  recoverable  upon  the  coupon  after  it  became 

such  purchaser,  holds  it  free  from  all  in-  due.  But  .see  First  National  Bank  of  North 

firmities  of  origin,  except  want  of  power  Bennington  ».   Bennington,   16   Blatchf. 

in  the  makers,  and   prohibited  consider-  (U.  S.  C.  C.)  58,  where  it  was  held  that 

ation  ;  and  his  right  is  to  recover  the  an  action  upon  a  coupon  is  not  an  action 

amount  due  by  the  obligntion,  not  merely  upon  the  bond,  and  that  an  action  of  as- 

peirabursement  of  what  he  paid.     An  un-  sumpsit  will  lie  upon  the  coupon,  althongh 

paid  and  overdue  coupon  does  not  render  the  bond  itself  is  under  seal.     WTiere  the 

the  whole  bond  dishonored,  so  as  to  de-  bonds  do  not  specify  the  rate  of  interest, 

prive  a  buyer  of  the  character  of  a  pur-  but  the  act  conferring  the  anthori^  to 

chaser  before  maturity.     Cromwell  v.  Sac  issue  them  does,  the  rate  specified  in  the 

County,  96  U.  S.  51 .  act  is  the  rate  at  which  the  interest  should  be 

«  Cromwell  v.  Sac  County,  96  U.  S.  61.  computed.    People  r.  Ford  County,  6S  IlL 

The  fact  that  as  between  the  railroad  com-  142;  Beattiev.  Andrew  County,  56  Mo.  42. 

pany  and  the  town  the  bmids  are  invalid,  *  Clark  v.  Iowa  City,  20  WalL  (U.  S.) 

will  not  prevent  a  bond  Jide  holder  of  a  583. 
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able  by  mere  delivery,^  and  in  order  to  maintain  a  suit  upon  them, 
demand  and  protest  is  not  necessary.^  The  doctrine  of  constructive 
Dotice  arising  from  lis  pendens  does  not  apply  to  negotiable  securi- 
ties of  this  cl&ss.'  Where  municipal  bonds  are  upon  their  face  made 
payable  at  a  particular  pl(U3e,  neither  the  municipal  authorities  nor 
the  legislature  can  change  the  place  of  payment* 

^  EetcHam  v.  Douglass,  96  U.  S.  659.  explain  certain  statements  tending  to  prove 

'  NashyiUe  v.  First  National  Bank,  57  his  lack  of  good  faith,  derived  additional 

Tenn.  402;  Nashville  v.  Potomac  Ins.  Co.,  strength  in  the  form  of  procedure,   and 

58  id.  296.  the  nature  and  organization  of  the  court 

*  Bound  V.  Texas,  &c.  R.  R  Co.,  46  wherein  the  bona  fides  of  the  transaction 

Tex.  816;  Thompson  v.  Perrine,  103  U.  S.  was  questioned ;  sixth,   that,  as  one  to 

806  ;   County  of  Warren  v.   Marcy,   97  whom  6.,  the  next  day  after  the  iigunc- 

U.  S.  96 ;  County  of  Cass  v,  Gillett,  100  tion  was  served  upon  him,  had  transferred 

U.  S.  585.     In  Cass  County  v.  Green,  66  the  bonds,  was  not  complaining,  G.  would 

Mo.    498,    certain    railroad   bonds    were  not  be  heard    vicariously  to   complain  ; 

fraadnlently  issued  by  means  of  a  covin-  seventh,  that  the  bonds,  although  invalid, 

OQS  conspiracy  formed  between  two  of  the  being  apparently  good,   G.*8  concealment 

justices  of  the  county  court,  the  prose-  of  them,  and  threat  to  transfer  them,  con- 

cnting  attorney,  and  others ;  and,  upon  a  stituted  a  ground  for  equitable  interfer- 

division  of  the  bonds,  one  of  the  conspir-  ence  analogous  to  that  for  removal  of  a 

ators  received  fifty-five  thousand  dollars  cloud  on  title. 

thereof,  which,  two  days  thereafter,  he  ^  In  Dillingham  v.  Hook,  82  Kan.  — , 
sold  to  a  banking  firm,  under  circum-  it  was  held  that  where  the  bonds  of  a 
stances  which  showed  that  the  firm,  as  county  of  the  State  of  Kansas  are  payable 
well  as  G.,  who  afterwards  bought  them  upon  their  face  at  a  jiarticular  bank  in  the 
of  the  firm,  had  such  notice  of  the  fraud  city  of  New  York,  and  such  bonds  were 
perpetrated  as  should  have  forbidden  pur-  executed  and  delivered  prior  to  the  pas- 
chaw.  In  an  action  by  the  county  against  sage  of  the  act  entitled,  "  an  act  to  provide 
G.,  to  enjoin  sale  and  cancel  the  bonds,  for  the  establishment  of  a  fiscal  agency  for 
it  was  held,  first,  that,  although  the  evi-  the  State  of  Kansas  in  the  city  of  New 
dence  of  such  knowledge  was  not  of  a  York,  and  prescribing  the  duties  of  officers 
direct,  positive  character,  it  was  sufficient  in  relation  thereto,"  approved  March  6, 
if  it  established  the  fact  of  knowledge  by  1874,  said  act  cannot  change  the  place  of 
reasonable  inferences  deduced  from  facts  payment  of  the  bonds  of  the  county ;  and 
which  were  proven;  second,  that,  although  its  provisions  requiring  the  treasurer  of 
primarily  the  presumption  favors  the  holder  the  county  by  which  the  bonds  were  ex- 
of  paper  acquired  before  maturity,  such  ecuted  to  remit  to  the  fiscal  agency  of  the 
{iresumption  must  dwindle  into  insignifi-  State  —  being  a  place  different  from  that 
canoe  under  the  circumstances  of  tius  case;  where  the  bonds  are  payable  —  sufficient 
third,  that,  the  bonds  having  been  fraud-  moneys  for  the  payment  of  the  bonds  at 
nlently  issued,  the  burden  of  showing  that  the  agency,  is  unconstitutional  and  void  ; 
they  were  acquired  in  good  faith  devolved  the  place  of  payment  is  a  part  of  the  con- 
on  the  defendant;  fourth,  that  the  bank-  tract,  and  a  law  which  changes  the  terms 
ing  firm,  as  well  as  G.,  being  chargeable  of  a  contract  impairs  the  same.  Hortok, 
with  notice,  G.  could  not  successfully  in-  J.,  said :  "  By  the  contract  the  parties 
Toke  the  doctrine  which  permits  even  a  have  fixed  the  rights  and  obligations,  and 
porchaser  with  notice  to  purchase  from  this  is  regarded  by  the  Constitution.  A 
one  without  notice ;  fifth,  that  the  pre-  note  or  Iwnd  payable  at  a  specified  place 
sumption  arising  from  the  fact  that  G.,  is  essentially  different  from  one  which  is 
although  conducting  the  trial  and  having  payable  generally.  Lowe  v.  Bliss,  24  III. 
his  own  deposition  read  thereat,  failed  to  168;    Chitty  on  Bills,   566;    Childs   v. 
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Sec.  104  Bonft  fide  Holders.  —  A  bond  Jide  holder  of  a  negotiable 
eecarity  is  oue  who  acquires  it  without  notice  of  any  infirmities, 
or  equities  outstanding  in  the  maker ;  and  in  the  case  of  municipal 
bonds,  where  the  corporation  issuing  them  has  authority  to  issue 
them,  in  the  hands  of  such  a  holder  they  may  be  recovered,  although 
the  conditions  upon  which  they  were  issued  have  not  been  complied 
with.^  But  this  rule  has  been  held  not  to  save  such  a  holder  as 
against  conditions  precedent  contained  in  the  statute  itself,^  nor 

I^flin,  55  III.  159.  If  a  county  gives  its  105  U.  8.  828,  a  town  having  anthoritv 
iiegotinble  bonds  to  pay  certain  moneys  by  statute  to  issue  bonds  in  aid  of  a  rail* 
oil  or  be  I  ore  a  specitied  day  at  a  bank  road,  by  its  popular  vote  directed  the 
named  in  the  bonds,  the  place  of  payment  issue  of  n^otiable  bonds  in  aid  of  the 
is  a  part  of  the  contract,  and  a  law  which  railroad,  and  they  were  signed,  sealed, 
chan<{es  the  terms  of  the  contract,  or  re-  and  delivered  to  the  railroad  company  by 
leases  a  part  of  its  obligation,  impairs  the  the  constituted  authorities  of  the  town, 
contract.  If  the  act  of  1874  is  to  be  con-  Such  bonds  contained  recitals  that  the 
strued  as  requiring  payment  of  the  court-  requirements  of  the  statute  had  been  cora- 
house  bonds  of  Leavenworth  county,  plied  with.  The  statute  did  not  make  it 
executed  before  the  taking  effect  of  that  obligatory  on  the  town  to  impose  condi- 
act,  at  the  fiscal  agency  of  the  State  in  tions,  upon  the  performance  of  which  its 
New  York,  the  same  being  a  place  different  liability  should  depend.  It  conferred  sim* 
from  that  stated  in  the  bonds,  the  act  ply  the  right  to  do  so,  leaving  the  town 
must  be  held  unconstitutional  and  void,  at  liberty  to  prescribe  conditions,  or  to 
as  any  law  that  arbitrarily  changes  the  make  an  unconditional  subscription.  It 
place  of  payment  of  negotiable  paper  after  was  held  that  after  the  bonds  had  passed 
its  execution  cannot  be  upheld,  because  it  into  the  hands  of  'bond  fde  holders  for 
attempts  to  change  the  terms  of  the  con-  value,  the  town  could  not  escape  liability 
tract ;  and  the  State  Legislature  can  no  by  showing  that  conditions,  or  some  of 
more  change  the  place  of  payment  of  nego-  them  imposed  by  popular  vote,  had  not 
tiable  paper  than  it  can  alter  any  other  been  complied  with  upon  the  part  of  the 
of  the  provisions  of  the  contract  Broii-  railroad  company.  The  town  having 
sonr.  Kinzie,  1  How.  (U.  S.)  311 ;  Bank  power,  under  the  statute,  to  make  an 
17.  McVeigh,  20  Gratt.  (Va.)  467.  If  the  unconditional  subscription,  and  to  issue 
Legislature  of  Kansas  can  make  the  bonds  and  deliver  its  bonds  in  advance  of  the 
of  leaven  worth  county  payable  at  the  fiscal  construction  of  the  road,  it  is  then  too 
agency  of  the  State  in  New  York,  when  late  for  the  town  to  claim  exemption,  as 
the  bonds  upon  their  face  are  payable  at  a  against  bond  fide  purchasers,  upon  the 
particular  bank  in  New  York  city,  it  has  ground  that  the  railroad  company  disre- 
the  authority  to  make  them  payable  at  any  garded  its  promise  to  construct  the  road, 
bank  in  I^avenworth  city.  This  it  can-  or  upon  the  ground  that  its  own  officers 
not  do,  because  such  a  change  would  de-  delivered  the  bonds  in  violation  of  special 
prive  the  holders  of  the  bonds  of  the  legal  conditions,  of  which  the  purchasers  had 
rights  contracted  when  they  purchased  the  no  knowledge  or  notice,  either  from  the 
same.  The  changing  of  the  place  of  pay-  statute  or  otherwise.  Brooklyn  «.  Ins. 
ment  of  negotiable  paper  already  delivered,  Co.,  99  U.S.  870;  Miller  v.  Berlin,  18 
by  an  act  of  the  legislature,  is  a  very  dif-  Blatchf.  (U.  S.  C.  C.)  801;  Douglass  ». 
ferent  thing  from  the  State  passing  a  law  Niantic  Savings  Bank,  97  III.  228  ;  First 
merely  changing  the  remedy  upon  a  con-  National  Bank  of  St  Johnsbury  p.  Con- 
tract, which  is  held  not  to  be  liable  to  cord,  60  Vt.  267;  Brooklyn  r.  Ins.  Co., 
any  constitutional  objection."     Bronson  99  U.  S.  862. 

V.  Kinzie,  supra,  '  Williams  f».  Roberts,  88  HI.  11.    Bnt 

1  In  American  Life  Ins.  Co.  v.  Bruce,  see  Vicksbui^h  p.  Lombard,  61  Miss.  111. 
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where  there  is  a  total  lack  of  authority  to  issue  the  bonds.^  The 
holder  of  bonds  is  presumed  to  have  acquired  them  in  good  faith, 
but  if  in  a  suit  upon  them  the  defence  is  such  as  to  require  him  to 
show  that  value  was  paid,  it  is  not  in  every  instance  necessary  for 
him  to  show  that  Jie  paid  it,  as  his  title  will  be  sustained  if  any  pre- 
vious holder  gave  value,^  —  the  rule  being,  that  a  person  who  suc- 
ceeds to  the  title  of  a  bond  fide  holder  is  entitled  to  stand  upon  such 
title,  although  not  a  bond  fide  holder  himself." 

If  the  bonds  were  fraudulently  issued,  the  burden  is  upon  the 
holder  to  show  that  he  not  only  acquired  them  for  value,  but  also 
in  good  faith,  without  notice  or  knowledge  of  the  infirmity.*    A  con- 

^  Lippincott  v,  Pana,  92  111.  24.  In  authorized  to  subecribe,  in  behalf  of  town- 
Allen  0.  Louisiana,  103  U.  S.  80,  it  ap-  ships  in  their  respective  counties,  to  the 
peared  that  the  constitution  of  Missouri  capital  stock  of  any  railroad  company 
forbids  the  legislature  to  authorize  any  within  that  State,  "  building,  or  proposing 
city  to  become  a  stockholder  in,  or  loan  to  build,  a  railroad  into,  through,  or  near 
its  credit  to  any  corporation  without  two-  such  township,"  and  to  issue  bonds  in  the 
thirds  of  the  qualified  voters  at  an  elec-  name  -of  the  county  in  payment  of  such 
tion  shall  assent  thereto.  The  charter  of  subscription.  There  was  a  vote  of  a  town- 
the  city  of  L.,  in  that  State,  provides  in  ship  in  favor  of  issuing  bonds  in  aid  of  a 
one  section  that  the  funded  city  debt,  in-  particular  railroad  company.  The  sub- 
chding  fl00,000  to  be  subscribed  to  rail-  scription  was  made,  and  the  bonds  issued, 
roads  terminating  at,  or  passing  through  reciting  that  they  were  authorized  by  a 
the  eity,  shall  not  exceed  $200,000,  pro-  vote  of  the  people,  and  were  issued  under 
vided  that  it  may  be  increased  to  $250,000  and  pursuant  to  an  order  of  the  county 
by  ordinance  submitted  to  the  taxpayers  court  by  authority  of  the  act.  When  the 
of  the  city  at  an  election.  A  minority  of  vote  was  taken,  and  the  bonds  issued,  the 
the  votes  cast  at  such  election  shall  de-  company  did  not  propose  to  build  a  road 
termine  the  question  for  or  against  such  into  or  through  the  township;  but  it  was 
ordinance.  Another  section  provides  that  proposing  to  build  one  from  a  point  nine 
it  may  subscribe  for  the  stock  of  a  rail-  miles  distant  from  the  township  to  a  far- 
road  company  connecting  with  the  city,  ther  distance.  Interest  on  the  bonds  was 
upon  a  similar  submission  and  vote.  An-  paid  for  three  years.  In  a  suit  on  con- 
other  section  provides  that  no  subscription  pons  of  the  bonds  by  a  bond  fidt  holder 
to  stock  of  any  corporation  shall  be  made  for  value,  it  was  held  that  the  courts 
except  as  provided  by  law,  and  that  no  should  acquiesce  in  the  determination  by 
appropriation  shaU  be  made  for  any  im-  the  qualified  voters  and  the  local  authori- 
provement  beyond  the  city  limit*  unless  ties  that  the  proposed  road  was  near  the 
a  majority  of  aU  votes  cast  at  an  election  township,  and  hold  that  there  was  legis- 
at  which  the  question  is  submitted  shall  lative  authority  for  issuing  tlie  bonds, 
be  in  fiivor  of  the  appropriation.  It  was  VanHostrup  p.  Madison,  1  Wall.  (U.  S.) 
held  that  the  statute  gave  no  authority  to  291;  Meyer  v.  Muscatine,  id.  391  ;  Kirk- 
the  city  to  subscribe  for  stock  in  a  rail-  bride  p.  Lafayette  County,  U.  S. 
road  corporation,  and  that  bonds  issued  2  Montclair  v,  Ramsdell,  107  U.  S.  147. 
by  the  city  under  such  statute  would  be  •  Foote  v.  Hancock,  16  Blatchf.  (U.  S. 
void  in  the  hands  of  an  innocent  holder  C.  C.)  848;  New  Buffalo  ».  Iron  Co.,  105 
for  value.    Board  of  Education  v.  Taft,  U.  S.  78. 

7  111.  App.   671.     But  in  a  case  arising         *  Bailey  ».  I-rfinsinp.  13  Blatrhf.  (IT.  S. 

from  Miasonri  under  an  act  of  the  legis-  C.  C.)  424  :  Irwin  v.  Ontario,  18  id.  2.59  ; 

hitoR,  the  county  conrte  of  counties  were  Phelps  v.  licwiston,  15  id.  131  ;  Whiting 
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tractor  to  whom  bonds  are  delivered  in  payment  for  work  in  build- 
ing tbe  railroad,  is  held  to  be  a  holder  for  value,  although  he  took  the 
bonds  upon  an  antecedent  debt,  if  he  took  them  in  good  faith.^  The 
rule  is,  that  a  paity  who  takes  negotiable  coupon  bonds,  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any  defect  of  title 
and  in  good  faith,  holds  them  by  a  title  valid  against  all  the  world. 
Suspicion  of  defect  of  title,  or  the  knowledge  of  draimstances  which 
would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the  transa^ction,  loill  not 
defeat  his  title.  That  result  can  be  produced  only  by  bad  faith  on 
his  part.^  Bonds  for  the  payment  of  money,  with  interest  warrants 
attached,  are  everywhere  encouraged  as  a  safe  and  convenient  me- 
dium for  the  settlement  of  balances  among  mercantile  men;  any 
course  of  judicial  decision  calculated  to  restrain  or  impede  their  free 
and  unembarrassed  circulation,  would  be  contrary  to  the  soundest 
principles  of  public  policy.  Such  instruments  are  protected  in  the 
possession  of  an  indorsee,  not  merely  because  they  are  negotiable, 
but  also  because  of  their  general  convenience  in  mercantile  affairs.^ 

V,  Potter,  IS  id.   165;  Phelps  v.  Tatea,  paniea,   and  by  the  latter  sold  to  por- 

16  id.  192.  chasers  in  Holland.     Soon  afterward  the 

1  Foote  V.  Hancock,  16  Blatchf.  (U.  S.  Supreme  Court  of  Florida  a4judged  the 

C.  C.)  348.  bonds  of  the  State  given  to  the  nilroad 

^  Murray  v.  Lardner,  2  Wall.  (U.  S.)  companies  to  be  null  and  void  for  want 

no.  of  authority  (see  15  Fla.  455-690;  16  id. 

'  Smith  V.Sac  County,  11  Wall.  (U.  S.)  708),  and  the  railroad  companies  sought 
150.  In  Florida,  &c.  R.  R.  Co.  v.  Schutte,  to  evade  the  payment  of  their  own  bonds 
103  U.  S.  118,  by  an  act  of  the  legislature  by  alleging  that  they  were  issued  and  cx- 
of  Florida,  the  governor  of  that  State  was  changed  without  the  sanction  of  the  corn- 
authorized  to  exchange  the  bonds  of  the  panics  in  their  corporate  capacity.  In 
State  with  the  F.  R,  R.  Co.  and  the  this  condition  of  affairs  Schutte  and  oth- 
J.  R.  R.  Co.,  dollar  for  dollar,  to  a  ers,  the  Dutch  bondholders,  claimed  to  be 
speoiOpd  amount  per  mile  of  railit)ad,  entitled  to  the  bonds  of  the  railroad  com- 
the  bonds  of  the  railroad  companies  to  panies  held  by  the  State,  and  brought 
be  a  stfltutory  lien  upon  the  roads  to  action  to  have  it  declaiwi  that  they,  as 
secure  the  payment  of  the  State  bonds,  holders  of  the  State  bonds,  have  a  lien 
This  was  done  in  order  to  aid  the  rail-  on  the  railroads  to  the  amount  of  the 
roads  by  lending  to  them  the  credit  of  bonds  so  held  by  them,  and  to  have  the 
the  State.  The  exchange  was  duly  msde,  railroad  sold  to  satisfy  the  same.  The 
the  F.  R.  R.  Co.  receiving  |1, 000.000,  railroad  companies  brought  suit  to  have 
and  the  J.  R.  R.  Co.  $3,000,000  of  the  their  bonds  cancelled.  It  was  held  that 
Stat«  bonds.  These  bonds  the  companies  the  bondholders  of  the  State  bonds  are  in 
sold  to  purehasers  in  Holland,  through  the  position  of  purchasers  for  value  and 
an  agency  established  in  Ix>ndon.  The  in  good  faith,  and  are  entitled  to  relief 
railroad  companies  soon  defaulted  upon  accordingly ;  that  although  the  State  bonds 
the  interest  of  their  bonds  given  to  the  are  unconstitutional,  the  railroad  compa- 
State,  and  the  State  in  turn  defaulted  nies  are  not  free  fh>m  responsibility  to  the 
upon  its  bonds  given  to  the  railroad  com-  holders.    The  bonds,  as  obligations  of  the 
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Where  the  bonds  are  payable  npoD  a  conditioD,  or  where  there  is  any 
uncertainty  as  to  the  amount  of  principal  or  interest,  and  the  place 
of  payment  is  left  blank,  they  are  deprived  of  the  character  of  nego- 
tiable instruments.  Thus,  where  bonds  were  executed  by  a  corpo- 
ration for  a  certain  amount  in  pounds  sterling  if  payable  in  London, 
or  for  a  certain  amount  in  dollars  if  payable  in  New  York  or  New 
Orleans,  and  by  a  provision  in  the  bond  the  president  was  author- 
ized by  his  indorsement  to  fix  the  place  of  payment,  and  each  bond 
contained  an  indorsement  signed  by  the  president  leaving  the  place 
of  payment  blank,  it  was  held  that  the  bonds  were  not  negotiable ; 
and  that  the  bonds  having  been  stolen,  and  gone  into  the  hands  of 
innocent  holders,  they  had  no  authority  to  fill  the  blanks ;  but  that 
they  held  the  bonds  subject  to  any  defect  of  title  arising  from  the 
manner  in  which  they  were  put  in  circulation.^  But  a  blank  for 
the  name  of  the  payee  may  be  filled  by  any  holder,  by  writing 
his  own  name  therein,  as  the  bond  has  the  same  qualities  of  nego- 
tiability as  a  bond  completely  filled ;  and  the  authority  to  fill  the 
blank  is  implied  from  the  obligors  putting  it  in  circulation  in  that 
condition* 

State,  are  Toid;  htU  <m  agavnat  ths  eompa-  secured  by  mortgage  of  that  date,  and 

mitt  which  told  them,  they  are  qoodL    Uav-  each  had  attached  interest  coupons  from 

iag  been  put  on  the  market  by  the  eompanies  the  same  date,  two  of  which  were  over- 

00  valid  bonds,  the  eompaniee  are  estopped  due,  being  payable  October  1,  1870,  and 

from  setting  up  their  UTieonstittttionality.  April  1,  1871.     The  bonds  and  the  mort- 

A  statotoiy  Uen  in  the  nature  of  a  first  gage  contained    a  provision    authorizing 

mortgage  having  been  given  to  the  State  foreclosure  in  case  of  default  in  interest 

to  aeeure  such  bonds  on  the  property  of  for  six  months ;  the  bonds  required  a  de- 

the  railroad  companies,  the  governor  of  mand  to  be  made,  but  the  mortgage  not 

tbe  State  has  fuU  power  to  take  possession  requiring  it.    At  the  time  she  received 

of  the  railroads  and  seU  them,  and  hold  the  bonds  the  I.  railroad  was  only  a  pro- 

the  proceeds  for  the  redemption  of  the  jected   railroad.      C.   was    vice-president 

State  bonds  held  by  bond  fide  holders,  and  acting  president    of   the    company. 

^  Jackson  v.  Vicksbui^h,  &c.  R.  R.  Co.  The  bonds  were  regularly  executed  and 

2  Woods  (CJ.  S.  C.  C),  141.  in  possession  of  0.,  who  had  no  express 

'  Boyd  V.  Kennedy,  38  N.  J.  L.  146.  authority  to  dispose  of  them,  but  who 
In  Indiana,  &c.  R.  R.  Co.  v.  Sprague,  103  claimed  a  lien  on  them  for  advances  made 
U.  8.  756,  C.  owed  S.,  a  woman,  $25,000,  to  the  company.  It  was  held  that  S.  was 
for  which  she  held  his  note.  He  sold  her  a  bond  fide  purchaser  for  value  from  C, 
175,000  in  bonds  of  the  M.  raUroad  com-  and  could  enforce  the  bonds  against  the  I. 
pany,  which  she  paid  for  partly  by  the  company.  Possession  of  negotiable  bonds 
note  and  partly  by  other  securities.  The  carries  with  it  the  title  to  the  holder, 
company  depositing  its  interest,  she,  at  Murray  v.  Lardner,  2  Wall  (U.  S.)  121. 
his  instance,  returned  the  bonds,  and  re-  S.,  therefore,  bought  the  bonds  of  a  per- 
ceived from  him  in  exchange  bonds  of  the  I.  son  presumptively  the  owner,  and  paid 
nilroad  company  for  $75,000.  This  was  fbr  them  a  full  and  valuable  considera- 
Jane  24,  1871.  Those  last  bonds  were  tion.  The  provision  of  the  bonds  require 
<iated  April  1,  1870,  were  negotiable,  were  ing  d«mand  before  the  debt  became  due 
VOT*  I.  — 19 
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SeC.  105.  BnbmiBsion  to  Popular  Vote,  when  neoessaix:  CoiiBeiitB, 
Petitioiis,  eto.  —  Except  where  there  is  an  express  constitutional 
restriction  upon  the  power  of  the  legislature  in  that  respect,  it  may 
confer  upon  municipal  corporations  authority  to  subscribe  for  stock  in 
a  railroad  corporation,  or  to  pledge  its  credit  therefor,  without  sub- 
mitting the  question  to  a  vote  of  the  people.*  But  there  is  now  no 
question  but  that  the  legislature  may  direct  that  the  question  shall 
be  submitted  to  a  vote  of  the  people,  without  rendering  the  act  ob- 
noxious to  any  constitutional  objection  upon  the  ground  that  it 
amounts  to  a  delegation  of  legislative  powers.^    But  the  question 

controlled  that  of  the   mortgage,  which  not    turn    on    this    circumstance    alone, 
did  not.     The  bonds  were,  therefore,  not  There  were  other  significant  indicatioDS 
due  when  S.  purchased.    The  mere  pre-  of  the  invalidity  of  the  bonds,  and  the 
sence  of  two  unpaid  coupons  upon    the  opinion  must  be  restricted  to  the  case  be- 
bouds  purchased  was  not  of  itself  suffi-  fore  the  court.     Even  if  3.  was  pat  on  id- 
cient  evidence  of   the    dishonor  of   the  quiry,   the  facts  that    she    would    have 
bonds  to  which  they  were  attached.     This  discovered  would  have  explained  satisfac- 
point  has  been  expressly  ruled  in  Crom-  torily  the  presence  of  the  unpaid  coupons, 
well  V.  Sac  County,  96  U.  S.  51.     In  that         ^  Thomiwon  v.   Lee  County,   8  Wall, 
case  it  is  said  :  "  The  non-payment  of  an  (U.    S.)  887;   McCallie  v.   Chattanooga, 
instalment  of    interest  when  due  could  3  Head  (Tenn.),  817  ;   Ralls  County  t. 
not  affect  the  negotiability  of  the  bonds  Doaglsss,  105  U.  S.  723.     A  statute  pro- 
or  of   the    suhset^uent   coupons.      Until  viding   that  a   municipality    may    issue 
their  maturity  the  purchaser  for  value,  bonds  in  aid  of  a  particular  railroad,  "  for 
without  notice  of  their  invalidity  as  be-  such  sum  or  sums  ...  as  may  be  agreed 
tween    antecedent     parties,    would    take  upon  by  and  between  the  directors  of  the 
them  discharged    from    all    infirmities."  railroad  and  the  proper  officers  of**  such 
To  the  same  effect  see  Nat.  Bank  of  N.  A.  municipality,  was  held  constitutional  with- 
V,  Kirby,  108  Mass.  497,  and  Boss  v.  Hen-  in  the  provisions  of  a  clause  therein  reqnir- 
nett,  15  Wis.  260.     In  the  case  of  Parsons  ing  the  legislature  to  restrict  the  power  of 
V,  Jackson,    99    U.    S.    484,  the  bonds  taxation,  borrowing  money,  etc,  in  mani- 
which  were  the  subject  of  controversy  had  cipalities,  and  an  enabling  act  authorizing 
never  been  issued,   but  had  been  stolen  anymunicipality  within  the  county  to  issue 
from   the  office  of  the  company.    They  bonds  in  aid  of  a  railroad  running  through 
were  made  payable  either  in  New  Orleans,  any  jiart  of  the  county,  prospective  in  iu 
New  York,  or  London,  as  the  president  of  intent,  and  to  authorize  a  village  incorpo- 
the  railroad  company  might  by  his  in-  rated  subsequently  to  issue  such  bonds, 
doraement  on  the  bonds  determine.     The  was  also  held  to  be  valid.     Long  r.  New 
bonds  contained  no  indoraement  of  the  London,  5  Bias.  (U.  S.  C.  C.)  689. 
president  designating  the  place  of  pay-         *  Starin  v.  Genoa,  28  N.  Y,  489;  Bsnk 
ment ;  they  were  offered  in  the  New  York  of  Rome  v.  Rome,  18  id.  88  ;  Gould*.  Ster- 
market  and  sold  for  a  very  small  consid-  ling,  28  id.  456  ;  Hobartv.  Supervisors,  17 
eration  ;  and  coupons  for  several  years,  due  Cal.  28  ;   Clarke  r.  Rochester,  24  Barb, 
and  unpaid,  were  attached  to  them.     The  (N.  Y. )  446  ;  Grant  v.  Courter,  24  id.  232  ; 
court  held  that  all  these  circumstances  Moens  v,  R^^ading,  21  Penn.  St.  188 ;  Cin- 
affected  the  purchaser  with  notice  of  the  cinnati,  Ac.  R.  R.  Co.  v,  Clinton  County, 
invalidity  of  the  bonds.     It  is  true,  the  1  Ohio  St.  77  ;   Police  Jury  v.  McDon- 
court  said,  that  the  presence  of  the  past-  ough,  8  La.  An.  841  ;  Sbick  v.  Maysville, 
due  and  unpaid  coupons,  was  of  itself  an  &c.  R.  R.  Co.,  18  B.  Mon.  (Ky.)  9 ;  Tal- 
evidence  of  dishonor  sufficient  to  put  the  bot  v.  Dent,  9  B.  Mon.  (Ky. )  526 ;  Cot- 
purchaser  on  inquiry.    But  the  case  did  ton  v,  Leon  County,  6  Fla.  610  ;  Stein  «. 
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most  be  submitted  to  the  legal  voters  of  the  town,  and  cannot  be  con- 
fined to  resident  taxpayers  without  reference  to  the  question  whether 
they  are  l^al  voters  or  not* 

The  power  of  a  municipal  corporation  is  not  exhausted  by  one 
meeting,  but  any  number  of  meetings  may  be  held  until  the  sub- 
scription is  actually  made.  Thus,  an  act  of  the  l^slature  author- 
ized a  city  to  issue  bonds  to  the  amount  of  $100,000,  to  be  loaned  on 
proper  security  to  a  corporation  chartered  at  the  same  session,  to  aid 
in  the  construction  and  completion  of  its  road,  —  the  act  containing  a 
proviso  that  it  should  not  take  effect  until  approved  by  two-thirds 
of  the  electors  present  at  a  city  meeting  held  for  that  purpose. 
Different  meetings  of  the  city  were  holden  for  the  purpose  of  acting 
on  the  subject,  and  a  vote  was  taken  at  each,  and  less  than  two- 
thirds  of  the  votes  were  cast  in  its  favor.  Another  meeting  was  sub- 
seqaently  called  and  holden,  at  which  a  vote  of  more  than  two-thirds 
was  obtained  in  favor  of  the  approval.  It  was  held  that  the  power 
of  the  city  on  the  subject  was  not  exhausted  by  its  first  action,  and 
that  the  action  of  the  last  meeting  was  a  vaUd  acceptance  of  the 
power  to  issue  the  bonds.' 

Where  the  statute  authorizes  a  town,  city,  or  county  to  subscribe 
to  the  stock  of  any  railroad  company  in  the  State,  not  exceeding  a  cer- 
tain sum,  the  power  of  the  town,  etc.,  is  not  exhausted  by  a  subscrip- 
tion for  that  amount  in  one  company,  but  it  may  subscribe  the  same 
amount  in  any  other  company  or  companies,  so  long  as  the  requisite 
consent  to  do  so  is  obtained  in  the  mode  provided  in  the  statute  ;* 
and  the  same  rule  prevails  where  a  municipal  corporation  is  author- 
ized to  subscribe  not  exceeding  a  certain  sum  to  the  stock  of  a  cer- 
tain railroad;  and  several  subscriptions  may  be  made  at  different 
times,  provided  the  aggregate  amount  thereof  does  not  exceed  the 
amount  named  in  the  act.^  Where  a  town,  etc.,  is  authorized  to  vote 
aid  to  a  railroad  company  to  an  amount  not  exceeding  ten  per  cent 
of  the  valuation  of  the  town,  etc.,  the  valuaiion  in  force  at  the  time 
the  vote  was  taken  controls,  although  another  valuation  is  being  made 
and  is  in  process  of  completion.^    A  vote  to  make  a  donation  to  a 

HobQe,  24  Ala.  591 ;  Patterson  v,  Yuba         ^  Harrington  r.  Plainview,  27  Minn. 

Coanty,  18  Gal.  175 ;  Blauding  v.  Burr,  224. 

13  id.  343  ;  Hobart  v,  Bntte  County,  17  id.         ^  Society  for  Savings  v.  City  of  New 

23 ;  Lafayette,  fcc.  ti,  R.  Co.  v.  Geiger,  London,  29  Conn.  174. 

84  Ind.  185  ;  Bank  of  Rome  v.  Rome,  18         *  Chicot  County  v.  Lewis,  108  U.  S.  164. 

N.  Y.  88 ;  Louisrille,  kc.  R.  R.  Co.  v.         *  Empire  «.  Darlington,  101  U.  S.  87. 

Davidaon  County,  1  Soeed  (Tenn. ),  637.  *  Hunt  v,  Hamilton,  25  Kan.  76. 
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railroad  company,  for  which  a  tax  is  to  be  levied  and  the  money 
jiaid,  is  entirely  distinct  from  one  to  create  a  debt  in  respect  to  snch 
donation,  and  will  not  be  construed  to  authorize  the  issue  of  bonds 
of  the  town  for  the  sum  so  voted ;  and  the  fact  that  bonds  were 
issued  and  taxes  have  been  levied  to  pay  the  interest  thereon,  will 
not  estop  the  town  from  setting  up  want  of  power  to  create  the 
debt.^  The  repeal  of  its  charter  does  not  take  the  power  to  issue  its 
bonds  after  the  subscription  has  been  duly  mada'  Where  aid  is 
permitted  to  be  furnished  upon  petition  of  a  majority,  etc.,  of  the 
taxpayers  or  voters  of  a  town  or  county,  the  requisite  number  of 
signers  must  be  procured  before  any  steps  can  legally  be  taken  relat- 
ing thereto ;  but  several  petitions  may  be  signed  and  presented  at 
different  times.^  Joint-owners  of  property  must  be  counted  sepa- 
rately,* —  as  the  joint-owners  of  lands,  partners,  etc.*  Where  a  ma- 
jority of  taxpayers  only  is  required,  non-residents  who  pay  taxes 
and  who  are  enrolled  for  that  purpose,  must  be  counted  in  estimating 
the  number  necessary  to  unite  in  the  petition  ;^  and  the  last  assess- 
ment-roll of  the  town  containing  the  names  of  the  persons  owning 
or  representing  property  within  the  limits  of  the  town,  is  the 
eriterionJ 

The  petition  required  is  that  of  the  taxpayers,  and  the  act  is  not 
satisfied  by  the  petition  of  an  agent.^  But  it  is  not  necessary  that 
the  petitioners  should  be  the  owners  of  the  property  for  which  they 
are  taxed.  If  they  represent  it,  in  any  capacity,  and  are  assessed 
on  the  tax-list  as  so  representing  it,  then  they  are  taxpayers^  and 
may  become  petitioners.®    It  is  not  sufficient  that  the  signatures  to 

^  Schaffer  v.  Bonluun,  95  111.  368.  petitioaen  aro  a  minority  ot  the  ttzpty- 

'  Bahcock  v.  Helena,  34  Ark.  499.  era  of  the  town,  appearing  on  the  last 

*  Peoplev.  Hngbitt,  5Lans.  (N.  Y.)89.  preceding  aasessnient-Toll,  not  inrlnding 

*  People  V.  Franklin,  5  Lans.  (N.  Y.)  those  taxed  for  dogs  or  highway  tax  only  ; 
129.  an  averment  they  are  an^jori^,  and  that 

^  People  V.  Hugbitt,  ante,  their  names  appear  thereon,  is  insofficient. 

*  People  V.  Oliver,  1  T.  *  C.  (N.  Y.)  Wellsborough  v.  New  York  A  Canada 
570.  R.  R.  Co.,  76  N.  Y.  182.  And  the  poviaioa 

^  People  V.  Hulbert,  59  Barb.  (N.  Y.),  that  the  commiaeioners  shall  not  so  issoa 

446.  bonds  in  aid  of  a  railroad  that  more  than 

'  People  V.  Smith,  45  N.  Y.  772  ;  see  ten  per  cent  of  the  principal  of  the  whole 

also  People  v.  Peck,  62  Barbour  (N.  Y.),  amount  shall  become  due  in  any  one  year, 

545  ;  4  Lans.  (N.  Y. )  529.  does  not  repeal  a  statute  under  which  they 

*  People  V,  Hulbert,  mUe,  In  New  can  elect  whether  to  make  the  bonds  pay- 
York  under  the  statute  it  is  held  that  able  thirty  years  from  date  or  at  a  leas 
a  petition  to  the  county  judge,  nnder  time.  Syracuse  Savings  Bank  «l  Ssneoa 
the  statute  for  bonding  a  town  in  aid  Falls,  21  Hon  (N.  Y)^  S04. 

of  a  lailroad,  must  set  forth  that  the 
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the  petition  are  proved,  unleea  such  petitioners  are  in  some  way 
identified  as  the  persons  named  on  the  "last  preceding  tax-list  or 
assessment-rolL"  If  the  names  upon  both  are  identical,  this  is 
prima  fiuie  evidence  that  the  persons  are  the  sama 

The  authority  conferred  by  the  act  must  be  exercised  in  a  strict 
conformity  to,  and  by  a  rigid  compliance  with,  the  letter  and  spirit 
of  the  statute.^  Where  it  is  the  duty  of  the  common  council  of  a 
city  to  determine  whether  the  requisite  number  of  the  freeholders 
of  the  city  have  petitioned  for  the  subscription  (no  other  tribunal 
having  been  provided  for  the  purpose),  and  it  has  passed  upon  that 
question,  its  determination  is  conclusive,  unless  set  aside  in  some 
direct  proceeding  for  that  purpose.^ 

In  proceedings  under  an  act  to  issue  bonds  in  aid  of  the  con- 
struction of  a  railroad,  the  petition  must  direct  whether  it  is  in  stocky 
or  in  hmdsy  that  the  money  to  be  raised  shall  be  invested.'  If  the 
statute  gives  to  a  town  authority  to  give  aid  to  either  of  two  rail- 
roads, the  town  as  such  must  designate  the  road  to  which  the  aid 
shall  be  given,  and  this  power  cannot  be  delegated  to  a  committee.^ 
The  fact  that  false  representations  were  made  to  voters  to  induce 
them  to  vote  for  furnishing  aid,  wiU  not  invalidate  the  result;^  but 
if  a  portion  of  those  voting  for  aid  were  aliens  or  persons  who  are 
not  l^al  voters,  the  subscription  is  invalid  and  cannot  be  enforced^ 

Authority  given  to  issue  bonds  for  a  specific  purpose  does  not 
confer  authority  to  issue  them  for  any  other  purpose,  and  if  under 
cover  of  such  authority  they  are  issued  for  another  purpose,  they  are 
void.  Thus,  the  charter  of  a  city  provided  for  the  construction  of  a 
city  hall  and  other  structures  of  public  necessity  and  utility,  and 
for  the  issuing  of  bonds  for  the  payment  of  the  same.  It  was  held 
that  the  city  had  no  power  to  issue  bonds  to  pay  for  a  tract  of  land 

^  People  V.  Smith,  45  N.  Y.  772.  mfgority  of  the  supenrisoTS  of  said  town, 

*  Evansville,  Indianftpolis  ft  Cleveland  and  ratified  by  the  legal  votera  thereof,  at 
R.  R.  Co.  9.  Evansrille,  15  Ind.  895.  an  election  held  for  that  purpose,  pursnant 

*  People  t.  Van  YaUcenburg,  68  Barb,  to  the  statute  authorizing  it,  the  portion 
(N.  Y.)  105.  of  an  answer  avening  that  the  voters  were 

*  Monadnoek  B.  B*  Ca  v.  Peterboro,  influenced  by  false  promises  that  the  com- 
49  N.  H.  281.  V^'^Y  would  build  its  engine-houses,  car 

*  PlatlviUe  f>.  CMena,  he,  R.  B.  Co.,  and  machine-shops  in  said  town,  and 
43  Wia.  493  ;  Cedar  Rapids,  ftc.  R.  R  Co.  thereby  increase  the  property  and  popula- 
V.  Boone  Countyi  34  Iowa,  45*  In  State  tion, — was  stricken  out,  as  irrelevant.  So, 
9.  Lake  City,  26  Minn.  404,  to  a  writ  of  also,  as  to  the  portion  of  snch  answer 
mandamus  reciting  that  the  ordinance,  averring  that  the  supervisors  had  been 
vhoae  proviaoiis  in  aid  of  a  railway  com-  corrupted  by  fraudulent  promises  and  con- 
pany  were  sooght  to  be  enforced  against  siderations. 

the  town,  was  duly  passed  by  a  vote  of  a         *  People  v,  Cline,  68  IlL  594. 
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to  be  given  to  a  railroad  company,  upon  which  to  build  its  depot 
and  machine-shops ;  and  that  there  could  be  no  bond  fide  holders  of 
the  bonds  without  notice.^ 

Where  the  charter  of  a  railroad  company  contains  a  clause  allow- 
ing it  to  receive  subscriptions  from  "  any  town,  city,  village,  or  county," 
this  does  not  authorize  any  municipal  corporation  to  subscribe  for 
stock  which  could  not  subscribe  under  the  statute  existing,  confeiring 
such  power ;  and  where  the  general  law  relating  thereto  restricts  sub- 
scriptions to  "  cities  and  counties,"  the  charter  provision  does  not  en- 
large the  terms  of  the  grant.^ 

Sec.  106.  Rule  wbere  Anthority  is  given  in  Charter  of  the  tJ^^mmA 
Company,  etc.  —  Where  the  charter  of  a  railroad  company  authorized 
it  to  receive  subscriptions  to  its  stock  from  a  county  without  a  vote 
of  the  people,  it  was  held  that  a  prior  special  act  of  the  legisla^ 
ture,  requiring  a  vote  of  the  taxpayers  as  a  condition  precedent  to 
such  subscription,  did  not  affect  the  validity  of  bonds  in  the  bands 
of  innocent  purchasers.^ 

Sec.  107.  'Where  two  Acts  confer  Authority.  —  An  act  of  the 
legislature  authorized  a  town  to  subscribe  to  the  stock  of  a  horse  or 
street  railroad,  and  to  levy  a  tax  upon  the  real  and  personal  property 
within  a  certain  district  for  the  payment  of  such  subscription ;  and 
further  pi*ovided  that  *'  said  district,  in  subscribing  to  a  horse  or  street 
railroad  company,  and  in  voting  taxes  to  be  levied  for  the  same, 
shall  be  governed  by  the  law  regulating  the  subscription  to  railroad 
companies  of  municipal  townships."  This  latter  act  authorized  the 
issuing  of  bonds.  It  was  held  that  the  whole  act,  construed  together, 
and  embracing  the  provision  of  the  township  act,  authorized  the 
issuing  of  bonds  as  well  as  the  voting  of  a  tax.* 

Sec.  108.  Out  of  what  Fund  should  l>e  paid.  —  A  county  court, 
authorized  to  levy  a  tax  for  county  purposes  of  not  more  than  one 
half  of  one  per  cent  upon  the  assessed  value  of  the  taxable  propertj 
of  the  county  for  each  year,  subscribed  for  stock  of  a  railroad  com- 
pany and  issued  bonds  in  payment  therefor,  pursuant  to  a  law  which 
authorized  a  levy  of  a  special  tax  "  not  to  exceed  one  twentieth  of 

1  Lewis  V.  Shreveport,  8  Woods  (U.  3.  gations.    Singer  Mannf.  Co.  v.  Eliabeth, 

0.  C. ),  206.     If  a  municipal  corporation  42  N.  J.  I*  249. 

has  the  right  to  borrow  money  for  a  ape-  •  Htzman  v.  Freebazg,  92  DL  111. 

cific  purpose  on  bonds  running  for  twenty  •  Burr  «.  Chariton  County,  2  McCiaiy 

years,  and  by  mistake  issues  bonds  for  the  (U.  8.  C.  C),  608. 

same  purpose  under  another  grant  of  an-  *  Henderson    v.    Jackaon   Coonty,   2 

thority,   such  bonds  running  for  a  less  McCrary  (U.  S.  C.  C),  616. 
period,  the  bonds  so  issued  are  legal  obli- 
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one  per  cent,  upon  the  assessed  value  of  the  taxable  property  for 
each  year/'  to  pay  the  same  It  was  held  that  if  the  levy  of  one 
twentieth  of  one  per  cent  was  insufficient,  the  holders  of  such  bonds 
were  entitled  to  be  paid  the  balance  out  of  the  general  funds  of  the 
county,  but  not  out  of  the  general  revenues.^ 

Sec.  109.  iffajority,  two-thirds  Vote,  eta  —  Where  the  enabb'ng 
act  provides  that  it  shall  become  operative  if  a  majority,  or  two- 
thirds,  etc.,  of  the  legal  voters  of  the  town  shall  so  determine  by 
vote,  a  majority  or  two-ihirda  of  the  legal  voters  acttuUly  voting  at  the 
meeting  called  for  that  purpose  is  meant,  and  not  a  majority  or  two- 
thirds  of  all  the  l^al  voters  in  the  town ;  ^  and  all  the  voters  who 
do  not  attend  the  meeting  are  presumed  to  assent  to  the  ex- 
pressed will  of  a  majority  of  those  voting,  unless  the  law  providing 
for  the  election  otherwise  declares.^  But  where  the  statute  provides 
for  the  pledging  of  the  credit  of  a  town,  or  issuing  bonds,  etc.,  to  aid 
in  the  construction  of  a  railroad  if  a  majority  or  two-thirds  of  the 
legal  voters  who  are  taxpayers  sign  a  petition  to  that  effect,  a  ma- 
jority or  two-thirds  of  all  the  legal  voters  who  are  taxpayers  in  the 
town  is  intended,  and  unless  obtained,  the  authority  cannot  be 
granted ;  and  if  the  requisite  number  is  not  obtained,  any  effort  to 
issue  bonds  is  ill^aL^    Where,  as  is  often  the  case  in  these  statutes, 

1  United  States  v,  Knox  Co.,  2  Mc-  had  been  acted  upon.     Those  of  the  tax- 

Crary  (U.  S.  C.  C),  625.  payers  not  executing  the  revocations  were 

^  Milner  v.  Pensacola,  2  Woods  (U.  S.  insufficient  in  number  to  constitute  the 

C.   C. ),   632  ;    St  Joseph's  Township  v,  majority  sufficient  to  bind  the  town.     The 

Rogers,   16  Wall.  (U.  S.)  644 ;  Webb  v,  assessors,  however,  disregarded  the  revo- 

Lafayette  County,    67    Mo.    853  ;    Cass  cations  and  filed  the  statutory  affidavit. 

County  V,  Johnson,  95  U.  S.  366  ;  Wood-  Upon  suit  brought  by  the  town  to  compel 

son  V.  Braasfield,  67  Mo.  831  ;  People  v.  the  cancellation  of  the  bonds  issued,   it 

Chapman,  66  111.  187 ;  People  v.  Hoop,  was  held  that  it  was  immaterial  that  the 

67  id.  62  ;  Melvin  v,  Lisenby,  72  id.  63  ;  revocations  were  not  filed  in  the  town  or 

Keiger  v.  Beaufort,  70  N.  C.  819  ;  Cass  v.  county  clerk's  office,  and  that  a  tender  of 

Jordan,  95  U.  S.   373  ;  Hawkins  v.  Car-  the  stock  received  for  the  bonds  was  not 

roU  County,  50  Miss.  735  ;  I^uisville,  &c.  necessary  as  a  prerequisite  to  bringing  the 

R.  R.  Co.  9.  Tennessee,  8  Heisk.  (Tenn.)  action.     Springport  v.  Teutonia  Savings 

*^3-  Bank,  84  N.  Y.  403.     Where  an  affidavit 

«  Cass  County  v.  Johnston,  95  U.  S.  is  required  of  town  officers  by  the  statute 

860 ;  overruling  Harehman  v.  Bates  Co.,  providing  for  the  issue  of  bonds  in  pay- 

92  U.  8.  696,  to  the  contrary.  ment  for  raili-oad  stock,  it  is  not  conclu- 

*  Under  an  act  authorizing  a  town  to  sive    as  to  the  requisite    consent    of   a 

subscribe  for  stock  of  a  railroad  company,  majority  of  taxpayers,  but  is  prima  facie 

and  to  issue  its  bonds  therefor,  certain  of  evidence  only,  and  may  be  disputed  in  a 

the  taxpayers  executed  and  acknowledged  suit  brought  upon  the  bonds  by  one  tak- 

revocations  of  their  consents,  and  deliv-  ing  them  in  good  faith  and  for  value. 

ered  them  to  the  assessors  while  the  con-  Cagwin  v.  Hancock,  84  N.  Y.  532. 
sents  were  before  them,  and  before  they 
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the  authority  to  bond  the  town,  etc.,  is  made  to  depend  upon  secur- 
ing the  consent  of  a  majority  or  any  other  proportion  of  the  legal 
voters  and  taxpayers  of  the  town,  eta,  any  person  signing  the  con- 
sent may,  at  any  time  before  action  has  been  taken  thereunder,  re- 
voke his  consent,*  but  not  afterwards.^ 

Where  a  two-thirds  vote  is  necessary  to  appropriate  money  to  aid 
in  the  construction  of  a  railroad,  a  two-thirds  vote  is  also  necessary 
to  raise  it.^ 

Sec.  110.  "Who  alioiild  make  Snbsoripttona.  —  Where  the  act  is 
silent  as  to  who  shaU  make  the  subscription  for  a  town,  the  sub- 
scription should  doubtless  be  made  by  those  officers  who  by  law  are 
endowed  with  the  power  to  execute  contracts  for  the  town.  But 
where  the  act  provides  that  two  or  more  commissioners  shall  be  ap- 
pointed for  that  purpose,  they  alone  can  make  the  subscription ;  and 
in  performing  this  act  they  are  agents  of  the  town,  and  of  no  other 
party  in  that  business,  and  are  responsible  to  no  other  party  for  the 
manner  in  which  it  ia  executed,  even  though  they  incorporate  in 
their  contract  of  subscription  conditions  beyond  what  are  contained 
in  the  instrument  of  assent,  by  which  they  received  their  appoint- 
ment and  authority ;  and  the  insertion  of  such  conditions  by  them  is 
not  a  void  act,  unless  thetaum  chooses  to  maJce  it  so;  and  no  other  party 
can  repudiate  them.  Their  powers  are  joint,  and  all  must  act,  and 
the  act  of  a  majority  is  not  sufficient  When  they  have  made  their 
subscription  and  delivered  it  to  the  company,  their  powers  are 
exhausted,  and  they  cannot  make  another  subscription  in  lieu  of 
the  first.* 

Where  the  question  as  to  whether  a  subscription  shall  be  made, 
and  the  amount  thereof,  is  left  to  certain  officers  or  boards,  their 
decision  is  final,  and  must  cover  every  point  submitted  to  them ;  and 
they  cannot  leave  any  point  required  to  be  decided  by  them  to  the 
discretion  of  any  other  persons  or  board.  Thus,  where  an  act  of 
the  legislature  authorized  the  subscription  to  the  stock  of  a  railway 
company,  to  be  made  by  certain  counties  upon  the  recommendation 
of  the  grand  jury  being  first  made,  it  was  held  that  all  discretionaiy 

1  People  V.  Wagner,  1  T.  &  C.  (N.  Y. )  »  Monadnock  R.  R.  Co.  9.  Petcrboio, 

221  ;  People  v.  Deyoe,  1  T.  &  C.  (N.  Y.)  40  N.  H.  281. 

142.  ♦  DanvUlev.  Hontpelier,  fcc.  R.  R.  Co., 

«  First  National  Bank  of  North  Ben-  48  Vt.  144.    But  see  Pint  National  Bank 

ningtonv.  Dorset,  16 Blatchf.  (U.S. C.C.)  of  North  Bennington  v.    Arlington,   1« 

62  ;  People  v.  Hatch,  1  T.  &  C.  (N.  Y.)  Blatchf.  (U.  S.  C.  C.)  67,  where  bondi 

lis  ;  Noble  v,  Vincennes,  42  Ind.  125.  signed  by  only  two  oat  of  tknc  selectmen 

were  held  valid* 
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power  toaching  the  subscription  was  given  exclusively  to  the  grand 
jury,  and  they  could  not  transfer  any  part  of  it  to  the  county  com- 
missioners; that  the  recommendation  of  the  grand  jury  that  an 
amount  not  exceeding  a  certain  sum  be  subscribed,  was  not  a  com- 
pliance with  the  provisions  of  the  act  The  amount  should  have 
been  designated.  The  law  in  force  at  the  time  that  the  proposal  for 
a  contract  is  made,  is  a  part  of  it,  and  if  the  proposal  is  not  accepted 
until  after  the  law  is  essentially  changed,  such  acceptance  comes  too 
late.  Where  the  act  authorizing  the  subscription  provided  that  the 
acceptance  of  its  provisions  by  the  company  should  also  be  deemed 
an  acceptance  of  another  act  imposing  certain  restrictions  on  the 
corporation,  and  the  latter  act  was  repealed  before  the  acceptance  of 
the  subscription,  and  after  the  recommendation  of  the  grand  jury, 
it  was  held  that  the  subscription  could  not  be  subsequently  made.^ 

Sec.  111.  Denomination  of  Honda.  — If  the  act  giving  authority  for 
their  issue  fixes  the  denomination  of  the  bonds,  that  is  conclusive  ; 
but  if  the  denomination  of  the  bonds  is  not  fixed  by  the  act,  it  may 
be  fixed  by  the  officers  charged  with  their  issue,  provided  the  total 
amount  issued  does  not  exceed  that  set  forth  in  the  proposal  accepted 
by  the  vote  of  the  qualified  voters.* 

Sec.  112.  By  whom  Bonds  should  be  exeoated.  — When  by  legis- 
lative enactment  a  town  is  empowered  to  raise  money  by  a  loan  for 
a  specified  purpose,  and  the  act  is  silent  as  to  the  officers  who  shall 
make  the  loan  and  issue  the  bonds,  the  municipal  officers  would  be 
authorized  to  perform  those  duties ;  and  before  issuing  the  bonds, 
such  officers  must  determine  whether  the  town  has  executed  the 
power  conferred  upon  it  in  accordance  with  the  provisions  of  the  act ; 
and  their  recital  upon  the  face  of  the  bond  of  the  facts  in  regard  to 
that  matter,  as  they  had  determined  them  to  be,  would  be  conclusive 
upon  the  town  in  an  action  by  a  bondholder  for  value  to  recover  the 
amount  of  an  interest  coupon.^  But  where  the  statute  specially  pro- 
vides what  officers  shall  issue  them,  only  the  officers  designated  can 
do  80.^    The  fact  that  the  officers  signing  the  bonds  were  not  legally 

^  Mercer  County  v.    Pittsburgh,   ka,  poses  under  seal ;  and  in  eonstraing  town 

E  B.  Co.,  27  Penn.  St.  889.  records,  evidentiary  of  the  action  of  the 

'  County   of   Greene   v.   Daniel,   102  town,  the  word  is  to  be  so  construed. 

U.  8. 187.  Lane  v.  Embden,  72  Me.  354. 

*  In  its  ordinary,  popular  signification,         ^  Danville  v,   Montpelier,   &c.   R.  R. 

the  word  '*bond*'  includes  instraments  Co.,  48  Vt.  144.    But  a  majority  of  them 

iMt  under  seal,  by  which  the  maker  binds  may  perform  the  act.    Thus  where  only 

himself  to  pay  money  or  do  some  specified  tioo  out  of  three  of  the  selectmen  of  a  town 

set,  as  well  as  instruments  for  like  pur-  signed  the  bonds,  they  were  held  valid. 
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elected,  if  they  are  officers  de  facto,  will  not  defeat  liability  upon 
the  bonds  as  against  a  bond  fide  holder.  Thus,  it  has  been  held  that 
county  bonds  issued  by  a  (2e  facto  county  court,  sealed  with  the  seal 
of  the  court,  and  signed  by  the  de  facto  president,  cannot  be  im- 
peached in  the  hands  of  an  innocent  holder  by  showing  that  the 
president  was  not  de  jure  one  of  the  justices  of  the  court,  nor  by 
showing  that  the  company  to  whose  stock  the  subscription  was  made 
was  not  organized  within  the  time  limited  by  its  charter.^ 

Sec.  113.  Ratificatloii  by  Legislatore,  eto :  Effect  of.  —  Where  a 
corporation  has  authority  to  issue  bonds  in  aid  of  a  railroad,  but 
there  are  defects  in  the  bonds  issued,  either  as  to  the  meeting  at 
which  the  vote  was  taken  or  in  their  form  or  manner  of  execution, 
the  corporation  itself  by  its  acts,  or  the  legislature  by  special  enact- 
ment may  ratify  and  render  them  valid  ;^  but  where  there  is  a  total 

First  National  Bank  of  NortH  Bennington  260  ;  Capes  v,  Charleston,  10  Bich.  (S.  C.) 

V.  Arlington,  16  Blatch£   (U.  S.  C.  C.)  491  ;  Rogers  v.  Smith,  6  Hun  (N.  Y.\ 

57.     In  Statesville  Bank  v.  Statesville,  84  475  ;    Horton  v.  Thompson ,  7  id.  452 ; 

N.  C.  169,  a  town  was  authorized  suhject  Dallas  County  v,   McKenzie,    94  U.  S. 

to  a  vote  of  the  qualified  voters,  to  issue  660  ;  Redd  v.  Henry  County,  81  Grait 

certain  coupon  honds,   whidi>  toen  to  be  (Va.)  695  ;  Dnanesburgh  v.  Jenkins*  57 

9ig7ied  by  the  toum-magistrcUe,   treaaurer,  N.  Y.  177  ;  Williams  v.  Duanesbuigli,  66 

wnd  commissioners.     After  a  vote  approv-  N.    Y.    127 ;    Alexander    v,    McDowell 

ing  the  same,  the  bonds  were  issued,  but  County,  70  N.  C.  208  ;  Shelby  County  v. 

signed  only  by  the  town-magistrate  and  Cumberland,  &c.  R.  R.  Co.,  8  Bash  (Ky.)> 

treasurer.     It  was  held  that  the  act  was  209  ;   Keithsburg  v.   Frick,   81  111.  405. 

directory,  and  the  omission  of  the  com-  That  a  municipal  corporation  may  waive 

missioners  to  sign  the  bonds  was  not  fatal  and  ratify  irregularities  in  subscriptiona, 

to  a  recovery  upon  them.  see  Leavenworth,  Ac.  R.  R.  Co.  v.  Doug- 

1  Ralls  County  v.  Douglass,  105  U.  S.  lass  County,  18  Kan.  169.  But  see, 
728.  In  Saurhering  v.  Iron  Ridge,  &c.  holding  that  the  legislature  cannot  giv» 
R.  R.  Co.,  25  Wis.  447,  it  was  held  that  validity  to  subscriptions  which  are  void 
the  court  would  not  declare  bonds  of  the  because  of  a  non-complianQB  with  the 
town  void,  or  their  delivery  to  the  <fo/acto  statute.  Elm  wood  v.  Morey,  92  IT.  S. 
officers  of  the  company  restrained,  upon  289  ;  Marshall  v.  Silliman,  61  111.  218 ; 
the  ground  that  such  officers  were  not  Richland  County  v.  People,  8  Brad.  (111.) 
l^ly  elected.  210  ;    WUey  v.   SiUiman,   61   111.    218 ; 

2  January  v.  Johnson  County,  8  Dill.  William  v.  Roberts,  88  id.  11  ;  Gaddis  v, 
(TJ.  S.  C.  C.)  392  ;  Atchison,  &c.  R.  R.  Richland  County,  92  id.  114.  But  the  bet- 
Co.  «.  Jefferson  County,  17  Kan.  29  ;  Bis-  ter  opinion  seems  to  bo  that  such  acts  are 
sell  «.  Jeffersonville,  24  How.  (U.  S. )  287  ;  valid  where  the  legislature  had  the  power 
Sykes  v.  Columbus,  55  Miss.  115  ;  Thom-  to  confer  authority  upon  the  corpoiation 
son  17.  Lee  County,  3  Wall.  (U.  S.)  827  ;  to  issue  bonds  which  would  be  vaUd,  ex- 
St.  Joseph  V.  Rogere,  16  Wall.  (U.  S.)  ecuted  as  those  were  the  issue  of  which  is 
644  ;  Campbell  v.  Kenosha,  5  id.  194  ;  sought  to  be  legalized  ;  and  the  decisions 
Beloit  V.  Morgan,  7  id.  619  ;  Bates  County  in  the  United  States  Supreme  Court  to  the 
V.  Winters,  97  U.  S.  83;  Bridgeport  v.  contrary  do  not  express  the  prevailing  doc- 
Housatonic  K  R.  Co.,  15  Conn.  475  ;  trine  of  the  court,  but  simply  follow  the 
Lee  County  v.  Rogere,  7  Wall.  (U.  S.)  decisionsof  the  appellate  court  in  the  State 
181 ;  South  Ottawa  v.  Perkins,  94  U.  S.  in  which  the  case  arose.  Leslie  «.  Urbana, 
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waat  of  authority  to  issue  them,  bo  ratification  of  the  issue  by  the 
coiporation  itself  can  render  them  valid  ;^  but  the  legislature  may 

8  Biss.  (U.  S.  C.  C.)  435  ;  Thompson  v.  meanwhile  executed  the  bonds  subscribed 

Perrine,  106  (J.  S.  589.    In  Duauesbui^h  v.  for  stock,  and  delivei'ed  the  bonds  to  the 

Jenkins,  57  N.  Y.  188,   decided  in  1874  company  in  payment  of  the  subscription ; 

by  the  Commission  of  Appeals,  Johnson,  complying  with  the  vequirementa  of  the 

J.,  reviewed  the  prior  decisions   of   the  statute  in  all  respects,   if   the  requisite 

Court  of  Appeals  upon  the  question  dis-  consents  had  been  given  and  proof  made. 

cussed  in  People  v,  Batchellor,  58  N.  Y.  The  only  officer  of  the  town  who  had  any 

181.     In  reference  to  the  latter  case  it  duty  in  the  premises  acted  by  signing  the 

was  intimated  that  the  language  of  the  bonds ;    and  the  legislature,    seeing  the 

court  upon  some  of  the  questions  discussed  whole    matter,   released    the    conditions 

was  not  in  harmony  with  its  previous  de-  which  it  had  imposed,  and  declared  his 

eisions,  and  that  the  opinion  should  be  lim-  assent  binding  upon  the  town,  if  the  bonds 

ited  to  the  point  adjudged  upon  the  facts  had  been  issued  and  the  road  had  been 

existing  in  that  case.     The  conclusions  an-  built,  and  the  bonds  in  that  case  obliga- 

nounced  in  Duanesburgh  v.  Jenkins,  after  a  tory.    As  it  might  have  authorized  action 

careful  analysis  of  previous  decisions  in  in  this  way  and  on  these  conditions  by  the 

that  State,  were  that  the  authority  of  the  town  originally,   I  see  no  objections  to 

legislature    to    enable    towns    and    other  giving  effect  to  its  ratification  of  the  ao- 

civil  divisions  of  the  State  to  subscribe  for  tion  of  the  town,  and  holding  its  consent 

stock  and  issue  bonds  in  aid  of  a  railroad  thus   expressed  effectual."      Again,   said 

company,   was  established  by    numerous  the  court :  "  In  this  case  the  proper  officer 

decisionsof  the  highest  court  of  the  State  ;  of  the  town  has  acted,  the  bonds  have 

that  there  was  no  distinction  in  principle  been  issued,  and  the  stock  subscribed  for. 

between  a  law  authorizing  a  town,  upon  a  The  objection  is  that  the  proof  of  prelim* 

popular  rote,  to  subscribe  for  such  stock  inary  consents  by  taxpayers  is  defective. 

and  issue  bonds  therefor,  and  a  law  direct'  The  action  of  the  legislature  is,  in  my 

ing  the  same  thing  to  be  done  ;  that  when  judgment,  sufficient  to  heal  this  defect 

the  authority  to  subscribe  was   made  to  and  to  sanction  the  action  of  the  town 

depend  upon  the  consent  of  the  town,  it  commissioner  in  binding  the  town,  the 

was  in  the  discretion  of  the  legislature  to  whole  consideration  to  the  town  having 

prescribe  how  such  consent  shall  be  given  ;  been  received  in  the  completion  of  the 

and  that  if  it  originally  rested  with  the  road  and  the  issuing  of  the  stock  fpr  its 

l^lature  to  fix  the  terms  on  which  the  benefit."     In  the  subsequent  case  of  Wil- 

towns  might  act,  the  same  power  could  liams  v.  Duanesburgh,  66  N.  Y.  129,  the 

remit  a  part  of  the  conditions  imposed,  or  court  recognizes  the    correctness  of   the 

heal  any  defects  which  may  have  occurred  principles  announced  in  People  v,  Mitch- 

in  the  performance  by  the  town  of  those  ell,  86  N.  Y.  622,  and  in  Duanesburgh  v, 

conditions.      Said  the  court :     "In  this  Jenkins,  citing  among  other  authorities, 

case  a  commissioner  has  been   regularly  Gelpcke  v.    Dubuque,    1   Wall.    (U.   S.) 

appointed  ander  the  statute,    by    whom  253 ;    Thompson  v.    Lee  County,   8  id. 

bonds  were  to  be  issued  and   stock   sub-  877  ;  Beloit  v,  Morgan,  7  id.  619,  and  St 

scribed    for,    provided    certain     consents  Joseph  v.  Rogers,   16  id.  668.     Alluding 

were  obtained  and  proofs  filed  according  to  the  statutes  for  bonding  towns  in  aid 

to  the  requirements    of  the  several  acts  of  railroads,    Allen,  J.,  in  Williams  v. 

upon  the  subject.      Consents    were    ob-  Duanesburgh,   said    that   the   legislature 

tained,   and  proofs  were  made  and  filed,  could  overlook  the  defective  execution  of 

which  are  now  on  the  one  side  claimed  to  the  power  conferred,  and  by  retroactive 

be,  and  on  the  other  are  denied  to  be,  in  legislation  cure  defects  in  the  action  of 

conformity  to  the  law.    The  commissioner  municipalities  under  those  statutes.   "The 


'  Treadway  v,  Schnauber,  1  Dakota,  286. 
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validate  them  by  special  act/  unless^  as  seems  to  be  the  case  in 
Illinois,^  the  coustitutioii  is  held  to  strip  the  l^islatore  of  this 

legislature  may/'  said  he,  "by  eubseqaent  was  instituted.  It  was  a  suit  upon  two 
legislation,  when  there  has  been  a  failure  interest-coupons  of  thirty-five  dollars  each« 
to  perform  conditions  precedent,  and  the  belonging  to  the  same  issue  of  bonds.  It 
bonds  have  been  issued,  dispense  with  was  finally  determined  in  the  court  of  ap- 
such  conditions,  and  ratify  and  confirm,  peals  shortly  before  the  trial  of  the  case  of 
and  make  valid  and  obligatory  uiK>n  the  Cooper  v,  l^iompson,  ante.  The  questions 
municipality,  bonds  issued  without  such  raised  in  the  case  were  whether  the  con- 
performance  ;  at  least  it  may  do  so  in  sent  of  the  taxpayers  was  defective  in  not 
cases  where  the  municipality  has,  through  naming  the  railroad  to  the  construction  of 
the  construction  of  the  road,  or  by  the  which  the  fund  should  be  applied ;  and 
Mceipt  of  the  stock  of  the  company  in  ex*  whether  the  validating  act  of  April  28, 
change  for  the  bonds,  received  the  benefit  1871,  in  so  far  as  it  declared  the  exchange 
which  the  statute  contemplated  as  the  of  bonds  for  stock  to  be  legal,  was  not  un- 
equivalent  for  the  liability  it  was  autho-  constitutional.  Upon  the  first  question 
rized  to  incur.  The  officers  authorized  the  court  said,  that  as  the  consent  was 
under  these  statutes  to  issue  the  bonds  sufficiently  comprehensive  in  its  terms  to 
are  public  agents,  and  the  legislature,  embrace  the  road  in  question,  and  inas- 
looking  over  the  whole  matter,  may,  when  much  as  the  legislature  might  legally  have 
in  its  judgment  justice  requires  it,  ratify  authorised  it  to  be  in  the  form  in^which  it 
and  confirm  their  acts,  which  otherwise  was  actually  given,  the  act  of  1871  **  pro- 
would  be  valid.  In  this  case  the  legisla-  bably  cured  the  defect  in  its  form."  But 
ture  could  originally  have  authoiizcd  the  the  court,  passing  that  question  as  one 
bonds  of  the  town  of  Duanesbuigh  to  be  that  need  not  be  finally  determined,  held 
issued  under  the  precise  circumstances  upon  the  authority  of  People  v,  Batchd- 
existing  when  they  were  issued,  and  if  lor,  58  N.  Y.  181,  that  the  legishiture 
the  acts  of  the  commissioner  have,  by  had  no  power  to  authorize  or  direct  the 
subsequent  legislation,  been  ratified,  it  id  commissioners  originally  to  contract  the 
equivalent  authority  to  do  what  has  been  debt  without  any  consent  or  action  upon 
done."  But  In  the  later  case  of  Horton  the  part  of  the  town  ;  and  that  since  the 
V,  Thompson,  71  N.  Y.  620,  the  Court  of  consent  of  t|^e  texpayers  was  not  given  for 
Appeals  decided  this  statute  to  be  uncon-  an  issue  of  bonds  to  be  exchanged  for 
stitutional.  That  action  was  commenced  stock,  the  legiskture  could  not  vaUdate 
about  the  time  the  Circuit  Court  of  the  the  bonds  and  make  them  binding  obliga- 
United  States  for  the  Southern  District  of  tions  upon  the  town,  in  the  hands  at  least 
New  York  sustained  the  validity  of  the  of  those  who  were  informed,  by  their  re- 
confirmatory  act  of  April  28,  1871,  and  citels,  that  in  vioktion  of  the  statute  they 
gave  judgment  against  the  town  of  Thomp-  were  exchanged  for  stock  in  the  railroad 
son  for  the  amount  of  some  of  the  bonds  company.  Four  of  the  judges  concunred 
embraced  in  the  issue  of  |148,000.  Cooper  in  the  opinion,  snd  three  dissented.  The 
t».  Thompson,  18  Blatchf.  (U.  8.  C.  C.)  court  does  not  refer  to  or  ovotuIc  Bank 
484  Horton  v.  Thompson  was  decided  of  Rome  v.  Rome,  18  N.  1.  38  ;  People 
in  the  Supreme  Court  of  the  Stete  after  e.  Mitchell,  35  N.  Y.  522  ;  Duanesburgh 
the  action  of  Cooper  v.  Thompson,  anU,  v.  Jenkins,    nor   Williams    v.    Duanes- 


1  National  Bank  v.  Yankton  County,  legislature  even  during  Uigatwn,  Duanee- 

101   U    8.  129.    But  an  act  which  pur-  burgh  «.  Jenkms,  67  N.  Y.177.     But  see 

ports  only  to  cure  irregularities,  will  not  Columbus,  &c.  R.  R.  Co.  v.  Grant  Coun- 

validate  bonds  which   were  issued  ultra  ty,  65  Ind.  427.  «      i      • 

vires,     Williamson  v.  Keokuk,  44  Iowa,  »  County    of   Richland    r.   People,   8 

88.     Conditions  imposed  by  the  enabling  Brad.    (Til.)   210 ;    Gaddia    v.    Richland 

act  may  be  waived  or  changed  by  the  County,  92  IlL  119. 
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power.^  Of  course  the  legislature  cannot  give  validity  to  bonds 
issued  vnthout  authority  of  law  by  a  municipal  corporation  where» 
after  their  issue,  the  constitution  prohibits  it  from  conferring  author- 
ity to  issue  bonds,  except  in  a  manner  other  and  different  from  that 
adopted  in  reference  to  the  issue  of  the  bonds  sought  to  be  legalized, 
—  as  such  an  act  is  equivalent  to  an  original  exercise  of  power,  and 
would  operate  as  a  complete  abrogation  of  the  constitutional  pro* 
vision ;  nor  can  it  legalize  bonds  which  were  issued  prior  to  the 
adoption  of  the  constitution,  where  the  legalizing  act  operates  as  a 
delegation  of  original  authority  which  is  obnoocious  to  the  constitution 
as  existing  when  the  legalizing  act  was  passed.  But  where  it  merely 
cures  defects  which  arose  in  an  attempt  to  carry  out  the  provisions  of 
a  valid  act,  the  circumstance  that,  as  an  original  delegation  of  author- 
ity, it  would  be  unconstitutional,  does  not  render  the  legalizing  act 
ineffectual    Thus,  a  town  in  New  York  was  authorized,  upon  certain 

baigfa,  ante.  But  in  Thompeon  9.  Ferrine,  should  be  valid  against  the  town  of 
106  U.  S.  589,  the  town  of  Thompson,  in  Thompson.  At  the  time  this  act  was 
New  York,  was  authorized  by  statute  to  passed  it  was  the  established  doctrine  of 
issue  bonds  in  aid  of  a  specified  railroad,  the  highest  court  in  New  York  that  the 
The  statute  directed  that  commissioners  l^slature  had  authority  to  pass  such  an 
should  be  appointed,  who  should  eoEeoute  act  Subsequently  to  this,  the  plaintiff 
the  bonds  under  their  handa  and  seals ;  purchased,  in  good  faith,  for  value  and 
that  such  bonds  should  not  be  binding  without  notice,  except  the  recital  in  the 
upon  the  town  without  the  consent  of  a  bonds,  of  any  defect,  certain  of  the  bonds, 
specified  proportion  of  the  taxpayers,  In  an  action  against  the  town  on  such 
which  consent  was  to  be  proved  by  the  bonds,  it  was  held  that  the  bonds  were 
affidavit  .of  the  town  clerk  ;  that  the  bonds  enforceable  against  the  town  ;  and  that  a 
should  not  be  sold  for  less  than  par,  and  decision  of  the  New  York  court  of  last  re- 
that  the  money  received  for  their  sale  sort,  in  a  suit  commenced  after  the  plaintiff 
should  be  invested  in  the  stock  of  the  had  brought  his  action  (Horton  v.  Town 
railroad  company.  The  bonds  were  issued  of  Thompson,  71  N.  Y.  520)  that  the  act 
by  oommissioners  appointed  in  pursuance  in  question  of  1871  was  not  constitutional, 
of  the  statute.  They  were  not  sold  as  the  was  not  binding  upon  this  court  to  preju- 
statate  required,  but  were  exchanged  di-  dice  the  rights  of  the  plaintiff,  and  also  that 
rectly  with  the  railroad  company  for  its  a  judgment  in  an  action  to  which  the  plain- 
stock,  which  fact  was  recited  in  the  bond,  tiff  was  not  a  party,  and  of  which  he  had 
It  was  claimed  that  they  were  defective  no  notice,  declaring  the  bonds  void,  did 
in  other  particulars,  and  that  there  was  not  bind  him. 

not  a  compliance  with  the  statute  requir-         ^  See  also  Horton  v.   Thompson,  71 

ing  consent  of  taxpayers,  etc.    The  rail-  N.  Y.  518,  to  the  same  effect.     But  see 

ruad  for  the  aid  of  which  the  bonds  were  Perrine  v.  Thompson,  17  Blatchf.  (U.  S. 

issued  was  built    Thereafter  the  legisla-  C.  C. )  18,  where  the  doctrine  of  this  case 

lature  of  New  York,  by  an  act  passed  in  was  repudiated,  and  the  decisions  of  the 

1871,  latiAed  the  acts  of  the  coimnission-  Supreme  Court  in  Horton  v,  Thompson, 

en  in  issuing  and  exchanging  the  bonds,  7  Hun  (N.  Y. ),  452,  Rogers  v.  Smith, 

and  declared  that  such  bonds  should  not  5  id.  475,  and  of  Cooper  v.  Thompson,  18 

be  void  or  voidable  in  the  hands  of  bond  Blatchf.  (U.  S.  C.  C.)  484,  where  it  was 

Jide  holders  for  value,  by  reason  of  any  held  that  the  legislature  might  legalize 

delect  or  omlssioii  in  the  consents,  but  bonds  irregularly  issued,  were  adopted. 
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conditions,  to  subscribe  for  railway  stock,  and  sell  its  bonds  at  not 
less  than  their  par  value  to  raise  funds  wherewith  to  pay  therefor. 
The  subscription  was  made;  but  the  commissioners  issued  to  the 
company,  in  exchange  for  its  stock,  bonds  in  which  that  fact  was 
recited.  Such  an  exchange  was  not  authorized  by  the  statutes,  and 
under  the  decisions  of  the  courts  of  that  State,  a  holder  of  the  bouds, 
who  had  notice  that  they  had  been  so  exchanged,  could  not  enforce 
the  payment  of  them.  But  in  1871,  the  legislature  ratified  the  acts 
of  the  commissioner  in  issuing  and  exchanging  these  bonds  for 
stock,  and  declared  that  no  bonds  held  or  owned  by  any  person,  in 
good  faith  and  for  valuable  consideration,  shall  be  void  by  reason  of 
the  consents  not  stating  the  name  of  the  company,  provided  the  ex- 
change of  bonds  for  stock  was  made  at  the  par  value  of  the  bonds. 
A.  purchased  them  for  value,  and  brought  suit  upon  certain  coupons 
detached  therefrom.  It  was  held  that  the  legislature  had  the  con- 
stitutional power  to  pass  the  act,  and  that  the  bonds  were  thereby 
validated.* 

Sec.  114.  Oeneral  and  special  Statute  authorizing:  Bffect  of . — 
Where,  while  a  general  statute  is  in  force  providing  that  towns,  etc., 
may  raise  not  exceeding  a  certain  per  cent  of  their  valuation  to  aid 
in  the  construction  of  railroads,  a  special  act  is  passed  authori2ing 
the  issue  of  a  certain  specified  sum,  the  two  acts  will  be  treated  as 
independent  of  each  other,  and  as  authorizing  the  raising  of  both 
sums,  if  the  town  so  elects,  if  neither  contains  any  language  showing 
an  intention  on  the  part  of  the  legislature  to  modify  or  limit  either 
by  the  other.^  Thus,  in  the  case  last  cited,  the  legislature  by  a  special 
act  authorized  the  town  of  Anson  to  raise  not  exceeding  $100,000  in 
aid  of  the  construction  of  the  Somerset  railroad,  and  there  was  then 
in  force  a  general  law  authoiizing  any  town  to  raise  not  exceeding 
five  per  cent  of  it«  valuation  to  aid  in  the  construction  of  railroada 
The  town,  by  legal  votes  at  town  meetings  called  for  the  purpose, 
March  23,  1868,  and  Oct.  1,  1870,  voted  to  issue  not  exceeding 
$95,000  in  bonds  to  aid  in  constructing  said  road,  and  $92,300  were 
issued  thereunder ;  and  by  similar  votes  at  meetings  called  for  the 
purpose,  Nov.  21,  1874,  and  June  10, 1875,  it  voted  to  issue  $27,500 

1  Thompson  v.  Perrine,  108  U.  8.  SO0.  time  when  the  bonds  were  issned  to  gire 

See  also,  involving   the  same  question,  authority  for  their  issue  in  the  particular 

Horton  v,  Thompson,  7  Hun  (N.  Y.),  452;  manner  in  which  they  were  issued,  it  is 

Rogers  v.  Smith,  6  id.  475.    But  eoiUru,  held  that  it  cannot  afterwards  legalize  it 

Horton  v.  Thompson,  71  N.  Y.  618.     If  Ehnwood  v.  Morey,  92  U.  S,  289. 
the  legislature  had  no  authority  at  the        *  Stevens  v.  Anson,  78  Me.  489. 


SEC.  117.]        WHAT  CONSTITUTES  A  SUBSCRIPTION.  803 

in  bonds  for  the  same  object,  which  were  accordingly  issued.  The 
valuation  of  the  town  in  1874  was  $505,290,  and  i^  1875,  $501,476. 
It  was  held  that  these  several  votes  were  authorized  by  said  acts, 
and  that  the  bonds  were  valid 

Sec.  115.  luiiing  Bonds  instead  of  paying  Money.  —  Where  a 
municipal  corporation  was  empowered  to  take  stock  in  a  railroad 
company,  and  the  latter  received  the  bonds  of  the  corporation  as  cash, 
in  payment  of  the  subscription,  instead  of  requiring  the  city  to  raise 
the  money  upon  them,  it  was  held  that  the  transaction  was  lawful, 
and  not  beyond  the  corporate  powers  of  either  the  city  or  the  railroad 
company.^  The  power  to  subscribe  gives  by  necessary  implication  the 
right  to  issue  notes,  bonds,  or  other  proper  securities  therefor.^  And 
after  the  bonds  or  notes  have  been  issued,  the  liability  of  the  corpora- 
tion to  pay  them  cannot  be  defeated  by  a  repeal  of  the  act  under 
which  they  were  issued,  as  they  then  become  a  contract  between  the 
holders  and  the  municipality,  which  the  legislature  cannot  impugn  ; 
and  the  corporation  may  be  compelled  by  mandamus  to  raise  a  tax 
for  their  payment  * 

Sec.  116.  Sale  below  Par.  —  Where  an  act  authorized  a  corporation 
to  take  stock  in  a  public  enterprise  to  a  certain  amount,  and  the 
only  means  provided  for  raising  the  money,  was  by  issuing  bonds, 
and  the  amount  of  the  bonds  to  be  issued  was  restricted  to  the  amount 
of  the  stock  to  be  taken,  it  was  held  that  these  bonds  could  not  be 
sold  for  less  than  par.^  If  sold  below  par,  in  violation  of  the  statute, 
tlte  municipality  by  proceedings  in  equity  may  compel  ihe  holder  to  re- 
ceive in  satisfaction  of  the  bonds  the  sum  paid  by  the  first  purchaser 
with  inierestfi  The  bonds  are  not  in  such  case  invalidated,  nor  can  the 
corporation  defend  against  an  action  at  law  to  recover  them  upon 
that  ground ;  but,  as  previously  stated,  a  court  of  equity  will  give 
relief  to  the  extent  of  the  difference  between  the  sum  paid  therefor 
and  the  par  value  of  the  bonds. 

Sec.  117.  Wliat  oonstitataft  a  Subsorlptlon.  —  It  is  not  neces- 
sary, in  order  to  constitute  a  binding  subscription  by  a  municipal 

»  ETansville,  &c.  B.  R.  Ca  v.  City  of        •  Von  Hoffman  v,   Quincy,   4  WalL 

EvansTille,  15  Ind.  895  ;  Meyer  v.  City  of  (IT.  S.)  485;  St.  Joseph,  &c.  R.  R.  Co.  v. 

Mtucatine,  1  WalL  (U.  8.)  884 ;  Cartis  Bachanan  County,  89  Mo.  485;  People  «. 

V.  County  of  Butler,   24  How.   (U.  S.)  Tazewell  County,  22  111.  147. 
485;  Commonwealth  v.  Councils  of  Pitts-         *  Neuse  River  Navigation  Co.  v.  Com- 

burgh,   41   Penn.  St.  278.    Qmtra^  see  missioners  of  Kewbern,  7  Jones  (N.  C), 

Starin  V.  Town  of  Genoa,  28  N.  Y.  489.  L.  275. 

*  Louisville,  kc.  R.  R.  Co.  v.  Nicholl,         *  County  of  Armstrong  v.  Brinton,  47 

9  Humph.  (Tenn.)  252.  Penn.  St  857. 


804  MUNICIPAL  SUB80BIPTI0NS.  [CHAP.  YD. 

corporation  to  the  stock  of  a  railroad  company,  that  there  should 
be  an  actual  manual  8ul)scription  upon  the  books  of  the  company. 
If  the  corporation,  ly  the  mode  directed  in  the  statute,  directs  its 
officers  to  subscribe  for  a  certain  amount  of  such  stock,  tcithout  con- 
ditions, and  there  has  been  an  actual  or  constructive  accqptance  by  the 
corporation  in  whose  favor  the  aid  is  graaUed,  there  is  a  student 
subscription  within  the  msaning  of  the  statute^  and  tlu  right  of  the  cor- 
poration  to  have  the  bonds  issued  to  it  is  complete}  But  the  vote  of 
the  inhabitants  or  taxpayers  of  a  municipal  corporation  under  an  en- 
abling act  does  not  vest  in  the  railroad  corporation  a  right  to  have 
such  subscription  made,  where  the  act  at  the  same  time  vests  in  the 
officers  of  such  town,  city,  or  county,  any  discretion  in  reference  to 
the  matter.  Thus,  where  the  statute  provided  that  a  certain  county 
"  shall  have  power  by  resolution  to  cause  to  be  issued  bonds  ...  to 
an  amount  not  exceeding  $50,000,  if  a  majority  of  the  ballots  cast" 
by  the  legal  voters  in  said  county  be  for  railroad  aid,  it  was  held  that 
although  a  majority  of  the  county  voted  for  such  aid,  yet,  it  still 
rested  in  the  discretion  of  the  board  of  supervisors  whether  such 
bonds  should  be  issued.^  Nor  does  a  vote  or  order  of  a  county  court 
directing  a  subscription  to  be  made  upon  certain  contingencies,  or 
conditions  named  in  the  vote  or  order,  amount  to  a  subscription.' 

1  Nugent   V.    Supenrisors,    19    Wall,  and  restrictions  of  the  order  of  the  ooart, 

(U.  S. )  241  ;  State  v.  Jennings,   4  Wis.  and  that  the  agent  be  authorized  and  di- 

549.    Where  the  county  court  has  made  rected  to  make  such  suhscriptioii  on  the 

an  order  to  subscribe  to  the  capital  stock  books  of  the  company,  and  in  tnakiMg  U 

of  a  railroad  company  for  the  use  of  one  to  have  copied  in  full  the  order  of  the 

of  its  branches,  and  issued  county  bonds  court,  as  the  condition  on  which  the  sob- 

which  were  accepted  by  the  construction  scriptioa  is  made,    and    that  he  repoft 

committee  in  payment,  it  was  held  that  his  action  to  the  court    The  agent  find- 

an    actual    manual    subscription   on  the  ing  that  the  company  had  no  books,  and 

hooka  of  the  company  was  unnecessary  to  being  otherwise  dissatisfied  irith  the  state 

entitle  it  to  the  stock,  or  ta  bind  it  as  a  of  their  affairs,  made  his  report,  ending 

subscriber.     Cass  County  v.  Gillett,  100  it  with  these  words,    **the  bonds  of  mid 

U.  S.  585.  township   are   there/ore   not   siUfscribed.* 

'  Wadsworth  v,  St.  Croix  County,  4  Subsequently,  without  any  new  Tote  on 

Fed.  Rep.  378  (U.  S.  C.  C. ).  the  part  of  the  citizens,  the  county  court 

'  Cumberland,  &c.  R.  R.  Co.  v.  Barren  made  an  order  reciting  that  the  subscrip- 

County  Court,  10  Bush  (Ky.),  604.     In  tion  had  hem  made  to  said  railroad,  and 

Bates  County  v.  Winters,  97  U.  S.  S3,  a  directed  that,  as  said  company  had  been 

proposed  sul>scription  to  a  railroad  having  consolidated  with  another  under  a  new 

been  approved  at  an  election  duly  held,  name,  the  bonds  be  issoed  to  the  new 

the  county  court  legally  and  regularly,  in  company,    which    order    was   duly  eze- 

the  name  and  behalf  of  the  town,  made  cuted.     It  was  held  that  the  first  order  of 

an  order  that  a  certain  sum  "be  and  is  the  court  was  not  self-execnting,  and  that 

hereby  subscribed  "  to  the  capital  stock  of  there  had  been  no  subscription  to  ssid 

a  certain  railroad,  subject  to  all  the  terms  railroad,  and  that  the  issue  of  the  bonds 
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So  long  as  any  condition  is  unsetiled^  or  any  discretionary  act  remains 
to  he  done,  the  vote  or  order  does  not  become  operative ;  but  wlien  the 
vote  or  (yrder  merdy  leaves  the  ojficers  to  perform  a  simple  ministerial 
or  clerical  dtUy,  it  is  operative,  and  tbe  performance  of  such  duties 
may  be  compelled.  Where  the  subscription  is  voted  upon  certain 
conditions  first  to  be  performed,  or  the  officers  of  the  corporation  are 
to  do  certain  acts  to  effectual  it,  —  until  such  acts  are  done  there  is 
no  subscription,  and  the  vote  of  the  corporation  goes  for  nothing.^ 

Sec.  118.  Relation  of  mnnioipal  Corporations  as  Btooklioldeni. — 
Municipal  corporations,  which  become  stockholders  in  a  railroad 
corporation  by  reason  of  a  subscription  to  the  stock  thereof,  in  pay- 
ment of  which  they  issue  their  bonds,  stand  in  the  same  relation  to 
the  company  and  to  the  public  as  any  other  stockholder ;  and  if  they 
discbarge  their  debt  to  the  corporation  for  the  stock  by  paying  for  it 
less  than  the  full  amount,  they  still  remain  liable  to  pay  the  differ- 
ence between  the  sum  which  it  actually  paid,  and  the  amount  of 
the  indebtedness,  unless  the  payment  was  made  by  way  of  compro- 
mise, where  there  was  a  reasonable  doubt  as  to  their  liability .^  Thus, 
a  county  which  had  issued  bonds  in  aid  of  a  railroad  company,  and 
delivered  them  in  payment  of  stock,  after  the  railroad  company  had 
suspended  operations,  and  was  notoriously  insolvent,  and  a  decree  of 
foreclosure  had  been  rendered  against  it,  by  arrangements  with  cer- 
tain creditors  of  the  company,  —  which  were  consummated  under  the 
cover  of  suits  in  a  State  court  by  such  creditors  against  the  company 
and  the  county,  to  the  prejudice  of  other  creditors,  —  attempted  to 
discharge  its  liability  to  the  common  debtor,  the  company,  by  paying 
less  than  the  entire  sum  due  from  it.  By  these  arrangements  the 
county  got  possession  of  the  bonds.  It  was  held  that  the  liability  of 
the  county  was  not  discharged,  the  court  saying :  "  Upon  recognized 
principles  of  public  policy  and  good  faith,  the  debt  which  the  county 
owed,  by  reason  of  its  subscription  and  the  bonds  given  therefor, 
constituted,  with  other  property  of  the  insolvent  company,  a  trust 
fund,  to  which  all  its  creditors  could  rightfully  look  for  satisfaction 
of  their  claims.  The  county  was  liable  for  the  whole  of  that  debt, 
and  by  no  device  or  combination  to  which  particular  creditors  were 

under  tbe  second  order  was  unaathorized,         '  Where  there  is  a  conflict  between 

and  the  bonds  could  not  be  enforced,  even  the  State  and  the  United  States  courts  as 

in  the  hands  of  a  bond  fide  holder.  to  the  validity  of  bonds,   they  may  be 

^  People  V.  Pueblo  County,  2  Cal.  860;  compromised,  as  that  crpates  a  reasonable 

Camberland,   &c.   R.   R.    Co.   v.  Barren  doubt  as  to  the  liability  of  the  town,  etc 

Coiinty,  10  Biuh  (Ky.)*  604.  State  v.  Holladay,  72  Mo.  499. 
VOL.  I.  —  20 


806  MUNICIPAL  SUBSCRIPTIONS.  [CHAP.  VIL 

parties  could  it  withdraw  its  bonds  from  that  fund,  and  thereby 
avoid  liability  to  the  general  creditors  of  the  company."  *  In  another, 
earlier,  case  ^  the  same  court  had  occasion  to  consider  the  question 
whether  the  creditors  of  an  insolvent  corporation  were  at  liberty  to 
assail  a  transaction  between  it  and  one  of  its  debtors,  whereby  the 
latter's  subscription  of  stock  was  witlidrawn,  so  far  as  general  credi- 
tors were  concerned,  from  the  assets  of  the  corporation.  In  that 
case  the  court  declared  the  doctrine  to  be  well  established  that  the 
capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions, 
constituted  a  trust  fund,  for  the  benefit  of  the  general  creditors  of 
the  corporation,  and  that  the  governing  officers  of  a  corporation  could 
not,  by  agreement  or  other  transaction  with  the  stockholder,  release 
the  latter  from  his  obligation  to  pay,  to  the  prejudice  of  its  creditors, 
except  by  fair  and  honest  dealing,  and  for  a  valuable  consideration. 
In  a  later  case,^  the  court  said :  "  The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of  its  debts.  It  is  a 
substitute  for  the  personal  liability  which  subsists  in  private  co- 
partnerships. When  debts  are  incurred,  a  contract  arises  with  the 
creditors  that  it  shall  not  be  withdrawn  or  applied,  otherwise  than 
upon  their  demand,  until  such  demands  are  satisfied.  The  cred- 
itors have  a  lien  upon  it  in  equity.  If  diverted,  they  may  follow 
it  as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their 
claims,  except  as  against  holders  who  have  taken  it  band  Jide  for  a 
valuable  consideration  and  without  notice.  It  is  publicly  pledged 
to  those  who  deal  with  the  corporation,  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  this  pledge,  and  as  much  a  part  of  the 
assets  of  the  company,  as  the  cash  which  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  to  look  to  it  as  to  anything  else,  and 
the  same  right  to  insist  upon  its  payment  as  upon  the  payment  of 
any  other  debt  due  the  company.  As  regards  creditors,  there  is  no 
distinction  between  such  a  demand  and  any  other  assets  which  may 
form  a  part  of  the  property  and  effects  of  the  corporation."  * 

Sec.  119.  Conditional  Subscriptions  and  Bonds.  —  A  municipal 
corporation  may  prescribe  any  condition  to  its  subscription  which 
an  individual  might  make,  unless  the  statute  expressly  or  impliedly 
takes  away  the  right,  and  may  make  its  subscription  payable,  upon 

1  County  of  Moi^an  «.  Allen,  103  U.  S.         *  Upton  v.  Trebilcock,  91  U.  S.  45 ; 

498.  Webster  v,  Upton,  id.*  65;  Hatch  v.  Dana, 

«  Sawyer  v,  Hoag,  17  Wall.  (U.  S.)  100  id.  210;  Moigan  Co.  v.  Thomaa,  7« 

621.  lU.  141. 

•  Sawyer  v,  Upton,  91  U.  S.  (JO. 
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performance  thereof.^  And  there  is  no  doubt  but  that  a  municipal 
corporation  is  entitled  to  the  benefit  of  tlie  same  implied  conditions 
arising  from  the  acts  of  incorporation  of  the  company,  or  its  contract 
of  subscription,  that  an  individual  subscriber  would  be  entitled  to. 
Thus,  where  the  articles  of  incorporation  of  a  railroad  company  stated 
its  object  to  be  to  acquire,  maintain,  and  operate  a  railroad  through 
certain  designated  point-s,  of  which  the  town  of  N.  was  one,  it  was 
held  that  the  construction  of  the  road  to  K  was  essential  to  entitle 
the  company  to  the  tax  voted  in  its  aid  in  that  township ;  and  that 
the  building  of  the  road  to  a  point  without  the  township,  and  the 
purchase  of  another  line  of  road  from  such  point  to  the  town,  would 
not  authorize  the  collection  of  the  tax,  the  construction  of  a  road 
being  the  only  object  for  which  such  tax  can  be  legally  voted  or  ex- 
pended under  the  statute.  It  was  also  held  that  the  certificate  of 
the  township  trustees,  that  a  company  is  entitled  to  receive  the  tax, 
is  not  authority  for  its  collection,  the  only  object  of  such  certificate 
being  to  authorize  the  treasurer  to  pay  to  the  company  the  amount 
collected  and  in  his  hands.^ 

Where  a  town  or  other  municipal  corporation  contracts  to  issue 
its  bonds  to  a  railroad  company  upon  the  performance  of  certain 
conditions,  as  that  it  should  construct  its  road  from  a  certain  point 
to  a  certain  other  point  within  a  certain  time,  if  the  company  does  not 
perform  the  condition  within  the  time,  it  cannot,  although  prevented 
by  rains  and  floods,  compel  the  issue  of  the  bonds,  although  it  after- 
wards completes  the  lin^.^ 

Where  bonds  are  issued  with  conditions  appearing  upon  their 
face,  all  persons  taking  them  are  bound  by  them ;  and  if  they  were 
such  as  the  municipality  had  a  right  to  make,  they  are  binding 

1  Brocaw  v.  Gibson  County,  78  Ind.  aatborizing  the  same,  —  held  to  he  valid, 

543.  although  not  reciting  another  act  in  that 

*  Lamb  v.  Anderson,  54  Iowa,  100.     A  regard,  or  showing  that  a  condition  therein 

township  voted  a  subscription  to  the  stock  imposed,  as  to  a  petition  of  a  majority 

of  a  certain  railroad  corporation,  payable  of  the  voters,  had  been  complied  with. 

in  bonds  at  the  rate  of  $4,000  for  each  Chouteau  v,  Allen,  70  Mo.  290.     In  State 

mile  of  track  laid  from  the  east  line  of  v,  Dallas  County,  72  Mo.  329,  it  wa9  held 

the  township  "  to  and  into  '*  the  city  of  that  the  act  of  March  23,  1861,  took  from 

K.     It  was  held  that  the  issue  should  be  the  county  courts  the  power  given  them 

made  npon  the  basis  of  main  line  and  by  the  charter  of  the  Laclede  &  Fort  Scott 

side  track  built  to  and  within  said  city.  R.  R.  Co.  to  make  subscriptions  to  its 

Atchison,    Colorado,    Ac.    B.   R.  Co.  «.  stock  without  first  submitting  the  ques- 

Phillips  County  Commissioners,  25  Kan.  tion  to  a  popular  vote ;  but  Houoh  and 

261.     Upon  a  county  subscription  in  aid  Napton,  J  J., 'dissented  from  this  view. 
of  a  railroad,  orders  and  swamp-land  pat-         *  Memphis,  &c.  R  R.  Co.  v.  Thomp- 

ents  issued,  reciting  one  of  the  statutes  son,  24  Kan.  170. 
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even  though  they  are  impossible  of  fulfihnent  because  of  a  con- 
stitutional provision  preventing  performance.  Thus,  in  an  Illinois 
case,^  a  city  was  empowered  to  issue  bonds  as  a  donation  to  a  rail- 
i"oad  company,  to  secure  the  location  of  its  machine-shops  in  the 
city.  Bonds  were  issued,  conditioned  that  they  should  be  paid  out 
of  money  to  be  raised  by  a  special  tax  upon  property  in  a  certain 
section  of  the  city.  Under  the  constitution  of  the  State  the  tax 
could  not  be  so  raised,  and  it  was  held  that  as  the  city  had  a  right  to 
impose  the  condition,  and  as  it  could  not  be  complied  with,  payment 
of  the  bonds  could  not  be  enforced.' 

A  company  authorized  to  construct  a  railway  through  Wisconsin 
from  the  Illinois  line  to  intersect  another  road  west  of  Monroe,  made 
a  proposition  to  the  plaintiff  town,  stating  that  it  had  surveyed  and 
located  a  line  through  certain  sections  in  that  town  to  a  point  des- 
ignated in  the  village  of  Platteville,  and  proposed  to  build  the  road 
"  on  the  route  indicated,"  from  Galena  to  the  Wisconsin  river ;  and 
it  asked  aid  of  the  town  to  bjiild  the  road  "  on  the  route  indicated." 
The  town  accepted  the  proposition  and  issued  its  bonds.  It  was 
held,  that  while  the  proposition  did  not  disclose  a  survey  and  loca- 
tion of  the  line  northward  beyond  the  point  designated,  yet  it  bound 
the  company  to  build  a  continuous  line  of  road  from  Galena,  over 
the  surveyed  line  described  in  the  proposition,  to  the  point  desig- 
nated, and/rom  that  point  to  the  Wisconsin  river. 

A  feeble  company,  of  doubtful  ability  to  construct  any  road  be- 
tween the  terminal  points  of  its  charter,  will  be  restrained,  at  the 
suit  of  a  municipality  which  has  subscribed  for  stock  and  issued 
bonds  in  aid  of  its  proposed  main  line,  from  wasting  its  means  in 
constructing  branch  roads  so  as  to  disable  it  to  build  its  main  line ; 
and  where  a  pretended  branch  is  such  that  its  completion  will  be  a 
complete  user  of  the  company's  original  franchise,  and  will  give  it 
a  continuous  road  between  the  termini  originally  named,  but  not 
passing  through  or  near  the  plaintiff  municipality  as  did  the  main 
line  proposed,  and  there  is  no  apparent  design  to  continue  the  road 
on  such  main  line,  the  construction  of  the  pretended  branch  will  be 


^  Chicago,  fcc.  R.  R.  Co.  17.  AuroTa,  99  which  to  pay,  and  it  was  held  that  the 

lU.  205.  town  was  liable  on  its  bonds  only  to  the 

^  In  Louisiana  a  special  statute  author-  extent  of  the  proyision  made  for  their 

ized  a  town  to  issue  bonds.    The  Revised  payment.     Oubre  v.   Donaldflonville,   88 

Statutes  prohibited  towns  from  contract-  La.  An.  366. 
ing  debts  without  providing  means  with 
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restrained,  as  a  "diversion"  of  the  road  from  such  municipality 
within  the  meaning  of  the  statute.^ 

The  M.,  M.,  and  G.  B.  R.  R  Co.  was  authorized  by  its  charter  to 
build  a  railway  from  Milwaukee  northerly  via  the  cities  of  Sheboy- 
gan and  Manitowoc  to  Green  Bay,  with  power  to  change  and  relocate 
its  road  "  so  as  not  materially  to  change  the  route,"  and  to  connect 
its  line  with  any  other  road ;  and  any  company  having  a  road  built, 
or  partly  built,  running  in  the  direction  of  the  line  above  described, 
was  authorized  to  lease  or  sell  any  part  of  its  road  to  said  first  men- 
tioned company.  After  the  defendant  town  had  subscribed  to  the 
stock  of  said  M.,  M.,  and  G.  B.  Co.,  the  latter,  without  the  consent  of 
the  town,  acquired  the  franchises  of  another  company,  pertaining  to 
a  line  of  railway  from  Manitowoc  to  Appleton,  about  forty  miles  in 
length  and  running  nearly  at  right  angles  with  the  line  first  above 
described  ;  and  this  road  the  M.,  M.,  and  G.  B.  Co.  proposed  to  con- 
struct and  operate.  It  was  held  that  this  was  such  a  fundamental 
change  in  the  character  of  the  enterprise  contemplated  by  that  com- 
pany as  to  release  non-assenting  subscribers  from  payment  of  their 
stock  subscribed  before  the  company  had  acquired,  or  was  authorized 
by  law  to  acquire,  such  additional  line  of  road.* 

Under  an  act  authorizing  cities  to  issue  bonds  to  pay  subscriptions 
towards  the  stock  of  railroads,  the  proceeds  of  the  bonds  to  be  in  all 
cases  expended  within  the  limits  of  the  county  in  which  the  city  is 
situated,  a  city  issued  and  delivered  its  bonds  to  a  railroad  company 
upon  its  guaranty  that  their  proceeds  should  be  so  expended.  No 
part  of  such  proceeds  was,  however,  so  expended.  A.  claimed  to 
have  become  the  owner  of  these  bonds  under  a  foreclosure  sale  under 
a  mortgage  of  the  property  of  the  railroad.  It  was  held,  tliat  he 
could  not  recover  from  the  city.' 

Municipal  bonds,  having  on  their  face  many  years  to  run,  but  is- 
sued and  put  in  circulation  with  an  indorsement  upon  each  of  them, 
to  the  efifect  that,  in  case  default  be  made  in  paying  any  of  the  inter- 

1  PlattcvUle  V.  Galena  &  Southern  Wis-  (U.  S.  C.  C.)  612.     It  is  competent  for  a 

eonsin  R.  R.  Co.,  48  Wis.  403.  railway  company,  in  submitting  a  propo- 

«  Noesen  v.  Port  Washington,  87  Wis.  sition  for  aid,  to  define  therein,  as  a  part 

168;  Perkins  v.  Port  Washington,  87  id.  of  the  proposition,  the  line  of  the  proposed 

177.     Where  the  location  of  a  railway  is  road.     Town  of  Platteville  v.   Galena  & 

a  condition  precedent  to  the  right  to  issue  Southern  Wisconsin  R.  R.  Co.,  48  Wis. 

bonds  in  its  aid,  and  the  location  is  not  498. 

made  as  required,  the  bonds  are  invalid,         *  Foote  v.  Mount  Pleasant,  1  McCrary 

even  in  the  hands  of  a  hond  fide  holder.  (IT.  S.  C.  C. ),  101. 
Mellen  v.  Town  of  Lansing,  19  BlatchfL 
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est  coupons  at  maturity,  then,  as  a  part  of  the  contract,  the  bond 
itself  shall  become  due  and  payable,  are  legally  due,  as  to  the  whole 
of  the  principal,  whenever  a  default  in  paying  interest  according  to 
any  of  the  coupons  occurs.     Time  is  of  the  essence  of  the  contract.^ 

Provisions  of  an  act  requiring  that  the  vote  of  a  town  shall  be 
based  on  a  written  proposition  from  the  company,  defining  the 
amount  and  kind  of  stock  to  be  subscribed  for,  the  mode  and  times 
of  payment,  the  kind  of  security  given,  eto.,  and  which  may  contain 
stipulations  as  to  the  location  of  the  road,  depot  grounds,  etc.,  in 
said  town,  were  held  to  be  valid  and  salutary.  A  stipulation  that 
the  company  should  connect  its  road  by  a  side  track  in  the  town 
of  M.,  and  would  not  connect  its  road  within  three  miles  of  the 
town  of  M.  with  any  other  railway  so  as  to  permit  the  passage  of 
cars  from  one  road  to  the  other,  —  except  in  a  certain  locality,  — 
without  the  consent  of  the  town,  was  held  to  be  valid,  and  not 
contrary  to  public  policy.*  So  where  a  town  subscribed  for  stock 
upon  condition  that  the  road  ''  shall  be  built  through  the  town  on 
the  line  as  run  by  the  engineer,  with  a  suitable  depot  for  the  con- 
venience of  the  public,"  it  was  held  that  this  was  a  condition  subse- 
quent, and  will  sot  defeat  the  right  to  collect  the  assessments  before 
the  performance  of  the  contract.^ 

A  town  authorized  the  issue  of  its  bonds  to  the  relator,  in  exchange 
for  his  stock,  upon  certain  specified  conditions.  Three  commissioners 
were  appointed,  and  two  of  them  made  a  subscription  for  relaWs 
stock,  absolute  in  form,  but  upon  the  representation  of  I'elator,  and 
their  belief  that  they  could  not  be  compelled  to  deliver  the  bonds  of 
the  town  until  they  could  make  an  agreement  with  the  relator,  in 
pursuance  of  the  statute.  The  relator  did  not  perform  the  conditions 
upon  which  the  bonds  were  to  be  issued  to  it ;  and  it  was  held  that 
the  commissioners  were  not  estopped  by  their  subscription,  and  that 
relator  was  not  entitled  to  a  peremptory  maiidamuB  for  the  delivery 
of  the  bonds.*  In  another  case  a  town,  by  a  two-thirds  vote,  issued 
bonds  in  aid  of  a  railway,  on  condition  that  by  a  given  time  the  i-oad 
should  be  completed  to  C,  and  the  cars  running  and  transporting 
freight  and  passengers  over  the  road  from  M.  to  C. ;  and  it  was 
held  that  the  road  must  be  completed  within  the  specified  time, 

1  Mayor,  &c.  of  Griffin  «.  City  Bank  of        »  Belfast  &  Moosebead  Lake  B.  R.  Ok 

Macon,  68  Ga.  584.  «.  Brooks,  60  Me.  668. 

«  Lawson  v,  MQwaukee,  Ac.  R.  R.  Co.,         *  People  ».  Hitchcock,  2  N.  Y.  Soi^ 

80  Wis.  697.  Ct.  134. 
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before  the  aid  could  be  demanded ;  ^  and  a  subsequent  majority 
vote  could  not  modify  the  conditions  in  the  original  vote,  the  statute 
requiring  a  two-thirds  vote. 

Where  a  county  has  power  to  issue  bonds  upon  certain  conditions, 
aad  the  "bonds  have  been  issued  and  are  in  the  hands  of  bond  fide 
holders,  the  holder  is  not  bound  to  allege,  in  his  declaration,  the 

facts  showing  a  compliance  with  the  conditions  on  which  the  issue 
of  the  bonds  is  authorized^    The  condition  must  be  clearly  expressed 

^  Portland,  kc.  R.  R.  Co.  v.  Inhabi-  road  waa  built  at  the  time  named  in  the 

tuts  of  Hartford,  58  Me.  23.  contract,  and  the  depot  located  within  one 

'  Railroad  Co.  v.  Otoe  County,  1  DUl  mile  of  the  post-office,  and  on  the  day 
(U.  S.  0.  C.)  3S8.  Where  the  issuing  of  specified  a  passenger  train  ran  to  a  point 
corporate  bonds  to  a  railway  company  is  within  two  hundred  yards  of  the  depot, 
dependent  upon  the  condition  that  its  road  It  was  held  that  the  money  was  collectible, 
shall  be  completed  to  a  certain  city  within  Chicago,  &G.  R.  R.  Co.  v.  Schewe,  45  Iowa, 
a  giyen  time,  a  completion  of  its  road  to  79.  In  a  Maine  case  subscription  to  the 
about  a  mile  from  the  city,  and,  by  an  capital  stock  of  a  railroad  company  was 
arrangement  with  another  road  which  it  made  upon  condition  that  the  road  *'be 
intersects,  the  running  of  its  trains  to  the  located  through  the  town  of  Brewer,  satis- 
city  oyer  the  other  road  as  fully  accom-  factory  to  the  selectmen  of  said  town."  It 
modates  the  public  as  if  its  own  line  was  h(^ld  that  such  location  was  a  condi- 
had  been  extended  into  the  city,  will  be  tion  precedent  which  must  be  complied  with 
rq^ed  a  substantial  compliance  with  before  a  recovery  could  be  had  against  the 
the  condition,  —  especially  where  the  evi-  town  for  the  sum  subscribed.  For  the 
deuce  shows  that  the  fonnal  completion  company,  in  an  action  for  the  amount 
of  the  road  in  precise  conformity  to  the  subscribed,  to  allege  and  prove  that  the 
terms  of  the  subscription  had  been  de-  road  was  located  wisely,  prudently,  and 
layed  beyond  the  contract  time  by  the  judiciously  for  the  interests  of  the  town, 
refusal  of  the  town  to  give  the  promised  is  not  sufficient,  without  showing  that  the 
bonds.  People  o.  Holden,  82  IIL  98.  In  location  was  satisfactory  to  the  selectmen, 
another  case  a  town  subscription  to  a  rail-  Bucksport,  &c.  R.  R.  Co.  v.  Brewer,  67 
road  recited  that  one  P.  had  contracted  to  Me.  295.  A  condition  imposed  in  a  mu- 
construct  the  road  within  the  foUowing  nicipal  subscription,  that  the  company 
year,  and  provided  that  if  the  company  shall  ''fully  construct,  equip,  and  put 
should  "fail  to  construct  the  road,"  it  into  successful  operation "  its  railway  into 
would  refund  to  the  town  certain  money,  the  city  before  receiving  the  bonds,  does 
with  interest.  And  it  was  held  that  the  not  necessarily  require  that  the  company 
company  was  bound  to  construct  the  road  shall  build  a  railroad  bridge  across  a 
the  following  year,  or  refund,  etc.  ;  and  stream  which  intervenes  on  the  route ;  but 
that  in  such  case  a  surrender  of  the  stock  is  satisfied  if  the  company  provides  such 
is  a  sufficient  consideration  for  the  under-  facilities  for  passing  the  river  as,  at  the 
taking  of  the  company,  without  regard  time  of  making  the  contract,  were  usual 
to  the  recitals  of  matters  of  inducement,  and  customary,  under  like  circumstances, 
Chicago,  4c.  R.  R.  Co.  v.  Marseilles,  84  in  railroad  transportation  across  the  stream, 
111.  145.  In  an  Iowa  case  the  engage-  and  are  adequate  and  reasonably  conven- 
ment  of  a  sabscription  in  aid  of  a  railroad  ient  with  reference  to  such  mode  of  transit, 
was  to  the  effect  that  the  signer  would  Hodgman  v,  St.  Paul,  &c.  Railw.  Co.,  23 
give  to  the  company  a  sum  named,  if  the  Minn.  158.  Completing  its  road  to  a  con- 
railway  should  be  constructed,  and  a  train  nection  with  another  road  ninning  to  the 
running  to  "  within  one  mUe  of  Elk-  city  of  M.,  and  contracting  for  the  use  of 
port  post-office  *'  at  a  time  specified.    The  that  road,  and  by  means  of  it  running 


n 
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in  order  tx)  be  operative.  Thus,  the  proposition  to  subscribe  to  the 
capital  stock  provided  that  the  money  thus  voted  "  should  be  ex^ 
pended  only  in  the  event  of  the  railroad  being  constructed  and  run- 
ning centrally  through  the  said  county  ; "  it  was  claimed  that  the 
construction  of  the  road  as  provided  in  the  condition  was  a  condition 
precedent  to  the  issuing  of  the  bonds.  It  was  held  that  the  clause 
was  ambiguous  and  admitted  of  doubt  as  to  whether  the  word  "con- 
structed "  did  not  belong  to  the  word  "  centrally/'  as  the  word  "  run- 
ning "  did,  making  it  mean,  "  constructed,  and  running  centrally;" 
that  the  county  judge  had  placed  a  construction  on  this  ambiguity, 
by  issuing  the  bonds ;  and  that  when  the  bonds  had  been  issued, 
a  purchaser  was  warranted  in  presuming  that  the  road  had  been 
built  to  the  acceptance  of  the  county.^ 

Where  the  statute  imposes  a  condition,  as  between  the  town,  etc, 
and  the  railroad  company,  a  failure  to  perform  the  condition  will  be 
a  defence ;  but  as  against  a  bond  fide  holder,  it  will  not  be,  if  the 
bonds  are  regular  on  their  face.  Thus  where  an  act  authorizing  cer- 
tain counties  to  issue  bonds  in  aid  of  a  railway  company  provided 
that  the  bonds,  when  regular  upon  their  face,  should  be  deemed  con- 
clusive evidence  of  the  regularity  of  all  preliminary  proceedings,  in 
the  hands  of  a  bond  fide  holder,  it  was  held  that  where  bonds,  regular 
on  their  face,  were  issued  and  delivered  to  a  railroad  company,  osten- 
sibly in  payment  of  a  subscription  of  stock,  and  have  passed  into  the 
hands  of  a  bond  fide  holder,  they  must,  as  to  such  holder,  be  regarded 
as  issued  and  negotiated  within  the  meaning  of  the  act.  Fraud  as 
between  the  railroad  company  and  county  commissioners  cannot  be 
pleaded  against  such  holder.^  In  an  earlier  case  in  the  same  State, 
an  act  of  the  general  assembly  provided  that  the  county  commis- 
sioners of  any  county  through  or  in  which  a  railway  might  be  located 

trains  regularly  to  and  from  the  city  of  sioners  could  not  accept  any  agreement  of 

M.,  may  be  a  substantial  compliance  with  the  company,  or  other  substitute,  in  lieu 

a  condition  in  a  subscription   that  the  of  full  compliance.    Falconer  v.  Bufialo, 

company  shall  firet  complete  its  road  to  &c.   R.  R.   Co.,  69  N.  Y.  491.     An  act 

the  city  of  M.,  and  may  entitle  the  com-  authorizing  a  town  to  give  its  bonds  in 

pany  to  claim  the  bonds  subscribed  under  aid  of  the  M.  railroad  and  the  E.  railroad, 

such  condition.     State  v.  Town  of  Clark,  enables  the  town  to  give  its  bonds  in  favor 

23  Minn.  422.     Sec  also  Stote  v.  Lime,  28  of  either  ndlroad  separately.     First  N»- 

ifl.  621.     In  New  York,  towns  could  (un-  tional  Bank  of  St.  Johnsbuiy  v.  Concord, 

der  Laws  1871,  ch.  925)  impose  as  a  con-  60  Vt.  257. 

dition  precedent  to  subscribing  for  railroad         *  Clapp  v.  Cedar  County,  5  Iowa,  15. 
•took  and  issuing  bonds,  that  the  road         *  State  v.  Hancock  Ca,  12  Ohio  St 

should  be  located  and  constructed  through  596. 
the  town ;  and  if  they  did  so  the  commia- 
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by  a  railway  company,  should  be  authorized  to  subscribe  to  the 
capital  stock  of  the  company,  and  issue  negotiable  bonds  in  pay- 
ment of  such  subscription.  An  alternative  maTidaintcs  was  awarded 
to  require  the  commissioners  to  levy  a  tax  to  pay  bonds  purporting 
on  their  face  to  have  been  issued  in  payment  of  such  a  subscrip- 
tion, and  to  be  payable  to  bearer,  and  which  were  stated  to  be  held 
by  the  relator  as  a  bond  fide  holder.  The  answer  to  the  writ  stated 
that  the  road  had  never  been  located  through  or  in  the  county.  It 
was  held  on  demurrer  to  be  a  sufficient  defence,  as  showing  that 
the  bonds  had  been  issued  illegally  and  without  authority  of  law. 
The  act  provided  that  bonds  issued  and  negotiated  by  the  commis- 
sioners, and  regular  on  their  face,  should,  in  the  hands  of  the  com- 
pany, or  of  any  bond  fide  holder,  be  deemed  and  taken  in  all  courts 
and  elsewhere  as  conclusive  evidence  of  the  regularity  of  everything 
required  by  the  act  to  be  done  preliminary  to  the  issuing  and 
negotiation  of  such  bonds.  It  was  held  that  to  make  bonds  reg- 
ular on  their  face  such  conclusive  evidence,  and  an  estoppel  to  a 
defence  showing  a  want  of  power  in  the  commissioners,  there  must 
be  an  averment  that  they  had  been  "  issued  and  negotiated  by  the 
commissioners."  * 

Sec.  120.  Mnnicipallty  estopped  from  Denying  that  Condition  is 
performed,  when. —  If  the  people  of  a  county  or  other  municipal 
corporation  vote  a  subscription  in  aid  of  a  railway  company,  to  be 
paid  in  bonds  of  the  county  upon  certain  conditions  precedent,  the 
county  or  other  authorities  cannot  delegate  power  to  others  to  deter- 
mine when  the  conditions  are  performed,  but  must  determine  that 
fact  themselves,  as  the  authorized  agents  of  the  people.  This  is  an 
official  trust,  which  cannot  be  delegated.^  And  when  they  decide 
that  the  conditions  have  been  performed  and  deliver  the  bonds,  the 
corporation  is  estopped  from  setting  up  the  breach  of  such  condi- 
tions to  defeat  the  bonds. 

Thus,  a  county  in  Illinois,  a  subscriber  to  the  stock  of  a  railway 
company,  agreed  to  extend  the  time  for  completing  the  road  from 
that  originally  fixed  to  a  particular  date.  Before  that  date  the 
county,  by  its  proper  officers,  declared  the  road  completed  to  its 
satisfaction,  delivered  its  bonds,  and  received  the  stock  of  the  com- 
pany in  return  therefor.     It  was  held  that  its  action  constitutes 


1  State  V,  Hancock  Coanty,  11  Ohio  St.  183. 
>  Jackson  County  v,  Bnu^  77  IlL  59. 
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a  waiver  and  an  estoppel  which  prevent  it  from  raising  the  objec^ 
tion  that  the  contract  was  not  performed  in  time.^ 

Sec.  121.  Bnrveys,  what  amoants  to. — Wiien  the  statute  provides 
that  a  municipal  corporation  may  sul)scribe  to  the  stock  of  a  rail- 
road which  has  been  "  surveyed,"  it  is  not  essential  to  the  validity 
of  the  popular  election,  ordered  and  held  on  the  question  of  sub- 
scription to  the  stock,  that  there  should  have  been  a  final  and  defi- 
nite survey  and  location  of  the  entire  line  of  the  company's  road 
All  that  is  required  is  a  substantial  location,  designating  the  termini 
and  general  direction  of  the  road,  and  an  estimate  of  the  cost  of 
constructing  it.^ 

Sec.  122.  SubBtitiition  of  Bonds,  when  may  be  made:  general 
Powers.  —  When  a  municipal  corporation  has  issued  a  single  bond 
for  the  full  amount  of  its  subscription,  it  may  afterwards  lawfully 
issue  bonds  for  smaller  sums  in  lieu  of  the  single  bond,  as  in  such 
a  case  the  change  does  not  alter  the  indebtedness,  but  only  changes 
the  evidences  thereof'  And  where  it  is  authorized  to  issue  bonds 
subject  only  to  a  restriction  as  to  the  amount,  it  may  issue  bonds  in 
payment  of  those  previously  issued  and  which  are  overdue.* 
Where  a  municipal  corporation  is  authorized  to  exact  a  bond,  mort- 

1  County  of  Randolph  v.  Post,  98  U.  S.  Pulaski  County,  1  McCrary  (U.  S.  C.  C), 

502.  316 ;  Cause  v.  ClarksviUe,  5  DilL  (U.  S. 

*  County  of  Wilson  v.  National  Bank,  C.  C.)  165.  Where  bonds  which  wen 
103  U.  S.  770.  illegally  issued  are  exchanged  for  those 

•  Com.  V.  Allegheny  County,  87  Penn.  which  are  legal,  the  latter  may  be  enforced 
St.  237.  Bonds  were  issued  by  a  county,  by  the  holder.  Merchants'  Bank  r.  Little 
under  an  act  of  the  legislature,  making  it  Rock,  5  Dill.  (U.  S.  C.  C.)  265.  lo 
obligatory  on  the  county  to  levy  an  annual  McKee  v.  Vernon  County,  3  Dill.  (U.  S. 
tax  sufficient  to  pay  the  interest  on  the  C.  C. )  210,  the  agent  of  the  county  and 
bonds  as  it  accrued,  and  the  principal  at  the  presiding  justice  of  the  county  court 
maturity.  Afterwards  the  county  pro-  substituted  engraved  bonds,  the  signatures 
posetl  to  the  holders  of  such  bonds  that,  if  on  the  coupons  of  which  were  lithographed, 
they  would  scale  them  twenty-five  per  cent,  for  private  bonds,  the  new  bonds  being  of 
and  take  new  bonds  for  the  reduced  sum,  the  same  date  and  amount  as  the  old,  and 
the  county  would  annually  levy  and  col-  the  old  being  at  the  same  time  destroyed ; 
lect  a  sufficient  tax  to  pay  the  interest  on  there  was  no  order  of  the  county  court  for 
the  new  bonds  as  it  accrued,  and  the  prin-  the  substitution,  but  the  county  afterwanls 
ciiwl  at  maturity;  and  that  if  it  failed  to  paid  interest  for  two  years,  retained  the 
do  so,  tlie  holders  of  the  new  bonds  should  certificate  of  stock  which  was  the  con- 
be  restored  to  all  their  rights  under  the  sideration  of  the  bonds,  and  entered  of 
old  bonds.  New  bonds  were  issued  under  record  other  reasons  than  the  substitutioQ 
this  agn'cment,  but  the  county  failed  to  for  ceasing  to  pay  interest  on  the  new 
pay  the  interest  thereon;  and  as  a  tax  could  bonds.  It  was  held  that  the  plea  of  fi«i 
not  be  levitnl  therefor,  it  was  held  that  an  est  factum  was  not  sustainable  as  a  de- 
action  at  law  would  lie  thereon,  but  that  a  fence  to  an  action  to  recover  coupons  on 
bill  in  et^uity  not  seeking  a  discovery  could  the  new  bonds. 

not  be  maintained.     Merchants*  Bank  9.         *  Qnincy  v.  Warfield,  25  III  817. 
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gage,  or  other  security  that  the  money  received  for  the  bonds  shall 
be  employed  in  building  the  railroad,  it  is  a  mere  privilege,  which 
it  may  waive ;  and  its  failure  to  exact  such  security  does  not  affect 
the  validity  of  the  bonds ;  ^  and  express  authority  to  insert  in  the 
ordinanca  certain  specified  provisions  does  not  necessarily  operate 
as  an  inhibition  to  the  insertion  of  such  other  clauses  and  condi- 
tions as  may  be  deemed  advisable  or  proper,^  unless  from  the  gen- 
eral tenor  of  the  act,  it  is  evident  that  such  inhibition  was  intended. 
Where  the  statute  designates  what  officers  shall  make  the  subscrip- 
tion, they  alone  can  make  it,  and  if  a  certain  board  of  officers  is 
named  to  fix  the  amount  of  the  subscription,  the  amount  must  be 
definitely  fixed  by  them  before  a  valid  subscription  can  be  made. 
Therefore,  where  a  board  endowed  with  such  powers  recommended 
a  subscription  "  not  exceeding "  a  certain  sum,  it  was  held  insuffi- 
cient to  justify  a  subscription,  because  they  thereby  undertook  to 
delegate  their  powers,  which  they  had  no  authority  to  do.^ 

The  authority  to  levy  and  collect  the  tax  is  not  invalidated,  nor 
is  the  obligation  to  pay  it  destroyed,  because  the  statute  provides 
that,  with  the  assent  of  the  city,  the  citizens  who  shall  actually  pay 
the  tax  by  which  her  debt  for  the  stock  is  to  be  discharged,  are  to 
receive  from  the  city  the  stock  itself  for  which  they  shall  have 
paid«  The  validity  of  the  tax,  and  the  obligation  of  the  city  to  pay 
it,  depend  upon  the  right  of  the  government  to  contract  the  debt  or 
duty,  and  to  discharge  it  by  taxation,  and  cannot  be  affected  by  the 
disposition  which  is  made  of  that  for  which  the  debt  was  contracted.* 

Sec.  123.  Bffeot  of  Conaolidatlbn.  —  The  circumstance  that  the 
corporation  in  whose  favor  a  municipal  corporation  has  voted  to  issue 
its  bonds,  consolidates  with  another  similar  corporation,  —  the  au- 
thority to  do  so  existing  before  the  vote  was  taken, —  does  not 
destroy  the  validity  of  the  vote,  and  the  bonds  may  lawfully  be 
issued  to  the  consolidated  company  ;^  and  even  the  sale  of  the  road 

^  Sinking  Fund  Commissioners  V.  North-  Vernon  v.  Hovey,  52Tnd.  663.    A  county, 

em  Bank,  1  Met.  (Ky.)  174.  haying  lawful  authority,  issued  its  bonds 

*  Vicksburgh  v.  Onchita,  11  La.  An.  in  payment  of  its  subscription  to  a  railroad 
649.  company.     Between  the  latter  and  another 

*  Mercer  County  v.  Pittsburgh  &  Erie  company  a  consolidation  was  about  to  take 
R.  R.  Co.,  27  Penn.  St.  889  ;  Wautumpka  place,  upon  condition  that  the  county  court 
t?.  Winter,  29  Ala.  651.  would,  on  an  extension  of  time  being 

*  Talbot  r.  Dent,  9  B.  Mon.  (Ky.)  granted,  levy  and  collect  a  tax  sufficient 
526;  Slack  9.  Maysville  &  Lexington  R  R.  to  pay  the  amount  due  on  the  bonds. 
Co.,  18  id.  9.  The  county  court  accepted  the  proposition, 

*  Menasha  v.  Hazard,  102  U.  S.  81 ;  and  gave  the  requisite  assurance.  The 
New  Bnfiab  v.  Iron  Co.,  105  id.  78 ;  Mt  consolidation  thereupon  took  pla(^     It 
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before  its  completion,  by  the  corporation  in  whose  favor  the  tax  was 
voted,  with  a  reservation  that  the  purchaser  shall  complete  the  road- 
bed and  collect  the  tax,  will  not  defeat  its  right  to  the  tax,  after  the 
road  is  completed ;  ^  and  if  it  appears  that  the  new  company  is  sub- 
stantially the  same  as  the  old  one,  the  corporation  may  vote  to  issue 
the  bonds  to  the  new  company.^  But  where  the  corporation  is  es- 
sentially different  from  that  designated  by  the  vote  or  petition,  as, 
where  it  has  a  different  name  and  route  or  terminus,  the  subscription 
is  void.®  In  the  case  last  cited,  a  majority  of  the  taxpayers  of 
Leicester  signed  a  petition  praying  for  permission  to  subscribe  for 
$40,000  of  the  stock  of  The  Northern  Extension  Eailroad  Co.  The 
petition  contained  a  condition  that  the  bonds  should  not  be  issued 
until  so  much  of  the  road  running  through  the  town  of  I^eicester 
and  connecting  the  Village  of  Mount  Morris  with  the  Central 
Eailroad  in  the  town  of  Caledonia  should  be  completed.  The  peti- 
tion was  presented  to  the  judge  of  the  County  of  Livingston,  and 
commissioners  were  appointed  by  him  to  carry  the  prayer  of  the 
petition  into  effect.  After  the  commissioners  were  appointed,  the 
Northern  Extension  Railroad  Co.  consolidated  with  two  other  rail- 
road companies,  under  the  name  of  The  Rochester,  Nunda,  and 
Pennsylvania  EaUroad  Co.,  having  different  routes  and  termini  from 
those  contemplated  by  the  former  company.  The  commissioners 
appointed  by  the  county  judge  refuse  to  subscribe  for  stock  or  issue 
bonds,  on  the  grounds,  among  others,  that  the  company  in  which  the 
petitioners  authorized  a  subscription  for  stock  no  longer  exists,  and 
that  they  were  not  authorized  to  subscribe  for  stock  in  the  new 
company.  This  action  was  brought  to  compel  them  to  make  the 
subscription.  But  the  court  refused  the  i*elief  demanded,  Mullin, 
P.  J.,  saying :  — 

was  held  that  the  connty  was  estopped  the  stock.     Lynch  v.  Eastern,  &c.  R.  R. 

from  denying  the  validity  of  the  honds  in  Co.,  57  Wis.  430. 

the  hands  of  a  bond  fide  holder,  to  whom  *  Muscatine,  &c.  R.  R.  Co.  v.  Horton, 

they  were  transferred  for  value  by  the  con-  88  Iowa,  88. 

solidated  company.     County  of  Tipton  v.  *  Society  for  Savings  v.  New  London, 

Locomotive  Works,  103  U.  S.  528.     See  29  Conn.   174 ;  Com.  v.  Pittsbui^h,    41 

also  Connty  of  Scotland  v.  Thomas,  94  Penn.  St.  278 ;  Empire  v.  Darlington,  101 

U.  S.  682 ;  County  of  Henry  v.  Kicolay,  U.  S.   87 ;  I-.ewis  v.  Clarendon,  5  DilL 

95  U.  S.  619;  Menasha  v.  Hazard,  102  (U.  S.  C.  C.)  829;  East  Lincoln  v,  Dav- 

U.  S.  81.     In  order  to  invalidate  a  sub-  enport,  94  U.  S.   801 ;  Illinois  Midland 

scription  by  a  town,  etc.,  the  consolida-  R.  R.  Co.  v.  Barnett,  85  111.  318. 

tion  must  work  such  a  fundamental  change  •  Rochester,  &c.  R.  R.  Co.  v.  Cuyler, 

in  the  purpose  of  the  corporation  as  would  7  Lans.  (N.  Y.)  431. 

operate  to  release  individual  subecribers  to 
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"  The  commissioners  have  no  authority  to  bind  the  taxpayers  of 
their  town,  except  such  as  is  derived  from  the  petition,  and  the 
statute  that  authorized  it  to  be  signed  and  presented  to  the  county 
judge.  The  power  thus  given  is  to  subscribe  for  the  stock  or  bonds 
of  a  railroad  company  named  in  the  petition,  and  to  an  amount 
specifically  designated.  A  subscription  in  a  different  company  or 
for  a  larger  amount  is  simply  void.  The  taxpayers  are  presumed 
to  have  informed  themselves  of  the  feasibility  of  the  route  over 
which  the  road  for  whose  stock  or  bonds  they  are  desired  to  sub- 
scribe is  to  be  laid,  the  business  that  it  will  probably  obtain,  the 
character  of  the  directors,  and  the  benefits,  pecuniary  or  others,  that 
will  result  from  the  investment  It  cannot  be  known  that  consent 
would  have  been  given  to  the  subscription  for  stock  or  bonds  in  a 
company  located  upon  a  different  line,  or  with  different  directors,  or 
having  different  termini.  To  permit  the  commissioners  to  subscribe 
for  stock  or  bonds  in  a  different  company,  other  than  the  one  desig- 
nated in  the  petition,  is  to  disregard  wholly  the  wishes  of  the  tax- 
payers, and  to  bind  them  by  a  contract  into  which  they  never 
intended  to  enter.  No  subscription  having  been  made  in  behalf  of 
the  town  of  Leicester  before  the  consolidation,  of  the  companies 
which  form  the  new  or  consolidated  company,  it  is  not  bound  by 
the  agreement  of  consolidation  or  affected  by  the  laws  passed  to 
confirm  and  enforce  it.  Upon  no  principle  can  the  commissioners 
be  compelled  to  subscribe  for  stock  or  bonds  in  the  new  company." 

Sec  124  Change  in  Constitiition,  etc.,  after  passage  of  enabling  act. 
— Where,  after  the  legislature  has  passed  an  act  authorizing  a  muni- 
cipal corporation  to  subscribe  for  stock  in  a  railroad  company,  and 
after  the  corporation  has  voted  to  subscribe,  but  before  the  subscription 
has  actually  been  made,  a  change  in  the  constitution  of  the  State  is 
made  which  prohibits  such  subscription,  the  change  does  not  affect 
the  right  of  the  corporation  to  make  the  subscription  and  issue  its 
bonds  after  such  constitutional  provision  goes  into  effect.^ 

^  People  V.  Logan  County,  68  lU.  874.  they  were  issued  in  strict  conformity  to 

In  County  of  Clay  v.  Society  for  Savings,  the  conditions  and  requirements  prescribed 

104  U.  S.  579,  the  County  of  Clay  issued  by  statute,  and  pursuant  to  a  popular  vote 

two  series  of  bonds,  one  dated  Not.  1,  cast  at  an  election  lawfully  held  before  the 

1869,  in  payment  of  its  subscription  to  year  1870 ;  and  that  the  constitution  of 

the  stock  of  the  Illinois  Southeastern  Ry.  Illinois,   which  took   effect  during  that 

Ca,  and   another   dated  Jan.    4,   1871,  year,  did  not  attempt  to  impair  the  obli- 

whereby  its  donation   voted    before  the  gation  of  any  prior  contract  in  regard  to 

year  1870  to  that  company  was  paid  ;  and  them,  nor  prohibit  the  issue  of  such  bonds 

it  WIS  held  that  the  bonds  were  valid,  as  as  were  necessary  to  give  effect  to  a  dona- 
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Such  constitational  provisions  aie  wholly  prospective,  and  have  no 
effect  upon  previous  l^slation  relating  to  matters  under  which  rights 
have  aLready  become  vested.^  And  unless  the  statute  still  leaves 
it  discretionary  with  the  municipal  officers  whether  to  make  the 
subscription  or  not,  the  right  of  the  railroad  company  to  have  the 
subscription  made  becomes  complete  upon  its  legal  adoption  by 
the  popular  vote,  and  no  constitutional  or  other  change  can  divest 
them  of  this  right.^ 

A  precinct  at  a  meeting  held  in  Oct  1875,  voted  bonds  to  aid  in  an 
extension  of  a  certain  railway.  The  bonds  were  to  be  placed  in  the 
hands  of  a  trustee  until  the  company  had  so  far  completed  its  road 
as  to  be  entitled  to  them.  The  company  immediately  made  a  pre- 
liminary survey  of  its  line,  and  it  was  completed  prior  to  Nov.  1, 
1875.  It  was  held  that  the  right  of  the  company  to  the  bonds  in 
question  had  become  vested,  at  the  time  the  constitution  of  1875 
took  effect,  to  such  an  extent  that  the  company  could  require  the 
bonds  to  be  issued  as  provided  in  the  proposition,  and  placed  in  the 
hands  of  the  trustee  to  await  the  final  action  of  the  company.^ 

In  another  case  it  was  held  that  the  powers  of  a  I'ailroad  company 
in  Missouri,  in  existence  prior  to  the  adoption  of  the  constitutional 
provision  of  1865,  prohibiting  subscriptions  to  the  stock  of  any  cor- 
poration by  counties,  cities,  or  towns,  unless  two-thirds  of  the  quali- 
fied electors  thereof  shall  assent,  were  not  affected  by  such  provision, 

tion  80  voted.  Bnt  see  Wadsworth  v.  Super-  that  the  courts  may,  by  maiidamuM^  com- 

TiBors,  102  U.  S.  534,  and  Railroad  Com-  pel  these  officers  to  subscribe,  when  the 

pany  v.  Falconer,  103  U.  S.  821,  where  it  people  have  so  voted,  upon  the  groand 

was  held  that  a  popular  vote  does  not  give  that  their  duties  relative  to  the  issae  of 

a  vested  right  in  a  subscription  to  a  rail-  such  bonds  are  only  ministerial 

road  company ;  and  that  a  change  in  the  ^  Supervisors  v.  Galbnith,  99  U.  S. 

State  constitution  forbidding  such  subscrip-  214  ;  County  of  Henry  «.  Kieolay,  95  id. 

tion  will  render  the  vote  unavailing  if  the  619 ;  County  of  Cass  v.  Gillett,  100  id. 

subscription  is  not  actually  made  prior  to  185 ;  Nicoky  v.  St  Clair  County,  8  Dill, 

the  constitutional  change.     But,  while  we  (U.  S.  C.  C.)  168 ;  Calaway  Coimty  t. 

would  not  attempt  to  question  the  action  Foster,  108  U.   S.    567  ;  Huidekoper  v. 

of  this  court,  it  is  evident  that  the  doc-  Dallas  County,  8  Dill.  (U.  S.  C.  C.)  171 ; 

trine  of  these  cases  is  unsound,  except  County  of  Macon  v.  Shores,  97  U.  S.  272 ; 

where  the  officers  of  the  corporation  are  Louisiana  v,  Taylor,  105  U.  S.  454 ;  Schny- 

vested  with  a  discretion  whether  to  issue  ler  v,  Thomas,  68  id.  169  ;  State  v.  Cluk, 

the  bonds  or  not,  after  the  vote  has  been  28  Minn.  422 ;  Scotland  County  v.  Thomas, 

taken.    To  give  it  any  other  application  94  U.  S.  682. 

would  place  it  within  the  power  of  muni-  ^  See  §  128,  Mandamus;  alao  State  v. 

cipal  officers  to  defeat  the  will  of  the  peo-  Lancaster  County,  6  Neb.  214,  where  this 

pie,  when  the  legislature  never  intended  question  is  ably  discussed, 

them  to  have  such  power,  and  would  over-  *  State  v,  Lancaater  Comity,  6  KeK 

throw  the  doctrine  of  that  long  line  of  al-  214. 
most  uniform  decisions  which  have  held 
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bat  remained  the  same  as  if  it  had  never  been  adopted;  and  the 
subscription  to  the  stock  of  the  railroad  company  having  been  actually 
made,  under  the  authority  of  a  legislative  act^  in  January,  1868,  was 
l^al ;  and  that  the  circumstance  that  the  bonds  were  issued  at  a  later 
date  did  not  impair  their  validity.^  Nor  is  the  validity  of  the  bonds 
affected  by  any  amendments  to  or  changes  in  the  law,  or  even  by 
its  repeal,  after  the  subscription  is  actually  made,  so  that  a  contract 
between  the  parties  can  be  said  to  exist,  as  the  l^islature  has  no 
power  to  abridge  or  destroy  a  contract.^ 

1  Calaway  Coantj  v.  Foster,  93  U.  S.  change  in  the  constitntion  of  the  State. 

567  ;  County  of  Macon  v.  Shores,  97  U.  S.  Moultrie  County  v.  Rockingham  Ten  Cent 

272 ;  Hoidekoper  v.  Dalhu  County,  3  Dill.  Savings  Bank,  92  U.  S.  681.     See  Railroad 

(U.  S.  C.  C.)  171.     See  also  Louisiana  v.  Co.  r.  Falconer,  103  id.  821.     But  a  pupa- 

Taylor,  105  U.S.  454;  County  of  Schuyler  lar  rote,  authorizing  a  railway  subscrip- 

V.  Thomas,  98  id.  169.     Where  the  charter  tion,    does  not  give  a  vested  right   in 

of  a  railroad  company,  granted  hy  Missouri  the  subscription  to  the  railway  company, 

prior  to  the  adoption  of  the  constitution  in  A  change  of  the  State  constitution  forbid- 

1865y  made  it  lawful  for  the  county  court  ding  such  subscriptions  will  render  such 

of  any  county  in  which  any  part  of  the  vote  unavailing,  if  the  subscription  is  not 

route  of  said  railroad  or  of  its  authorized  actually  made  prior  to  the  constitutional 

branches  might  be,  or  for  any  county  adja-  change.     Wadsworth  v.  Supervisors,  102 

eent  thereto,  to  subscribe  to  the  stock  of  U.  S.  534 ;  Railroad  Co.  v.  Falconer,  108 

the  company,  and  to  issue  bonds  of  the  U.  S.  821. 

eounty  in  payment  therefor,  the  power  of        *  In  1843  and  1858  the  city  of  Mobile 

the  county  court  so  to  subscribe  did  not  issued  bonds  when  there  was  no  limit  im- 

become  subject  to  §  14  of  art.  11  of  that  posed  on  its  taxing  power ;  in  1869  it 

constitntion,  which  requires  the  assent  of  issued  bonds  when  it  could  only  raise  two 

two-thirds  of  the  qualified  voters  of  the  per  cent  on  its  taxable  property,  and  by  a 

county  to  such  subscription.    County  of  contract  with  a  railroad  company  for  whose 

Henry  v,  Nicolay,  95  U.  S.  619;  County  benefit  they  were  issued  it  was  provided 

of  Cass  V.  Gillett,  100  id.  5S5.     See  also  that  the  interest  on  them  was  to  be  paid 

17icolay  v.  St.  Clair  County,  3  Dill.  (U.  S.  by  imposing  a  general  or  special  tax,  and 

0.  C. )  163.  The  fourteenth  section  of  the  the  city  ordinance  establishing  the  con- 
constitution  of  Mississippi,  ratified  Dec.  tract  was  approved  by  the  legislature.    Af- 

1,  1S69,  which  declares  that  "the  legis-  terwards,  by  subsequent  legblation,  the 
latnre  shall  not  authorize  any  county,  city,  city  was  limited  to  one  per  cent  of  its 
or  town  to  become  a  stockholder  in  or  to  taxes  in  paying  its  indebtedness,  and  was 
lend  its  credit  to  any  company,  associa-  authorized  to  issue  bonds  for  the  funding 
tion,  or  corporation,  unless  two-thirds  of  of  its  debt,  and  restricted  in  its  levy  of 
the  qualified  voters  of  such  county,  city,  taxes  to  the  raising  of  such  amounts  as 
or  town,  at  a  special  election  or  a  regular  would  pay  the  interest  of  these  bonds 
election  to  be  held  therein,  shall  assent  and  its  current  expenses.  A  holder  of  a 
thereto,"  was  held  to  be  wholly  prospect-  number  of  the  bonds  of  1869,  after  default 
ive ;  and  it  was  held  that  it  did  not  abro-  in  payment  of  the  coupons,  recovered  judg- 
gate  previous  acts  of  the  legislature  con-  ment  against  the  city.  The  city  was  still 
ferring  authority  to  subscribe  for  stock,  indebted  for  some  of  the  bonds  of  1843 
Supervisors  v.  Oalbraith,  99  U.  S.  214.  and  1858.  It  was  held  that  all  legislation 
A  resolution  of  a  board  of  supervisors  ap-  subsequent  to  the  approval  of  the  contract 
propriating  bonds  as  a  subscription  in  aid  of  1869  was  inoperative  so  far  as  it  im- 
of  a  nolway  constitutes  a  contract,  which  paired  that  contract  v  that  the  holder  of 
will  not  be  impaired  by  a  subsequent  the  judgment  was  entitled  to  have  all  the 
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Sec.  125.  Effect  of  Division  of  County,  Town,  etc.,  after  the  Bonds 
are  issued.  —  If  after  a  county  or  other  municipal  corporation  has  voted 
to  subscribe  for  stock  in  a  railroad  company,  it  is  divided,  or  a  por- 
tion of  its  territory  is  detached  therefrom,  the  portion  detached  still 
remains  liable  for  the  payment  of  its  proportion  of  such  bonds;  and  the 
legislature  has  no  power,  as  agunst  the  railroad  company  or  the  holders 
oi  its  bonds  or  notes,  to  release  it  therefrom,  and  it  will  be  compelled 
by  mandamus  to  comply  with  the  law.  Thus,  in  a  Kansas  case,^  the 
legislature  detached  from  Sedgwick  county  a  portion  of  its  territory, 
and  attached  it  to  the  new  county  of  Harvey.  It  declared  that  this 
detached  territory  should  continue  liable  for  a  certain  proportion  of 
the  railroad  bonded  indebtedness  of  Sedgwick  county,  and  that  the 

taxing  power  of  the  city  exercised  within  per  cent  per  annum,"  and  the  city  issned 

constitutional  limits,  and  that  after  the  bonds  bearing  interest  at  the  rate  of  ten  per 

payment  of  the  cuirent  expenses  he  was  cent,  it  was  held  that  the  bonds  were  ralid 

entitled  to  share  pro  rata  in  the  residue  to  the  extent  of  the  principal  and  six  per 

with  other  creditors  who  had  no  specific  cent  interest    Where  anthority  is  given 

lien  on  the  taxes  ;  that  the  bonds  of  1843  *' to  any  incorporated  town  or  city**  in  a 

and  1858  could  not  be  affected  by  any  county  to  subscribe  to  the  capital  stock  of 

limits  on  the  taxing  power.     Sibley  v,  a  railroad  company,  such  authority  is  not 

Mobile,  3  Woods  (U.  S.  G.  C),  585.     An  limited  to  towns  and  cities  incorporated 

act  of  the  legislature  of  Louisiana  provided  at  the  passage  of  the  statute  ;  all  that  ia 

for  the  issue  of  the  consolidated  bonds  of  required  is  that  the  town  or  city  be  inoor- 

the  city  of  New  Orleans,  and  that  a  special  porated  at  the  time  the  subscription  is 

tax  should  be  annually  levied  on  real  estate  made.     Lewis  v.  Clarendon,  5  DilL  (U.  8. 

and  slaves,  to  raise  a  certain  sum  to  be  C.  C.)  829. 

applied  to  the  payment  of  the  principal  ^  Sedgwick  County  v,  Bailey,  11  Kan. 
and  interest  of  said  bonds.  It  was  held  681.  But  see  State  v.  Lake  City,  25  Minn. 
that  this  was  a  contract  with  the  bond-  504,  where  it  was  held  that  it  is  constita* 
holders,  unaffected  by  subsequent  legbla-  lionally  competent  for  the  legislature  to 
tion  ;  that  their  remedy  was  at  law,  and  erect,  out  of  a  portion  of  the  territory  of  an 
that  they  were  not  entitled  to  priority  of  existing  town,  a  new  municipal  corporatioii, 
payment  over  other  bondholders,  out  of  all  without  making  any  provision  for  the  debts 
taxes  raised  on  real  estate.  Maenhaut  v,  and  liabilities  of  such  town,  previously  in* 
New  Orleans,  3  Woods  (U.  S.  C.  C),  L  curred.  In  such  case,  the  old  town  rs- 
A  statute  authorizing  certain  counties  to  mains  solely  responsible  for  such  debts 
issue  bonds,  and  making  it  the  duty  of  the  and  liabilities,  and  no  claim  can  be  en- 
board  of  supervisors  to  levy  a  special  tax  forced  against  the  new  corporation  in  re* 
to  ]>ay  the  interest  and  principal  of  said  spect  thereto,  either  in  favor  of  the  town 
bonds  as  they  become  due,  and  giving  the  or  its  creditors.  Such  legislation  impairs 
holder  of  them  the  right  to  compel  such  no  contract  rights  or  obligations,  thongh 
levy  by  mandamus,  is  not  repealed  by  a  the  taxable  resources  of  the  town  may  be 
subsequent  statute  which  restricts  the  thereby  largely  diminished,  and  thoagh 
taxing  power  of  counties,  so  as  to  affect  such  debts  may  have  been  incurred  upon 
the  rights  of  holders  of  bonds  issued  prior  the  faith  of  a  statutory  pledge  that  the 
to  the  adoption  of  the  constitution.  United  town  would  provide  a  sufficient  sinking* 
States  V.  Jefferson  County,  5  Dill.  (U.  S.  fund,  by  taxation,  to  pay  the  same  st 
C.  C.)  810.  Where  the  charter  of  a  rail-  maturity,  it  not  appearing  that  its  power 
road  company  authorized  a  city  to  issue  so  to  do  has  been  rendered  ineffectual  for 
bonds  **  bearing  interest  at  the  rate  of  six  that  purpose. 
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county  clerk  of  Harvey  county  should  annually  apportion  on  the 
property  of  this  territory  the  amount  of  taxes  necessary  to  pay  such 
proportion  of  the  indebtedness.  Upon  the  failure  of  the  clerk  of 
Harvey  county  to  make  this  apportionment,  the  board  of  county 
commissioners  of  Sedgwick  county  were  held  to  be  proper  parties  in 
a  proceeding  by  mandamus  against  him  to  compel  him  to  perform 
such  duty.  And  where  the  division  is  only  of  railroad  bonded  in- 
debtedness, and  there  is  no  proof  of  the  amount  of  property  or  of  the 
other  indebtedness  of  the  county  prior  to  the  division,  and  no  proof 
of  the  comparative  population  or  wealth  of  the  detached  territory 
and  the  remaining  portion  of  the  county^  it  is  impossible  for  the  court 
to  say  that  the  division  prescribed  by  the  legislature  is  not  just  and 
equitable. 

In  a  later  case,^  before  the  same  court,  certain  railroad  bonds  were 
authorized  and  issued  by  the  county  of  Marion  prior  to  the  detach- 
ment of  (me  township.  By  virtue  of  an  act  of  the  legislature  of  1879, 
and  after  the  detachment,  the  county  of  Marion  took  up  these  railroad 
bonds,  and  issued  funding  bonds  in  lieu  thereof.  Certain  changes 
were  made  in  the  time,  the  amount,  and  the  rate  of  interest  of  these 
bonds, — changes  all  beneficial  to  the  county.  It  was  held  that 
though  these  funding  bonds  were  technically  both  authorized  and 
issued  after  the  detachment,  yet,  within  the  spirit  of  the  law,  and 
legally,  the  funding  bonds  are  a*  charge  against  the  detached  territory, 
the  same  as  the  railroad  bonds  had  been.^ 

Sec.  126.  Defences  to  AotionB  upon  Bonds,  etc.  —  As  against  a 
bond  fde  holder,  a  municipal  corporation  cannot  set  up  in  defence 
to  an  action  upon  its  bonds,  issued  in  aid  of  a  railroad  corporation, 
any  merely  formal  defect  therein,  unless  such  defect  is  apparent 
upon  the  face  of  the  bond  or  appears  from  some  recital  therein; 
but  where  there  is  a  total  lack  of  authority  to  issue  the  bonds,  — 
as,  where  they  are  issued  under  an  act  of  the  legislature  which 
is  unconstitutional,*  or  without  the  authority  of  the  legislature,*  — 

1  Marion  County  r.  Harvey  County,  26  county  cannot  issue  interest-bearing  bonds 

Kan.  181.    If  a  town  or  county  is  divided  for  the  indebtedness  assumed  by  it.    Eagle 

after  aid  has  been  voted,  and  the  legisla-  v.  Beard,  38  Ark.  497. 
tare  provides  that  both  parts  shall  remain         *  Webb  v,  Lafayette  County,  67  Mo. 

liable  for  its  debts  as  before,  each  part  853 ;  Ogden  v.  Daviess  County,  102  IT.  S. 

thereof  is  only  liable  for  its  proportion  of  684  ;  Anthony  r.  Jasper  County,  4  DilL 

the  debt  so  created,  according  to  the  valua-  (U.  S.  C.  C. )  136  ;  Sherrand  v.  Lafayette 

tion  of  the  whole  town  at  the  time  when  County,  8  id.  286. 
the  aid  was  voted.    Hurt  «.  Hamilton,  25         *  Clay   v.    Hawkins   County,    5   Lea 

Kan.  76.  (Tenn.),  187. 

^  Where  a  county  is  divided,  the  new 
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such  defence  is  available ;  because  the  defect  is  one  of  power,  and 
not  of  form.  Unless  the  act  confirming  authority  to  ibsue  bonds 
expressly  restricts  the  issue  to  a  particular  railroad,  the  act  is 
applicable  to  a  railroad  organized  under  a  subaeqiient  statute,  or 
the  subscription  may  be  made  to  a  corporation  not  yet  organ- 
ized.^ But  authority  given  to  subscribe  for  the  stock  of  a  par- 
ticular railroad  does  not  authorize  a  subscription  in  aid  of  a  different 
line.^ 

Where  authority  is  given  to  subscribe  for  stock  to  a  certdn 
amount,  a  subscription  for  more  than  that  amount  is  simply  void, 
and  is  not  good  for  any  amount.^  But  where  a  town  voted  to  issue 
bonds  for  a  certain  amount,  in  sums  of  SoOO  each,  it  was  held  that 
the  fact  that  the  amount  could  not  be  exactly  divided  into  such 
sums  did  not  invalidate  the  vote> 

Where  the  statute  provides  how  a  meeting  to  vote  upon  the  ques- 
tion of  issuing  bonds  in  aid  of  a  railroad  shall  be  held,  unless  it  is 
held  in  the  manner  specified,  the  town  cannot,  by  mandamv^  or 
otherwise,  be  compelled  to  issue  its  bonds.  Thus,  where  the  statute 
provided  that  the  meetings  should  ''  be  held  and  conducted,  and 
returns  thereof  made  as  is  provided  by  the  township  organization 
law,"  a  vote  taken  by  a  town  whose  meeting  was  presided  over  by 
a  moderator,  and  without  the  judges  or  clerks  required  in  general 
elections,  was  held  not  sufficient  to  authorize  the  issue  of  bonds  by 
the  town  officers,  —  it  being  provided  by  the  township  election  law, 
that  **  the  supervisor,  assessor,  and  collector  of  the  town  "  shall  be 
ex  officio  judges  of  elections,  except  as  otherwise  provided  bylaw; 
and  consequently  their  issue  could  not  be  compelled.^ 

Sec.  127.  Bvldenoe  in  Actions  to  enforce  payment  of  Bonda.  —  In 
an  action  by  the  holder  of  bonds  against  a  municipality,  where  the 
validity  of  the  subscription  depends  upon  its  ratification  by  a  ma- 
jority of  the  taxpayers,  the  plaintiff  may  use  the  poll-books  of  the 
election,  containing  the  names  of  every  voter,  and  none  but  tax- 
payers, and  the  certificate  of  returns  to  the  city  council  that  a  majoi^ 
ity  had  voted,  as  evidence  that  the  subscription  was  properly  rati- 

1  Stebbins  v.  Pueblo  County,  2  Mc-  7  Neb.  810;  Jackson  County*.  Brush,  77 

Crary  (U.  S.  C.  C),  196 ;  Cass  County  v.  Ill  59. 

Johnston,  96  U.  S.  860 ;  Daviess  County        *  Turner  v.  Woodson  County,  27  Kan. 

V.  Huidekoper,  98  U.  S.  98.  814. 

*  New  Branswick  R.  R.  Co.,  ete  parte,         •  Chicago,  Ac.  B.  B.  Co.  «.  Malloiy, 
2  Pugsley  (New  Branswick),  78.  101  III  608. 

*  Beinman  v.  Covington,  Itc.  R.  R.  Co. 
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fied ;  and  he  is  not  obliged  to  go  further  and  show  that  every  person 
voting  was  entitled  to  do  so.^ 

Sec.  128.  Mandamus  to  compel  isane,  and  levying  of  tax  to  pay 
bonds,  lies  when.  —  Whei*e  the  statute  has  been  pursued  in  all 
its  requirements,  the  election  properly  called,  by  a  proper  notice 
thereof,  and  an  election  held  resulting  in  favor  of  a  subscription  by 
the  number  of  voters  required  by  the  act  giving  the  authority,  and 
the  railroad  company  has  complied  with  all  the  conditions  imposed) 
and  the  officers  charged  with  the  duty  of  issuing  the  bonds  are  in- 
vested with  no  discretion  in  the  matter,  the  company  is  entitled  to 
the  bonds  so  voted,  and  their  issue  at  the  suit  either  of  the  corpora- 
tion or  of  its  creditors  will  be  compelled  by  mandamics  ;  ^  and  where 

1  Hannibal  v.  Fanntleroy,  105  U.  S.  County,  6  Wall.  (U.  S.)  166;  Weber  v, 

408.  Lee  County,   6  id.   210;  Supervisors  o. 

'  Chicago,  &c.  R.  R.  Co.  v.  St.  Anne,  Durant,  9  id.  415 ;  United  States  v.  Keo- 

101  III.  151  ;  People  v.  Harp,  67  HI.  62  ;  kuk,  6  id.  514  ;  Mayor  v.  Lord,  9  id.  409 ; 

Chicago,  &c.  R  R.  Co.  t?.  St  Anne,  101  Cass  County  v.  Johnston,  95  U.  S.  360; 

id.  151 ;  Selraa,  &c.  R.  R.  Co.,  ex  parte,  Lansing  v.  County  Treasurer,  1  Dill.  (U.  S. 

45  Ala.  696 ;  California  Northern  R.  R.  C.  C.)  522 ;  Cass  County  v.  Johnston,  95 

Co.  V.  Butte  County,  18  Cal.  641;  Napa  U.  S.  860;  Welch  v,  Ste.  Genevieve,  1 

Valley  R.  R.  Co.  v.  Napa  County,  80  Cal.  Dill.  (U.  S.  C.  C.)  180  ;  United  States  v. 

435  ;  Amy  r.  Supervisors,  11  Wall.  (U.  S.)  Clark  County,    96   U.    S.  211.      Wheiw, 

176 ;  Raleigh,  &c.  R.  R.  Co.  v.  Jenkins,  under  N.   Y.   Laws  1869,   ch.  907,  and 

68  N.  C.  502 ;  Bittinger  v.  Bell,  65  Ind.  before  the  passage  of  the  amendatory  act 

445 ;  People  v.  Allen,  56  N.  Y.  538 ;  Peo-  of  1871,  ch.    925,  proceedings  had  been 

pie  V.  Batchelor,  53  N.  Y.  128  ;  Cincin-  regularly  taken  to  bond  a  town  in  aid  of  a 

nati,  &c.   R.  R.  Co.  v.  Clinton  County,  1  railroad,  and  the  county  judge  had  made 

Ohio  St.  77 ;  Clarke  County  v,  Paris,  &c.  his  adjudication  and  record  and  had  ap- 

Turnpike   Co.,   11   B.    Mon.  (Ky.)   143;  pointed  commissioners,  it  was  held  that 

Cumberland,  &c.  R.  R.  Co.  v.  Washington  the  proceedings  were  not  invalidated  by 

County,    10  Bush   (Ky.),  564;  Jager  v.  the  amendatory  act ;  and  that  the  commis- 

Dongherty,  61  Ind.  528 ;  Mt.  Vernon  v.  sioners  might  issue  bonds,  all  payable  in 

Hovey,    52    id,   563  ;    People    v,    Logan  thirty  years  ;  that  the  act  of  1871  made  it 

County,  63  111.  374;  People  v.  Glann,  70  optional  with  the  commissioners  to  thus 

111.  232 ;  Louisville,  &c.  R.  R.  Co.  v.  Da-  issue  the  bonds  or  to  make  them  payable 

vidson   County,   1    Sneed  (Tenn.),   637  ;  in  a  shorter  time  by  instalments,     Syra- 

United  States  v.  Clark  County,  96  U.  S.  cnse  Savings   Bank  v.    Seneca  Falls,   86 

211 ;  Illinois,  &c   R.  R.  Co.  v.  Bamett,  N.   Y.  317.     Under  the  act  of  the  Ver- 

85  III.    313 ;    Howland  v.    Eldridge,    43  mont  legislature,  approved  Nov.  12,  1867, 

N.  Y.  457 ;  United  States  v.  Badger,  6  authorizing  towns  to  subscribe  for  stock, 

Biss.  (U.  S.  C.  C.)  308 ;  Knox  County  v.  and  issue  bonds  in  aid  of  railroads,  it  is 

Aspinwall,  24  How.  (U.  S. )  376 ;  Brodie  not  sufficient  to  put  the  instrument  of 

V.  McCabe,  33  Ark.  690;  Sibley  r.  Mo-  assent  and  certificate  thereof  named  in 

bile,  3  Woods  (U.  S.  C  C),  535  ;  Super-  said  act  on  file,  but  they  must  be  filed  and 

visors  V.  United  States,  4  Wall.  (U    S.)  recorded  in  order  to  give  the  commission- 

435 ;    Rosch  v.  Des  Moines   County,   3  ers  authority  to  make  the  subscription. 

Woods  (U.  S.  C.  C),  813  ;  Van  Hoffmann  Such  want  of  authority  may  be  set  up  in 

V.  Quincy,  4  WalL  (U.*  8.)  585  ;  Musca-  answer  to  mandamus  by  an  assignee  of  the 

tine  V.  Mississippi,  &c.  R.  R.  Co.,  1  Dill,  claim  of  the  railroad  company,  to  compel 

(U.  S.  C.   C.)  568  ;    Rigga  v,   Johnson  the  issue  of  bonds  in  pursuance  of  such 
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an  election  has  been  held,  and  a  subscription  voted  without  condi- 
tions, the  duty  of  the  officers  to  make  the  subscription  is  com- 
plete, and  the  act  being  merely  ministerial  may  be  compelled  by 
mandamus} 

Where  bonds  issued  by  a  township  on  a  subscription  to  the  stock 
of  a  railroad  company  are  by  law  required  to  be  countersigned  by 
the  town  clerk  before  being  delivered,  such  act  is  a  mere  ministerial 
act,  and  it  is  not  his  province,  when  called  upon  to  do  the  act,  to  de- 
termine whether  the  proper  steps  have  been  taken  to  authorize  the 
issuance  of  the  bonds.  Hence,  upon  an  application  for  a  manda- 
mu8  to  compel  a  town  clerk  to  countersign  bonds  executed  by  the 
town  supervisor,  the  clerk  cannot  set  up  matters  affecting  the  legal- 
ity of  the  steps  required  to  be  taken  before  the  bonds  could  properly 
issue,  as  a  reason  for  refusing  to  countersign  them.^  And  the  rem- 
edy will  not  be  defeated  by  mere  lacfies  upon  the  part  of  the  com- 
pany. Thus  where  a  mandamus  to  compel  the  issue  of  town  bonds 
in  exchange  for  its  stock  was  not  asked  for  until  nearly  six  years 
after  the  relator's  right  accrued,  it  was  held  that,  in  exercising  the 
discretion  of  the  court  in  reference  to  the  writ,  the  delay  would  not 
be  treated  as  laches,  in  the  absence  of  any  evidence  that  the  town 

mibscription.     Lamoille  Valley  R.  R.  Co.  of  such  subecription,  it  was  held  that  the 

».  Faiiield,  61  Vt.  257.    That  creditors  railroad  company  would  not  be  heard  to 

may  enforce   a  subscription    (County  of  urge,  as  against  the  right  of  the  county  to 

Morgan  v,  Allen,  103  U.  S.  498  ;  Morgan  deny  the  existence  of  the  power,  that  they 

County  V.  Thomas,  76  111.  120)  after  his  had  performed  labor  and  incurred  liahil- 

claim  has  been  established  at  law,  Smith  ities  on  the  faith  of  the  supposed  snbscrip- 

V.  R.  R.  Ca,  99  U.  S.  398.  tion  ;  and  that  until  it  is  shown  that  the 

^  People  V.  I^gan  County,  63  111.  374 ;  statutory  notice  of  such  special  election 

People  V.  Cass  County,  77  id.  438.  was  properly  given,  there  will  be  no  infer- 

3  Houston  17.  People,  55  III.  898.  In  ence  in  favor  of  the  validity  of  the  election, 
a  proceeding  to  compel  a  county  to  issue  and  the  power  to  make  the  subscription 
its  bonds  in  payment  of  a  subscription  will  fail ;  otherwise,  in  case  of  an  election 
to  the  stock  of  a  railroad  company,  a  under  the  general  election  law,  where  the 
showing  that  the  county  court,  at  a  time  time  of  holding  the  same  is  designated  by 
subsequent  to  the  adoption  of  the  Illi-  the  statute ;  and  that  the  Illinois  con- 
nois  constitution  of  1870,  entered  an  stitution  of  1870,  absolutely  prohibiting 
order  reciting  that  the  election  therefor  any  municipal  subscription  in  aid  of  rail- 
had  been  duly  held  in  pursuance  of  law,  roads  except  when  made  in  pursuance  of 
and  directing  the  subscription  to  be  made,  an  election  held  prior  to  the  adoption 
was  held  not  to  preclude  the  county  from  thereof  under  laws  then  existing,  operated 
denying  that  the  election  was  properly  to  repeal  the  curative  act  of  1869.  The 
held,  or  to  relieve  the  relator  from  the  proviso  to  the  prohibitory  clause  of  the 
burden  of  showing  that  it  was  so  held,  constitution  saves  the  power  only  in  cases 
And  where  no  notice  that  the  want  of  where  it  was  conferred  by  a  vote  of  the 
power  to  make  the  subscription  would  be  people,  not  where*  it  depended  alone  upon 
relied  upon  was  required  to  be  given  when  legislative  grant.  People  v.  Jackson 
the  bonds  should  be  called  for  in  payment  County,  92  111.  441. 


SEC.  128.]  MANDAMUS  TO  COMPEL  ISSUE,  ETC.  825 

was  injared  thereby, —  especially  as  the  contract  was  mutual,  and  it 
had  been  at  all  times,  since  the  relator's  railway  was  built,  in  the 
power  of  the  town  to  enforce  an  exchange  of  its  bonds  for  stock  of 
the  company.^  Nor  can  a  county,  city,  or  town  refuse  to  issue  bonds 
for  a  subscription  which  has  been  voted,  upon  the  ground  that  the 
vote  is  for  the  issue  of  bonds  more  favorable  to  it  than  was  contem- 
plated  by  the  statute,  —  as,  that  it  was  voted  to  make  them  payable 
in  fivt  instalments,  where  the  statute  contemplated  their  payment 
in  three.*  A  railroad  company  has  no  vested  right  to  a  subscription 
until  it  is  actually  made ;  and  until  that  time  the  legislature  may 
repeal  or  modify  the  act  in  any  manner  it  deems  advisable ;  and 
such  repeal  would  be  a  complete  answer  to  the  writ^ 

Mandamus  is,  when  appropriate,  an  action  at  law  to  recover 
money,  and  is  subject  to  the  principles  which  govern  such  actions ;  ^ 
and  the  denial  of  the  writ  is  held  to  be  conclusive  in  a  subsequent 
action  as  to  the  invalidity  of  the  bonds,  although  the  fact  that  the 
decision  was  based  on  that  ground  is  inferred  from  the  pleadings, 
and  not  from  the  express  language  of  the  judgment*  These  rules 
were  applied  in  a  case  ^  where  a  township  issued  its  bonds  with 
interest  coupons  attached,  and  A.  indorsed  the  bonds  to  B.,  and  B. 
indorsed  them  to  the  plaintiff  after  they  were  overdue.  While  the 
bonds  were  in  B.'s  possession  and  overdue,  B.  was  party  to  a  suit  in 
chancery  in  a  State  court,  in  which  D.,  an  owner  of  real  estate  al- 
lied to  be  encumbered  by  mortgage  to  secure  payment  of  the  bonds, 
sought  to  have  them  declared  invalid ;  and  was  also  a  co-plaintiff  in 
a  cross  bill  in  the  same  suit,  in  which  it  was  sought  to  have  the 
bonds  declared  valid  and  the  mortgage  foreclosed.  In  these  pro- 
ceedings the  bonds  were  declared  invalid  for  want  of  authority  in 
the  trustee  to  issue  them.  During  the  same  period  B.  applied  to  the 
State  court  for  a  writ  of  mandamus  to  compel  the  trustees  of  the 
township  to  levy  a  tax  for  payment  of  interest  on  the  bonds ;  and  in 
this  suit  the  bonds  were  declared  invalid  upon  the  same  grounds 
as  in  the  equity  suits.  B.  then  indorsed  the  notes  and  coupons  to 
the  plaintiff,  who  brought  m>andamus  in  the  United  States  court  to 

1  State  V.  Jennings,  48  Wis.  549.  «  Postmaster-Oeneral   Kendall's   Case, 

s  Looisyille,  &c.  R.  B.  Co.  r.  David-  12  Pet.    (U.   S.)   524;   Louis  v.   Brown 

aon,  1  Sneed  (Tenn.),  687.  Township,  109  U.  S.  162. 

*  State  «.  Garoutte,  67  Mo.  445  ;  Cum-         *  Miller,  J.,  in  Louis  v.  Brown  Town- 

berland,  &c.  R.  B.  Co.  v.  Barren  County,  ship,  109  U.  S.  166 ;  Black  v.  Commis- 

10  Bush  (Ky.),   604;  People  9.   Pueblo  sioners,  99  U.  S.  686. 

Conoty,  2  CoL  860.  *  Louis  v.  Brown  Township,  aiUi^ 
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compel  payment  of  the  bonds ;  and  it  was  held  that  he  was  estopped 
by  the  former  proceedings.     When  bonds  mature,  and  the  municipal 

authorities  refuse  or  omit  to  levy  a  tax  to  pay  the  same,  majidamits 
is  the  proper  remedy  to  compel  them  to  do  so,  —  particularly  after 
the  validity  of  the  bonds  has  been  established  by  obtaining  a  judg- 
ment for  the  same.^ 

In  the  United  States  court,  the  fact  that  the  officers  of  the  town, 
city,  or  county,  have  been  enjoined  from  collecting  the  tax  will  be 
no  answer  to  the  writ,  where  the  plaintiff  has  procured  a  judgment' 

^  State  V.  Johnson  Cotinty,  12  Iowa,  by  a  holder  of  the  *'preminin  bonds*'  of 

827.    Where  a  county  has  been  authorized  New  Orleans,  to  compel  the  city  officers  to 

to  issue  railroad  aid  bonds,  parties  who  levy,  coUect,  and  apply  the  special  tax  of 

have  recovered  judgments  on  such  bonds  five  mills  on  the  dollar,  as  provided  by  La. 

are  entitled  to  a  writ  of  ynandavius  to  the  Acts  1876,  no.   81,   was  granted.      The 

county  court,  commanding  a  levy  of  a  Supreme  Court  will  not  interfere  with  the 

special  tax  to  satisfy  such  judgments,  if  right  of  the  city  to  remodel  her  budget 

there  are  no  other  funds  of  the  county  out  and  tax  ordinances,  to  reduce  her  esti- 

of  which  they  can  be  paid.     United  States  mates  of  necessary  expenses,  and  the  rate 

V.  Lincoln  County,  5  Dill.  (U.  S.  C.  C.)  of  taxation  required  to  me^  the  same, 

184.     Where  a  statute  authorizes  a  county  provided  only  she  maintains  the  appro- 

to  issue  its  negotiable  bonds,  and  makes  priation  for  the  "premium  bonds,"  and 

it  the  duty  of  the  county  court  *'  to  levy  the  special  tax  of  five  mills  required  by 

a  special  tax  of  sufficient  amount  to  pay  said  act.     Moore  v.  New  Orleans,  32  La. 

the  interest  and  principal  of  the  bonds  as  An.  726 ;  State  v.  New  Orleans,  82  id. 

they  become  due,"  the  power  of  taxation  763;  Hopple  v.  Brown,  13  Ohio  St.  311; 

thus  given  enters  into  and  becomes  a  part  Com.  v.  Allegheny  County,  32  Penn.  St. 

of  the  obligation  of  the  contract  between  218  ;  Com.  v.  Perkins,  43  Penn.  St.  400 ; 

the  county  and  every  holder  of  such  lK>nd8 ;  Com.  v.  Pittsburgh,  43  id.  391 ;  Maddox 

and  under  the  Constitution  of  the  United  v,   Graham,    2  Met    (Ky.)   66;    Colum- 

States,  this  obligation  of  the  contract  can-  bia  County  v.  King,  13  Fla.  452 ;  Limestone 

not  be  impaired  or  lessened  in  any  degree  County  v.  Bothes,  48  A k.  483;  Shelby 

by  the  constitution  or  laws  of  the  State  County  v.  Cumberland,  Ac.  R.  R.  Co.,  8 

afterwards  enacted.     United  States  «.  Jef-  Bush  (Ky.),  209;   Flagg  v.  Palmyra,  38 

ferson  County,  1  McCrary  (U.  S.  C.  C),  Mo.  440;  McLendon  v.  Anson  County,  71 

356.     Where  municipal  bonds  were  issued  N.  C  38.     The  court  will  not,  however, 

under  authority  of  law,  and  there  was  a  because  the  municipal  officers  evade  their 

law,  at  the  time  of  their  issuance,  direct-  duty,  appoint  officers  to  assess  and  collect 

iug  a  tax  to  be  levied  for  their  protection,  the  tax.     Indeed,  they  have  no  power  to 

it  was  held  that  the  law  for  the  tax  be-  do  so,  and  to  attempt  it  would  be  an  un- 

comes  a  part  of  the  contract,   and  the  warranted  usurpation  of  power.    Heine  v, 

holder  of  such  bonds  has  a  right  to  regard  Levee  Commissioners,  19  Wall.  (U.  S.) 

it  as  a  part  of  his  security ;  and  that  the  655 ;  Rees  v.  Watertown,  19  id.  107.    Nor 

measure  of  his  right  is  the  constitutional  wHl,  the  court  issue  the  writ  where  the 

limit  of  the  power  which  the  legislature  acts  sought  to  be  compelled  are  unanthor- 

could  grant  to  the  municipality  when  the  ized.     United  States  v.  Macon  County,  99 

contract  was  made,  and  that  these  con-  U.  S.  582;  Supervisors  v.  United  States, 

tracts  are  protected  by  the  U.  S.  Constitu-  18  Wall.   (U.  S.)  71  ;  United  Stetea  «. 

tion,    and    cannot   be   impaired   by   the  Clark  County,  96  IT.  S.  211. 

subsequent  act  of  a  State  legislature  or  '  Knox    County  v.   Aspinwmll,  ante  ; 

constitutional  convention.     Brodie  v,  Mc-  Supervisors   v.   United    States,    4  Wall 

Cabe,  33  Ark.  690.     A  mandamus,  prayed  (U.  S.)  435.     And  see  alao  ComberlaDd, 
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Where  the  authority  is  simply  to  aid  a  railroad  company,  and  to 
levy  and  collect  taxes  for  that  purpose,  or  to  borrow  money  and  pay 
the  same,  it  is  optional  with  the  town,  etc.,  whether  to  issue  bonds 
or  not ;  and  the  railroad  company  cannot  elect  to  take  bonds,  and 
bring  proceedings  to  compel  their  issue.  Its  only  claim  is  for  money, 
and  it  has  no  right  to  say  how  it  shall  be  paid.^  Mandam^kis  lies  to 
compel  the  treasurer  of  a  county,  city,  or  town,  to  pay  over  to  bond- 
holders money  which  has  been  received  by  him,  —  the  proceeds  of  a 
tax  levied  for  that  purpose.^  But  in  these  proceedings,  the  plaintifif 
must  clearly  establish  his  right  to  have  the  bonds  issued  to  him  or 
to  have  the  tax  levied;  and  except  in  the  case  of  a  iondjide  holder, 
the  burden  of  showing  that  all  the  requisite  steps  were  taken  by  the 
municipal  corporation  to  render  the  bonds  valid  rests  upon  the  plain- 
tiff, and  jurisdiction  in  such  cases  will  not  be  presumed ;  and  this  is 
also  the  rule  where  a  writ  of  certiorari  is  brought* 

Where  the  company  knew  that  there  was  not  a  majority  ®f  the 
legal  votes  cast  in  favor  of  subscription,  and  that  there  was  no 
legal  power  to  make  the  subscription,  or  to  issue  the  bonds,  before 
incurring  liability  in  reliance  thereon,  it  was  held  that  it  could  not 
enforce  the  issue  of  the  bonds.  And  where,  upon  mandamus  to  com- 
pel the  authorities  of  a  county  to  make  a  subscription  to  a  railroad 
company,  the  return  showed  that  the  directors  of  the  company,  in 

&c  R.  R.  Co.  V.  Washington  County,  10  stnicting  the  road  through  K.,  but  noth- 

Bush  (Ky.),  664.  ing  was  expended  in  either  of  the  other 

1  Chicago,  &c.  R.  R.  Co.  v.  St  Anne,  townships.     It  was  held  that  the  three 

101  IlL  151.  townships  should  be  regarded  as  a  unit, 

>  State  r.  McCrillis,  4  Kan,  250;  State  and  that  the  tax  was  not  forfeited  by  the 

V.  Craig,  69  Mo.  665.  failure  to  expend  any  part  of  it  in  either 

■  People  V.  Oldtown,  8S  111.  202;  People  of  the  other  townships  specified.     Merrill 

V.  Morgan.  55  N.  Y.  587;  Chicago,  &c  R. R.  v.  Welsher,  60  Iowa,  61.    It  was  also  held 

Co.  V,  Mallorjr,  101  111.  688;  People  v.  Cor-  in  this  case  that  the  survey  of  a  line  of  a 

win,  2  Hun  (N.  Y. ),  386;  Santa  Cruz  R.  R.  raUroad  before  voting  a  tax  to  aid  in  its 

Co.  V.  Santa  Cruz  Coanty,  62  Cal.  239 ;  construction  does  not  constitute  a  repre- 

Humphrey  County  v.  McAdoo,  7  Heisk.  sentatiou  respecting  the  location  of  the 

(Tenn.)  685;  Atchison,  &c  R.  R.  Co.  v.  line  of  the  road  which  is  binding  upon  the 

Jefferson  County,  12  Kan.  227.    Although  company,  or  upon  which  the  taxpayer  is 

a  railroad    company   has   not    expended  authorized  to  rely;  that  the  tax  is  assign- 

enough  in  the  city  or  township  to  entitle  able,  and  that  a  suspension  of  work  upon 

it  to  the  whole  tax  voted  in  aid  of  the  the  road  for  nearly  four  years  did  not  work 

rood,   it  may    collect   the   part    earned,  a  forfeiture  of  the  tax;  and  that  in  such 

Caaady  v.  Lowry,  49  Iowa,  623.     A  tax  case  the  company  would  not  be  estopped 

to  aid  in  the  construction  of  a  ndlroad  to  collect  the  tax  because  it  had  advised, 

was  voted  in  the  township  of  K.,  to  be  when  the  work  temporarily  ceased,  that 

expeniied  in  that  and  two  other  townships  the  collection  of  the  tax  should  be  sua- 

sfiecified.     Double  the  amount  of  the  tax  pended. 
wa»  expended  by  the  company  in  con- 
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contracting  for  the  building  of  the  road,  gave  to  the  contractors  too 
large  a  sum,  it  was  held  that  such  fact  was  no  defence ;  that  the 
directors  bad  the  power  to  make  contracts  binding  on  stockholders, 
and  that  if  they  were  fraudulently  made,  the  stockholders  might 
have  them  rescinded  on  a  bill  in  equity.^ 

Where  an  act  of  the  legislature  authorized  a  city  to  issue  its  bonds 
in  aid  of  a  railroad  company,  and  ratified  a  contract  by  which  the 
city,  having  issued  such  bonds,  agreed  to  appropriate  sufficient 
moneys  from  its  treasury  to  pay  the  accruing  interest  thereon, — it 
was  held  that  the  city  tvas  thereby  authorized  to  levy  a  tax  to  pay 
said  interest,  and  such  authority  carried  with  it  the  duty  to  make 
the  levy.2  But  when  at  the  time  of  the  issue  of  the  bonds  the  con- 
stitution of  the  State  limited  the  taxing  power  of  the  city  to  a  certain 
per  cent  upon  its  taxable  property,  it  was  held  that  the  city  could 
not  exceed  that  limit ;  but  having  first  levied  a  tax  sufficient  to  pay 
its  current  expenses,  it  was  bound  by  its  contract  to  exhaust,  if 
necessary,  the  residue  of  its  taxing  power  in  order  to  pay  the  inter- 
est of  the  bonds.  And  that  it  was  not  competent  for  the  legislature, 
by  an  act  passed  after  the  issue  of  the  bonds,  to  direct  that  the 
entire  taxing  power  of  the  city  should  be  exhausted  for  the  payment 
of  the  holders  of  bonds  of  another  issue,  who  had  no  specific  lien 
upon  the  fund  raised  by  taxation,  or  any  part  thereof.  A  city,  with 
a  limited  power  of  taxation,  which,  by  neglect  to  levy  and  collect 
taxes,  has  permitted  the  interest  on  certain  of  its  bonds  to  fall  in 
arrears,  cannot  defend  an  application  for  the  writ  of  mandamtis  to 
compel  the  levy  of  a  tax  to  pay  a  judgment  recovered  for  interest 
due  on  bonds  of  a  later  issue,  by  alleging  that  a  levy  to  pay  the  in- 
terest in  arrears  on  the  older  issue  would  exhaust  its  taxing  power, 
when  at  the  same  time  it  expresses  no  purpose  to  levy  a  tax  for  that 
object. 

Sec.  129.  Remedy  to  annul  Bonds,  etc.  —  A  municipal  corporation 
which  has  issued  bonds  without  authority  of  law  may  maintain  a 
suit  to  have  the  bonds  declared  void,  and  delivered  up  to  be  cancelled ; 
but  such  a  suit  cannot  be  maintained  where  neither  the  bonds  nor 
their  owners  are  within  the  jurisdiction  of  the  court ;  ^  and  a  judgment 

• 

1  People  V.  Logan  County,  63  IlL  874.  to  issne  bonds  in  payment  of  its  sub- 
^  Sibley  v.  City  of  Mobile,  4  Am.  L.  scription  to  the  stock  of  a  railway  corn- 
Times,  N.  s.  226.  P&iiyt  the  conrt  held  the  subscription  not 
*  Waverly  v.  Auditor,   100  III.    844.  binding,   and  that   the  defendants  were 
An  action  having  been  brought  for  a  spe-  therefore    entitled  to  positive    relief  by 
citic  performance  of  a  contract  of  a  town  injunction,  restraining  aU  pei^sons  claim* 
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declaring  bonds^  etc.»  void  is  not  binding  upon  any  one  except  the 
parties  to  the  action  who  were  personally  served  with  notice  or  ap- 
peared.^ Any  taxpayer  of  a  county  or  municipal  corporation  may 
briDg  a  bill  in  equity  to  restrain  the  payment  of  illegal  bonds ;'  and 
where  the  treasurer  of  a  county  has  funds  in  his  hands  which,  unless 
restrained,  he  will  apply  in  payment  of  bonds  issued  by  the  county 
without  warrant  of  i&w,  and  which  are  void  in  the  hands  of  the 
holders,  a  court  of  equity  will  restrain  such  payment  upon  a  bill 
brought  by  the  county.' 

If  a  railroad  company  fails  to  comply  with  the  conditions  on  which 
a  county  subscription  has  been  made  to  its  stock,  an  injunction  will 
Ue  to  prevent  its  receiving  bonds  agreed  to  be  issued  in  payment,  and 
to  compel  the  surrender  and  cancellation  of  any  already  issued;  and 
this  remedy  may  be  invoked  by  any  one  who  is  a  citizen  and  tax- 
payer of  the  county  *  The  validity  of  the  proceedings  should  be 
attacked  by  certiorari,  bill  of  review,  or  writ  of  error.*  A  bill  alleg- 
ing irregularities  in  the  issue  of  bonds  to  a  railroad  company  should 
point  out  specifically  such  irregularities,  to  call  attention  of  de- 
fendants to  them  and  advise  them  of  what  they  are  to  defend  or 
explain.* 

Where  there  is  a  total  lack  of  authority  to  issue  the  bonds,  or 
where  they  were  fraudulently  issued,  they  may  be  annulled  upon 
proper  proceedings.    Thus,  where  the  record  showed  that  in  Septem- 

ing  nnder  the  company  or  the  plaintiff  snpemsors   might  cany  ont  their  sub- 

from  asserting  any  claim  against  the  town  acription  of  9100,000,  and  direct  the  issu- 

by  reason  of  such  stock  snhscription.    Per-  ance  of  the  bonds  of  the  county  therefor 

kins  V.  Port  Washington,  37  Wis.  177.  in  the  mode  prescribed  by  the  statute. 

^  Brooklyn  v,  Ins.  Co.,  99  U.  S.  362.;  Such  subscription  may  be  subsequently 

Roberts  v.  BoUes,  101  id.  119  ;  Empire  v,  confirmed  by  special  act  of  the  legislature. 

Darlington,  101  id.  87.  Redd  v.  Henry  County,  81  Gratt.  (Va.) 

'  Winston  v.  Tennessee,  &c.  R.  R  Co.,  695.     Where  the  statute  makes  the  officer 

1  Baxt  (Tenn.)  60.     Where  the  statute  personally  liable  for  a  refusal  to  perform  a 

pronded  a  mode  for  contesting  an  election  duty  imposed  upon  him,  an  action  will 

to  subscribe  to  the  stock  of  an  internal  not  lie  against  the  municipal  corporation 

improyeraent  company,  a  court  of  equity  for  damages  resulting  from  the  non-issue 

may,  on  bill  filed  by  the  requisite  number  of  bonds  duly  subscribed.     Santa  Cruz 

of  the  taxpayers,  enjoin  the  issue  of  bonds  R.  R.   Co.  v.  County  of  Santa  Cruz,  62 

of  the  county  or  corporation  in  payment  of  Cal.  180. 

the  subscription,   if  irregular.     In  such         '  Missouri    River,   &c.   R.    R.   Co.  v, 

case,  the  sapervisors  of  a  county  having  Miami  County,  12  Kan.  230. 
resolved  to  subscribe  $100,000  on  condi-         <  Wagner  o.  Meety,  69  Mo.  150. 
tion  that  a  certain  town  subscribe  $50,000,  '  Anderson  County  v.  Houston  &  Great 

it  was  held  that  a  resolution  to  rescind  the  Northern  R.  R.  Co.,  52  Tex.  228. 
subscription  was  invalid.    The  town  hav-         ^  Matthews  v.  Blount,  3  Lea  (Tenn. ), 

ing  made  the  subecription  of  $50,000,  the  120. 
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ber,  1871,  a  vote  was  had  by  which  the  county  board  was  authorized 
to  subscribe  to  the  capital  stock  of  a  railway  company ;  and  that  in 
September,  1873,  two  members  of  the  board  met,  without  any  re- 
quest or  call  for  a  special  session,  and  without  any  notice  to  the 
third  member,  —  who  was  present  in  the  county  and  could  have  been 
served  with  notice, — and  not  at  a  regular  or  adjourned  session ;  and 
that  notice  of  such  session  was  intentionally  and  fraudulently  with- 
held by  the  company  from  said  third  member ;  and  that  at  such  ses- 
sion the  two  commissioners  present  passed  a  resolution  directing  a 
subscription  to  the  capital  stock  of  a  railway  company,  and  the  sub- 
scription was  accordingly  made,  —  it  was  held  that  the  subscription 
was  not  a  l^al  and  binding  contract  upon  the  county,  and  that  it 
could  maintain  an  action  to  have  it  set  aside  and  cancelled.^  So, 
where  a  railroad  company  has  done  that  which  would  release  an  indi- 
vidual from  his  subscription,  a  municipal  corporation  is  released 
from  its  subscription,  and  a  rescission  of  the  contract  will  be  decreed 
upon  a  bill  brought  for  that  purpose.^ 

A  municipal  corporation  is  not  estopped  from  maintaining  a  hill 
in  equity  to  enjoin  the  officers  of  a  railway  company  fix)m  disposing 
of  its  bonds,  and  to  cancel  them,  by  the  acts  of  its  officers  in  assum- 
ing control  over  the  railway  stock  received  therefor,  and  levying 

^  Paola  k  FaU  Riyer  Railw.  Go.  «.  An-  become  holders  of  the  bonds,  a  judgment 

denon  Co.,  16  Kan.  802;  Anderson  Co.  v.  was  rendered  by  the  Court  of  Appeals  an- 

Paola  &  FaU  River  Railw.  Co.,  20  Kan.  nuUing  the  proceedings  for  bonding  the 

534.  town,  it  appearing  that,  although  the  affi- 

'  Crawford  County  v.  Pittsbui^h,  &c  davits  and  consents  were  in  form  sufficient, 
R.  R.  Co.,  82  Penn.  St.  141.  Bonds  of  a  the  consents  of  a  minority  had  not  in  hd 
county,  sealed  and  signed  by  the  proper  been  obtained.  In  a  subaequent  action  by 
officers,  made  payable  to  bearer,  and  con-  the  town  against  these  banks  to  have  the 
taining  a  recital  that  they  were  issued  in  bonds  delivered  up  and  cancelled,  it  was 
accordance  with  a  law  of  the  State,  and  held  that  the  defendants,  not  being  par- 
were  authorized  by  a  vote  of  the  people  of  ties  to  said  judgment,  were  not  thereby 
the  county,  are  prima  fade  valid,  although  estopped  from  setting  up  the  affidavit  of 
the  particular  purpose  for  which  the  bonds  the  assessors  as  proof  of  the  consents^  etc; 
were  voted  is  not  stated  therein.  Carpen-  that  the  record  of  the  proceedings  for  the 
ter  V,  Bnena  Vista  County,  5  Dill.  (U.  S.  issuance  of  the  bonds  created  a  prium 
C.  C.)  556.  In  Springport  v.  Teutonia  facie  liability;  that  it  was  incumbent  on 
Savings  Bank,  75  N.  Y.  897,  a  town  is-  the  town,  notwithstanding  said  reversal 
sued  negotiable  bonds  in  aid  of  a  railroad,  of  proceedings,  to  rebut  the  presumption 
under  a  statute  providing  that  a  certified  afforded  by  the  aasessors*  affidavits  ;  tbat 
copy  of  affidavits  of  the  town  assessors  the  affidavits  are  not  conclusive  in  favor 
that  the  required  consents  of  a  minority  of  the  defendants,  and  the  nilroad  com- 
of  the  taxpayers  have  been  given,  shall,  missioners  could  not  estop  the  town  from 
together  with  the  consents,  be  "presump-  disputing  the  oonsents;  and  that  tttb  town 
tive  evidence  "  of  the  facts  therein  con-  was  entitled  to  the  relief  soq^t, 
tained.    After  certain  savings  banks  had 
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taxes  and  paying  the  interest  on  the  bonds,  where  the  subscription  is 
invalid  because  of  a  failure  to  comply  with  the  law.^  Thus,  a  county 
will  not  be  estopped  by  the  completion  of  a  railroad  according  to 
the  terms  of  an  attempted  subscription,  from  denying  the  legality 
of  the  election.  No  notice  that  the  want  of  power  to  make  the 
subscription  would  be  relied  upon  is  required  to  be  given  when 
the  bonds  are  called  for  in  payment  of  the  subscription ;  nor  will 
the  company  be  heard  to  uige,  as  against  the  right  of  the  county 
to  deny  the  existence  of  the  power,  that  it  had  performed  labor  and 
incurred  liabilities  on  the  faith  of  the  supposed  subscription.^  But 
a  municipal  corporation  having  issued  certain  railway-aid  bonds  after 
a  decree  of  the  court  had  determined  that  the  county  had  the  power 
to  do  so,  all  persons  purchasing  such  bonds  become  privies  to  the 
decree,  and  may  rely  upon  its  estoppels.®  So,  where  at  an  election 
held  according  to  law,  the  people  of  a  county  authorized  their  proper 
representatives  to  treat  certain  outstanding  county  obligations  as 
properly  authorized  by  law,  for  the  purpose  of  settling  with  the 
holders,  and  the  settlement  has  been  made,  the  validity  of  the  obli- 
gations can  no  longer  be  contested;  and  a  judgment  upon  the  merits, 
dismissing  an  action  brought  by  certain  taxpayers  of  a  county 
against  the  county  commissioners,  to  enjoin  the  issue  by  them  of 
certain  railway -aid  bonds,  is  an  estoppel  to  a  subsequent  action 
after  the  bonds  have  been  issued,  brought  in  the  name  of  the  State 
upon  the  relation  of  certain  other  taxpayers  of  the  same  county, 
against  the  county  commissioners,  the  railway  company,  and  pur- 
chasers of  the  bonds,  to  have  the  bonds  adjudged  illegal  and  void  * 
In  proceedings  of  this  character  the  bondholders  are  necessary 
parties  ;^  and  those  not  made  parties  thereto  are  not  affected  by  the 
proceedings. 

Sec.  130.  Municipal  Corporatioiuimay  Enforoe  Delivery  of  stock  to 
them.  —  A  railroad  corporation,  upon  the  payment  of  a  subscription 
to  its  stock  by  a  municipal  corporation,  is  under  the  same  obligation 
to  deliver  the  stock  to  it  that  it  is  under  to  individual  subscribers, 
and  the  delivery  may  be  enforced.  But  the  contract  of  subscription 
is  entire,  and  until  the  full  subscription  is  paid,  the  delivery  cannot 

1  Madison  County  v.  Paxton,  67  Mias.         *  County  of  Jasper  v.  Ballon,  108  TJ.  S. 

701.  745. 

«  People  V,  Jackflon  County,   92  UL         »  Board  t».  Texas,  &c  R.  R.  Co.,  46 

441.  Tex.  816 ;  Leayenworth,  &c.  R.  B.  Co.  v. 

s  State  V.  C.  &  L.  R.  R.  Co.,  13  S.  C.  Douglass  County,  18  Kan.  169. 
290. 
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be  enforced.  Thus,  in  an  Iowa  case,^  a  county,  in  accordance  with  a 
vote  of  a  duly  authorized  election,  subscribed  for  $100,000  of  the 
stock  of  a  railway  company,  payment  of  which  was  to  be  made  in 
bonds  of  the  county ;  the  articles  of  incorporation  of  the  company 
provided  that  if  the  instalments  of  subscriptions  were  not  paid  when 
called  for,  the  amount  due  should  be  collected  by  suit,  or  the  stock 
with  all  payments  made  forfeited,  or  the  stock  sold  at  auction ;  the 
by-laws  provided  that  certificates  of  stock  should  be  issued  if  desired, 
upon  payment  of  the  first  instalment,  and  that  the  amount  of  the 
instalment  should  be  credited  thereon ;  it  was  the  practice  of  the 
company  to  give,  in  addition  to  these,  receipts  for  subsequent  pay- 
ments and  paid-up  certificates  only  when  all  the  payments  had  been 
made ;  the  county  having  issued  its  bonds  for  $30,000,  and  refused 
to  issue  more,  and  brought  its  action  to  compel  the  company  to  issue 
stock-certificates  for  that  amount^  it  was  held  that  the  contract  was 
an  entire  and  indivisible  one. 

A  municipal  corporation  occupies  no  better  position  than  any  other 
subscriber,^  and  while  no  formal  acceptance  of  its  subscription  is 
necessary,^  yet  until  there  has  been  an  acceptance  express  or  implied 
no  contract  exists.  Thus,  in  a  Missouri  case,^  the  county  court  of 
Greene  county,  without  a  vote  of  the  people,  by  order  of  June  20, 
1870,  subscribed  $400,000  to  the  capital  stock  of  Kansas  City  and 
Memphis  R  R.  Co.  Order  modified  October  4,  1870,  so  as  to  make 
subscription  to  Hannibal  and  St.  Joseph  R  R  Co.  to  aid  in  building 
the  K  C.  and  M.  R  R  April,  1871,  order  made  rescinding  former 
orders,  and  in  July,  1871,  order  rescinding  the  rescinding  order  of 
April,  1871,  and  bonds  issued,  payable  to  H.  and  St  Jo.  R  R  Co., 
or  bearer.  It  was  held  that  as  there  was  no  acceptance  by  the  latter 
company  of  the  subscription,  there  was  neither  a  contract  nor  a  con- 
sideration for  one,  and  that  it  was  incompetent  for  the  K  C.  and 
M.  R  B.  Co.  to  accept  the  subscription. 

Sec.  131.  Remedy  of  Taxpayer  againat  Issne  of  illegal  Bonds: 
Collectioii  of  tax  to  pay,  etc.  —  Any  taxpayer  of  a  municipal  cor- 
poration may  bring  a  bill  in  equity  in  his  own  name  and  on  his  own 
behalf  and  the  behalf  of  all  other  taxpayers,  to  enjoin  either  the 
issue  of  bonds  or  the  raising  of  money  by  taxation  to  pay  the  same  ;^ 

1  Wapello  County  v.  Burlington,  &c.         *  State  «.  Garoutte,  67  Mo.  445. 
R.  R.  Co.,  44  Iowa,  585.  »  Bittinger   «.    BeU,    65    Ind.    445  ; 

a  Pittsburgh.  Ac.   R  R.   Co.  v.  Alio-  Wright  v.  Bishop,  SB  III.  802 ;  Nefrger 

gheny  County,  79  Penn.  St  210,  «.  Davenport,  &c.  R  R.  Co.,  80  lown, 

>  State  V.  Garoutte,  67  Mo.  445.  642;  CampbeU  v.  Paris,  &c.  R.  R.  Co.,  71 
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bnt  where  the  collection  of  the  tax  might  have  been  restrained,  a 
taxpayer  cannot  recover  the  amount  of  a  tax  paid  by  him,  of  the 
treasurer  of  the  corporation,  after  it  has  been  paid  over  either  to 
the  bondholders  or  the  railroad  company.^  But,  as  we  have  seen,  a 
taxpayer  may  procure  an  injunction,  restraining  the  treasurer  from 
paying  over  the  money  after  the  tax  is  collected.*  After  bonds  have 
been  issued  an  injunction  will  not  be  granted,  unless  the  municipal 
corporation  has  a  valid  defence  to  the  bonds.' 

Sec.  132.  Remedies  against  Mnniolpal  Corporations  in  respect  to 
invalid  Bonds,  eta  —  Except  where  the  contract  is  prohibited  by  a 
penal  law,  or  is  founded  upon  an  immoral  consideration,^  money 
paid  to  a  municipal  corporation  for  its  bonds,  which  it  had  no  author- 
ity to  issue,  by  a  bond  fide  holder,  may  be  recovered  by  such  bond- 
holder in  an  action  for  money  had  and  received.*  A  repeal  of  the 
charter  of  a  municipal  corporation  defeats  liability  upon  these  bonds 
against  the  corporation  succeeding  it,  except  to  the  extent  to  which 
the  latter  succeeds  to  the  property  of  the  former,^  —  unless  the  legisla- 
ture makes  express  provision  for  the  payment  thereof  by  the  new 
corporation,  as  a  consideration  for  the  granting  of  the  new  charter 
under  a  new  name.     Mere  amendments  to  the  charter,  or  even  the 


lU.  611;  Chestnntwood  v.  Hood,  68  id.  and  had  no  interest  in  the  suit  except  as 

132;  Redd  v,   Henry  County,  31  Gratt.  such  treasurer,  it  was  held  that  he  should 

(Va.)  695;  Delaware  County  r.  McCIin-  have  been  made  a  party.     Where  a  peti- 

tock,  61  Ind.   825;  Jager  v,  Dougherty,  tlon  to  county  commissioners  for  an  appro- 

61  id.  418;  New  Orleans,  &c.  R.  R.  Co.  v,  priation  to  aid  in  the  construction  of  a 

Dunn,  51  Ala,  128;  Winston  v.  Tennessee,  railroad  contained  a  condition  that  the 

&c.  R.  R.  Co.,  1  Baxt.  (Tenn.)  60.  company  should  build  a  depot  in  a  certain 

»  Butler  9,  Fayette  County,  46  Iowa,  town,  it  was  held  that  thU  condition  did 

326.     In    a   proceeding    by    a   taxpayer  not  vitiate  the  petition,  or  render  the  pro- 

against  a  county  treasurer  to  enjoin  the  ceedings  thereon  void.     Bittinger  v.  Bell, 

collection  of  a  tax  asse8.sed  upon  tiie  prop-  65  Ind.  445. 

erty  of  a  township,  for  the  purpose  of  a  Mississippi,  Ac.  R.  R.  Co.  v,  Miami 

meeting  an  appropriation  voted  by  such  County,  12  Kan.  230. 

township  to  aid  in  the  construction  of  a  s  Wilkinson  v,  Peru,  61  Ind.  1 . 

railroad,    such   township  ia  a  necessary  *  Thomas    v,    Richmond,    12    Wall, 

party;  but  the  county  commissionen,  the  (TJ.  S.)  349. 

railroad  company,  and  the  persons  who  «  In  Dill  v.  Wareham,  7  Met.  (Mass.) 

signed  the  petition  to  the  county  com-  438,  money  paid  to  a  town  for  the  exclu- 

missioners  for  such  appropriation,  are  not,  sive  right  of  digging  oysters,  when  the 

onless  it  appears  that  the  interests  of  the  town  had  no  authority  to  give  such  a 

last-named  persons  were  adverse  to  those  right,  was  recovered  back  in  an  action  for 

of  the  pUintiff.     Where.,  however,  a  resi-  money  had  and  received.    Marsh  v,  Fulton 

dent  citizen  and  taxpayer  of  such  town-  County,  10  Wall.  (U.  S.)  676. 

ship  asked  to  be  made  a  party  defendant,  •  Mount   Pleasant  ».   Beckwith,    100 

alleging  that  the  county  treasurer  was  not  U.  S.  614. 
a  citizen  and  taxpayer  of  the  township, 
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granting  of  a  new  charter,  where  the  substantial  identity  of  the  cor- 
poration is  not  destroyed,  do  not  defeat  the  rights  of  creditors.^  In 
the  case  last  cited  ^  it  was  held  that  a  change  in  the  charter  of  a 
municipal  corporation,  in  whole  or  part,  by  an  amendment  of  its  pro- 
visions, or  the  substitution  of  a  new  charter  in  place  of  the  old  one, 
embracing  substantially  the  same  corporators  and  the  same  territory, 
will  not  be  deemed,  in  the  absence  of  express  legislative  declaration 
otherwise,  to  aflfect  the  identity  of  the  corporation,  or  to  relieve  it 
from  its  previous  liabilities,  although  different  powers  are  possessed 
under  the  amended  or  new  charter,  and  different  officers  administer 
its  affairs. 

Sec.  133.  Rules  of  ConBtmotion  adopted  by  United  States  Court. 
—  Upon  the  construction  of  these  enabhng  acts,  the  United  States 
Court  will  follow  the  decisions  of  the  highest  appellate  court  from 
which  the  question  arose,  unless  the  decisions  of  that  court  are  con- 
flicting or  unsettled;  in  which  case  it  will  decide  the  questions 
according  to  its  own  idea  of  the  law  which  should  control;^  and  a 

1  Milner  v.  Pensacola,  2  Woods  (U.  S.  Supervisors,  16  WaU.   (U.  S.)  690,  the 

C.  C),  632  ;  Broughtou  v.  Pensacola,  98  court,  speaking  through  Strong,  J.,  said: 

U.  S.  266.  '*  This  court  has  always  ruled  that  if  a  con- 

^  Broughton  v.   Pensacola,   93  U.  S.  tract  when  made  was  valid  under  the  Con- 

266.  stitution  and  laws  of  a  State,  as  they  had 

®  Ohio   Life  Ins.   Co.   v.   Debolt,   16  been  previously  expounded  by  its  judicial 

How.  (U.  S.)  416;  Santonio  v.  Mehaify,  tribunals  and  as  they  were  understood  at  the 

96  id.  312.     "The  sound  and  true  rule,'*  time,  no  subsequent  action  by  the  legisla- 

said  Taney,  C.  J.,  in  Ohio  Life  Ins.  Co.  v.  ture  or  the  judiciary  ^tII  be  regarded  by 

Debolt,  15  How.  (U.  S.)  482,  "is  that  if  the  this  court  as  establishing  its  invalidity." 

contract  when  made  is  valid  by  the  laws  To  the  like  effect  are  some  very  Tecent 

of  the  State,  as  then  expounded  by  all  the  decisions  of  this  court     In  Douglass  v. 

departments  of  its  government,  and  admin-  County  of  Pike,  99  U.  S.  687,  upon  a 

istered  in  its  courts  of  justice,  its  validity  review  of  some  of  the  previous  cases,  the 

and  obligation  cannot  be  impaired  by  any  court  said  that  "  the  true  rule  is  to  give  a 

subsequent  act  of  the  legislature  of  the  change  of  judicial  construction  in  respect 

State  or  decision  of  its  courts,  altering  the  of  a  statute  the  same  operation  on  con- 

constniction  of  the  law."     So  in  City  v.  tracts  and  existing  contract  rights  that 

Lamson,  9  Wall.  (U.  S.)  485,  Nelson,  J.,  would  be  given  to  a  legiaUtive  amend- 

speaking  for  the  court,  said:  ** It  is  urged  ment;   that  is  to  say,  make  it  prospec- 

also  that  the  Supreme  Court  of  Wisconsin  tive  but  not  retroactive.    After  a  statute 

has  held  that  the  act  of  the  legislature  has    been    settled    by  judicial  constrac- 

conferring  authority  upon  the  city  to  lend  tion,   the  construction   becomes,  so    far 

its  credit  and  issue  the  bonds  in  question,  as  contract  rights  acquired  under  it  are 

was  in  violation  of  the  provisions  of  the  concerned,  as  much  a  part  of  the  statute 

Constitution  above  referred  to.    But  at  as  the  text  itself,  and  a  change  of  decia- 

the  time  this  loan  was  made  and  these  ion  is  to  all  intents  and  purposes  the  same 

bonds  were  issued,  the  decisions  of  the  in  its  effect  on  contracts  aa  an  amendment 

courts  of  the  State  favored  the  validity  of  of  the  law  by  means  of  a  legislative  enact- 

the  law.     The  last  decision  cannot  there-  ment.    So  far  as  this  case  is  concerned  we 

fore  be  followed."    Again,  in  Olcott  v.  have  no  hesitation  in   saying  that    tiie 
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similar  course  would  be  adopted  when  the  question  bad  never  been 
before  the  State  court 

rights  of  the  parties  are  to  be  determined  tions  to  stock  and  municipal  appropria- 
according  to  the  law  as  it  was  judicially  tious  of  money  or  credit,  there  was  no 
construed  to  be  when  the  bonds  in  ques-  solid  ground  upon  which,  so  far  as  legisla- 
tion were  put  on  the  market  as  comroer-  tive  power  was  concerned,  to  rest  such  a 
cial  paper."  Taylor  v.  Ypsilanti,  105  distinction.  "Both  are  for  the  purpose 
U.  S.  60.  See  also  New  Buffalo  v.  Cambria  ot  aiding  in  the  construction  of  the  road  ; 
Iron  Co.,  105  U.  S.  73,  in  which  a  town  in  both  are  aimed  at  the  same  object,  secur- 
Michigan  Toted  and  donated  to  a  railroad  ing  a  public  advantage,  obtaining  a  high- 
company  a  certain  sum  upon  the  condi-  way  or  an  avenue  to  the  markets  of  the 
tion  that  it  should  build  a  railroad  under  country  ;  both  may  be  equally  burden- 
statnte  of  that  State.  At  the  time  of  some  to  the  taxpayers."  Olcott  v.  Super- 
the  issue  and  donation  of  the  bonds  the  visors,  16  Wall.  (U.  8.)  91  ;  Town  of 
courts  of  the  State  and  the  legislature  and  Queensbury  v.  Culver,  19  id.  91.  At 
the  executive  department  held  such  bonds  the  time  the  bonds  were  voted,  two  or 
valid.  Afterward,  in  People  v.  Salem,  20  more  railroad  companies  forming  a  con- 
Mich.  452,  and  other  cases,  the  Supreme  tinuous  or  connected  line  were  authorized 
Court  of  the  State  held  such  bonds  void  by  statute  to  consolidate  and  form  one 
and  not  binding  on  the  municipalities  corporation,  the  statute  investing  the  con- 
issuing  them.  It  was  held  that  the  bonds  solidated  company  with  the  powers,  rights, 
were  valid  in  the  hands  of  a  bond  Jide  property,  and  franchises  of  the  constitu- 
holder  for  value,  and  that  the  fact  that  ent  companies.  It  was  held  that  the  fact 
the  holder  for  value  did  not  receive  the  that  the  aid  was  voted  to  one  company 
bonds  until  after  the  State  Supreme  Court  and  the  bonds  were  given  to  a  consolidated 
had  pronounced  them  invalid,  would  not  company,  of  which  it  formed  a  part,  did 
affect  his  rights.  If  he  was  not  a  holder  not  invalidate  them.  The  vote  was  in 
for  value  he  would  have  all  rights  that  view  of  the  existing  statutes.  County  of 
the  railroad  company  had  by  virtue  of  Scotland  v,  Thomas,  94  U.  S.  682 ;  Town 
its  contract  with  the  township ;  and  it  of  East  Lincoln  v.  Davenport,  id.  801 ; 
was  not  material  that  it  was  a  donation,  Wilson  v,  Salamanca,  99  U.  S.  504  ;  Nu- 
and  not  a  subscription  of  stock.  In  Rail-  gent  v.  Supervisors,  19  Wall.  252  ;  Em- 
road  Co.  V.  County  of  Otoe,  16  Wall,  pire  v.  Darlington,  101  U.  S.  91  ;  Menasha 
(U.  S.)  674,  it  was  held  that  in  the  ab-  v.  Hazard,  102  id.  81  ;  Harter  v.  Eemo- 
aence  of  constitutional  provisions  making  chan,  103  id.  574 ;  Tipton  Co.  v.  Loco- 
a  distinction  between  mnnicipal  subscrip-  motive  Works,  id.  582,  588. 
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Sec.  134.  Notice  of  Meetdngs. — All  meetings  of  stockholders  must 
be  notified  in  the  manner  provided  by  statute,  or  if  no  provision  is 
made  therefor  by  statute,  in  the  manner  provided  therefor  in  the 
by-laws,  in  order  to  be  valid.^  Thus,  where  the  by-laws  provided 
that  meetings  of  the  stockholders  should  be  called  by  the  trustees, 
the  action  of  the  board  of  trustees  was  held  necessary  to  convene  a 
legal  meeting,  and  the  president  of  the  corporation  had  no  authority, 
as  such,  to  call  a  meeting.^  If  no  provision  in  reference  to  notice 
exists  either  in  the  statute  or  by-laws,  reasonable  personal  notice 


must  be  given.* 

1  Shelby  R.  R.  Co.  v,  Louisville,  &c. 
R.  R.  Co.,  12  Bush  (Ky.),  62  ;  State  v. 
Pettonelli,  10  Nev.  141. 

*  State  V,  Pettonelli,  ante. 

•  Warner  v.  Mower,  11  Vt.  885  ;  Rex 
V.  Langhom,  A  Ad.  &  El.  588 ;  People  v. 
Batchelor,  22  N.  Y.  128  ;  State  v,  Fer- 
guson,  81  N.  J.    L.  107.    It  is  held  to 


be  a  plain  dictate  of  reason,  that  no  fnno- 
tion  intrusted  to,  or  existing  in  a  num- 
ber of  persons,  can  be  rightfully  or 
lawfully  exercised  without  a  reasonable 
notice  to  aU  the  members  composiug  the 
body.  People  v.  Batchelor,  28  N.  T. 
128  ;  People's  Ins.  Co.  v.  Westcott,  14 
Gray  (Mass.),  440.    And  the  absence  of  • 
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The  common  law,  in  the  absence  of  statutory  or  other  regulations 
on  the  subject,  requires  that  personal  notice  be  given ;  ^  that  it  be  in 
writing,  and  signed  by  the  proper  officer  of  the  corporation ;  *  that  it 
contain  the  time  and  place  of  meeting,  unless  there  be  some  stand- 
ing rule  or  general  custom,  known  to  the  members,  fixing  these 
things  ;^  and  state  the  business  to  be  transacted,  unless  ifis  a  gen- 
eral meeting  for  the  transaction  of  business,  or  for  a  particular  object 
provided  for  by  the  articles  or  by-laws  of  the  corporation;*  and  it 
should  be  issued  by  some  person  having  authority  to  call  the  meet- 
ing;* and  if  there  is  no  officer  by  whom  a  meeting  can  be  called,  it 
has  been  held  that  the  powers  of  the  corporation  are  suspended  until 
a  new  charter  is  obtained,  or  the  legislature  makes  provision  for  a 
new  mode  of  .calling  a  meeting.^    But  this  doctrine  is  questionable, 

member  from  home  wiU  not,  ordinarily,         ^  Stevens  v.  Eden  Meeting  House  Soc., 

excnjse  a   want    of   notice.      Jackson   v.  12  Vt.  688  ;  Wiggin  v.  FreewiU  Baptist 

Hampden,  20  Me.  87.     But  it  has  been  Church,  8  Met.  (Mass.)  301;  Savings  Bank 

held  that  the  mental  imbecility  of  a  mem-  v.  Davis,  8  id.  191  :  Taylor  v.  Grisvold, 

ber  will  not  render  the  proceedings  of  a  8    N.    J.    Eq.   222  ;    Rex    v.    Langhom, 

corporate  meeting  invalid  on  account  of  a  6  N.  &  M.  (N.  C.)  203  ;  Stow  v.  Wyse,  7 

want  of  notice  to  him.     Stebbins  v.  Mer-  Conn.  214;  Bethany  v.  Sperry,  10  id.  200. 
ritt,  10  Cush.  (Mass.)  27.     The  pledgee         ^  The  summons  must  be  from  one  hav- 

of  stock  is  not  generally  entitled  to  no-  ing  anthority  to  is»ue  the  same.     Evans  v. 

tice.    McDaniels  v.  Flower  Brook  Manuf.  Osgood,    18  Me.   213  ;    Stevens  v.   Eden 

Co.,  22  Vt.  274.     Where,  by  the  records  Meeting  House  Soc,  12  Vt.  688  ;  Bethany 

of  a  meeting,  it  apx>eared  that  a  majority  v,  Sperry,  10  Conn.  200.     See  also  in  case 

of  the  directors  were  present,  it  was  held  of  no  officer  authorized  to  give  notice, 

that  it  would  be  presumed  that  all  had  re-  Goulding  v.  Clark,  34  N.  H.  148  ;  Citizens* 

qmsite  notice.      Sargent  v.  Webster,  13  Mut.  Fire  Ins.  Co.  v.  Sortwell,   8  Allen 

Met.  (Mass.)  497;   Lane  v,  Brainerd,  30  (Mass.),  217;  Chamberlain  v.  Painesville, 

Conn.  565.     Nor  can  the  validity  of  the  &c.  R.  R.  Co.,  15  Ohio  St.  225.     But  it 

the  acts  of  directors  be  collaterally  ques-  has  beeu  held  that  the  notice  need  not  be 

tioned  on  the  ground  of  a  want  of  notice,  in  writing,  and  that  if  the  members  are 

Chamberlain  v.  Painesville,  &c.  R.  R.  Co.,  fully  informed  of  meetings  by  parol,  it  is 

15  Ohio  St.  225.     If  the  articles  of  asso-  sufficient.     Wile,  on  Corp.    46 ;   Rex  v. 

elation  or  by-laws  provide  for  the  times  HiU,  4  B.  &  C.  442. 
and  places  of  holding  meetings,  it  would,         '  Re  British  Sugar  Befining  Co.,  3  K.  & 

undoubtedly,  be  the  duty  of  members  to  J.  408  ;  26  L.  J.  Ch.  369  ;  Graham  v.  Van 

take  notice  of  the  same  ;  and  if  they  pre-  Diemen's  Land  Company,  1  H.  &  N.  541  ; 

scribe  the  notice  to  be  given,  such  notice  26  L.  J.  Ex.  73  ;  Be  Irrigation  Company 

as  required  as  to  the  time  and  mode  of  of  France ;  Fox's  Ca.se,  L.  R.  6  Ch.  176  ; 

service  may  undoubtedly  be  given,  and  Jones  v.  Milton  &  Rush  T.  Co.,  7  Ind. 

this  would  be  all  that  could  be  required.  647  ;  Warner  v.  Mower,  11  Vt.  885. 
People  ».  Batchelor,  22  N.  Y.  128.     The         *  Snmpson  v.  Bowdoinham  Steam  Mill 

time  and  place  of  meeting,  it  is  claimed,  Co.,  36  Me.  78  ;  Warner  v.  Mower,  11  Vt. 

may  be  fixed  by  usage,  a  tacit  understand-  385  ;    Merritt    v.    Ferris,    22    111.    303  ; 

ing  of  the  members,  or  in  other  ways  of  Brice's  UUra  Vires,  354. 
which  members  may  be  required  to  take         *  Taylor  v.  Griswold,  3  N.  J.  Eq.  222 ; 

notice.    Atlantic  Ins.  Co.  v.  Sanders,  36  Evans  v.  Osgood,  18  Me.  213. 
N.  H.  252.  «  Goulding  v.  Clark,  84  N.  H.  148. 
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and  is  not  believed  to  be  accarate  as  applied  to  railway  corporations, 
as  officers  elected  at  a  meeting  called  by  any  of  the  officers  would 
at  least  be  de  facto  officers,  and  no  one  but  the  State  could  question 
their  authority ;  and  the  State  would  hardly  be  likely  to  seek  the 
destruction  of  the  franchises  of  a  corporation  for  such  a  lapse.  If 
neither  the  charter  nor  general  law  provides  for  the  length  of  notice 
which  shall  be  given,  a  reasonable  notice  is  required;  and  if  there  is 
any  general  or  special  usage  in  that  respect,  it  wiU  be  safe  to  follow 
it*  If  the  by-laws  or  charter  do  not  fix  the  day  on  which  the  an- 
nual elections  shall  be  held,  the  election  should  be  held  upon  the 
recurrence  in  the  following  year  of  the  day  on  which  the  first  elec- 
tion was  held,  if  that  is  a  legal  day ;  •  if  that  day  falls  upon  Sunday, 
then  the  election  may  be  held  upon  the  day  preceding,  as  otherwise 
there  would  be  an  interregnum  in  which  there  would  be  no  officers 
dejure  of  the  corporation. 

In  the  absence  of  any  provision  for  the  length  of  notice,  a  reason- 
able time  is  required,  or  the  usual  time,  if  a  custom  prevails*    Due 

1  /»  re  Long  Island    R.  R.    Co.,   19  no  notice  is  required,  either  of  the  time 

Wend.  (N.  Y. )  87  ;  Wiggin  «.  Freewill  or  place  of  holding  the  meeting,  or  of  the 

Baptist  Church,  8  Met.  (Mass.)  801.  business  to  be  transacted.     Such  is  the 

«  Vandenburgh  t».  Broadway  R.  R.  Co.,  gcnenJl  law  of  private  corporations.    But 

29  Hun  (N.  Y.),  848.  as  all  corporations  are  entities  of  the  law 

«  Wiggin  V.  Freewill  Baptist  Soc,  8  merely,  and  exist  and  act  solely  in  con- 
Met.  (Mass. )  801  ;  I^ng  Island  R.  R.  Co.,  formity  to  their  charter  and  by-laws,  it  is 
in  rem,  19  Wend.  (N.  Y.)  87  ;  Rex  v,  obvious  that  the  force  and  effect  of  cTwy 
Hill,  4  B.  &  C.  442.  TTj^n  this  subject  act  of  any  particular  corporation  must  de- 
Rkdftkld,  J.,  in  Warner  v.  Mower,  11  pend  mainly  upon  the  charter  and  by-laws 
Vt  885,  observed  :  "  It  is  to  be  borne  in  of  that  corporation.  These  are  denomm- 
mind,  too,  that  a  manifest  distinction  ob-  ated  the  constitution  and  kws  of  the  cot- 
tains  between  general  stated  meetings  of  poration,  and,  like  every  other  coustittition 
a  corporation,  and  special  meetings.  I  and  all  other  laws,  should  receire  snoh 
know  that  stated  meetings  may  neverthe-  construction  as  to  eflFect  the  probable  in- 
less  be  special ;  that  is,  limited  to  perticu-  tention  of  the  framei-s.  That  intention 
lar  business.  But  stated  meetings  of  a  must  be  judged  of,  as  in  other  cases,  by 
corporation  are  usually  general  ;  that  is,  the  words  used  in  reference  to  the  subjf^t- 
for  the  transaction  of  all  business  within  matter  and  circumstances  of  each  parti- 
the  coi-porate  powers.  Unless  the  object  cular  corporation.  The  charter  of  tiiis 
of  such  meeting  is  restricted  by  express  corporation  provides  for  the  first  meeting 
provision  of  the  by-laws,  it  would  ordi-  of  the  corporation  specially,  and  that  at 
narily  be  understood  to  be  general  ;  and  that  meeting,  and  at  all  other  meetings 
so  every  corporator  would  be  bound  to  legally  notified  they  may  make  and  alter 
underetand  it.  But  if  the  object  of  the  such  by-laws  as  maybe  thought necessaiy. 
meeting  l)e  limited  by  the  by-laws,  it  is  There  being  thus  no  restriction  in  the 
then  a  special  meeting,  and  no  other  busi-  charter  in  relation  to  meetings  of  the  ew- 
nesB  could  lawfully  be  transacted  at  such  poration  or  the  business  to  be  transacted, 
meeting,  unless  special  notice  was  given,  that  subject  will  be  governed  exdusiwly 
Where  the  meeting  ia  stated  and  general,  by  the  by-laws.    Thoee  by-laws  pronde 
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notice  of  the  time  and  place  of  a  corporate  meeting  is  by  the  Eng- 
lish law  essential  to  its  validity,  or  its  power  to  do  any  act  which 
shall  bind  the  corporation.  Eespecting  notice,  the  courts  in  Eng- 
land adopted  certain  rules,  which,  since  they  form  the  basis  of  much 
of  the  statute  law  in  this  country  upon  the  subject,  and  have  in 
the  main  been  followed  by  our  courts,  and  are  founded  on  reason, 
may  advantageously  be  here  mentioned.  All  corporations  are  pre- 
sumed to  know  of  the  days  appointed  by  the  charter,  statute,  usage, 
or  by-laws,  for  the  transaction  of  particular  business,  and  hence 
no  notice  of  such  meeting  for  the  transaction  of  such  business 
is  necessary,  or  for  the  transactions  of  mere  ordinary  affairs  of 
the  corporation  on  such  days ;  yet,  if  it  is  intended  to  proceed  to 
any  act  of  importance,  a  notice  is  necessary  the  same  as  at  any 
other  time.  A  notice,  when  necessary,  must,  if  practicable,  be 
given  to  every  member  who  has  a  right  to  vote ;  it  must  be  given 
by,  or  issued  by  order  of,  some  one  who  has  the  authority  to 
convene  a  corporate  meeting.  But  notice  may  be  altogether  dis- 
pensed with,  or  its  necessity  waived,  by  the  presence  and  consent 
of  every  one  of  those  entitled  to  it.  It  must  be  served  personally 
upon  every  resident  member,  or  left  at  his  house.  If  he  is  tem- 
porarily absent,  it  may  be  left  with  his  family,  or  at  his  home  or 
last  place  of  abode.^ 

for  an  annual  meeting  of  the  corporation,  may  know  that  something  more  than  the 
to  be  holden  at  their  counting  room,  on  usual  routine  of  business  will  be  trans- 
the  first  Wednesday  in  April  of  each  year,  acted.  Such  great  impoitance  is  attached 
Thus  far  the  time  and  place  of  the  meet-  to  notice  that  it  can  only  be  waived  by 
ing  is  fixed,  and  there  being  no  restric-  universal  consent ;  but  if  every  member 
tion  in  regard  t<v  business  any  and  all  of  a  select  body  be  present  at  a  regular  or 
business  pertaining  to  the  interest  and  stated  meeting,  they  may,  if  every  one 
powers  of  the  corporation  may  be  trans-  consents,  but  not  otherwise,  transact  any 
acted.  The  annual  meeting  of  aU  others  business,  ordinary  or  extraordinary, 
is  the  one  when,  not  only  usually  but  al-  though  no  notice  was  given,  or  an  insuffi- 
ways,  all  business  is  expected  to  be  trans-  cient  notice  ;  but  the  unanimity  of  con- 
acted.  And  the  custom  of  a  country  is  of  sent  should  plainly  appear  from  th(>ir 
great  force  in  the  construction  of  etotutes  I'ecorded  declaration,  acts,  or  conduct. 
ta  well  as  contracts.*'  This  unanimity  is  only  necessary  to  enter 
^  Dill,  on  Mun.  Corp.,  §§  200,  201.  upon  the  business  ;  once  commenced,  tlio 
The  notice  must  state  the  time  of  meet-  rules  which  govern  the  body  and  its  ac- 
iag,  and  the  place,  if  it  be  not  the  usual  tions  apply.  1  Dill,  on  Mun.  Corp., 
place.  It  is  not  necessary  to  state  what  §  202.  The  old  English  doctrine  in  rela- 
boainesa  is  to  be  done  when  the  meeting  tion  to  municipal  corporations  was,  that 
relates  only  to  the  ordinary  affairs  of  the  where  corporate  acts  were  to  be  done,  not 
corporation  ;  but  when  it  is  for  the  pur-  on  a  charter  day,  and  by  a  select  body, 
pose  of  electing  or  removing  oflBicers,  pass-  there  must  be  a  summons  of  every  mem- 
ing  ordinances,  and  the  like,  the  fact  her,  ejccept  such  as  have  absolutely  de- 
should  be  stated  so  that  tha   meaoiben  sarted  the  town.    Bac.  Abr.,  tit.  E.,  §  S. 
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The  fact  that  a  stockholder  is  absent  from  the  State,  so  that  a 
notice  would  be  ineffectual,  is  held  not  to  excuse  a  want  of  notice;^ 
but  mental  imbecility,  which  renders  a  stockholder  incapable  of  receith 
ing  or  acting  upon  a  notice^  has  been  held  a  sufficient  excuse  for 
a  failure  to  give  him  notice.^  The  notice  must  be  given  to  the 
stockholder  of  record,  and  it  is  not  sufficient  if  given  to  a  mere 
assignee  or  pledgee  of  the  stock,  to  whom  no  transfer  has  been  made 
upon  the  books.*  The  election  of  directors  at  a  meeting  not  prop- 
erly notified  cannot  be  questioned  collaterally,*  as  third  persons  act- 
ing*innocently,  and  trusting  to  the  apparent  title  of  an  officer,  are 
entitled  to  be  protected  against  loss  therefrom;^  but  as  against  the 
State  there  can  be  no  such  thing  as  an  officer  de  facto,  and  the  regu- 
larity of  an  election,  in  proper  proceedings,  can  be  inquired  into,* 
and  the  election  set  aside,  or  the  officers  who  were  properly  elected 
let  into  possession  of  all  their  functions  and  powers  as  suchJ 

Sec.  135.  'Waiver  of  notioe:  PrestunptionB. — The  right  to  notice 
of  a  corporate  meeting  may  be  waived.  If  all  the  members  assem- 
ble at  any  meeting  and  it  proceeds  to  business,  this  is  a  waiver 
of  notice,  and  the  action  of  the  body  is  not  aflTected  thereby .*  In 
some  cases  notice  will  be  presumed,  in  the  absence  of  proof  to  tlie 
contrary.  Thus,  where  it  is  shown  by  the  records  of  a  meeting  of 
the  directors  of  a  corporation  that  a  quorum  was  present^  notice  to 
the  others  will  be  presumed.®  And  it  has  been  held  that  the  valid- 
ity of  the  acts  of  directors  cannot  be  collaterally  questioned  on 
the  ground  of  a  want  of  requisite  notice  of  the  meeting  to  all  the 
members  of  the  board.^^    The  regularity  of  notice  is  waived  by  the 

1  Jackson  v.  Hamixien,  20  Me.  87.  '  Peoples.  Albany,  &c.  R.R.  Co.,  mtk, 

'  Stebbins  v.  Merritt,  10  Cuah.  (Mass.)  8  Rex  v.  Oxford,   Palm.  468 ;  Rex  v. 

27.     This  rule  would  render  it  unnecessary  Chetwynd,  7  B.  &  C.  695  ;   Re  British 

to  notify  an  insane    stockholder.      But  Sugar  Refining  Co.,  3  E.  &  J.  408 ;  26 

quert,  if  he  was  under  guardianship,  &c.  L.  J.  Ch.   369  ;   Samuel  v.    HoUiday,  1 

»  McDaniels  v.  Flower  Brook  Mfg.  Co.,  Woolw.  (U.  S.  C.  C.)  400. 

22  Vt.  274.  •  Sargent  v,  Webster,  18  Met  (Mass.) 

*  Johnston  v.  Jones,  28  N.  J.  Eq.  216  ;  497  ;  Lane  u.  Brainerd,  80  CoDn.  565  ; 

In  re  Long  Island  R.  R.  Co.,  19  Wend.  Middlesex,   Ac    Co.    v.   Davis,   8    Met 

(N.  Y.)  87  ;  People  «.  Albany,  &c.  R.  R.  (Mass.)  183.     And  if  the  by-laws  proride 

Co.,  1  Lans.  (N.  Y.)  808.  for  the  place  of  meetings  and  the  reoorda 

«  Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  do  not  show  that  the  meetings  were  at  a 

402  ;    Boardman  t>.    Halliday,    10  Paige  different  place,  it  would  be  presumed  that 

Ch.  (N.  Y.)  228  ;  Weeks  «.  Ellis,  2  Barb,  the  meetings  were  held  at  the  place  de- 

(N.   Y. )   825  ;    People  v,  Albertson,   55  signated  by  the  by-laws.     McDaniels  ». 

N.  Y.  60.  Flower  Brook  Co.,  22  Vt.  274. 

«  People  V.    Albany,   &c.   R.  R.   Co.,  *»  Chamberiaine    v.    PainesriDe,    to. 

ant^  B.  R.  Co.,  15  Ohio  St.  225. 
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presence  of  all  who  have  a  right  to  attend  a  meeting.^  But  if  one 
stockholder  is  absent,  and  does  not  subsequently  assent  to  the  action 
of  the  meeting,  its  proceedings  are  invalid.^ 

I!  one  person  is  absent  who  has  not  received  the  required  no- 
tice, or  if  present  refuses  his  consent  to  the  proceedings,  they 
have  been  held  invalid,^  But  a  subsequent  recognition  by  a 
member,  of  an  agent  appointed  at  a  meeting  held  without  giving 
a  proper  notice  to  him,  has  been  held  to  be  a  waiver  of  such 
notice,*  And  it  is  well  settled  that  where  a  board  of  directors 
of  a  corporation,  formed  for  pecuniary  profit,  orders  an  act  to  be 
done,  and  the  act  is  subsequently  performed,  its  legality  cannot 
afterward  be  questioned  by  any  director  or  stockholder  on  account 
of  the  irregularity  of  the  meeting,  if  he  made  no  objection  to  the 
act  at  the  time,  or  afterwards  when  he  had  an  opportunity  to 
do  so.^ 

Sec«  136.  Adjourned  Meetings.  —  It  is  a  general  rule  that  corpo- 
rate meetings  may  be  adjourned ;  and  if  a  corporate  meeting  is  regu- 
larly ccdled,  any  business  that  might  have  been  lawfully  transacted 
at  the  original  meeting  may  also  be  done  at  the  adjourned  meeting. 
This  is  also  in  accordance  with  the  general  rule  of  parliamentary 
proceedings.® 

1  Stebbins  v,   Merritt,   10  Gush.  27 ;  bound  thereby.     Turqnand  v.  Marshall, 

People  V.   Peck,  11  \\rend.  (N.  Y.)  604;  L.  R.  4  Ch.  876;  Sraallcombe  v.  Evana, 

Jones  V.  Milton  Turnpike  Co.,  7  Md.  547.  L.  R.  3  H.  L.  249  ;  Bryant  v,  Goodman, 

And  in  Ohio  notice  need  not  be  given  by  17  Pick.  (Mass.)  228. 

those  named  in  the  original  articles  of  ^  People's    Ins.   Co.   v.  Westcott,    14 

association,  for  the  purpose  of  incorporate  Gray  (Mass.),  440. 

ing  under  a  general  law.     Chamberlain  v.  *  People's  Ins.   Co.   v,    Westcott,    14 

PainesviUe,  &c.  R.  R.  Co.,  15  Ohio  St.  225.  Gray  (Mass. ),  440. 

Bat  if  a  notice  is  not  given  stating  the  time  *  Bryand  v.  Goodman,  5  Pick.  (Mass.) 

and  place  of  an  annual  meeting,  its  action  228. 

is  illegal  unless  all  the  stockholders  are  *  Samuel  v.  Holliday,  Woolw.  (U.   S. 

present  and  consenting,  either  personally  C.  C.)  400.      See  also  Leavitt  v.  Yates, 

or  by  proxy.     San  Buenaventura  Mfg.  Co.  4  Edw.  Ch.  (N.  Y.)  134;  Bank  of  Ala- 

V.   Yassalt,    50  Cal.   534.      If  no  notice  bama  v.  Comegys,  12  Ala.  772 ;  Williams 

whatever  is  given,  and  all  the  stockholders  v.  Christian  Female  College,  29  Mo.  250  ; 

are  present  and  participate  in  the  action  Port  of  London  Assurance  Co.  Case,  35 

of  the  meeting  without  objection,   they  £ng.  L.  &  Eq.  178  ;  Hoyt  v.  Thompson, 

will  afterwards  he  estopped  from  repudlat-  19  N.  Y.  207. 

ing  its  action  upon  that  ground.     In  re  •  Warner  r.  Mower,  11  Yt.  385;  Smith 

British  Sugar  Refining  Co.,  3  E.  &  J.  v.  Law,  21  N.  Y.  296.    But  no  other  busi- 

408 ;  Rex  u.  Chetwynd,  7  B.  &  C.   395 ;  ness  can  legally  be  done  at  an  adjourned 

Phosphate,  &c.   Co.  v.  Green,  L.  R.  7  C.  meeting  without  special  notice.      People 

P.  48.    And  even  if  they  were  not  present  v.  Batchelor,   22  N.   Y.   128;    Farrar  v. 

they  may  by   their  subsequent  acquies-  Perley,  7  Me.   404 ;  Schoff  v.  Bloomfield, 

cence  in   the  action  of  the  meeting  be  8  Vt.  472. 


342  COBPOBATE  MEETINGS,  AND  DIBBCTOBS.      [CHAP.  YUI. 

In  a  Yennont  case^  the  court  say:  "It  is  too  well  settled  to 
lequiie  cooiment  that  all  corporations,  whether  municipal  or  pdvate, 
may  transact  any  business  at  an  adjourned  meeting  which  they 
could  have  done  at  the  original  meeting.  It  is  but  a  continuation 
of  the  same  meeting.  Whether  the  meeting  is  continued  without 
interruption  for  maixy  days,  or  by  adjournment  from  day  to  day, 
or  from  time  to  time,  many  days  intervening,  it  is  evident  it  must 
be  considered  the  same  meeting,  without  any  loss  or  accumulation 
of  powers." 

In  the  absence  of  particular  regulations  on  this  subject,  the  power 
to  adjourn  a  corporate  meeting  is  an  incidental  common-law  right, 
and  adjournments  may  be  made  in  the  usual  way  to  any  future 
time,  the  same  day  or  any  other  day,  and  even  to  another  place 
than  the  one  where  it  originally  met,  if  within  the  territory  of  its 
creation.* 

Sec.  137.  General  and  Special  Meetings.  —  The  meetings  of  cor- 
porate bodies  may  be  denominated  general  and  special  The  genend 
meetings  are  usually  fixed  by  the  constitution  or  by-laws  of  the 
body,  and  occur  at  stated  times  and  places ;  such  as  the  usual  annual 
or  semi-aimual  meetings  for  the  election  of  a  board  of  directors  and 
the  transaction  of  other  important  business.  Special  meetings  are 
such  as  are  called  on  particular  occasions,  and  for  special  purposes. 
They  differ  in  respect  to  the  notice  required.  In  the  former  case, 
it  is  not  necessary  ordinarily  that  the  notice  should  specify  the  busi- 
ness  to  be  transacted,  as  members  are  required  to  take  notice  of  it 
But  in  the  latter  case,  it  would  be  necessary  to  particularly  specify  or 
call  attention  to  the  business  to  be  transacted.'  It  has  however  been 
held  that  a  notice  of  a  meeting  extraordinary  in  respect  to  the  time  of 
holding  it  need  not  specify  the  business  if  it  is  ordinary  business.^ 

*  Waraer  v.  Mower,  ante.     See  also,  id.    146 ;   Downing  «.  Bager,  21  Wend- 

Smith  V,  Uw,  21  N.  Y.  296;  People  v.  (N.   Y.)   178;    Burgess  v.    Pue,  2   Gill 

Batchelor,  22  id.  128  ;  Fairar  v,  Perley,  (Md.),  254  ;  Stow  v.  Wyse,  7  Conn.  214; 

7  Me.  404  ;  Schoff  v.  Bloomfield,  8  Vt  Smyth  r.  Darley,  2  H.  of  L.  Cas.  789. 
472;  Field  r.  Field,  9  Wend.  894;  Hudson  In  Cutbill  r.  Kingdom,  1  Exchq.  494,  it 
Co.  V.  State,  24  N.  J.  L.  718  ;  Insurance  is  said  that  the  meaning  of  a  "sped*! 
Co.  v.  Sanders,  36  N.  H.  252  ;  Rex  v.  meeting  **  is,  that  the  meeting  shall  not  be 
Harris,  1  B.  &  Ad.  936.  conrened  unless  the  parties  have  notice  of 

'  Chamberlain  v.  Dover,  13  Me.  466 ;  the  purpose  of  the  meeting.    A  meeting 

People  9.  Martin,  5  N.  Y.  22  ;  Hubbard  may  be  both  genend  and  special ;  general, 

9.    Winsor,    15   Mich.    146  ;   Kimball  v.  for  the  purpose  of  doing  general  business, 

Marshall,  44  N.  H.  466  ;  Goodel  v.  Baker,  and  special,  for  a  particular  purpose ;  then 

8  Cow.  (N.  Y.)  286.  it  becomes  a  general  special  meeting. 

>  People  V.  Biitohelor,  22  N.  Y.  128;         *  Savings  Bank  v.  Davis,  8  Conn.l9l« 
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On  the  other  hand,  if  the  time  is  that  fixed  by  the  by-laws,  but 
business  of  an  extraordinary  character  is  to  be  transacted,  the  notice 
should  contain  this  special  object.^  And  although  a  member  is 
bound  by  the  action  of  a  majority  in  relation  to  matters  coming 
within  the  scope  of  the  authority  of  a  general  meeting,  still  he  is 
not  bound  by  a  notice  of  a  special  meeting  given  to  the  attending 
members  of  such  general  meeting ;  for  he  would  not  reasonably  ex- 
pect a  notice  of  th^  kind  to  be  thus  given. 

A  manifest  distinction  obtains  between  general  stated  meetings  of 
a  corporation  and  special  meetings.  Stated  meetings  may,  neverthe- 
less, be  special,  —  that  is,  limited  to  particular  business.  But  stated 
meetings  of  a  corporation  are  usually  general, — that  is,  for  the  trans- 
action of  all  business  within  the  corporate  powers.  Unless  the  object 
of  the  meeting  is  restricted  by  express  provisions  of  the  by-laws,  it 
would  ordinarily  be  understood  to  be  general ;  and  so  every  corpo- 
ration would  be  bound  to  understand  it.  But  if  the  object  of  the 
meeting  is  limited  by  the  by-laws,  it  is  then  a  special  meeting,  and 
no  other  business  could  lawfully  be  transacted  unless  special  notice 
was  given.  Where  the  meeting  is  stated  and  general,  no  notice  is 
required,  either  of  the  time  or  place  of  holding  the  meeting  or  of  the 
business  to  be  transacted.^ 

Sec.  138.  Majority  at  a  Corporate  Meeting  may  ezpreu  the  Cor- 
porate "WiiL  —  Where  no  special  provision  is  made  in  relation  to 
the  matter,  a  majority  of  those  present  may  express  the  corporate 
will ;  and  the  whole  body  is  bound  by  their  acts,  whether  the  num- 
ber present  be  a  majority  of  the  whole  number  of  members  or  not. 
The  whole  are  not  only  bound  by  a  majority  of  the  members,  but 
by  a  majority  of  those  present  at  a  lawful  meeting.  The  majority 
of  those  who  appear  constitute  a  body  capable  of  transacting  busi- 
ness, in  the  absence  of  any  limitation  as  to  the  number  who  may 
act*    And  the  will  of  the  majority  of  the  stockholders,  who  consti- 

^  Zabriskie  r.  Railroad  Co.,  28  How.  R.  I.  308  ;  Edgerley  v.  Emerson,  23  N.  H. 

881;    Sampson    v.    Bowdoinham    Steam  655;    Field  v.  Field,   9  Wend.   (N.  Y.) 

Mill  Corp.,  36  Me.  78  ;  People's  Ins.  Co.  894  ;    Price  v.  Grand  Rapids,  &c.  R.  R. 

V.  Westcott,  16  Gray  (Mass.),  440  ;  At-  Co,  18  Ind.  58  ;  Despatch  Line  of  Packet 

lantic  Delaine  Co.  r.  Mason,  5  R.  I.  463.  v,  Bellamy,  12  N.  H.  205  ;  Craig  v.  First 

*  Redfield,  J.,  in  Warner  v.  Mower,  Presbyterian  Church,  88  Penn.  St.  42 ; 
11  Vl  385.  WeUs  v.  Rahway  White  Rubber  Co.,  19 

•  Buel  V.  Buckingham,  16  Iowa,  284 ;  N.  J.  Eq.  402 ;   Sargent  v.  Webster,   18 
Ex  parU  Willcocks,  7  Cow.  (N.  Y.)  402  ;  Met.     (Mass.)     497  ;    Cram    v.     Bangor 
People  V.  Tweddle,  18  Hun  (N.  Y.),  427  ;  House,  &c.,  12  Me.  854  ;  Monmouth,  fta 
Junction  R.  R.  Co.  v.  Reeve,  15  Ind.  236  ;  Ins.  Co.  v,  Lowell,  59  id.  504. 
Lockwood    V.   Mechanics',   ftc.   Bank,    9 
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tute  members  of  the  corporation,  may  adopt  by-laws  that  shall  direct 
and  control  the  director,  who  are  but  the  agents  of  the  corporation, 
appointed  by  the  corporatoi*s.  It  is  a  common-law  principle  that  if 
an  act  is  to  be  done  by  an  indefinite  body,  as  the  whole  body  of  the 
corporators,  it  is  valid  if  directed  to  be  done  by  a  majority  of  those 
present  at  a  legal  meeting,  no  matter  how  small  a  portion  they  may 
constitute  of  the  whole  number  that  may  be  entitled  to  be  present, 
unless  it  is  otherwise  provided  by  law.  But  this  is  not  the  doctrine 
where  a  definite  body,  as  a  board  of  directors,  is  authorized  to  act,^ 

The  rule  may  be  said  to  be  that  wlien  a  meeting,  at  which  a  speci- 
fied thing  is  to  be  done,  is  to  consist  of  the  different  integral  parts 
of  a  corporation,  and  each  of  these  integral  parts  consists  of  a  defi- 
nite number  of  corporators,  then  the  meeting  will  not  be  properly 
constituted  unless  it  is  attended  by  a  majority  of  the  members  of 
each  integral  part  respectively.  Where  an  act  is  to  be  done  by  a 
select  body,  consisting  of  a  definite  number  of  corporators,  it  will  not 
be  valid  unless  a  majority  of  the  select  body  are  in  existence  when 
the  act  is  done.  It  is  not  necessary  that  they  should  all  concur  in 
the  election,  or  other  act  done,  but  they  must  be  present  at  the  mcd- 
ing.  If  the  act  is  to  be  done  by  an  indefinite  body  it  is  valid,  if 
passed  by  a  majority  of  those  present  at  the  meeting,  however  small 
a  fraction  they  may  be  of  the  body  at  large.^ 

Where  the  records  of  a  corporation  show  that  a  meeting  was  duly 
called,  and  that  business  was  transacted  at  it,  it  will  be  presumed 
that  a  quorum  was  present  ;^  and  this  is  the  rule  also  where  the 
charter  provides  that  two-thirds  should  be  assembled  for  the  trans- 
action of  business.* 

Sec.  139.  Place  of  Meeting:  MeetingB  held  out  of  State.-— ^4// 
stockholder^  vieetings  miist  he  held  in  the  State  under  whose  laws  the 
corporation  is  organized,  or  according  to  the  great  weight  of  authority, 
all  its  proceedings  are  wholly  void.*     The  question  of  the  right  of 

1  Damon  v.  Granby,  2  Pick.  (Mass.)  Gammon,  5  Sneed,  667 ;  Horton  •.  Bap- 

845  ;  Commonwealth  v.  Ipswich,  id.  70  ;  tist  Church,  84  Vt.  816. 
Williams    V.  Lnnenburgh,    21    id.     76  ;         «  Rex  v.  Bellringer,  4  T.  B.  810 ;  Bex 

Church  Case,  6  Rob.  (N.  Y.)  649  ;  First  v.  Morris,  4  East,  17. 
Parish  V.   Sterns,  21  Pick.   (Mass.)  148  ;         »  Citizens*   Mutual  Fire    Ins.  Co.  * 

State  17.  Binder,  38  Mo.  450  ;  St.  Mary's  Sortwell,  8  Allen  (Mass.),  217. 
Church,  7  S.  &  R.  (Penn.)  617  ;  Presby-         *  Com.  v.  Walpler,  8  S.  &  R.  (Peim.) 

tcrian   Cong.   v.  Johns,    27   Miss.   517  ;  29. 

Gifford  V.  New  Jersey  R.  R.  Co.,  10  N.  J.  •  Miller  v.  Ewer,  27  Me.  517  ;  Onnshy 

Eq.  171  ;  Sprague  v,  Illinois  River  R.  R.  v.  Vermont  Copper  Mining  Co.,  66  N.  Y. 

(k).,  19  111.  174  ;  East  Tenn.  R  R.  Co.  v.  623 ;  Aspinwall  v.  Ohio,  &c.  &  &  Ca, 
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a  corporation  to  hold  strictly  corporate  meetings  outside  the  State 
where  they  are  created,  was  presented  to  the  Supreme  Court  of 
Maine.  The  facts  were  as  follows :  A  meeting  of  the  corporators 
was  called  to  organize  under  its  charter  in  the  city  of  New  York,  at 
which  meeting  the  charter  was  accepted  and  its  officers  elected  ;  and 
the  question  presented  was,  whether  the  acts  of  the  corporators  were 
lawful  The  court  say  :  "  If  the  directors  of  the  corporation  legally 
chosen  might  transact  business  as  such  by  a  vote  of  the  board,  at  a 
meeting  held  in  another  State,  and  might  authorize  persons  to  execute 
a  conveyance  of  real  estate,  yet  it  would  be  necessary  to  show  that 
such  persons  were  legally  chosen  directors,  before  any  conveyance 
made  by  their  direction  would  be  considered  as  legally  made.  All 
votes  and  proceedings  of  persons  professing  to  act  in  the  capacity  of 
corporators,  when  assembled  without  the  bounds  of  the  sovereignty 
granting  the  charter,  are  wholly  void.  The  directors  of  a  corporation 
are  not  a  corporate  body  when  acting  as  a  board,  but  a  board  of  offi- 
cers or  agents ;  and  they  may  exercise  their  powers  as  agents  beyond 
the  bounds  where  the  corporation  exists.  Whether  the  statute  pro- 
visions of  this5tate  and  the  intention  of  the  legislative  power,  or  the 
general  rule  of  law  respecting  corporations  be  examined,  the  conclu- 
sion must  be  the  same,  —  that  this  corporation  could  hold  no  meeting 
for  the  election  of  its  officers,  or  for  the  regulation  of  its  affairs  with- 
out the  limits  of  this  State,  and  all  such  meetings  and  proceedings 
were  without  right  or  authority,  and  wholly  void."  ^ 

The  corporation  can  generally  do  no  acts  either  within  or  without 
the  State,  except  such  as  are  expressly  authorized  by  the  organic 
law  of  its  being,  or  can  be  fairly  inferred  from  the  powers  granted ; 
and  the  acts  must  be  done  in  the  manner  and  by  the  officers  or 
agents  indicated  in  such  law.  And  if  the  organic  law  does  not 
grant  the  authority,  either  expressly  or  by  implication,  to  hold  cor- 
porate meetings  without  the  limits  of  the  sovereignty  creating  it,  it 
follows  that  they  could  not  thus  lawfully  meet ;  and  any  acts  or  con- 
tracts attempted  to  be  executed  while  thus  met  would  be  ultra  vires, 

20  Ind.  492 ;  Freeman  v.  Machias  Water  Co.,  56  N.  Y.  623  ;  Merrick  v.  Brainard, 

Power,  Ac.  Co.,  3S  Me.  343  ,  Wood  Hy-  88   Barb.  (N.   Y.)  674  ;  34  N.  Y.  208  ; 

dnulic,    &c.    Co.    v.   King,  45  Oa.    84;  Smith  «.  Alvord,  63  Barb.  (N.  Y.)  415  ; 

Hilles  V.  Parish,  13  N.  J.  Eq.  380.  New  York  Floating  Derrick  Co.  v.  New 

*  Per  Sheplbt,  J.,  in  Miller  v.  Ewer,  Jersey  Oil  Co.,    3  Duer  (N.  Y.),  648  ; 

27  Me.    517.     See  also.  Freeman  v.  Ma-  Stoney  v,  American   Life  Ins.    Co.,    11 

chias  Water  Power,  &c.  Co.,  88  Me.  848  ;  Paige  Ch.   (N.  Y.)  635  ;  Bard  v.  Poole, 

Aspinwall  v.  Ohio,  &c.  R.  R.  Co.,  20  Ind.  12  N.  Y.  495  ;  Wood  Hydraulic,  &c.  Ca 

497 ;  Oimsby  v.  Vermont  Copper  Mining  v,  Eling,  45  Ga.  84, 
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and  absolutely  Yoid^  But  there  is  a  class  of  cases  in  which  it  is 
held  that  the  proceedings  of  meetings  held  out  of  the  jurisdiction 
are  not  absolutely  void,  but  are  merely  voidable ;  and  that  the  cor- 
poration is  estopped  from  setting  up  the  invalidity  of  the  proceed- 
ings in  defence;^  and  that  parties  who  have  contracted  with  the 
corporation,  or  recognized  its  acts,  are  also  estopped  from  setting  up 
such  irregularity  •  Where  a  corporation  is  created  by  the  concur- 
rent action  of  two  or  more  States,  inasmuch  as  it  has  a  legal  domicile 
in  either  of  them,  it  follows  as  a  matter  of  course  that  its  corporate 
meetings  may  be  held  in  either  of  them.* 

Sec.  140.  DireotoxB  may  hold  MeetingB  out  of  the  Stata  —  In  the 
absence  of  statutory  provisions,  or  conditions  in  the  organic  law  of 
corporations,  the  almost  uniform  current-  of  authority  is,  that  the 
directors  of  corporations  may  hold  meetings  of  the  board  outside  the 
limits  of  the  State  where  it  was  constituted  *  The  directors  of  a  co^ 
poi-ation  are  not  the  corporation  itself,  and  if  they  meet  without  the 
State  of  their  creation,  their  proceedings  will  be  valid,  for  in  this 
respect  they  are  like  the  agents  of  a  natural  person.^    Thus,  where 

^  Bank  of  Augusta  v.  Earle,  18  Pet.  powers,  in  a  sovereignty  in  which  it  does 
(U.  S.)  587.  See  also  Hilles  v.  Parish,  not  reside,  provided  such  contracts  are 
13  N.  J.  £q.  880.  It  has  been  held  in  permitted  to  be  made  by  them  by  the 
New  York  that  the  statute  relative  to  the  laws  of  the  place  ?  The  corporation  must, 
observance  of  Sunday  does  not  apply  to  no  doubt,  show  that  the  law  of  its  crea- 
the  proceedings  of  business  meetings  of  tion  gave  it  authority  to  make  such  con- 
corporate  benevolent  societies  held  on  that  tracts  through  such  agents.  Yet,  as  in 
day  ;  and  that  such  society  meetings  are  the  case  of  natural  persons,  it  is  not  neces- 
not  on  that  account  illegal.  People  v,  sary  that  it  should  actually  exist  in  the 
Young  Men's,  &c.  Soc.,  65  Barb.  (N.  Y.)  sovereignty  in  which  the  contract  is  made. 
857.  It  is  sufficient  that  its  existence  as  an  arti* 

^  Heath    v.    Silverthom,  &c.  Co.,   89  ficial  person,  in  the  State  of  its  creation,  is 

Wis.  1 46.  acknowleilged  and  recognized  by  the  law  of 

*  Ohio,  &c.  R.  R.  Co.  v.  McPherson,  the  nation  where  the  dealing  tkkes  place, 
35  Mo.  13.  and  that  it  is  permitted  by  the  laws  of  the 

*  Covington,  &c.  Bridge  Co.  ».  Mayer,  place  to  exercise  there  the  powers  with 
31  Ohio  St.  317.  which  it  is  endowed.     Every  power,  how- 

^  Bank  of  Augusta  v,  Earle,  18  Pet.  ever,  of  the  description  of  which  we  are 

(U.  S.)  587.     They  are  generally  consid-  speaking,   which  a  corporation  exercises 

ered  the  agents  of  the  corporation.     Nat-  in  another  State,  depends  for  its  validity 

ural    |)ei'sons,    through  the   intervention  upon  the  laws  of  the  sovereignty  in  which 

of  agents,  are  continually  making    con-  it  is  exercised,  and  a  corporation  can  make 

tracts  in  countries  in  which  they  do  not  no  vested  contract  without  their  sanction, 

reside,  and  where  they  are  not  personally  express  or  implied, 
present  when  the  contract  is  made,  and         ^  Ohio,  &c.  R.  R.  Co.  v.  McPherson, 

nobody  has  ever  doubted  the  validity  of  85  Mo.  18.     Although  another  State  can- 

these  agreements.     And  what  greater  ob-  not  create  a  corporation  in  New  York, 

jection  can  there  be  to  the  capacity  of  an  yet,  it  is  no  objection  to  the  corporate 

artificiiil  person  by  its  agents,  to  make  a  acts  of  a  foreign  corporation,  done  in  New 

contract  within   the  scope  of  its  limited  York,  that  they  aie  authorized  by  a  botrd 
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the  directors  of  a  corporation  created  in  Vermont  held  a  meeting 
in  Massachusetts,  and  authorized  the  execution  of  a  mortgage  by  an 
agent,  and  its  validity  was  in  question,  the  court  said :  "  The  con- 
ferring of  authority  by  the  directors  of  a  corporation  upon  an  agent 
to  execute  a  deed  is  not  a  corporate  act.     The  directors  act  in  such 
a  case,  not  as  a  corporation,  but  as  the  agents  of  and  in  behalf  of  the 
corporation.     And  tliis  authority  may  be  conferred  by  a  vote  passed 
at  a  meeting  of  the  directors  without  the  State  where  the  corporation 
was  created  and  exists.  .  .  .  We  have  no  occasion  now  to  discuss  or 
decide  whether  a  corporation  created  in  one  State  can  legally  hold  a 
corporate  meeting  and  pass  corporate  votes  in  another.     There  cer- 
tainly seem  to  be  strong  reasons  for  holding  that  they  cannot  act 
in  a  strictly  corporate  capacity  where  they  have,  no  legal  existence. 
But  we  do  not  regard  this  conferring  authority  by  the  directors  upon 
an  agent,  to  execute  a  deed,  as  being  a  corporate  act,  any  more  than 
any  and  every  other  act  or  contract  they  do  or  make  on  behalf  of 
the  corporation.     It  is  a  mere  question  of  authority  in  the  directors, 
and  not  one  of  corporate  power ;  and  when  it  is  established  that  the 
power  is  vested  in  the  directors,  it  cannot  with  any  more  propriety 
be  said  that  they  are  performing  a  corporate  act  in  conferring  it, 
than  in  every  other  matter  where  they  bind  the  company  by  their 
official  agency  as  directors.     They  act,  in  neither  case,  as  the  corpo- 
ration, but  as  the  agents  of  and  in  behalf  of  the  corporation."  ^ 

of  directors  at  a  meeting  held  in  the  latter  directors  would  be  held  void,  ~  as,  where 
State,  when  the  acts  so  done  are  not  repng-  a  set  of  directors  of  a  New  Jersey  corpora- 
nan  t  to  the  laws  of  the  State.  Smith  v.  tion  met  at  Philadelphia,  against  a  posi- 
Alvord,  63  Barb.  (N.  Y.)  415.  tive  prohibitory  statute  of  New  Jersey, 
1  Arms  V.  Conant,  36  Vt.  744.  See  also  and  improperly  voted  themselves  certain 
Galveston  R.  R.  Co.  v,  Cowdrey,  11  Wall,  stocks.  And  other  cases  might  be  put 
(U.  S.)  476,  in  which  a  question  arose  as  where  their  acts  would  be  held  void 
tothevalidityofamortgage,  madebyacor-  without  a  prohibitory  statute;  and  it  is 
poration,  which  was  authorized  at  a  meet-  generally  true  that  a  corporation  only 
iug  of  the  directors  held  out  of  the  State,  exists  within  the  territory  of  the  jurisdic- 
The  court  said  :  "  It  is  next  objected  that  tion  that  created  it  But  it  is  well  settled 
the  mortgages  were  not  properly  executed  that  a  corporation  by  its  agents  may  make 
K'caose  the  meeting  of  the  directors  by  contracts  and  transact  business  in  another 
which  the  mortgages  were  authorized  to  territory,  and  may  sue  and  be  sued 
be  executed,  was  held  in  the  city  of  New  therein."  A  similar  doctrine,  under  a 
York.  It  is  not  denied  that  the  mort-  similar  state  of  facts,  was  held  in  Wright 
gages  were  executed  in  good  faith,  under  v.  Bundy,  11  Ind.  404.  The  directors  of 
the  corporate  seal,  and  signed  by  the  pres-  a  corporation  are  not  the  corporation  it- 
ident»  and  countersigned  by  the  treasurer  self,  btU  only  the  agentjt  of  the  corporation- 
of  the  company,  and  duly  recorded  in  the  and  there  is  no  reason  why  acts  done  by 
proper  offices  of  registry  in  the  State  of  them  in  behalf  of  the  corporation,  al- 
Tezas.  No  doubt,  it  can  be  true  in  many  though  in  their  capacity  of  directora, 
that   the  extra-territorial    acts   of  should  not  be  as  binding  as  the  acts  of 
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A  contract  with  a  corporation  cannot  be  void  because  executed 
out  of  the  State  of  its  creation,  for,  although  it  seems  well  settled 
that  a  corporation  cannot  as  such  and  in  its  corporate  capacity  hold 
meetings  or  transact  business  out  of  the  sovereignty  of  its  creation, 
or  migrate  to  another  sovereignty  and  retain  its  legal  existence  as 
such,  this  does  not  prevent  its  directors  or  other  agents  from  doing 
business  within  another  sovereignty;  for  by  the  comity  between 
States  and  nations  they  may  sue  and  be  sued,  and  may  contract  and 
be  contracted  with,  through  their  agents,  the  same  as  natural  per- 
sons. The  place  where  the  active  agents  of  a  corporation  enter  into 
a  contract  is  immaterial.  The  impoitant  question  is  one  of  power, 
not  of  place.  The  exercise  of  power  has  relation  to  the  place  of 
their  legal  establishment,  where  the  contract  may  be  subsequently 
acted  under.  The  meetings  of  directors  of  a  business  corporation 
are  not  analogous  to  the  sessions  of  a  judicial  tribunal  The  corpo- 
ration is  organized  by  the  election  of  directors,  but  the  mere  organi- 
zation of  directors  into  a  formal  meeting  for  business  afterward  is 
quite  a  different  thing.  States  cannot  migrate,  but  by  their  agents 
they  are  daily  making  contracts  without  their  territorial  boundaries,^ 
and  to  say  that  directors  of  an  ordinary  business  corporation  can 
do  no  lawful  act  outside  of  the  jurisdiction  under  which  the  corpora- 
tion is  created,  would  make  it  necessary  to  shut  them  out  from  the 
transaction  of  their  business,  or  the  exercise  of  their  functions  in 
every  other  jurisdiction. 

Sec.  141.  Jurisdiction  in  Sqtiity  to  restrain.  —  It  is  now  a  gener- 
ally received  doctrine  that  courts  of  equity  have  jurisdiction  to 
enjoin  corporate  elections ;  and  in  the  exercise  of  their  legitimate 
functions,  they  have  adapted  their  remedies  to  meet  the  require- 
ments occasioned  by  the  development  of  business  interests,  and  the 
complications  arising  from  the  diversity  therein ;  and  in  the  exercise 
of  their  powers,  they  have  assumed  to  control  the  elections  of  pri- 
vate corporations,  where  the  principles  of  equity  seemed  to  require 
it.  This  power  of  courts  of  equity  has  been  recognized  in  this  coun- 
try, and  a  succession  of  decisions  has  firmly  established  the  juris- 
diction of  the  court.* 

• 

any  other  agents.  Ohio,  &c.  R.  R.  Co.  v.  contrary  doctrine  was  held;  but  in  all  these 
McPherson,  35  Mo.  13  ;  Coe  v.  N.  Y.  cases  it  will  be  seen  that  the  statute  of  the 
Midland  R.  R.  Co.,  30  N.  J.  Eq.  105.  jurisdictional  State  prohibited  such  meet- 
But  see  Hilles  v.  Parish,  30  N.  J.  Eq.  ings  either  expressly  or  by  fair  inference. 
380;  Aspinwall  v.  Ohio,  &c.  R.  R.  Co.,  i  Wright  r.  Bundy,  11  Ind.  404; 
20  Ind.  497 ;  Ormsby  v.  Vt.  Copper  Mining  Merrick  v.  Van  Santvoord,  84  N.  Y.  208. 
Co.,  56  Vt.  623,  for  instances  in  which  a         >  bright   v.  Bundy,    11    Ind.    404; 
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Sec.  142.  Xrregnlar  meetlngB :  Proceedings  at  Corporate  Eleotioiui. 
—  Wliere  by  statute,  provision  is  made  for  the  holding  of  annual 
meetings  at  a  particular  time,  as  the  first  Monday  in  January,  etc., 
it  is  treated  as  directory  merely,  and  if  held  at  another  time,  although 
irregular,  it  does  not  render  the  election  void,  and  the  directors 
elected  at  such  meeting  can  bind  the  corporation  by  their  acts ;  ^  and 
even  though  the  election  is  not  strictly  according  to  the  requirements 
of  the  statute,  it  is  treated  as  legal,  if  it  is  substantially  so,  or  if  the 
emergency  was  such  as  to  justify  a  departure  from  the  strict  letter 
of  the  law.^  Thus,  m  the  case  last  cit^d,  it  was  held  that  in  an 
emergency  in  which  the  forms  prescribed  by  the  charter  fail  to 
accomplish  the  purposes  contemplated,  it  is  competent  for  the  cor- 
porators to  exercise  the  power  of  election,  and  provide  for  the  ap- 
pointment of  inspectors  for  that  purpose ;  and  such  election  will  not 
be  set  aside  because  the  oath  actually  administered  was  not  sub- 
scribed by  the  inspectors.  But  the  departure  must  not  be  such  as 
affects  the  fairness  of  the  election,  or  as  operates  as  a  surprise  or 
fraud  upon  the  stockholders,  —  as,  by  opening  the  polls  hefort  the 
hour  named  in  the  notice.^ 

If  the  persons  chosen  as  inspectors  of  the  election  are  enjoined 
from  acting,  the  stockholders  at  the  time  appointed  may  choose  new 

Haight  V.  Day,  1  Johns.  Ch.  (N.  Y.)  18  ;  the  granting  of  the  injunction,  if  it  should 
Walker  ».  Devereaux,  4  Paige  (N.  Y.),  be  subsequently  ascertained  that  it  was 
229  (1883)  ;  Campbell  v.  Poultney,  6  G.  not  warranted  by  the  real  facts  of  the  case. 
&  J.  (Md.)  94  ;  Hilles  v.  Parish,  13  N.  The  oath  of  the  complainant  that  he  is  in- 
J.  Eq.  380  ;  Webb  v.  Ridgely,  88  Md.  formed  and  believes  the  existence  of  a  fact 
364 ;  Brown  v.  Pacific  Mail  Steamship  may  be  sufficient  ground  to  authorize  the 
Co.,  5  Biatchf.  (U.  S.  C.  C.)  525.  In  issuing  of  an  injunction  against  a  defend- 
the  case  of  Walker  v.  Devereaux,  above  ant  who  has  had  an  opportunity  to  deny 
cited,  Chancellor  Walworth  observes  :  the  allegation  if  it  is  unfounded,  but  it  is 
"This  court  unquestionably  has  the  not  sufficient  to  jiistify  the  court  in  de- 
power  to  prevent  this  election  by  an  in-  stroying  or  injuring  the  rights  of  othera 
junction  operating  upon  the  commission-  who  have  not  had  an  opportunity  of  being 
ers,  restraining  them  from  acting  as  in-  heard  by  themselves,  or  by  those  who  are 
spectora  of  the  election.  And  in  a  case  of  under  a  legal  obligation  to  protect  their 
imperious  necessity,  where  the  complain-  rights."  See  also  Reed  r.  Jones,  6  Wis. 
ant  did  not  know  and  could  not  ascertain  680. 

the  names  of  the  other  stockholders,    I  ^  Downing  v.  Potts,  23  N.  J.  L.  66  ; 

might  consider  it  my  duty  to  prevent  a  Nashua  Fire  Ins.  Co.  v.  Moore,  55  N.  H. 

great  and  irreparable  injury  to  him,  al-  48  ;  Hughes  v.  Parker,  20  id.  58. 

though    the    effect    of   that  interference  «  Wheeler's  Case,  2  Abb.  Pr.  (N.  Y.) 

might  be  to  destroy  the  charter  of  the  cor-  N.  s.  361. 

pontion.    But  in  the  exercise  of  such  a  '  People  «.  Albany,  &c.  R.  R.  Co.,  55 

power  the  court  should  require  ample  se-  Barb.   (N.   Y.)    344  ;    1   Lans.    (N.  Y.) 

curity  from  the  complainant  to  pay  all  308. 
damages  other  perMns  might  sustain  bj 
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inspectors  and  proceed  with  the  election.*  If  the  statute  excludes 
directors  from  acting  as  inspectors,  this  does  not  prevent  other  offi- 
cers of  the  corpomtion  from  so  acting.^  In  the  absence  of  any  pro- 
vision in  the  statute  to  the  contrary,  it  is  not  necessary  that  the 
inspectors  should  be  stockholders,  nor  are  they  ineligible  as  candi- 
dates for  an  office  to  be  filled  by  the  election  at  which  they  act 
as  inspectors.^  If  the  time  is  not  limited,  the  election  may  be  ad- 
journed fi-om  day  to  day ;  *  nor  even,  although  a  resolution  of  the 
board  limits  the  time  for  keeping  the  polls  open  to  an  hour,  are  the 
inspectors  bound  to  dose  them  within  that  time,  but  they  may  ex- 
ercise a  reasonable  discretion  in  the  matter  ^  so  as  to  give  the  stock- 
liolders  an  opportunity  to  vote.*  The  omission  of  the  stockholders 
to  vote  for  the  whole  number  of  directors,  does  not  vitiate  the  elec- 
tion of  those  who  have  a  majority  of  the  votes  ;  ^  and  a  new  election 
will  be  ordered  to  fill  the  vacancy  in  the  board.®  The  inspectors, 
after  the  close  of  the  polLs,  have  no  power  to  pass  upon  the  legality 
of  votes  which  were  received  without  objection.^ 

Sec.  143.  Rule  as  to  Proxies:  Poiwers  of  Inspeotora:  Bvidence 
of  Right  to  Vote :  Directors  qualified  as  Stockholders,  when.  —  A 
stockholder  who  desires  to  vote  on  his  stock  by  proxy  is  bound  to 
furnish  his  agent  with  such  writt<en  evidence  of  the  latter's  right  to 
act  for  him  as  will  reasonably  assure  the  inspectors  that  the  agent  is 
acting  by  the  authority  of  his  principal.  But  the  power  of  attorney 
need  not  be  in  any  prescribed  form,  nor  be  executed  with  any  par- 
ticular formalities.  It  is  sufficient  that  it  appear  on  its  face  to  con- 
fer the  requisite  authority,  and  is  free  from  all  reasonable  grounds 
of  suspicion  of  its  genuineness  and  authenticity ;  and  the  court,  in 
reviewing  the  proceedings  at  an  election,  must  be  satisfied  that  the 
inspectors  had  reasonable  grounds  for  rejecting  the  proxy.^^  If  votes 
are  cast  for  a  candidate  who  is  ineligible  for  the  office  of  director,  they 
will  not  be  thrown  away,  so  as  to  elect  a  candidate  having  a  minor- 
ity of  votes,  unless  the  electors  casting  siich  votes  had  knowledge  of  the 

1  People  V.  Albany,  &c.   R.  R.  Co.,  •  People  v.   Albany,   &c.  R.  R.  Co., 

ante,  ante. 

^  Ex  parte  Chenango  Co.  Mut.  Ina.  Co.,  ^  Ex  parte  Excelsior  Ins.  Co.,  88  Barb. 

19  Wend  (N.  Y.)  686.  (N.  Y.)  887. 

•  Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  ^  Ex  parte  Union  Ina.  Co.,  22  Wend. 

402.  (N.  Y. )  691. 

«  BxparU  Chenango  Ca  Mut  Ina.  Co.,  *  People  v.  White,  11  Abb.  Pr.  (N.  Y.) 

ante,  168. 

>  ExparU  Mohawk,  &c.  R.  R.  Co.,  19  ^^  See  Matter  of  Cecil,  86  How.  Pr. 

Wend  (N.  Y.)  186.  (N.  Y.)  477. 
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fad  on  which  the  disquaiification  of  the  candidate  for  whom  they  voted 
rested,  and  also  knew  thai  the  latter  was  for  that  reason  disabled  by  law 
from  holding  tJu  ojice}  Inspectors  of  an  election  for  directors  are 
required  to  decide  upon  the  admissibility  of  the  votes  that  are  offered, 
but  they  have  no  power  to  pass  upon  the  eligibility  of  the  persons 
for  whom  votes  are  proposed  to  be  cast.  The  question  of  eligibility 
is  one  that  can  be  raised  only  in  the  courts.^  The  general  rule  is 
that  the  books  of  the  corporation  afTord  the  only  evidence  as  to 
who  are  entitled  to  the  rights  and  privileges  of  stockholders  in  the 
management  of  the  affairs  of  the  corporation.  If  the  statute  requires 
that  a  director  shall  also  be  a  stockholder,  the  books  of  the  coi*pora- 
tion  are  the  only  evidence  as  to  who  are  stockholders,  and  as  such 
are  entitled  to  vote  at  elections ;  but  with  respect  to  the  qualifica- 
tions of  a  director,  the  company's  books  are  not  conclusive.  A  per- 
son may  be  qualified  to  be  a  director  whose  vote  cannot  be  received 
at  the  election,  by  reason  of  the  transfer  of  stock  to  him  not  being 
entered  on  the  books ;  and  he  may  appear  as  a  stockholder  on  the 
books,  and  still  be  disqualified  for  the  office  of  director  for  reasons 
aliunde ;  and  if  the  stock  was  legally  issued,  and  the  legal  title  is  in 
the  stockholder,  he  is  prima  fade  capable  of  being  a  director ;  and  his 
right  to  be  a  director,  in  virtue  of  his  legal  title  to  such  stock,  can 
be  impeached  only  by  showing  that  the  title  was  put  in  him  color- 
ably,  with  a  view  to  qualify  him  to  be  a  director  for  some  dishonest 
purpose,  in  furtherance  of  some  fraudulent  scheme  touching  the 
organization  or  control  of  the  company.^  In  an  English  case,*  the 
articles  of  association  provided  that  every  member  should  be  entitled 
to  one  vote  for  every  ten  shares,  but  should  not  be  entitled  to  more 
than  one  hundred  votes  in  all,  and  that  no  member  should  vote  at 
any  general  meeting  unless  he  h£id  been  possessed  of  his  shares  for 
three  months  previously  thereto.  It  was  held  that  the  register  of 
shareholders  was  the  only  evidence  by  which  the  right  to  vote  could 
be  ascertained,  and  that  no  votes  of  shareholders  appearing  on  the 
register  and  properly  qualified,  should  be  rejected  on  the  ground  that 
their  shares  had  been  transferred  to  them  by  other  shareholders,  for 
the  purpose  of  increasing  their  own  voting  power,  or  with  an  object 

^  Be^na  «.  Coaks,  8  E.  ft  B.  248  ;         ^  Dbpue,  J.,  in  matter  of  St.  Lawrence 
Begina  v.  Tewkesbury,  L.  R.  8  Q.  B.  028;    Steamboat,  44  N.  J.  L. 
Drinkwater  v.  Deakin,   L.   R.   9  0.  P.         *  Depue,  J.,  in  matter  of  St.  Lawrenoe 
6i6;  Etherington  9.   Wilson,   L.   R.   20    Steamboat,  44  N.  J.  L. 
£q.  606.  «  Pender  v.  Lashiiigton,  L.  R.  6  Ch. 

Div.  70. 
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alleged  to  be  adverse  to  the  interests  of  the  company,  or  on  the 
ground  that  the  holders  were  not  beneficial  owners  of  the  shaiea 
So  also  it  is  held  that  a  person  has  a  right  to  vote  on  stock  standing 
in  his  name  as  trustee  for  another,  or  on  stock  which  he  has  pledged 
or  hypothecated,  if  it  be  in  his  own  name  on  the  company's  books, 
and  that  inspectors  of  the  election,  in  determining  the  qualifications 
of  voters,  have  no  authority  to  inquire  whether  the  person  who 
appears  by  the  books  to  be  a  stockholder,  is  or  not  the  real  owner  of 
the  stock  standing  in  his  nama  They  must  take  the  company's 
books  as  conclusive  evidence  as  to  the  qualification  to  vote.^  And 
the  real  question  in  such  case  is  whether  he  is  the  legal  owner  of 
stock  of  the  corporation.^ 

Sec  144.  ControTerted  SlectionB.  —  The  regularity  of  a  corporate 
election  can  only  be  tested  by  proceedings  by  quo  vxirrarUo^  or yfh&zQ 
the  statute  has  made  provision  therefor  by  special  proceedings,  by 
such  proceedings  as  the  statute  provides.'  Where  the  statute  pro- 
vides a  special  remedy  for  such  cases,  the  statutory  method  should 
be  strictly  pursued ;  and  in  such  cases  provision  Ls  usually  made,  not 
only  that  the  court  may  oust  the  ill^al  officers,  but  also  that  they 
may  put  those  legally  elected  into  the  office  ;  *  but  in  quo  warranto 
proceedings,  the  court  can  only  render  a  judgment  of  ouster,  and  can- 
not put  the  officers  legally  elected  into  power,  but  leaves  the  matter 
to  a  new  election.^  Being  a  proceeding  in  the  name  of  the  State,  and 
criminal  in  form  although  civil  in  its  nature,  the  granting  of  the 
writ  is  discretionary,  and  can  only  be  granted  in  the  State  in  which 
the  corporation  is  domiciled.®  The  issue  may  be  tried  by  juryj  An 
electioi^  will  not  be  set  aside  for  mere  informality,  where  the  wishes 

1  Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  to  do  so  for  the  purposes  of  the  suit,  it 

402;  People  v.  Kipp,  4  id.  382,  n.  ;  Peo-  will  for  that  purpose  pass  upon  the  title, 

pie  17.  Tibbetts,  id.  S58  ;  In  re  Barker,  6  but  its  decree  wiU  not  oust  the  officers,  or 

Wend.  (N.  Y.)  509  ;  In  re  Wheeler,  2  finally  affect  the  real  question  as  to  the 

Abb.  Pr.  (N.  Y.)  N.  8.  361.  validity  of  their  election.     Johnston  •. 

>  Matter  of  St.   LAwreiice  Steamboat  Jones,  28  N.  J.  £q.  216  ;  Pond  v.   Vt 
Co.,  44  X.  J.  L.  Valley  R.  B.  Co.,  12  Blatchf.  (U.  a  C.  C.) 

>  Hudson  River,  &c.  R.  R.  Co.  v.  Kay,  280. 

14  Abb.  Pr.  (X.  Y.)  N.  8.  191;  Miller  v.         *  People  v.  Albany,  4c  R,  R.  Co.,  1 

State,  15  Wall.  (U.  S.)  478  :  State  t>.  Mc-  Lans.  (N.  Y.)  808. 

Daniel,  22  Ohio  St.  854;  Owen  v.  Whit-         »  People  v.   Phillips,  1  Den.   (N.  Y,) 

taker,    20   N.   J.    £q.    122  ;    Hoppin  v.  888;  State  v,  McDaniel,  22  Ohio  St.  864. 

BnflTum,  9  R.  I.  513.     A  court  of  equity         «  State  v.  Smith,  48  Vt  266;  State  9. 

will  not  entertain  a  bill  to  test  the  title  of  McDaniel,  ante. 

officers  of  a  corporation  to  the  office;  bnt         ^  People  v,   Albany,   Ac   B.  B.   Ca, 

in  a  case  where  it  has  jurisdiction  for  ante, 

other  purposes,  and  it  becomes  necessary 
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of  the  corporators  have  been  feirly  expressed ;  ^  nor  siraply  because 
illegal  votes  were  cast,  if  they  do  not  affect  the  result ;  ^  nor  because 
legal  votes  were  erroneously  rejected,  if  they  would  not  have  changed 
the  result  of  the  election  if  received* 

Sec.  145.  Holding  of  Election  may  be  eompeUed  by  Mandamtui.  — 
Where  the  officers  neglect  or  refuse  to  order  or  call  an  annual  elec- 
tioD,  or  a  special  election  when  necessary,  they  may  be  compelled 
to  do  so  by  maiidamus  ;^  and  this  also  is  the  proper  remedy  upon 
petition  by  the  corporation  to  compel  officers  illegally  in  possession 
of  the  books,  papers,  and  property  of  a  corporation,  to  deliver  them 
up  to  the  lawful  officers,  although  such  illegal  officers  are  in  posses- 
sion under  a  claim  of  right,  and  are  exercising  the  functions  of  their 
offices,  where  they  have  usurped  the  office  by  means  of  illegal  votes ;  * 
but  this  remedy  can  only  be  resorted  to  where  the  return  to  the  writ 
will  merely  involve  a  question  of  law,®  and  there  is  no  other  ade- 
quate legal  remedy. 

Sec.  146.  What  Offloers  may  be  Blected.  —  If  the  charter  or  gen- 
eral law  is  silent  upon  the  point  as  to  what  corporate  officers  shall 
l)e  elected,  the  by-laws  may  regulate  the  matter.  But  in  reference 
to  business  corporations,  the  right  of  the  stockholders  to  elect  the 
directors  of  the  corporation  is  inherent,  as  it  is  only  through  them 
that  they  can  express  their  wishes  as  to  the  management  of  the  cor- 
poration,^ Generally,  the  charter  or  the  general  law  provides  what 
officers  a  corporation  shall  have,  and  specifies  their  general  duties, 
and  sometimes  their  qualifications ;  but  where  the  statute  fails  to  do 
so,  both  the  class  and  qualifications  and  general  duties  of  officers 
may  be  determined  by  the  corporation  itself.  While  public  policy, 
except  in  rare  and  exceptional  instances,^  would  seem  to  require 
that  the  directors  of  a  corporation  should  have  an  interest  in  the 
corporation  as  stockholders,  yet  it  is  held  that  where  the  statute  does 
not  so  provide,  the  discretion  of  stockholders  in  electing  directors 

1  PhUlipB  V.  Wiokbam,  1  Paige  Ch.  ven,  101  Maas.  898 ;  Melvin  v.  Haitt,  52 
(N.  Y.)  690.  N.  H.  61;  State  «.  Gall,  32  N.  J.  L.  285. 

*  Ex  parte  Chenango  Co.   Mnt  Ins.         ^  Howard  v.  Gage,  6  Masa.  462. 

Co.,  ante.  1  BnrriU   v.    Nahant    Bank,    2  Met 

*  People  V.  PhUUpe,  1  Den.  (N.  Y.)  (Maas.)  196;  Perkina  v,  N.  Y.  Central 
388;  Ex  parU  Long  laland  R.  R.  Co.,  19  R.  R.  Co.,  24  N.  Y.  196;  Ste:nwig  v,  Erie 
Wend.  (N.  Y.)  87.  R.  R.  Co.,  48  id.  128. 

^  State  V.  Wright,  10  Nev.  167;  Owen         '  As  where  the  State  is  a  stockholder, 

V.  Whittaker,  20  N.  J.  Eq.  122;  People  and  has  authority  to  name  or  api;oint  a 

V.  Albany  Hoapital,   61  Barb.   (N.  Y.)  certain  number  of  directors.     Wigh^.  v. 

897.  Springfield,  &c.   R.   R.   Co.,  117  Mass. 

*  American  Railway  Frog  Co.  «.  Ha-  226. 

voi^  I.—  28 
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is  not  limited  to  persons  owning  stock ;  ^  and  a  by-law  or  resolu- 
tion passed  by  the  directors,  which  has  not  been  confirnled  bj  the 
stockholders,  providing  for  such  a  qualification,  does  not  change  the 
rule  or  prevent  the  stockholders  from  electing  a  non-stockholder  as 
director.^     If  by  statute,  the  holding  of  stock  is  made  a  necessary 
qualification,  the  fact  that  he  is  a  stockholder  when  he  enters  upon 
the  discharge  of  his  duties  as  such,  is  sufficient,  although  he  was  not 
a  stockholder  when  elected  ;  ^  and  if  he  appears  to  be  a  stockholder 
of  recoi*d,  it  is  sufficient,  although  he  is  not  the  real  owner  of  the 
stock.^     But  it  has  been  held  that  where  the  charter  requires  that 
a  director  should   be  a  stockholder,  a  person  who  is  not  in  fact  a 
stockholder,  but  fraudulently  and  coUusively  took  the  transfer  of  a 
share,  in  which  he  in  fact  had  no  property  interest,  in  order  to  qual- 
ify himself  for  the  position  of  director,  is  not  thereby  rendered  eligi- 
ble for  the  office ;  ^  and  there  can  be  no  question  as  to  the  soundne^ 
of  this  doctrine,  because  both  the  letter  and  spirit  of  a  statute  are  to 
be  regarded,  and  while  such  a  transaction  comes  within  the  letter, 
it'  is  clearly  against  the  spirit  of  the  statute^  and  a  mere  evasion  of 
its  requirements.     But  it  is  held  that  where  one  is  appointed  a  di- 
rector by  the  articles  of  association,  which  provide  that  no  person 
shall  be  eligible  to  the  office  of  director  unless  he  owns  a  certain 
number  of  shares,  the  person  so  appointed  is  eligible  although  he 
holds  a  less  number  than  required,  because  the  provision  only  relates 
to  persons  thereafter  to  be  appointed  or  elected.*     Nor,  where  a 
person  owns  the  requisite  number  of  shares,  is  his  eligibility  defeated 
by  a  moitgage  or  pledge  thereof^ 

Sec.  147.  Bleotion  of  Direoton. — The  directors  and  other  elec- 
tive officers  of  a  corporation  must  be  chosen  in  the  manner  required 
by  the  charter,  or  the  general  law  under  which  the  corporation  is 

1  State  V.  McDaniel,  22  Ohio  St.  354  ;  shall  cease  to  he  a  director,  this,  hj  oeees- 

Despatch   Line   of   Packets   v.    BeUamy  sary  inference,   renders  a  person  who  is 

Mfg.  Co.,  12  N.  H.  205.     In  the  aheence  not  a  stockholder  ineligible  to  the  office, 

of  any  provision  in  the  statute  or  by-laws  Despatch  Line  of  Packets  o.  BeUamy  Mfg. 

to  the  contrary,  there  is  no  reason  why  a  Co.,  12  N.  H.  205.    A  treasurer  of  a  oor- 

woman,  married  or  single,  may  not  be  a  poration  may  also  be  a  director.    Saigent 

director  of  a  corporation.     People  v.  Web-  v.  Webster,  13  Met  (Mass.)  497,  and  so 

ber,  10  Wend.  (N.  Y.)  554.  may  a  married  woman.    People  «.  Web- 

*  In  re   British  Provident  Life,   Ac  ster.  10  'Wend.  (N.  Y.)  554. 
Association,  L.  R.  5  Ch.  Div.  806.  «  Bartholomew  «.  Bentley,  1  Ohio  St 

*  Eanuth's  Case,  L.  R.  20  Eq.  506.  87. 

*  State  V.  Ferris,  42  Conn.  560.  If  <  Llanhanny  Hematite  Iron  Oo^  88 
the  charter  or  by-laws  provide  that  any  L.  J.  K.  a.  781. 

person  who  ceases  to  be  a  stockholder        ^  Cummingsv.  Pre8oott,2  Y.  &C.  488. 
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oiganized ;  and  even  where  the  charter  or  general  law  does  not  des- 
ignate the  length  or  kind  of  notice  to  be  given  of  the  time  and  place 
of  the  meeting  for  such  election,  it  is  obvious  that  a  reasonable  no- 
tice to  all  the  stockholders  would  be  required,  unless  all  the  stock- 
holders were  present  and  gave  their  assent,  either  personally  or  by 
proxy.  And  this  is  the  case  even  in  relation  to  annual  meetings, 
and  although  the  by-laws  fix  the  time  and  place  of  such  meeting.^ 
If  the  meeting  is  required  to  be  called  by  the  clerk,  in  a  ceitain 
way,  he  alone  has  the  power  to  call  it,  unless  provision  is  made  for 
it  being  called  by  some  other  officer  in  the  case  of  the  disability  or 
faOure  of  the  clerk  to  call  it,  and  the  mode  specified  must  be  adopted 
Thus,  where  notice  of  an  election  was  required  to  be  given  by  the 
directors  of  a  corporation,  it  was  held  that  a  notice  signed  by  a  ma- 
jority of  the  directors,  not  stating  that  it  was  by  the  order  of  the 
board,  and  not  stating  that  the  persons  who  signed  the  call  mere 
directors,  was  not  sufiicient,  and  could  not  be  the  basis  of  a  legal 
meeting.^  In  the  case  last  cited,  the  strictness  of  this  rule  was  well 
illustrated,  and  it  was  held  that  where  the  directors  of  a  corporation 
are  empowered  to  designate  the  time  for  holding  an  election,  such 
designation  mtist  be  by  the  board  when  lawfully  convened;  and  a  deter- 
mination by  the  board  or  a  majority  of  the  directors  that  an  election 
must  be  held,  without  fixing  a  time,  does  not  authorize  one  of  them  to 
fix  the  time  and  give  notice  for  such  time.  It  was  also  held  that,  when 
a  charter  directs  that  all  elections  of  directors  after  the  first  shall  be 
held  annually,  at  such  times  as  the  by-laws  shall  direct,  no  second  eke- 
tion  can  be  held  until  by-laws  designating  the  time  have  been  adopted. 
The  notice  for  an  annual  or  other  meeting  of  the  corporation  must 
designate  the  day,  hour,  and  place  where  it  is  to  be  held ;  and  the 
meeting  cannot  be  held  until  the  hour  designated  in  the  notice,  nor 
at  any  other  place,  unless  regularly  adjourned.  Thus,  in  a  New 
York  case,^  a  part  of  the  stockholders  of  a  corporation  met  fifteen 

*  San  BaenaventaiB,  &a  Mfg.  Co.  v.  that  day,  in  consequence  of  which  no 
Yaaaanlt,  50  Cal.  584  ;  People  v,  Albany,  meeting  was  held  nntil  several  hoars  after 
Ice.  R.  R.  Co.,  55  Barb.  844.  the  time  fixed    in    the  notice,   when  a 

*  Johnston  «.  Jones,  23  N.  J.  £q.  small  number  of  stockholders,  without  the 
216.  knowledge  of  the  others,  met,  oiganized, 

*  People  V.  Albany,  Ac  R.  R.  Co.,  55  and  adjourned  nntil  the  next  day,  at 
Barb-  844.  Where  the  stockholders  of  a  which  time  an  election  was  held  by  a 
eorponition  were  notified  that  the  annual  minority  of  the  stockholders,  without  no- 
meeting  for  the  election  of  directors  would  tice  to  others,  who  were  in  the  vicinity 
be  held  at  a  certain  hour  of  the  day  fixed  for  the  purposes  of  the  meeting,  and  might 
by  the  charter,  and  the  corporation  was  have  been  readily  notified, — it  was  held 
restrained  from   holding  an  election  on  that  such  election  was  invalid,  whether 
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minutes  before  the  hour  for  which  an  election  was  appointed,  and 
organized  as  a  meeting  of  the  corporation,  and  chose  inspectors,  and 
precisely  at  the  hour,  as  they  claimed,  they  adopted  resolutions  to 
proceed  with  the  election,  and  confirmed  the  selection  of  inspectors, 
and  thereupon  held  an  election ;  while  another  party  of  stockholders, 
in  another  room,  at  or  shortly  after  the  hour  appointed,  organized  as 
a  meeting  of  the  corporation,  appointed  inspectors,  and  proceeded 
also  to  an  election.  It  was  held  that  the  proceedings  at  the  former 
meeting  operated  as  a  surprise  and  fraud  upon  the  stockholders  who 
did  not  participate  in  the  meeting,  and  as  to  them  was  irregular  and 
void  ;  and  such  irregularity  could  not  be  cured  by  a  reorganization 
of  the  meeting  at  the  proper  time,  where  such  meeting  was  in  fact, 
and  in  legal  effect,  but  a  continuation  of  the  first  meeting.  The 
election  at  the  second  meeting  was  held  valid,  although  the  polls 
were  kept  open  somewhat  longer  than  the  time  fixed  by  the  notice, 
it  appearing  that  such  action  was  fairly  within  the  exercise  of  a  rea- 
sonable discretion,  and  for  the  purpose  of  giving  the  stockholders  a 
fair  opportunity  to  vote.  None  but  bond  fide  stockholders,  or  per- 
sons holding  the  proxies  of  stockholders,  can  vote  at  an  election  of 
officers  of  a  corporation ;  and  if  the  list  of  stockholders  exhibited  and 
voted  upon  at  such  election  was  not  a  true  list  of  the  stockholders, 
and  was  made  up  fraudulently,  and  contained  the  names  of  persons 
not  entitled  to  vote,  the  election  is  not  legal.^  Where  a  meeting  is 
legally  convened  for  that  purpose,  unless  the  charter,  statute,  or  by- 
laws otherwise  provide,  the  persons  receiving  a  majority  of  all  the 
votes  cast,  although  less  than  one-half  the  stock  was  represented, 
are  legally  elected  as  directors,  and  clothed  with  all  the  functions 
and  powers,  as  well  as  duties  and  liabilities  of  that  office.' 

Sec.  148.  De  facto  DireotorB.  —  While,  as  stated,  a  person  who 
is  ineligible  to  the  office  of  director,  or  whose  election  was  irregular 
cannot  be  a  director  de  jure,  yet  he  does  by  his  election  become  a 
director  de  facto,  if  he  enters  upon  the  discharge  of  his  duties ;  and, 

the  restraining  order  did  or  did  not  bind  should  he  chosen  from  among  the  stock- 

the  stockholders.    State  «.   BonneU,  85  holders,  is  directory  ;  and  an  omission  to 

Ohio  St.  10.  produce  the  books  does  not  invalidate  the 

^  Johnston  v.  Jones,  ante.     But  see  election,  although  it  casts  the  burden  of 

People  V.  Albany,  &c.  B.  B.  Co.,  anie,  proof  upon  the  parties  claiming  under  it, 

where  it  was  held  that  a  by-law  of  a  cor-  to  show  that  voters  challenged  were,  or 

poration  requiring  that  on  an  election  day  appeared  by  the  books  to  be,  entitled  to 

the  secretary  should  produce  the  transfer  vote. 

books  and  a  list  of  the  stockholders  enti-         '  Brown  v.  Pacific  Mail  Steamship  Co., 

tied  to  vote,  etc.,   and   that   inspectors  6  Blatchf.  525. 
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if  the  corporation  permits  him  to  act  as  such,  it  is  bound  by  all 
his  acta  within  the  scope  of  the  powers  of  a  director  de  jure} 
A  court  of  equity  will  not  entertain  a  bill  by  shareholders  in  an 
incorporated  company  to  restrain  directors  de  faeto  from  acting  as 
such,  on  the  sole  ground  of  the  alleged  invalidity  of  their  title  to 
their  offices.'  Nor  will  a  court  of  law  permit  the  legality  of  acts  of 
de  facto  directors  to  be  questioned.  Thus,  in  an  action  for  caUs,  the 
defendant  applied  to  set  aside  the  proceedings  on  the  ground  that 
the  action  had  been  brought  without  authority,  as  the  company  had 
ceased  to  exist  It  was  held  that  as  the  cause  had  been  set  down 
for  trial,  and  the  defendant  had  known  the  facts  for  a  long  time, 
the  application  was  too  late ;  and  that  as  the  persons  authorizing 
the  action  had  for  some  time  acted  as  directors,  the  validity  of 
their  appointment  could  not  be  questioned  on  such  an  application.^ 
Nor  can  a  stockholder  in  a  corporation,  which  has  exercised  all 
the  functions  and  franchises  contemplated  by  its  charter  for  more 
than  a  year,  set  up  in  defence  to  a  suit  by  the  corporation  for  an 
assessment  upon  his  stock,  that  the  board  of  directors  by  whom  the 
assessment  was  made  having  been  elected  beyond  the  limits  of  the 
State  by  which  the  charter  was  granted,  the^  call  was  iUegaL  The 
directors  were  such  de  facto,  and  the  legality  of  their  election  cannot 
be  inquired  into  collaterally  without  showing  a  judgment  of  ouster 
against  them  in  a  direct  proceeding  by  the  government  for  that 
purposa* 

Directors  holding  over  after  the  expiration  of  their  term  because 
no  successors  have  been  chosen  are  directors  de  facto,  unless  the  statute 
expressly  provides  that  their  offices  shall  become  vacant  on  the  ex- 
piration of  their  term.'    But  even  where  the  charter  provides  that 

1  Despatch  Line  of  Packets  v.  BeUamy  III.  118;  Cahill  v.  Kalamazoo  Mutual  Ins. 
Mfg.    Co.,   12  N.   H.   205  ;  Eakright  v.  Ca,    2  Doug.   (Micb.)  124  ;    Morrill  «. 
Logansport,  &o.  R.  R.  Ck>.,  18  Ind.  404  ;  Boston,  &c.  R.  R.  Co.,  68  N.  H.  68;  Ma- 
People  9.   HUIb,  1  Lans.   (N.  T.)  202  ;  con,  &c.  R.  R.  Co.  v,  Vason,  57  Ga.  314. 
Clarke  «.  Thomas,  84  Ohio  St.  46;  Nashua        >  Mozley  v.  Alston,  1  Phill.  790. 
Fire  Ins.  Co.  v.  Moore,    55  N.  H.   48  ;         *  Thames  Haven  Dock,  &c.  Co.  v,  HaU, 
Chamberlain  V.  Painesville,  &c.  R.  R.  Co.,  8  Eng.  Railw.  Cas.  441. 
15  Ohio  St.  225  ;    Mechanics'  National         «  Qhio  k  Mississippi  R.  R.  Co.  v.  Mc- 
Bank  v,  Burnett  Mfg.  Co.,  88  N.  J.  Eq.  Pherson,  85  Mo.  18. 
236 ;  Ohio,  ftc.  R.  R.  C^.  v.  McPherson,         ^  Penobscot,  &c  R.  R.  Co.  v.  Dunn, 
85  Mo.  18;  Hoghes  v.  Parker,  20  N.  H.  89  Me.   587 ;  Thomington  v.  Gould,  59 
58;  Penobscot,  Ims.  R.  R.  Co.  v.  Dunn,  89  Ala.  461.    But  in  People  v.  Twaddle,  18 
Me.  587;  Atlantic,  &c.  R.  R.  Co.  v,  John-  Hun  (N.  Y.),  427,  it  was  held  that  where 
ston,  70  N.  C.  848;  Bucksport,  &c.  R.  R.  the  statute  provides  for  an  annual  elec- 
Co.  V.  Buck,  68  Me.  81 ;  Cincinnati,  ftc.  tion,  and  evidently  contemplates  that  the 
R.  R.  Co.  V.  Danville,  4bc  R.  R.  Co.,  75  office  shall  become  vacant  at  the  end  of 
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the  directors  shall  hold  their  office  until  others  are  elected,  yet  if  a 
long  period  of  time  elapses  during  which  the  corporation  exercises 
no  corporate  acts,  and  the  directors  dischai^e  no  duties  as  such,  it  is 
held  that  their  functions  and  powers  as  directors  cease.  Thus,  in  an 
Ohio  case,^  the  charter  of  a  bank  provided  that  the  directors  should 
remain  in  office  until  their  successors  should  be  elected.  An  elec- 
tion for  officers  took  place  at  a  time  when  the  corporation  was  insol- 
vent, and  for  sixteen  years  no  corporate  acts  were  performed.  It  was 
held  that  the  directors  so  elected  could  not  be  deemed  to  have  con- 
tinued in  office  during  that  entire  period,  and  that  the  circumstance 
that  they  refrained  for  so  long  a  period  from  performing  any  duty, 
was  equivalent  to  an  abandonment  or  resignation  of  the  office.^  But 
the  fact  that  a  director  becomes  bankrupt  does  not  render  his  office 
vacant,  even  though  he  ceases  to  act  as  such,  urdessit  is  shoum  thai 
he  has  vacated  his  office^  or  the  statute  or  charter  provides  that  for 
such  reason  the  office  shall  become  vacant  It  is  sufficient  to  show 
that  certain  persons  were  acting  as  directors,  in  an  action  to  restrain 
their  illegal  action,  and  it  is  not  necessary  to  prove  that  they  are 
directors  de  jure.^  Where  there  are  conflicting  boards  of  directors, 
de  facto  directors  in  possession  of  the  franchises  of  the  corporation 
may  maintain  trespass  for  any  injury  to  the  corporate  property,  and 
their  acts  cannot  be  collaterally  impea.ched.^ 

Sec.  149.  Acceptance  by.  —  The  election  of  a  person  as  director 
does  not  necessarily  make  him  so,  unless  he  has  in  some  manner 
signified  his  acceptance  of  the  office.^  But  where  no  qualification, 
such  as  taking  an  oath,  eta,  is  necessary,  and  there  is  no  usage 
to  control,  it  will  be  presumed  that  he  accepts  the  office,  unless  he 

the   year,    and    the   corporation   having         ^  MorriU  v.  Boston  k  Maine  B.  B.  Co., 

power  to  do  so,   neglects  to  make  any  58  N.  H.  68. 

provision  for  the  officers  holding  over,  the         ^  Atlantic,  Ac.  B.  B  Go.  v.  JohnstODy 

office  becomes  vacant  by  the  expiration  of  70  N.  C.  848;  Atlantic,  Am.  B  B.  Co.  v. 

their  term.    In  South  Meadow  Dam  Co.  Sharpe,  70  id.  609. 

«.  Gray,  80  Me.  547,  it  was  held  that  a         *  Falton    Bank  v.   N.   Y.   &  Sharon 

clerk  of  a  corporation  continues  in  office  Canal  Co.,    4  Paige  Ch.   (N.  Y.)   127. 

after  his  term  expires,  and  untU  his  sue-  Where  the  records  of  a  corporation  show 

cessor  is  appointed,   unless   the    statute  that  a  certain  person  was  elected  a  direc* 

otherwise  provides.  tor  at  an  annual  meeting,  it  is  competent 

^  Bartholomew  v.  Bentley,  1  Ohio  St  to  show  that  at  a  subsequent  meeting  of 

87.  the  directors  he  was  present  and  partid- 

^  See  also  Boss  v,  Crockett,  14  La.  An.  pated  in  its  action,  as  prima  fade,  al- 

811,  as  to  what  constitutes  evidence  of  an  though  not  conclusive  evidence  that  he 

abandonment  of  the  office  of  director  or  accepted  the  office.     Blake  «.  Ba^ly,  16 

trustee.  Gray  (Mass.),  581. 

*  Phelps  V.  Lyle,  10  Ad.  &  £1.  118. 
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expressly  declines  it^  This  presumption,  however,  may  be  rebutted, 
and  perhaps  simple  non-action  for  five  months  would  be  sufficient 
to  rebut  it  in  some  cases.  But  in  the  case  last  cited,  where  the 
stockholders  of  a  bank,  in  an  instrument  authorizing  its  conversion 
from  a  State  to  a  national  bank,  named  all  the  directors  who  had 
been  elected  at  the  last  annual  election  as  those  *'  who  are  now  the 
directors  of  said  bank,"  the  court  would  not  hold  that  two  of  those 
so  named  were  not  directors  at  the  time  of  such  conversion  because 
they  had  never  acted  in  that  capacity  since  their  election  five  months 
previously.  Such  an  instrument  may  be  invalid  in  so  far  as  it  is 
intended  to  operate  as  a  reappointment,  but  considered  as  a  recog- 
nition of  the  status  of  such  non-acting  directors,  it  is  none  the  less 
significant* 

In  an  English  case,^  it  was  held  that  an  injunction  would  lie  to 
restrain  provisional  directors  who  have,  without  authority  from  the 
plaintiff,  published  a  prospectus  stating  that  he  was  a  trustee,  fxx>m 
using  his  name  in  connection  with  the  company.  Even  where  a 
person  who  has  been  elected  a  director  has  acted  as  such  upon  one 
occasion,  he  may  by  notice  to  the  company  resign  or  withdraw  from 
the  position.  Thus,  a  person  on  being  invited  to  become  a  director 
in  a  banking  company  consented,  provided  he  should  be  satisfied 
that  a  certain  proportion  of  the  capital  had  been  subscribed,  and 
that  certain  persons  named  in  the  prospectus  a^  directors  w*ould 
actually  become  such.  He  attended  one  meeting  of  the  direction, 
and  joined  in  signing  a  check  with  another  director ;  but  on  receiv- 
ing a  few  days  afterwards,  a  letter  of  allotment  of  the  shares  neces- 
sary to  qualify  him,  at  once  returned  it,  declining  to  act  as  director, 
as  he  was  not  satisfied  upon  the  two  points  stipulated  by  him,  or  to 
receive  the  shares.  The  secretary  wrote  back,  saying  that  his  res- 
ignation had  been  accepted.  It  was  held  that  he  was  not  liable  as 
contributory.* 

Sec.  150.  Relation  of  Directors  to  Stockholdars.  —  Toward  the 
stockholders,  the  directors,  although  not  technically  trustees,  stand  in 
a  fiduciary  relation,  and  their  private  interests  must  yield  to  their 
duty  whenever  they  conflict*    They  may  be  said  to  be  quasi  trus- 


1  Lockwood   V.    Mechanics'    National  *  Re  Peninsular,  &c.  Bank  (Austin's 

Bank,  9  R.  I.  30S.  Case),  2  L.  R.  Eq.  Cas.  435. 

*  Lockwood  V.  Mechanics,'  &c  Bank,  *  Butts  v.  Wood,   88  Barb.   (N.  Y.) 
0Mle,  181  ;  In  re  German  Mining  Co.,  27  Eng. 

•  Booth  V.  Webster,  10  Beav.  561.  L.  A  Eq.  158.    In  York,  &c.  Railw.  Co. 
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tees,  but  are  not  trustees  in  the  technical  sense  of  the  term,  although 
frequently  called  so  in  the  cases,  because  they  do  not  take  the  title 
to  the  property;  but  they  do  occupy  —  so  far  as  the  stockholders, 
the  company,  and  its  creditors  are  concerned — such  a  fiduciary  rela- 
tion that  they  will  not  be  permitted  either  directly  or  indirectly  to 
acquire  any  adverse  interest  in  the  property,  or  to  derive  any  pecu- 
liar profit  or  advantage  therefrom,  without  the  consent  of  the  com- 
pany expressly  or  impliedly  given.  ^    The  trust  is  not  express  or 

V.  Hadflon,  16  Beay.  495,  the  court  says:  v.  Dammer,  8  Mas.  (U.  S.)  308;  Flint, 

**The  directon  of  a  corporation  are  the  &c  B.  R.  Co.  v.  Dewey,  14  Mich.  477; 

persons  selected  to  manage  the  affairs  of  San  Francisco,  ^.  R.  R.  Co.  v.  Bee,  48 

the  company  for  the  benefit  of  the  share-  Cal.  898;  Bnel  v.  Bnckingham,  16  Iowa, 

holders.     It  is  an  office  of  trost,  which,  if  284;  Bntts  v.  Wood,  87  N.  Y.  317;  Heath 

they  undertake,  it  is  their  duty  to  perform  v.  Erie  B.  R.  Co.,  8  Blatchf.  (U.  S.  C.  C.) 

fuUy  and  entirely.     A  resolution  by  tlie  347  ;  Koehler  v.  Black  River  FaUs  Co.,  2 

shareholders,  therefore,  that  shares,  or  any  Black  (U.  S.),  715;  Port  «.   Russell,  36 

other  species  of  property,  shall  be  placed  Ind.  60 ;  United  Society  of  Shakers  v. 

at  the  disposal  of  the  directors,  is  a  reso-  Underwood,  9  Bush  (Ky.),  617 ;  Goodin 

lution  that  it  shall  be  at  the  disposal  of  v,  Cincinnati,  &c.  Canal  Co.,  18  Ohio  St 

trustees;  in  other  words,  that  the  persons  169;  European,  &c.  R.  R.  Co.  v.  Poor,  59 

entrusted  with  that  property  shall  dispose  Me.  277  ;  Richard  i;.  N.  H.  Ins.  Co.,  43 

of  it  within  the  scope  of  the  functions  K.  H.  263  ;  Fuller  r.  Dame,   18  Pick, 

delegated  to  them  in  the  manner  best  (Mass.)  472;  Covington,  ftc.  R.  R.  Co.  v. 

suited  to  benefit  their  cesluis  qiu  triutent,  Winslow,  9  Bush  (Ky.),  468;  Davison  v. 

To  construe  these  words  as  importing  a  Seymour,  1  Bosw.  (N.  Y.)  88;  Hoffman 

gift  to  the  directors  for  their  individual  Steam  Coal  Co.  «.  Cumberland  Coal  Co., 

advantage,  or  as  investing  them  with  a  16  Md.  456 ;  Redmond  v.  Dickenson,  9 

secret  and  irresponsible  trust,  is  impos-  N.  J.  £q.  507 ;  Mussina  v.  Goldthwaite, 

sible,  unless  they  are  coupled  with  clear  84  Tex.  125 ;  Scott  v.  DePeyster,  1  Edw. 

and    unambiguous    expressions   to   that  Ch.   (N.  Y.)  613;  Peabody  v.  Flint,  6 

effect.     In  the  absence  of  any  such  ex-  Allen  (Mass.),  52;  Hodges  v.  N.  E.  Screw 

pressions,  not  only  the  obligation  of  die-  Co.,  1  R.  I.  812 ;  Blake  v.  Buffalo  Creek 

chaiging  the  duty  lies  upon  the  persons  R.  R.  Co.,  56  N.  Y.  485;  Black  v.  Del  & 

accepting  the  trust,  but  also  the  further  Baritan  Canal  Co.,  24  N.  J.  Eq.  463 ; 

obligation  of   accounting  for   their   dis-  Gray  v.   N.  Y.  k  Yiiginia,  kc  Co.,  3 

charge  of  it  to  their  ct^uia  que  tnutent  Hun  (N.  Y,\  383 ;  Coleman  v.  Second 

whenever   required."     N.   Y.   k  N.    H.  A  v.  R.  R.  Co.,  38  N.  Y.  201;  Bliss  v. 

R,  R.   Co.  V.  Schuyler,  17  N.  Y.  592 ;  Matteoon,    45   id.    22  ;   Conro   v.    Port 

Cumberland,  &c.  Ca  •.  Parish,  42  Md.  Henry  Iron  Works,  12  Barb.  (N.  Y.)64; 

598 ;  Barnes  o.  Brown,    80  N.  Y.  527 ;  Fremont  v.  Stone,  42  id.  169 ;  Cumber- 

Firat  National  Bank  v.  Gifford,  47  Iowa»  land  Coal  Co.  v.  Shennan,  20  Md.  117 ; 

575;  Cook  v.  Berlin  Woollen  Mill  Ca,  Ogden  v.  Murray,  39  N.  Y.  202.     The 

43  Wis.  433;  Blake  v.  Buff&lo,  Ac.  R.  R.  president  of  a  corporation  taking  an  as- 

Co.,   56  N.   Y.    485  ;  Erlanger  r.   New  signment  of  a  contract  entered  into  with 

Sombrero,  Ac  Co.,  L.   R.    3  A  pp.  Cas.  the  corporation,  for  the  construction  of  ita 

1218;  Covington,  Ac.  R.  R.  Co.  v.  Bowler,  road,  acts  as  trustee  of  the  corporation 

9  Bush  (Ky.),  468  ;  Farmers'  Ac  Bank  v.  and  its  stockholders,  and  not  as  the  con- 

Downv.  58  Cal.  466.  tractor's  assignee.    Risley  v.  Indianapolis, 

»  bniry  v.  Cross,  7  WalL  (U.  S.)  302 ;  &c  R.  R.  Co..  1  Hun  (N.  Y.),  202.     In 

Hale  r.  Bridge  Co.,  8  Kan.  466;  Jackson  Jackson  v.  Ludeling,    21  Wall.    (U.  S.) 

r.  Ludeling,  21  WalL  (U.  S.)  616;  Wood  616,  the  court  say:  "The  managers  and 
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continuing,  but  ceases  with  their  term  of  service,  both  as  to  the 
stockholders  and  the  creditors  of  the  corporation;  and  if  they  are  re- 
elected a  new  trust  is  created,  and  the  old  one  is  not  thereby  con- 
tinued ;  and  when  the  trust  ceases,  the  statute  of  limitations  begins 
to  run,  and  may  be  pleaded  in  equity  as  weU  as  at  law.^  But  if  there 
is  no  interregnum  in  the  oflBce, — as,  if  the  directors  or  any  of  them 
are  re-elected  before  their  term  expires,  —  the  trust  continues  without 
inteniiption.  If  only  a  part  of  the  directors  are  re-elected,  the 
trust  is  continued  so  far  as  they  are  concerned  and  the  new  directors 
assume  the  trust  thrown  o£f  by  those  who  go  out  of  the  board. 

The  true  and  exact  relation  of  directors  to  the  stockholders  has  by 
no  means  been  well  defined  by  the  courts.  In  many  of  the  cases 
they  are  said  to  be  trustees,  but  an  examination  of  the  cases  generaUy 
discloses  that  this  term  is  applied  to  them  only  in  a  geneitd  sense,  as 
it  is  applied  to  agents,  bailees,  and  other  persons  intrusted  with  the 
care  and  .management  of  the  property  of  another,  and  that  it  is  in 
none  of  the  cases  intended  to  invest  them  with  either  the  rights  or 
the  obligations  of  technical  trustees.^  They  are  under  obligations  to 
the  stockholders  to  use  their  best  exertions  in  all  matters  which 
relate  to  the  affairs  of  the  company,  and  this  duty  results  from  the 
employ meivty — not  to  make  any  profit  out  of  the  position,  beyond  their 
compensation,  and  not  to  acquire  any  adverse  interests  while  they 
remain  directors,  except  such  as  enure  to  all  the  stockholders.'  But 
a  director,  as  well  as  any  other  person  may  buy  and  sell  the  stock  of 
the  corporation,  and  may  subscribe  for  stock  in  the  corporation  not 

officers  of  a  company  where  capital  is  con-  be  obtained  for  it."    Pearson  9.  Concord 

tiibated  in  shares  are,  in  a  veiy  legitimate  R.  B.  Co.,  59  N.  H.  — . 
sense,  trostees  alike  for  its  stockholders         i  Lexington,  &c.  R.  R.  Ck>.  v.  Bridges, 

and  its  creditors,  though  they  may  not  be  7  B.  Mon.  ( Ey. )  556. 
trustees  technically  and  in  form.     They         >  Sharswood,   J.,  in  Speering's  Ap- 

sccordingly  ha^e  no  right  to  enter  into  peal,  71  Penn.  St.  11. 
or  participate  in   any  combination,   the         *  Benson  v.  Heathom,  1  Y.  &  C.  826  ; 

object  of  which  is  to  divest  the  company  Aberdeen  Railw.  Co.  v.  Blakie,  1  Macq. 

of  its  property  and  obtain  it  for  them-  (Sc.)  461  ;  Great  Luxembourg  Railw.  Co. 

selves  at  a  sacrifice ;  they  have  no  right  v.    Magnay,    25   Beav.    586  ;    Barnes  v. 

to  seek  their  own  profit  at  the  expense  of  Brown,  80  N.  T.  527.     Directors  are  the 

the  company,  its  stockholders,  or  even  its  agents  of   the  corporation  with  limited 

bondholders.      Contrariwise,    in    case   of  powers,  and  their  duties  are  to  conduct 

embarrassment  to  the  company,  and  any  ^  its  affairs  in  furtherance  of  the  ends  of  its 

necessity  to  sell  the  estates  of  the  com-  creation.     They  have  no  power  to  destroy 

pany,  it  is  their  duty,  to  the  extent  of  it,  to  give  away  its  funds,  or  to  deprive  it 

their  power,  to  secure  for  all  those  whose  of  any  of  its  means  to  accomplish  the  full 

interests  are  in  their  charge  the  highest  purpose  for  which  it  was  chartered.    Bed- 

passible  price  for  the  property  which  can  ford  R.  R.  Co.  v.  Bowser,  48  Penn.  St.  29; 

Belknap  v,  Davis,  19  Me.  455. 
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already  taken.  Thus,  in  an  Ohio  case,^  it  was  held  that  a  court  of 
equity  will  not,  on  the  application  of  a  stockholder,  interfere  with 
the  management  and  control  of  the  corporate  business,  while  acting 
within  the  scope  of  their  authority,  unless  they  are  guilty  of  a  breach 
of  trust,  to  the  injury  of  such  stockholder.  This  principle  is  appli- 
cable to  the  action  of  the  board  of  directors,  in  receiving  subscrip- 
tions for  that  portion  of  the  authorized  capital  not  taken  before  the 
corporation  was  organized,  where  it  will  promote  the  objects  of  the 
corporation.  A  subscription  for  such  stock,  made  by  one  member  of 
the  board  with  the  consent  of  the  other  members,  and  payment  of 
the  par  value  thereof,  when  the  transaction  is  iree  from  fraud,  and  is 
beneficial  to  the  corporation,  will  not  be  set  aside  at  the  instance  of 
a  stockholder,  when  no  action  has  been  taken  to  withhold  such  stock 
from  subscription  or  sale.^    If  he  makes  a  purchase  of  property  for 

^  Sims  V.  Brooklyn  Street  Bailw.  Co.,  In  all  such  contracts  the  sales  or  the  por- 

87  Ohio  St.  556.  chases  may  be  set  aside  by  him  for  whom 

^  Dodge  V.  Woolsey,  18  How.  (U.  S.)  snch  agent  is  acting.    The  cetiui  que  truH 

842;  Ware  v.  Grand  Junction  Co.,  2  Russ.  may  confirm  all  snch  sales  or  porchases  if 

k  M.   470 ;  Gifford  v.  N.  J.  R.  Co.,  10  he  deems  it  for  his  interest.     The  affirm- 

K.  J.  Eq.  171;  Stevens  v.  Rutland  &  B.  R.  ance  or  disaffirmance  rests  with  him;  and 

Co.,  29  Yt.  545;  Bissell  v,  Mich.  Southern  the  trustee,  when  buying  trust  property 

R.  R.  Co.,  22  N.  Y.  258;  Rean  v.  Johnson,  from  or  selling  it  to  himself,  must  assume 

9  N.  J.  £q.  401.     lu  European,  kc   R.  the  risk  of  having  his  contracts  set  aside, 

Co.  V.  Poor,  59  Me.  277,  Appletok,  C.  J.,  if  the  cestui  qtie  tntat  is  dissatisfied  with 

said:  **  A  trustee  is  one  in  whom  property  his  action." 

is  vested  in  trust  for  others.     Every  per-        In  this  case  the  court  say:  *'  The  bill 

son  is  to  be  deemed  a  trustee  to  whom  alleges  that  '  at  a  meeting  of  the  direeton 

business  and  interests  of  others  are  con-  of  said  company  (the  E.  &  N.  A.  Railway 

fided,  and  to  whom  the  management  of  Co. ),  holden  on  the  25th  day  of  August, 

their  affairs  is  intrusted.      The  general  1865,  a  contract  previously  made  between 

rule  is  that  a  trustee,  so  far  as  the  trust  said  company  and  a  certain  finn,  under 

extends,  can  never  become  a  purchaser  of  the  name  of  Pierce  k  Blaiadell,  and  signed 

the  property  embraced  within  the  trust,  by  said  defendant,  as  president  of  said 

save  with  the  consent  of  all  parties  inter-  company,  and  by  Pierce  ft  Blaisdell,  for 

ested.     The  underlying  principle  is  that  the  construction  of  said  railroad,  was  ap- 

no  man  can  serve  two  mastera.     He  who  proved,    adopted,    and    confirmed  ;    that 

is  acting  for  othera  cannot  be  permitted  said  Pierce  ft  Blaisdell  did  proceed,  under 

to  act  adversely  to  his  principals.     The  said  contract,  in  the  construction  of  said 

agent  to  sell  cannot  become  a  purchaser  railroad,  and  received  Urgp  sums  of  money 

of  that  which  he  is  the  agent  to  sell,  for  nnder  the  same  contract;'  and  'that  there 

his  position  as  selling  agent  is  adverse  to  was  an  agreement  between  said  defendant 

and  inconsistent  with  that  of  a  purchaser,  while  he  was  president  and  director,  as 

So  the  agent  to  purchase  cannot  at  the  aforesaid,  and  said  firm  of  Pierce  k  Blais- 

same  time  occupy  the  position  of  a  seller,  dell,  or  one  of  the  memben  of  said  firm. 

It  is  not  that  in  particular  instances  the  that  said  defendant  should  receive  a  Iai)ge 

sale  or  the  purchase  may  not  be  reason-  sum  of  money  for  or  on  account  of  said 

able.     But  to  avoid  temptation,  the  agent  contract,  or  a  part  of  the  profits  which 

to  sell  is  disqualified  from    purchasing,  might  be  reoeived  by  said  Pierce  k  Blaia- 

and  the  agent  to  purchase  from  selling,  dell,  under  and  by  their  perfonnanoe  of 
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the  corporation,  he  cannot  treat  it  as  a  purchase  for  himself,  and 
charge  the  corporation  a  profit  thereon  ;^  nor  can  he  purchase  claims 

said  contmct  for  the  construction  of  said  is  all  that  ia  rnquired.  Bat  if  they  should 
railroad.'  To  this  portion  of  the  bill  the  knowingly  appoint  a  person  of  bad  charac- 
defendant  has  demurred,  thereby  admit-  ter  to  a  place  of  trust,  they  would  be 
ting,  for  the  purposes  of  the  present  argu-  personaUy  responsible.  See  Scott  v.  De- 
ment, his  interest  in  the  contract  of  Pierce  peyster,  1  Edw.  Oh.  (N.  Y.)  513.  See 
&  Blaisdell  with  the  corporation  of  which  also  Burbridge  v,  Morris,  84  L.  J.  (n.  8.) 
he  was  president  and  a  director,  made  181.  The  rule  of  equity  is  liberal,  em- 
wben  he  was  acting  as  such,  and  in  the  bracing  within  its  purview  all  fiduciary 
profits  of  which  he  was  a  participant  while  relations,  as  those  of  principal  and  agent, 
holding  those  positions.  As  the  agent  to  attorney  and  client,  solicitors,  executors, 
sell  cannot  purchase  what  he  is  to  sell,  guardians,  etc.  The  president  and  di- 
nor  the  agent  to  purchase  buy  of  himself,  rectors  of  a  corporation  must  be  held  as 
so  the  agent  to  contract  cannot,  as  agent,  occupying  a  fiduciary  relation  to  the  stock- 
contract  with  himself  as  princiiml.  The  holders  for  and  on  behalf  of  whom  they 
interest  of  the  parties  to  a  contract,  act.  *'  The  relation  between  the  directors 
whether  of  x>urchase,  a  sale,  or  for  work  of  a  corporation  and  its  stockholders,"  ob- 
or  labor,  are  adverse  and  inconsistent  with  serves  Johnson,  J.,  in  Butts  v.  Wood,  88 
each  other.  It  is  the  duty  of  the  directors  Barb.  (N.  T.)  188,  "is  that  of  trustee 
of  a  corporation  to  act  for  the  best  inter*  and  cestui  que  trusL"  "  The  directors," 
eats  of  such  corporation.  If  a  director  be  remarks  Romillt,  M.  K.,  in  the  York  & 
a  party  to  a  contract  entered  into  with  Midland  Bailw.  Co.  v.  Hudson,  19  Eng. 
himself^  his  duty  as  an  officer  \a  in  con-  L.  &  Eq.  865,  "are  persons  selected  to 
flict  with  his  interests  as  an  individuaL  manage  the  business  of  the  company  for 
This  is  equally  so,  whether  he  enters  into  the  benefit  of  the  shareholders.  It  is  an 
the  contract  on  its  inception,  or  subse-  office  of  trust,  which,  if  they  undertake 
quently  acquires  an  interest  in  it.  If  he  it,  it  is  their  duty  to  perform  fully  and 
enters  originally  into  the  contract  as  di-  entirely."  Persons  who  become  directors 
rector,  with  himself  as  a  party,  it  is  not  and  managers  of  a  corporation  place  them- 
difficult  to  perceive  who  would  have  an  selves  in  the  situation  of  trustees;  and  the 
advantage  in  the  bargain.  If  he  subse-  relation  of  trustees  and  cestui  que  trust 
qnently  becomes  a  partner,  he  places  him-  is  thereby  created  between  them  and  the 
self  in  a  position  in  which,  when  any  stockholders.  Scott  v.  Deppeyster,  1  Rlw. 
questions  arise  as  to  its  performance,  his  Ch.  (N.  Y.)  518;  Verplanck  v.  Mercantile 
interest  as  a  party  to  the  contract  con-  Ins.  Co.,  id.  85.  All  acts  done  by  the 
flicts  with  his  duty  as  an  officer.  The  directors  officially  should  be  for  the  in- 
general  rule  is  that  directors  cannot  legit-  terests  of  the  cestui  que  trust.  Holding 
imately  acquire  an  interest  adverse  to  the  &  fiduciary  relation,  they  cannot  be  per- 
corporation,  and  that  if  they  purchase  any  niitted  to  acquire  interests  adverse  to  such 
claim  against  the  company  it  is  in  trust  for  nlation. 

the  company"  In  the  Great  Luxembourg  Ry.  Co.  v. 

The  directors  are  not  sureties  for  the  Magnay,  25  Beav.  586,  the  Master  of  the 

fidelity  of  the  officers  of  the  corporation  Bolls  says:   "I  have  upon  various  occa- 

which  they  may  be  authorized  to  appoint,  sions  stated  what  I  considered  to  be  the 

If  they  exercise  reasonable  diligence  in  the  duties  and  functions  of  a  director  of  a 

appointments  of  agents  and  officers,  this  joint-stock  company.     He  is,  in  point  of 


>  Blair,  &c.  Co.  v.  Walker,  50  Iowa,  876.  25  Beav.  586;  Rice's  Appeal,  79  Penn.  St 

Nor  can  he  purchase  property  at  one  price  168;  Benson  v.  Heathom,  1  Y.  AC.  826 ; 

and  sell  it  to  the  corporation  at  another.  Getty  v.  Devlin,  54  N.  Y.  508  ;  Simons 

McElhenny's  Appeal,  61  Penn.  St  188  ;  v.   Vulcan    Oil,   &c.   Co.,  61    Penn.  St 

Great  Luxembourg  Ry.  Co.  v.  Magnay,  202. 
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against  the  corporation,  and  under  a  resolation  to  1x)ttow  money 

upon  a  mortgage  of  the  property,  by  having  the  claims  assigned  to 

fiict,  not  merely  a  director,  bat  he  also  s  committee  bj  the  compaD  y  for  bnilding 
filk  the  chancter  of  a  trustee  for  the  and  equipping  the  road.    The  committee 
shareholders,  and  he  is,  in  regard  to  all  entered  into  a  preliminary  contract  with  a 
matters  entered  into  ia  their  behalf,  to  be  certain  party,  and  on  the  same  day  that 
treated  as  an  agent ;  therefore  there  at*  party  assigned  to  the  defendant's  secretaiy 
taches  to  a  director,  for  the  benefit  of  the  three-eighths  of  said  agreement  and  four- 
shareholders,  all  the  liabilities  and  duties  tenths  of  a  contract  to  be  thereafter  en- 
which  attach  to  a  trustee  or  agent.    Ac-  tered  into;  also,  providing  that  they  should 
cordingly,  if  a  director  enters  into  a  con-  be  at  three-eighUis  the  expense  of  negoti- 
tract  for  the  company  he  cannot  personally  ating  the  bonds  of  the  company  which 
derive  any  benefit  from  it    I  accordingly  were  to  be  received  by  the  contractor.     In 
held,  in  the  case  of  the  Midland  Railway  a  suit  by  the  complainant  to  compel  the 
Ca   V.   Hudson,  that  the  defendant,  as  delivery  of  said  bonds,  it  was  held  that 
director  and  trustee,  was  bound  to  give  the  transaction  under  which  the  defendant 
to  the  company  the  benefit  of  a  lai^ge  con-  claimed  was  clearly  fraudulent,  and  void 
tract  entered  into  by  him  for  iron,  which  as  against  the  complainant ;  that  it  was 
had  been  used  on  the  railroad,  and  to  his  duty  (with  the  other  members  of  the 
render  to  them  the  pecuniary  advantage  committee),  on  letting  the  contract,  to  use 
which  he  had  derived  from  it.     If,  as  in  his  best  efforts  and  judgments  to  secure 
the  case  of  the  North  Midland  Railway  the  best  terms  he  could  for  the  company; 
Co.  V.  Hudson,  a  director  of  a  railway  but  in  joining  with  the  contractor  in  tak- 
company  enter  into  a  contract  for  the  pur-  ing  this  very  contract  which  they  were 
chase  of  a  large  quantity  of  iron  in  the  employed  to  let,  it  became  his  interest  to 
shape  of  rails,  but  before  it  is  wanted,  let  the  contract  at  the  highest  price.     '*  It 
and  before  it  has  been  actually  delivered  is  possible,"  observes  Chkistiakct,  J., 
(for  it  took  some  time  in  that  case  to  per-  **  that  there  may  have  been   no  actual 
form  the  contract  with  the  iron-master),  fraud,  and  that  the  contract  would  not 
the  price  of  iron  should  happen  to  riee,  have  been  let  on  better  terms ;  but  the 
the  trustee  is  not  at  liberty  to  put  into  principle  of  law  applicable  to  such  a  cod- 
his  pocket  the  difference  between  the  mar-  tract  renders  it  immaterial,  under  the  cir^  ' 
ket  price  of  the  iron  when  delivered  and  cnmstances  of  the  case,  whether  there  lias 
that  at  which  it  was  purchased.     He  can-  been  any  fraud  in  fact,  or  any  injarv  to 
not  sell  it  again  to  the  company  as  if  it  the  company.     Fideb'ty  in  the  agent  is 
were  his  own  property.     The  whole  ben-  what  Lb  aimed  at;  and,  as  a  means  of  se- 
efit  must  go  to  the  shareholders,  and  not  curing  it,  the  law  will  not  permit  the 
to  the  director."  agent  to  place  himself  in  a  situation  in 
In  Benson  v.  Heathom,  1  T.  &  ColL  which  he  may  be  tempted  by  his  own 
826,  the  defendant,  being  director  of  a  private  interest  to  disregard  that  of  his 
joint-stock   company  established  for  the  principal;  and  if  such  contracts  were  to 
building,  purchasing,  hiring,  and  employ-  stand  until  shown  to  be  fraudulent  and 
ment  of  steam  vessels,  purchased  a  vessel  corrupt,   the    result,   as  a  general  rale, 
for  £1,340,  and  afterwards  sold  it  to  the  would  be  that  they  must  be  enforced  in 
company  as  from  a  stranger  for  £1,500,  spite  of  fraud  and  corruption." 
charging  the  company  with  commission  at        **  The    general    rule    of    law,"    sap 
£1  per  cent,  the  broker's  earnest  money,  Wayne,   J.,    in    Michoud   v.  Girod,   4 
and  the  expenses  of  a  bill  of  sale  to  him-  How.   (U.  &)   566,    "  stands  upon  our 
self, —  there  being  but  one  bill  of  sale,  great    moral    obligation   to  refrain  from 
It  was  held  that  such  a  transaction  could  placing  ourselves  in  relations  which  o^ 
not  stand  in  equity.     In  Flint  &  P.  M.  dinarily  excite  a  conflict   between  self- 
It  Ca  v.  Dewey,   14  Mich.  477,  it  ap-  interest  and  integrity.     It  restrains  all 
peered  that  the  defendant,  the  secretary,  agents,   public   and    private."     To  give 
and  another  director  had  been  appointed  effect  to  these  views  in  England,  it  is 
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a  third  party  or  to  a  firm  of  which  he  is  a  member,  execute  a  valid 
mortgage  of  the  corporate  property  to  secure  such  debts.^    In  such 

proTided  by  the  Companies*  Clause  Con-  somed  said  debts  in  the  name  of  A.  Wolf 

solidation  Act,  8  and  0  Vict.  chap.  16,  k  Co/  of  which  firm  he  was  at  the  time  a 

that  no  person  interested  in  a  contract  member,  and  then  proceeded,  in  connec- 

with  the  company  shall  be  a  director;  tion  with   the  secretary,  to  execute  the 

and  if  any  director,   subsequent  to  his  notes  and  mortgage  in  suit     This  was 

election,  shall  become  concerned  in  any  clearly  unauthorized    by  the    resolution 

contract,  the  office  of  director  shall  be-  adopted  by  the  board  of  trustees.     Eoeh- 

come  vacant,  and  he  shall  cease  to  act  as  ler  v.  Black  Riyer  Falls  Iran  Co.,  2  Black 

such.     That  directors  wUl  not  be  permit-  (U.  S.),  719.    But  apart  from  this  consid- 

ted  to  make  a  profit  on  purchases  for  or  eration,  the  transaction  in  question  cannot 

sales  to  the  company,  see  Rice's  Appeal,  79  be  upheld.     The  law,    for  wise    reasons, 

Penn.  St.  168;  Blair  v.  Town  Lot,  &c.  Co.,  will  not  permit  one  who  acts  in  a  fiduciary 

50  Iowa,  376.  capacity  thus  to  deal  with  himself  in  his  in- 

1  In  Dayies  v.  Rock  Creek  L.  F.  &  M.  dividual  capacity.  The  position  of  A.  Wolf 

Co.,  55  CaL  359,  the  corporation,  being  in  as  a  member  of  the  firm  of  A.  Wolf  &  Co., 

debt  to  the  amount  of  $12,985,  voted  to  and  his  position  as  trustee  and  president  of 

borrow  that  sum,  and  authorized  its  presi-  the  corporation  defendant,  were  inconsis- 

dent  and  secretary  to  execute  a  mortgage  tent  and  conflicting.     In  purchasing  the 

therefor  npon  the  corporate  property.    The  debts  of  the  corporation  in  his  individual 

president,  instead  of  borrowing  the  money  capacity,  it  was  to  his  interest  to  buy  them  at 

to  pay  the  debts,  purchased  them  and  had  as  great  a  discount  as  ])ossible.   The  greater 

them  assigned  to  a  firm  of  which  he  was  the  discount  the  greater  his  gain.     If  he 

a  member,  and  then  executed  to  the  firm  succeeded  in  purchasing  the  debts  at  any 

three  notes  of  the  corporation  for  the  sum  discount,  to  that  extent  he  secured  to  him- 

of  $4,328.33  each,  and  also  a  mortgage  to  self  an  advantage  not  common  to  all  the 

secure  the  same,  upon  the  corporate  prop-  stockholders.     To  permit  this  to  be  done 

erty.     In  an  action  to  foreclose  the  mort-  would  be  to  permit  the  violation  of  one  of 

gage,  to  which  another  subsequent  mort-  the  plainest  principles  of  equity  applica- 

gagee  was  made  a  party  defendant,  he  set  ble  to  trustees.    In  this  particular  case  it 

up  the  defence  that  the  corporation  never  does    not  appear  that  Wolf  secured  the 

executed  the  notes  and  mortgage  in  ques-  claims  at  any  discount,  neither  does  it  ap- 

tion,  and  the  corporation  itself  denied  in  pear  that  he  did  not ;  nor  does  the  policy 

its  answer  that  it  ever  executed  or  author-  of  the  law  admit  of  any  inquiry  into  that 

ized  the  execution  of  the  mortgage.    The  question.     Occupying  as  he  did,  the  posi- 

oourt  held  upon  these  facts  that  the  notes  tion  of  trustee,  he  should  not  have  put 

and  mortgage  were  invalid,  Ross,  J.,  say-  himself  into  a  position  adverse  to  his  cestuia 

ing  :  *'  The  resolution  did  not  authorize  or  que  truatent.    One  cannot  faithfully  serve 

contemplate  the  execution  of  the  notes  two  masters  whose  interests  are  adverse, 

and  mortgage  for  any  such  purpose.     It  Andrews  v.  Pratt,  44  Cal.  809;  San  Diego 

authorized  and  contemplated  the  borrow-  v.  San  Diego,  &c.  R.  R.  Co.,  44  id.   106; 

ing  of  $12,985,  and  to  that  end  authorized  Wilbur  v.  Lynde,  49  id.  290  ;  Pickett  v. 

and  directed  the  president  and  secretary  School  District,  25  Wis.  552 ;  Cumberland 

to  execute  for  and  in  the  name  of  the  cor-  Coal  Co.  v.  Sherman,  80  Barb.  (N.  Y.) 

poration^    the  necessary   notes,    together  558;  Aberdeen  Ry.  Co.  v,  Blakie,  1  Macq. 

with  a  mortgage  upon  the  corporate  prop-  (Sc.)  461.      Respecting  the    point  made 

erty.   To  borrow  the  money  and  to  execute  to  the  effect  that    the    transaction  was 

the  notes  and  mortgage  of  the  corporation  ratified  by  the  corporation,  it  is  sufficient  to 

to  aecnre  its  payment  was  the  sole  power  say  that  even  if  it  admitted  of  ratification 

conferred  on  the  president  and  secretary  by  there  was  no  evidence  of  such  ratification. 

the  resolution.    This  they  did  not  do,  nor  Cumberland    Coal  Co.    v,  Sherman,  80 

attempt  to  do,  so  far  as  the  record  shows.  Barb.  (N.  Y.)  575." 
Instead,  the  president  '  purchased  and  aa- 
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a  case  he  becomes  subject  to  the  rale  that  as  a  creditor  of  the  cor- 
poration be  cannot  secure  an  advantage  to  himself  that  is  not 
common  to  all  the  creditors.^  He  cannot  sell  the  property  of  the 
corporation  and  take  the  profits  upon  the  sale  himself,^  nor  can  he 
enforce  an  executory  contract  with  the  corporation  for  the  furnish- 
ing of  supplies  to  it  by  himself  or  others  when  he  has  an  interest  in 
the  contract.®  In  England  it  is  held  that  a  director  who  receives  a 
gift  of  shares,  as  an  inducement  to  become  a  director  will  be  com- 
pelled upon  a  proper  suit  in  equity  to  restore  them  to  the  corpora- 
tion, or  to  account  to  it  for  their  value,  upon  the  ground  that  the 
corporation  has  no  authority  to  give  away  its  shares.*  So  a  vote  of 
the  board  of  directors  transferring  certain  property  of  the  corpora- 
tion to  one  of  their  number  without  sufficient  consideration,  and 
merely  to  induce  him  to  discharge  his  duties  as  director,  is  void,  and 
confers  no  title  upon  him.* 

Contracts  entered  into  by  the  directors  to  the  prejudice  of  the 
corporation,  or  merely  with  a  view  to  enable  them  to  retain  control  of 
its  affairs,  are  void  and  will  be  set  aside.^  Such  also  is  the  rule  as 
to  all  contracts  or  acts  of  the  directors  which  are  in  violation  of  their 
trust  or  which  place  them  in  a  position  where  their  interests  are  in 
any  measure  adverse  to  those  of  their  eestuis  que  trusient.  Thus, 
they  are  not  permitted  to  buy  the  corporate  property  for  their  own 
benefit  either  at  private  sale  or  at  a  public  sale  upon  an  execution/ 
or  at  any  judicial  sale,®  except  it  be  upon  an  execution  or  decree  ob- 
tained in  a  suit  brought  by  themselves  against  the  corporation.' 

1  Koehler  v.  Black   River   Falls  Co.,         *  Flanagan  v.  Great  Western  By.  Co., 

ante;    Murray  v.    Vanderbilt,    89  Barb.  L.  B.  7  £q.   116;  Aberdeen  Bj.  Go.  v. 

(N.  Y.)  140  ;  Emporium  Real  Estote,  ftc  Bkkie,  1  Macq.  (Sc.)  461. 
Co.  V.  Emric,  64  lU.  545  ;  Bennett's  Case,         «  Cavling's  Case,  L.   R.  90  £q.  580; 

18  Beav.  889.     Bat  where  the  corporation  Nant-y-Glo,  &c.  By.  Co.  v.  Grave,  L.  B. 

has  already  mortgaged  its  property  to  se-  12  Ch.  Div.  788  ;  McKay's  Case,  L.  B.  2 

cure  its  debts,  there  seems  to  be  no  good  Ch.  Div.  1 ;  Pearson's  Case,  L.  R.  5  Ch. 

reason  why  a  director  may  not  purchase  Div.  886.    But  in  England  this  matter  is 

the  mortgage  for  the  benefit  of  the  corpo-  now  regulated  by  statute  8  &  9  Vict  Ch.  16. 
ration,  using  either  the  funds  of  the  cor-         »  Butts  v.  Wood,  37  N.  Y.  817;  HUles 

poration  or  his  own  for  the  purpose,  —if  it  v.  Parish,  14   N.  J.  Eq.  880. 
is  done  in  good  faith  to  relieve  the  corpora-         •  Northern  B.  B.  Co.  v.  Concord  B.  B. 

tion  from  embarrassment,  and  with  its  fhll  Co.,  50  N.  H.  166;  Bliss  v.  Matteson,  45 

knowledge  and  concurrence,  —  and  retain  a  N.  Y.  22. 

lien  upon  the  property  under  the  mort-         f  Hoyle  v.  Plattsburgh  B.  B.  Co.,  54 

gage,  against  a  receiver  of  the  corporation,  N.  Y.  8i4. 

until  he  and  his  sureties  are  reimbuned,         ^  Covington,  &c.  R  B.  Co.  v.  Bowler, 

Smith  V.  Lansing,  22  N.  Y.  520.  9  Bnsh  (Ky.),  468. 

*  York,  kc.    By.  Co.  v.  Hudson,  16         *  In  Twin  Lick  Oil  Co.  «.  Harbmy,  9% 

Beav.  485.  U.  S.  587,  a  director  loaned  money  to  the 
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Any  action  tending  to  their  own  advantage  at  the  expense  of  the 
corporation,  the  stockholders,  or  its  creditors,  whether  accomplished 
by  direct  acts  or  indirectly  through  collusive  litigation,  will  be  set 
aside  in  equity  upon  proper  application,  as  fraudulent  and  void.* 
And  if  one  of  the  directors  of  a  railway  corporation  purchases  the 
railroad  at  a  judicial  sale,  without  permission  from  the  corporation, 
or  the  court  directing  the  sale,  the  purchase  will  enure  to  the  benefit 
of  the  corporation  upon  his  being  reimbursed  by  it  for  the  sums 
expended  by  him  in  the  purchase  * 

corporation  at  a  time  when  it  was  in  press-  it  was  held  that  the  directors  of  a  tele- 
ing  need,  and  a  deed  of  tnist  was  given  to  graph  company,  who  are  also  directors  of 
■scare  it,  and  a  fair  public  sale  of  the  prop-  another  telegraph  company,  which   owns 
erty  subsequently  made  under  the  deed  ;  two-fifths  of  the  stock  of  the  former  com- 
he  purchased  it  and  the  court  sustained  it,  pany,  cannot  properly  rote  to  lease  the  for- 
saying:  "The  right  of  a  corporation  to  mer  company  to  the  latter.     Such  a  lease 
aroid  such  a  sale  of  its  property  by  reason  is  voidable,  and  will  be  set  aside  at  the 
of  the  fiduciary  relation  of  the  purchaser  suit  of  a  stockholder  who  has  exhausted  all 
must  be  exercised  within  a  reasonable  time  means  to  obtain  redress  within  the  cor[)0- 
alter  the  facts  connected   therewith    are  ration,  or  who  has  made  proper  efforts  to 
made  known  or  can  by  due  diligence  be  induce  action  upon  the  part  of  other  stock- 
ascertained.    And  as  the  courts  have  never  holders,  and  has  failed,  but  not  otherwise, 
prescribed  any  particular  period  as  appli-  So  the  purchase  of  the  assets  of  a  corpo- 
cable  to  every  case,  like  the  statute  of  lim-  ration  by  one  of  its  directors  is  voidable, 
itations,    the  determination    as  to  what  <U  the  instance  of  a  party  in  interest  ;  and 
constitutes  a  reasonable  time  in  any  par-  the  presumption  in  such  cases  is  that  the 
ticular  case  must  be  determined  by  a  con-  director  knew  the  financial   condition  of 
sideration  of  all  the  elements  which  affect  the  company,  and  therefore  that  the  tran- 
that  question."    A  similar  doctrine  was  aaction  is  not  bond  fide.    And  this  pre- 
held  in  Harts  v.  Brown,  77  III.  226,  in  a  sumption  is  conclusive.     Jones  v.  Arkan- 
case  involving  similar  questions.     But  see  sas,  &c.  Co.,  88  Ark.  17.    Directors  assent- 
Covington,  ftc  R.   R   Go.  v.  Bowler,    9  ing  to  a  contract  with  the  corporation  from 
Bush  (Ky.),  468,  where  it  was  held  that  which  they  are  to  derive  a  secret  profit, 
the  purchase  of  the  railroad  by  a  director  at  will  be  compelled  to  sun*euder  it  to  the 
«  judicial  sale  to  which  he  was  not  a  party  corporation.    Bent  v.  Priest,  10  Mo.  App. 
pUdntifi^  was  voidable.     Golden  v.  Walsh,  543.    Where  the  trustees  of  a  corporation 
14  John.  (N.  T.)  407;  Bostwick  «.  Atkins,  purchased  of  themselves  for  the  corpora- 
8  N.  T.  53;  Gallatin  v.  Gunningham,  8  tion,  a  patent  right,  which  they  had  by 
Cow.  (N.  Y.)  361;  Johnson  v.   Bennett,  vote  been  authorized  to  purchase,  charging 
89  Barb.  (N.  T.)  287;  Bradt  v.  Brooks,  the  corporation  $50,000    therefor,  when 
8  Wend.  (N.  Y.)  426;  Harts  v.  Brown,  77  they  paid  only  $16,000  for  it,  was  held  to 
lU.  226.    But  even  a  purchase  at  such  a  be  fraudulent,  and  that  they  could  not  be 
■ale  is  voidable.     Boerum  v.  Schenck,  41  permitted  to  make  any  profit  out  of  the 
N.  Y.  182.  contract.      Downs    v.    French,    4    Hun 

1  Drury  v.  Cross,  7  WalL  (U.  8.)  289  ;  (N.  Y.),  292.     In  Simons  v.  Vulcan  Oil 

Hoyle  V.  Plattsbuigh,  &c.  R.  R.  Co.,  54  Co.,  61  Penn.  St.  202,  where  lands  were 

K.  Y.  814 ;    Wardell    v.  Union  Pacific  purchased  by  parties,  and  shortly  after- 

B.    R.  Co.,  103  U.  S.  651;  Turquand  v.  wards  they  with  others  formed  a  corpora- 

Manhall,  L.  R.  4  Ch.  876.  tion,  to  which  the  land  was  conveyed  by 

*  Covington,  &c.  R.  R.  Co.  v.  Bowler,  them  at  a  considerable   advance,   it  was 

9  Bush  (Ey.),  468.     In  Bill  v.  Western  held  that  the  defendants  were  liable  for 

Union  Tel.  Co.,  16  Fed.  Rep.  (U.  S.)  14»  the  difference  between  the  price  actually 
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Directors  may  properly  become  creditors  of  the  corporation,  and 
as  creditors  may  use  any  fair  means  to  secure  payment.     Thus,  in  a 
Pennsylvania  case,  where  a  bill  was  filed  by  a  minority  of  stock- 
holders  to  set  aside  a  sale  of  property  of  an  insolvent  corporation, 
made  to  certain  creditors,  some  of  whom  were  also  directors,  it  was 
observed  by  Strong,  J.,  as  follows :  "  I  come  then  to  consider  the 
facts  that  the  purchasers  were  the  same  persons  as  those  who  as 
directors  sold,  and  as  stockholders  authorized  the  sale.     It  is  often 
said,  and  truly,  that  the  same  persons  cannot  be  both  buyers  and 
sellers  in  the  same  transaction.    They  were  not,  strictly,  in  this.   All 
the  purchasers  were  not  directors  who  made  the  sale.     But  I  make 
no  account  of  that     Still,  why  may  not  directors  of  a  corporation 
sell  to  themselves?     Each   director  has  an  interest  distinct  and 
antagonistic  to  his  interest  as  a  mere  man.    There  is  an  identity  of 
person,  but  not  of  interest     There  must  be  many  things  which 
directors  can  do  for  their  individual  benefit,  which  are  binding  upon 
a  corporation  of  which  they  are  directors.     If  they  have  advanced 
money,  I  cannot  doubt  they  may  pay  themselves  with  the  corporate 
funds.     If  they  have  become  liable  as  sureties  for  the  corporation, 
they  may  provide  for  their  indemnity.    And  though  ordinarily  the 
law  frowns  upon  contracts  made  by  them  in  their  representative 
character  with  themselves  as  private  persons,  such  contracts  are  not 
necessarily  void.     They  are  carefully  watched,  and  their  fairness 
must  be  shown.     But  I  repeat  the  question,  why  may  not  directors 
sell  to  themselves  in  any  case  ?    It  is  because  of  the  danger  that  the 
interests  of  stockholders  may  sufier,  if  such  sales  be  permitted,  for 
want  of  antagonism  between  the  parties  to  the  contmct     But  such 
sales  are  supported  in  equity,  where  the  fiduciary  relation  of  the  pnr- 
chasers  has  ceased  before  the  purchase,  where  the  purchase  was  made 
with  the  full  consent  of  the  stockholders,  or  where  stockholders 
have,  by  their  acquiescence,  debarred  themselves  from  questioning 
the  transactions.     I  do  not,  however,  deem  it  necessary  to  decide 
that  the  rule  in  this  case  was  absolutely  indefeasible.     The  utmost 

paid  by  them  for  the  land  and  the  price  paid  or  participate  in  their  porchase  mth  oth- 

them  therefor  by  the  company,  they  hav-  ers  at  less  than  their  face,  and  reoover  Che 

ing  failed  to  disclose  the  fact  that  the  full  amount  of  the  corporation.    McDon- 

lands  were  purchased  by  them  at  a  less  ald-«.  Houghton,  70  N.  C.  898;  Brewster 

price.    McAllen  u.  Woodcock,  60  Mo.  174;  v.  Streetman,  4  Mo.  App.  41;  HaUadiyt. 

Getty  V.  Devlin,  54  N.   Y.  408;  Blake  «.  Patterson,  5  Oreg.  177;  Halladay  v.  Dam 

Buffalo,  &c.  R.  R.  Co.  66  id.  485;  McEl-  5  id.  40.    Nor  will  they  be  pennitted  to 

henny's  Appeal,  61  Penn.  St.  188.    They  favor  any  particular  class  of  stockholders, 

cannot  buy  claims  against  the  corporation,  Chase  v,  Vanderbilt^  62  N.  Y.  807. 
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the  complainants  claim  is  that  it  was  voidabla  Certainly  nothing 
more  can  be  claimed.  Let  it  be,  then,  that  it  might  have  been  set 
aside  at  the  instance  of  the  corporation,  or  even  of  a  stockholder,  as 
against  the  policy  of  the  law  and  constructively  fraudulent.  Still, 
it  was  valid  in  equity  as  well  as  in  law,  unless  one  or  the  other 
chose  to  avoid  it ;  and  in  all  cases  in  which  an  attempt  is  made  to 
fasten  a  constructive  trust  upon  a  purchaser,  the  attempt  must  fail 
unless  made  in  a  reasonable  time."  ^    The  doctrine  thus  clearly  set 

^  Ashurst's  Appeal,  60  Penn.  St  291.    corporation,  in  equity,  is  regarded  as  held 
See  also  Chester  v.  Dickerson,  54  N.  Y.     in  trust  for  the  payment  of  its  debts  ;  and 
1 ;  Gt;tty  V.   Devlin,  id.   408  ;  Barton   v,    a  sale  of  its  capital  stock,  and  a  division 
Plank  Road  Co.,  17  Barb.  (N.  Y.)897.  Ac-    of  the  proceeds  among  the  directora,  will 
quiescence  is  pres'imed  from  delay.     Lapse    not  defeat  the  rights  of  creditors ;  but 
of  time,  indeed,  is  no  bar  to  the  assertion    they  may  proceed  in  equity  to  compel  the 
of  a  direct  trust,  but  not  so  when  the  trust  *  directors  to  contribute  pro  rata  out  of  the 
is  constructive.      Twin  Lick  Oil   Co.   o.     moneys  so  received  and  in  their  hands. 
Marbnry,  91  U.  S.   587.     Where  a  com-     Etjuity  regards  the  property  ot  a  corponi- 
pany  is  insolvent,  and  the  directors  have    tion  as  held  in  trust  for  the  payment  of 
given  the  stockholders  an  opportunity  to    the  debts  of  the  corporation,  and  i^ecog- 
make  advances  and  relieve  the  embarrass-    nizes  the  right  of  creditors  to  pursue  it, 
roent,  the  directors  may  buy  the  indebted-     into    whosesoever    possession   it  may  be 
ness,  and  acquire  title  to  corporate  property    transferred,  unless  it  has  passed  into  the 
at  a  sale  under  a  deed  of  trust  to  secure    hands  of  a  hoiid  fide  purchaser ;  and  the 
the  indebtedness,  free  from  objection  on  the    rule  is  well  settled  that  the  stockholders 
part  of  the  stockholders.    Harts  v.  Brown,    are  not  entitied  to  any  share  of  the  cap- 
77  In.  226.    Courts  of  equity  wm  regard    ital  stock    nor  to   any  dividend   of  the 
with    great  jealousy  the  contracts  made    profits,  until  all  the  debts  of  the  corpora- 
betiveen  directors  and    the    corporation  ;    tion  are  paid.     Story's  Eq.  Jur.,  §  1252  ; 
and  as  a  general  rule  such  contracts  are    Mumma  v,    Potomac  Company,    8    Pet! 
voidable  at  the  instance  of  the  company    (U.  S.)  286;  Wood  v.  Duramer,  8  Mas! 
or  stockholders.    And  this  rule  has  been     (U.  S.  C.  C.)   308;  Voce   v.    Grant,    15 
held  to  apply  to  cases  where  the  majority    Mass.    522;  Si>ear  v.  Grant,   16  id.   14; 
of  the  directors  in  one  corporation  contract    Curran  v.  Arkansas,  15  How.  (U.  S.)  307. 
*ith  another  corporation,  in  which  they  are    The  Chicago,  etc.,  R.  R.  Co.  v,  Howard,  7 
also  directors.    San  Diego  v.  San  Diego,     Wall.  (U.  S.)  392  ;  Hale  v.  Bridge  Co.,  8 
&c.  R.  R.  Co.,  44  Cal.  106;  Abbot  v.  Amen-    Kan.  466;  Jones  v.  Terre  Haute  R.  R.  Co. , 
can  H.  R.  R.Co.,  88  Barb.  (N.  Y.)  578;  St     29   Barb.  (N.   Y.)   359  ;  Barton  v.  Port 
James'  Church  v.  Church  of  the  Redeemer,     Jackson  R.  R.  Co.,  17  id.  397.    But  the  re- 
45  id.  356  ;  Polar  Star  Lodge  v.  Polar  Star    lation  they  occupy  to  the  company  and 
Lodge,  16  La.  An.  76;  Paine  r.  Lake  Erie,     its  creditors  will  not  prevent  directors  or 
&c.  R.  R.  Co.,  31  Ind.  283.     They  have    other  officers  and  agents  from  protecting 
no  right  to  enter  into    or  participate  in    themselves  as  creditors  of  the  company  by 
any  combination  the  object  of  which  is    the  same  means  that  are  open  to  others. 
to  diviMt  the  company  of  .its  property  and    Thus,  where  the  president  and  two  direc- 
obtain  it  for  themselves,  to  the  prejudice    tors  of  a  company  constituted  a  quorum, 
of  the  members  or  creditors.     Jackson  «.     and  they,  being  the  only  stockholders  at 
Ludeling,  21  Wall.  (U.  S.)  616;   Nelson    the  time,  sold  corporate  property  to  the 
V.  Luling,  62  N.  Y.  645.     Nor  are  they    president  in  consideration  of  past  indebt- 
entttled  to  any  share  of  capital  stock,  nor    ednesa,  and  an  agreement  by  him  to  pay 
to  any  dividends  of  the  profits,  until  its    other  specified  debts  of  the  corporation, 
creditors  are  paid.     The  property  of  the    and  a  judgment  debtor  levied  upon  the 
VOL.  I.  —  24 
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forth  has  been  also  held  in  other  States,  \vhere  contracts  are  made 
with  directors  or  officers  of  a  railroad  company  for  the  purpose  of 
securing  their  influence  or  interest  in  attaining  the  location  of  depots 
or  machine  shops,  or  the  construction  of  the  road  so  as  to  promote 
private  interests ;  and  especially  would  this  be  the  case  where  the 
interest  of  the  director  under  the  contract  thus  made  would  depend 
upon  the  location  as  desired.  The  corporation,  as  well  as  the  stock- 
holders and  creditors,  would  be  not  only  entitled  to  the  unbiassed 
judgment  of  the  director,  which  could  not  be  expected  under  the 
above  state  of  facts,  but  also  to  the  benefit  of  his  influence  and 
argument  in  deciding  such  questions  as  a  member  of  the  board,  — 
which,  of  course,  would  be  unreasonable  to  expect  under  the  facts  sup- 
posed. And  such  a  course  would  tend  to  sacrifice  both  the  public 
rights  and  the  interests  of  stockholders.^ 


property  thus  sold,  —  it  was  held  that  he  Jackson  v.  Lndeltng,  21  Wall.  (U.  S. )  616 ; 

might  be  exyoined  from  proceediug  under  Cook  v.  Berlin  Woollen  Mills  Co.,  43  Wis. 

his  levy.     Dillon,  J.,  in  an  Iowa  case,  488.    Where  a  contract  iu  which  two  of 

says  :  "  Being  an  officer  of  the  corporation  the  directors  were  interested  was  made 

did  not  deprive  Buel  [the  plain ti^  of  the  with  the   company,   it  wa.s  held    '*  that 

right  to  enter  into  competition  with  other  nothing  short  of   a    ratification   by  the 

creditors,  and  run  the  race  of  vigilance  board,  after  a  full  explanation  and  knowl- 

with  them,  availing  himself  in  the  con-  edge  of  their  interest  and  all  the  circum- 

test  of  his  superior  knowledge,  and  of  the  stances,    could    render    such    a    contract 

advantage  of  his  position,  to  obtain  seenr-  binding  upon  the  company."     Per  Chrib- 

ity  for  or  payment  of  his  debt.     The  act  tiancy,  J.,  in  Flint,  &c.,  R,  Co.  v.  Dewey, 

of  Buel  was  not  legally  or  constructively  14  Mich.  477.     This  doctrine  was  carried 

fraudulent,  in  consequence  of  his  being  an  to  its  extreme  limits  in  Fuller  v.  Dame, 

officer  or  member  of  the  company."    Buel  18  Pick.  (Mass.)  472,  in  which  case  there 

V.   Buckingham,  16  Iowa,  284.     See  also  was  a  contract,  not  with  a  dirfictor  oroffi- 

Merrick  v.   Peru  Coal  Co.,  61  111.  472  ;  cer  of  the  corporation,  but  with  a  member 

Sargent  v.  Webster,  13  Met.  (Mass.)  497;  merely,  for  a  payment  of  a  pecuniary  cou- 

Whitwell  V.  Warner,  20  Vt.   425  ;  Hay-  sideration  to  such  corporation  on  the  Ibca- 

ward  V,  Pilgrim  Soc.  21  Pick.  (Mass.)  270 ;  tion  of  a  depot  in  a  specified  place.    It  was 

Smith  V,  Lansing,  22  N.  Y.  626 ;  Stratton  held  that  such  a  contract  was  against  public 

V.  Allen,  16  N.  J.  Eq.  229  ;  City  of  St.  policy  on  the  ground  that  the  interests 

Louis  V.  Alexander,  23  Mo.  483  ;  Murray  of  the  corporation  and  the  public  were 

V.  Vanderbilt,  89  Barb.  (N.  Y.)  140  ;  Van  identical ;  that  each  member  was  required 

Hook  V.  Somerville  Mfg.   Co.,  6   N.   J.  to  use  his  best  and  unbiassed  judgment 

Eq.    137,    688.     If  a  director  is  also    a  upon  the  question  of  the  fitness  of  the 

bondholder,  he  cannot  take  advantage  of  location  without  the  influence  which  such 

his  position  as  a  creditor  to  foreclose  the  arrangement  might  have  ;   and  that  the 

mortgage  and  sell  the  road  and  franchises  question  involved  was  one  of  good  faith, 

in   satisfaction  of  his  own  demand,  and  to  he  left  to  the  jury.    Stark  Bank  «. 

under  such  sale  buy  in  the  road  for  him-  United  States  Pottery  Co.,  84  Vt  144. 
self  in  consideration  of  his  own  claim,  to         ^  Pacific  R.  Co.  v.  Seely,  45  Mo.  212 ; 

the  exclusion  of  other  bondholdera.    Drury  Linder  v.  Carpenter,  62  111.  899 ;  Ogden  «. 

V.  Cross,  7  Wall.  (U.  S.)  299;  Cumberland,  Murray,  89  N.  Y.  202  ;  Re  Union  Pacific 

Ac.,  R.  R.  Co.  V.  Parish,  42  Md.  598 ;  R.  Co.,  1  Cent.  L.  J  .582. 
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There  is  no  reason  why,  if  the  corporation  stands  in  need  of 
money,  a  director  may  not  loan  his  money  to  it,  as  well  as  a 
stranger  might ;  nor,  having  done  so  in  good  faith,  why  he  should 
not  be  entitled  to  the  same  remedies  and  advantages  in  enforcing  its 
payment  that  any  other  creditor  would  have.^  But,  while  they  may 
pursue  the  race  of  diligence  in  securing  their  claims  against  the  cor- 
poration, with  other  creditors,  and  make  use  even  of  the  knowledge 
which  their  position  as  directors  has  enabled  them  to  acquire,  in 
securing  their  claim,  yet,  they  must  act  fairly,  and  cannot  by  any 
vote  or  action  as  a  board  secure  to  themselves  a  preference  over  other 
creditors ;  and  if  they  do,  a  court  of  equity,  in  an  action  by  a  credi- 
tor, will  compel  them  to  yield  up  the  advantage  which  was  acquired 
by  a  violation  of  their  trust.  If  the  loan  is  made  in  good  faith,  it  is 
held  that  they  are  entitled  to  be  reimbursed  therefor,  although  it  in 
fact  had  no  authority  to  borrow.^  So,  too,  they  may  deal  in  the  stock 
of  the  corporation  on  their  own  account,  and  may  buy  the  same  of,  or 
sell  it  to  the  stockholders,  as  any  stranger  might  do,  and  in  respect 
thereto  assume  no  other  obligations  or  liabilities  than  a  stranger 
would* 

It  is  their  duty  to  act  for  the  best  interests  of  the  company,  and  if 
they  enter  into  a  contract  with  the  company,  their  duty  as  officers  is 
in  conflict  with  their  duty  as  individuals.  And  the  same  doctrine 
has  been  held  to  apply,  whether  they  are  a  party  to  the  contract 
in  its  inception,  or  whether  they  subsequently  acquire  an  interest 
in  it;  as  the  rule  is,  that  directors  cannot  acquire  an  interest, 
directly  or  indirectly,  adverse  to  the  corporation ;  and  if,  taking  ad- 
vantage of  their  knowledge  and  position,  they  make  an  advanta- 
geous bargain  in  tlie  purchase  of  a  claim  against  the  corporation, 
the  profits  thus  made  will  be  treated  as  held  in  trust  for  the  com- 
pany.*    This  is  in  conformity  with  the  rule  that  no  man  can  faith- 

^  Twin  Lick  Oil  Co.  v.  Marbury,  91  actions.     And  the  soundness  of  this  doc- 

U.  S.  587  ;  Bradley  v.  Williams,  8  Hnghes  trine,  >yhere  perfect  good  faith  is  shown  to 

(U.  S.  C.  C),  26  ;  Danst  v.  Gale,  83  111.  exist,  can  hardly  be  questioned. 
136  ;  Harts  v.  Brown,  77  id.  226 ;  Mer-         >  Chippendale's  Case,  4  De  G.  M.  &  G. 

rick  V.  Penn.  Coal  Co.,  61  id.  472  ;  Hotel  19. 

Co.  V.  Wade,  97  U.  8.  18.     In  Twin  Lick         «  Deaderickv.  Wilson,  8  Baxt.  (Tenn.) 

OU  Co.  V.   Marbnry,  91  id.  587,  it  was  108. 

held  that  a  loan  of  money  to  a  corporation         ^  European,  kc.  R.  R.  Co.  v.  Poor,  59 

by  one  of  its  directors,  openly  and  in  good  Me.  277.     It  is  held  to  be  illegal  for  direc- 

faiik,  and  his  subsequent  purchase  of  the  tors  of  a  railway  company  to  become  raem*- 

property  at  a  lair  public  sale  under  a  deed  hers  of  a  company  with  whom  they  have 

of  trust,  executed  to  secure  the  payment  made  a  contract  to  build  and  equip  the 

of  the  money  so  loaned,  were  valid  trans-  road,  so  as  to  share  the  profits  ;  aud  if  they 
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fully  serve  two  masters  whose  interests  are  or  may  be  in  conflict. 
The  law,  therefore,  will  not  permit  one  who  acts  in  a  fiduciary  capac- 
ity to  deal  with  himself  in  his  individual  capacity.  It  may  be 
regarded  as  a  prevailing  principle  of  the  law,  that  an  agent  must  not 
put  himself,  during  his  agency,  in  a  position  which  is  adverse  to 
that  of  his  principal  For  even  if  the  honesty  of  the  agent  is 
unquestioned,  and  if  his  impartiality  between  his  own  interest  and 
liis  principal's  might  be  relied  upon,  yet  the  principal  has  in  fact 
bargained  for  the  exercise  of  all  the  skill,  aj)ility,  and  industry  of  the 
agent,  and  he  is  entitled  to  demand  the  exertion  of  all  this  in  bis 
own  favor.  ^ 

do,  a  coart  of  equity  will  compel  tbem  to  ishes  his  responsibility,  or  relieres  him 
account  to  the  corporation  for  the  profits  from  any  incapacity  to  deal  with  the  prop- 
realized  therefrom.  Oilman,  &c.  R.  R.  erty  of  his  ^ui  que  truai.  The  same 
Co.  t;.  Kelly,  77  111.  426  ;  Thomas  v.  principles  apply  to  him  as  one  of  a  niun* 
Brownsville,  &c.  R.  R.  Co.,  1  McCrary  ber  as  if  he  was  acting  as  a  sole  tnist«e. 
(U.  S.  C.  C),  392;  Eeeler  v.  Brooklyn  It  is  not  doubted  that  it  has  been  shown 
Elevated  R.  R.  Co.,  9  Abb.  N.  C.  (N.  Y.)  that  the  relation  of  the  director  to  the 
166 ;  Blakie  v.  Aberdeen  Railway  Co.,  14  stockholders  is  the  same  as  that  of  the 
Scotch,  S.  C.  (2d  Series)  66.  But  unless  agent  to  his  principal,  the  trustee  to  his 
the  fraud  is  properly  pleaded  it  cannot  be  cestui  que  trust ;  and  out  of  the  identity  of 
inquired  into,  and  if  the  company  has  these  relations  necessarily  spring  the  same 
treated  the  directors  as  conti'actors  while  duties,  the  same  danger,  and  the  same 
the  work  was  being  done,  it  is  afterwards  policy  of  the  law."  In  Aberdeen  Railway 
(as  a  corporation)  precluded  from  treating  Co.  v.  Blakie,  1  Macq.  461,  the  House 
them  as  trustees.  Risley  v.  Indianapolis,  of  Lords  held  that  a  contract  entered  into 
&c.  R.  R.  Co.,  62  N.  Y.  240.  by  a  manufacturer  for  the  supply  of  iron 
^  In  Cumberland  Conl  Co.  r.  Sherman,  furnishings  to  a  railway  company,  of  which 
80  Barb.  ( N.  Y. )  553,  the  president  and  he  was  a  director,  or  the  chairman,  at  the 
secretary,  in  pursuance  of  a  vote  of  the  date  of  the  contract,  could  not  be  enforced 
dii-ectors  of  the  corporation,  sold  and  con-  against  the  company.  Lord  Cranworth, 
veyed  to  the  defendant,  who  was  one  of  delivering  the  opinion  of  the  court,  says  : 
the  directors,  a  large  tract  of  laud.  The  "  A  cor|)orate  body  can  only  act  by  agents, 
action  was  commenced  to  have  the  deed  and  it  is,  of  course,  the  duty  of  those 
declared  void  and  cancelled.  After  a  very  agents  so  to  act  as  best  to  promote  the 
elaborate  and  searching  review  of  the  interests  of  the  corporation  whose  affairs 
authorities,  the  court  came  to  the  conclu-  they  are  conducting.  Such  an  ageat  has 
sion  that  the  deed  could  not  be  sustained,  duties  to  discharge  of  a  fiduciary  character 
Among  other  things,  it  said  :  "There  can  toward  his  principal,  and  it  is  a  rale  of 
be  no  question,  I  think,  at  the  present  universal  application,  that  no  one  having 
time,  that  a  director  of  a  corporation  is  such  duties  to  dischaige  shall  be  allowed 
the  agent  or  trustee  of  the  stockholders,  to  enter  into  engagements  in  which  he  has 
and  as  such  has  duties  to  discharge  of  a  or  can  have  a  personal  interest  conflicting, 
fiduciary  nature  toward  his  principal,  and  or  which  may  possibly  conflict,  with  the 
is  subject  to  the  obligations  and  disabili-  interests  of  those  whom  he  is  boond  to 
ties  incidental  to  that  relation.  Neither  protect  So  strictly  is  this  principle  ad- 
are  the  duties  or  obligations  of  a  director  hered  to,  that  no  question  is  allowed  to  be 
or  trustee  altered  from  the  circumstance  raised  as  to  the  fairness  or  nnfaimees  of  a 
that  he  is  one  of  a  number  of  directors  or  contract  so  entered  into.  It  obrionsly  is, 
trustees,  and  that  this  circumstance  dimin-  or  may  be,  impossible  to  demonstrate  how 
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They  are  not  absolutely  precluded  from  making  contracts  with 
the  corporation  or  from  being  interested  in  contracts  entered  into  by 
third  persons  with  the  corporation,  btU  they  are  predvded  from  doing 
so  except  where  the  corporation  and  all  the  stockholders  are  advised 
frdly  of  the  nature  and  extent  of  their  interest  therein  and  have  ex- 
pressly  or  impliedly  assented  thereto.^    The  rule  may  be  said  to  be 

far,  in  any  particular  case,  the  terms  of  ing  to  pay  anything  therefor,  two  dR3^s 
such  a  contract  have  been  the  best  for  the  thereafter  recouyeyed  to  Racey.  Racey 
eeMui  que  trust  which  it  was  possible  to  satisfied  the  mortgage,  and  paid  $100  to 
attain.  It  may  sometimes  happen  that  the  widow  of  Dobson.  The  action  was 
the  terms  on  which  a  trustee  has  dealt  or  commencnl  by  the  heirs  of  Dobson,  claim - 
attempted  to  deal  with  the  estate  or  inter-  ing  that  the  sale  to  Harrison  was  inopera- 
ests  of  those  for  whom  he  is  a  trustee  have  tive  and  void.  The  court,  after  declaring 
been  as  good  as  could  have  been  obtained  that  it  is  now  a  settled  rule,  both  in  Eng- 
Irom  any  other  person  ;  they  may  even  at  land  and  in  tlus  country,  that  no  party 
the  time  have  been  better.  But  still,  so  can  be  permitted  to  purchase  an  interest 
inHezible  is  the  rule  that  no  inquiry  on  when  he  has  a  duty  to  |)erform  which  is 
that  subject  is  permitted.  In  Pickett  v,  inconsistent  with  his  character  of  pur- 
School  District,  No.  1,  &c.,  25  Wis.  552,  chaser,  say :  "The  law  declares  the  sale 
the  plaintiff,  who  was  the  trustee  of  a  unwarrantable,  on  grounds  of  public  policy, 
school  district,  entered  into  a  contract  irrespective  of  any  proof  of  injury  or  in- 
with  the  other  two  trustees,  to  build  for  tentional  wrong.'*  See  also  Boyd  v.  Blank- 
the  district  a  school-house.      The  stipu-  man,  29  Cul.  19. 

lated  price  not  being  paid,  he  brought  his  ^  Aberdeen  Railway  Co.  v.  Blaikie,  1 
action  on  the  contract.  The  court  said  :  Macq.  (Sc.)  461  ;  York  k  North  Mtd- 
*' We  think  there  is  one  fatal  objection  to  land  Railway  Co.  v,  Hudson,  16  Beav. 
the  plaintiff's  right  to  maintain  this  ac-  485  ;  Bank  of  London  v.  Tyrell,  10  H.  L. 
tion,  which  renders  it  unnecesiuiry  to  con-  Cas.  26  :  Buel  v.  Buckingham,  16  Iowa, 
sider  any  of  the  other  questions  discussed.  284.  A  director  of  a  corporation  may  be- 
That  is,  that  inasmuch  as  it  appears  that  come  its  creditor,  and  may  foreclose  a 
the  plaintiff  was  himself  the  director  of  mortgage  upon  its  property  given  to  him 
the  district  at  the  time  the  contract  was  to  secure  his  debt,  and  may  purchase  the 
let,  and  took  part  as  such  in  the  proceed*  same  upon  execution  sale  ;  hut  he  is  bound 
ings  to  let  it,  it  was  against  public  policy  to  act  in  the  utmost  good  faith,  and  the 
to  allow  him,  while  holding  that  fiduciary  sale  will  be  set  aside  upon  slighter  grounds 
relation  to  the  district,  to  place  himself  in  than  in  the  case  of  ordinary  creditors, 
an  antagonistic  position,  and  obtain  the  Hallam  v.  Indiana,  &c.  Hotel  Co.,  56 
contract  for  himself  from  the  board  of  Iowa,  178.  The  general  doctrine  in  refer- 
whieh  he  was  a  member.'*  In  Dobson  v.  ence  to  the  unauthorized  acts  of  agents  i-s 
Racey,  3  Sandf.  Ch.  (N.  Y.)  62,  Dobson,  that  the  ratification  is  equivalent  to  origi- 
being  the  owner  of  certain  real  estate,  nal  authority  to  act  in  the  matter  which 
mortgaged  it  to  Racey,  and  then  executed  has  been  ratified.  If  a  corporation  ratifies 
a  power  of  attorney  to  him,  authorizing  the  unauthorized  acts  of  its  agent,  the 
him  to  sell  and  convey  the  premises  in  ratification  is  equivalent  to  a  previous 
such  manner  as  he  might  deem  proper,  authority,  as  in  the  case  of  natural  persons. 
and  out  of  the  proceeds  of  the  sale,  after  No  maxim  is  better  settled  in  reason  and 
paying  the  mortgage  debt,  to  pay  over  the  law  than  the  maxim  omnis  ratihabitio  re- 
surplus  to  the  wife  of  Dobson.  Dobson  trotrahitur,  et  mandato  priori  equipara" 
went  abroad  and  died.  Shortly  after  Dob-  tur  ;  at  all  events,  when  it  does  not  preju- 
son  left,  Bacey,  by  virtue  of  the  power  of  dice  the  rights  of  strangers.  Flcckner  v. 
attorney,  conveyed  the  premises  to  one  United  States  Bank,  8  Wheat.  (U.  S.) 
Harrison,  who,  without  paying  or  agree-  863 ;   Essex  Turnpike  Co.  v,  Collins,  3 
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that,  in  order  to  retain  any  advantage  which  they  have  ohtained  at 
the  expense  of  the  company,  there  must  have  been  upon  their  part 
such  communication  to  their  co-directors  or  the  stockholders  as  will 
enable  them  to  make  an  exact  estimate  of  the  profits  which  have 
accrued,  or  may  accrue  to  them  therefrom ;  ^  and  it  seems  that  there 
should  even  then  be  a  ratification  by  the  board  of  directoi-s  or  tbe 
stockholders* 

As  a  ride,  all  such  contracts  are  at  least  voidable  at  the  instance 
of  the  corporation  or  a  stockholder,  when  there  has  been  no  assent 
thereto,  however  fair,  just,  or  even  beneficial  to  the  corporation, 
they  may  be.     Prima  facie,  such  contracts  are  fraudulent,*  and  that 

Mass.  299  ;  Haden  v.  Midillesez  Tarnpike  the  authority  to  do  the  act  had  previondy 

Co.,  10  id.  403;  Sakm  Bank  v.  Gloucester  existed.      But  the  interreiiiDg  rights  of 

Bank,  17  id.  28;  White  v.Westport  Cotton  third  parties  cannot  be  affected  by  the 

Mfg.  Co.,  1  Pick.  (Mass.)  220;  Bulkley  r.  subsequent  ratification.     Cook  v.  Tullis, 

Derby  Fishing  Co..  2  Conn.  252  ;  White  18  Wall.  (U.  S.)  332  ;  Wood  «.  McCann, 

V.  Derby  Fishing  Co.,  id.  260 ;  Hoyt  v.  7  Ala.  80« ;  Taylor  v.  Robinson,  U  CaL 

Thompson,  19  N.   Y.  207  ;  Peterson  «.  396  ;  McCracken  v,  San  Francisco,  16  id. 

Mayor  of  New  York,  17  id.  449  ;  Baker  v.  591. 

Cotter,  45  Me.  236;  Church  r.  Steriing,  *  Greene's  Brice's    Ultra  Viws,   481; 

16  Conn.  383  ;  Bank  of  PennsylTania  v,  European,  &c.  R.  R.  Co.  v.  Poor,  59  Me. 

Reetl,  1   W.  &  S.  (Penn.)  101  ;  Hayward  279;  Flint,  &c  B.  R.  Co.  r.  Dewey,  U 

V,  Pilgrim  Society,  21  Pick.  (Mass.)  270  ;  Mich.  477. 

Despatch  line  of  Packets  v.  Bellamy  Mfg.         *  CHJtiSTiAKGT,  J.,  in  Flint,  &c  R.  R. 

Co.,  12  N.  H.   205  ;   PUnters'  Bank  v.  Co.  v.  Dewey,  ante ;  Hotel  Co.  v.  Wade, 

Sharp,  12  Miss.   75  ;    Bnrrill  v.  Nahant  97  U.  S.  13. 

Bank,   2   Mass.    167 ;    Fox  v.   Northern         *  Alford   «.    Miller,    32    Conn.    543. 

Liberties,  3  W.  &  S.  (Penn.)  103  ;  Bank  "The  general  doctrine  with  reference  to 

of  Kentucky  v.  Schuylkill  Bank,  1  Pars,  this  class  of  contracts  is  not  that  they  are 

Sel.  Cas.  (Penn.)  267  ;  New  Hope  Bridge  absolutely  roid,  but  that  they  are  voidable 

Co.  V.  Phivnix  Bank,  3  N.  Y.  156  ;  Ever^  at  the  election  of  the  party  whose  interest 

ett  V.  United  States,  6  Port.  (Ala.)  166 ;  has  been  so  represented    by    the   party 

Medoroak  Bank   v.   Curtis,   24  Me.  38  ;  claiming  under  it.*'    Addison  v.  Lewis,  75 

Whitwell  r.  Warner,  20  Vt.  425  ;  City  of  Va.  70L     In  Ryan  v.  Leavenworth,  kc. 

Detroit  v.  Jackson,  1  Doug.  (Mich.)  106  ;  B.  R.  Ca,  21  Kan.  865,  an  association  of 

Merchants*  Bank  v.  Central  Bank,  1  Ga.  fifteen  persons,  consisting  among  others  of 

42S  :  Hoyt  v.  Bridgewater,  &c.  Co.,  6  N.  two  of  the  directors  of  a  railway  corpora- 

J.   E<|.  253 ;    Stuart  v.  London  R.   Co.,  tion,  one  of  whom  was  its  president,  and 

15  BeaT.  513  ;   10  Eng.   L.  &  £q.   57  ;  the  other  its  treasurer,  was  formed  to  ob- 

Maelae  v.  Sutherland,  3  £.  &  B.  1 ;  25  tain  a  contract  for  the  construction  of  the 

Eng.  L.  &  Eq.  92  :  Renter  v.  Electric  Tel.  railroad  of  said  corporation  ;  to  gain  the 

Co.,  6   E.  &  B.  341  ;  37  Eng.  L.  &  Eq.  control  of  the  corporation  by  the  issuance 

189 :  Emmet  v.  Reed,  8  N.  Y.  312.     See  to  the  association,  as  part  payment  of  the 

also.   Bilker  v.  Cotter,  45  Me,  236 ;  Wal-  work  to  be  done,  of  a  majority  of  the 

worth    Co.   Bank   r.  Fanners'   L.   &   T.  stock  of  the  corporation ;    to  depreciate 

Co.,  16  Wis.  629.    And  this  doctrine  is  and  render  valueless  the  shares  of  certain 

equally  applicable  to  directors  as  to  other  stockholders,  and  acquire  for  the  associa- 

a.a:»Miti5  of  a  corporation,  if  the  act  is  one  tion  the  property  and  effects  of  the  co^ 

which  the  corporation  has  power  to  exer^  poration.     At  a  meeting  of  a  bare  quorum 

else.    The  ratification  operates  as  though  of  the  directors  of  the  corporation,   at 
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too,  even  though  the  corporation  as  such  or  a  majority  of  the  stock- 
holders have  assented  thereto.    This  rule  also  applies  to  contracts 

which  the  president  and  treasurer  at-  said :  *'  It  is  possible  that  there  may  have 
tended,  a  proposal  waa  received  from  C,  been  no  acttuil  fraud,  and  that  the  contract 
who  was  a  member  of  the  association,  on  could  not  have  been  let  on  more  favorable 
behalf  of  himself  and  his  associates,  whose  terms,  but  the  principle  of  law  applicable 
names  were  concealed,  to  construct  the  to  such  contracts  rendera  it  itnniatorial  un- 
rfwid.  The  directors  referred  the  matter  dcr  tke  cireumstaiices  of  this  case,  whether 
to  the  president  of  the  corporation.  He  there  has  been  any  fraud  in  fact  or  injury 
made  the  contract  therefor  with  C,  as  to  the  company.  If  such  contracts  were 
previously  arranged  with  the  assodation,  held  valid  until  shown  to  be  fraudulent 
but  in  fact  for  the  joint  interest  of  all  the  and  corrupt,  the  result,  as  a  general  rule 
members  of  the  association,  which  included  would  be  that  they  must  be  enforced  in 
the  president  and  treasurer.  To  further  spite  of  fraud  and  corruption."  Manning, 
conceal  the  true  character  of  this  arrange-  J.,  in  People  v.  Overysst^l,  11  Mich.  225  ; 
ment,  C.  transfeiTed  the  contract  to  G.  &  Michaud  v.  Girard,  4  How.  (U.  S.)  556. 
Co.,  and  under  the  latter  name  the  work  In  a  case  before  the  United  States  Supreme 
was  done.  This  transfer  was  merely  Court,  a  coal  contract  entered  into  July 
colorable  ;  the  work  was  performed,  ex-  16,  1868,  by  the  Union  Pacific  R.  R. 
penses  paid,  and  profits  divided  by  the  Co.,  by  direction  of  the  executive  com- 
associatioD.  The  name  of  G.  &  Co.  was  mlttee  of  the  board  of  directors  with 
only  another  style  for  the  association.  Godfrey  and  Wardell,  which  the  latter  as- 
The  president,  who  executed  the  contract,  signed,  without  consideration,  to  a  new 
has  been  continued  in  ofiice  as  a  director  company,  in  which  a  majority  of  the  stock 
and  president.  It  was  held  that  the  con-  was  taken  by  six  dii'cctors  of  the  old  corn- 
tract,  made  by  the  president  in  the  name  pany,  was  declared  to  be  fraudulent  and 
of  the  corporation  with  C,  for  the  benefit  void.  Wardell  v.  Union  Pacific  R.  R.  Co., 
of  himself  and  his  associates,  is  fraudulent  103  U.  S.  651.  And  in  another  case  a  con- 
and  void,  and  that  all  the  persons  who  tract  between  a  railroad  and  a  construction 
participated  with  the  directors  and  officers  company  was  held  to  be  void  when  any  of 
of  the  corporation  in  their  fraudulent  and  the  directors  of  the  railroad  are  members  of 
unlawful  transactions,  with  full  knowledge  the  construction  company ;  and  that  the  fact 
of  ail  the  facts,  are  equally  liable  with  oflong  acquiescence  on  the  part  of  the  stock- 
said  officers.  The/aim«»  of  the  contract  holders  of  the  railroad  makes  no  differ- 
will  not  be  considered  by  the  court.  Gil-  ence  ;  and  a  court  of  equity  will  refuse 
man,  ftc.  R.  R.  Co.  r.  Kelly,  77  111.  426  ;  equitable  relief  under  such  a  contract,  it 
Stewart  v.  Lehigh  Valley  R.  R.  Co.,  88  appearing  upon  its  face  that  the  railroad 
N.  J.  L.  505,  where  it  is  sought  to  have  directors  received  a  pecuniary  considera- 
it  set  aside  by  one  of  the  cestui  que  trusts^  tion  for  making  it.  Thomas  v.  Browns- 
who  has  never  assented  thereto.  In  Flint,  ville,  Fort  Kearney,  &c.  Railway  Co.,  1 
&c.  R.  R.  Co.  V.  Dewey,  14  Mich.  477,  a  McCrary  (U.  S.  C.  C),  392.  But  where 
person  who  was  a  member  of  a  committee  the  corporation  and  all  its  stockholders 
to  let  out  a  contract  for  the  corporation,  assent  to  the  contract  it  will  be  sustained, 
after  having  entered  into  a  preliminary  Thus  A.,  who  was  president  of  a  railroad 
contract  with  a  party  in  reference  to  the  company,  contracted  with  B.  to  build  and 
matter,  npon  the  same  day  took  an  assign-  equip  a  portion  of  the  road,  for  a  certain 
ment  from  the  contractors  of  three-eighths  number  of  its  shares  of  stock  and  of  its 
of  the  contract,  and  of  four-tenths  of  a  bonds.  B.  immediately  assigned  the  con- 
contract  to  be  thereafter  entered  into,  and  tract  to  A.,  who  fulfilled  it  at  a  cost  to 
stipulating  as  to  a  portion  of  the  expense  himself  of  less  than  the  par  value  of  the 
of  negotiating  the  bonds  of  the  company  stock  and  bonds  received,  but  of  more 
which  the  contractor  was  to  receive.  In  than  tbeir  actual  value.  The  contract 
an  action  to  compel  the  delivery  of  the  and  assignment  were  made  in  good  I'aith, 
bonds  by  the  company,  Ciikistiancy,  J.,  with  the  assent  of  all  the  stockholders  and 
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where  the  majority  of  the  directors  of  one  corporation  contract  with 
another  corpomtion,  in  which  they  are  also  directors ;  as  the  same 
policy  which  forbids  such  contracts  in  the  one  case,  forbids  them  in 
the  other. ^  In  some  of  the  cases  it  is  said  that  this  class  of  contracts 
is  void,  but  unless  there  is  absolute  fraud,  in  fact  they  are  treated  as 
voidable  merely,  as  between  the  stockholders,  the  corporation,  aud 
the  directors ;  and  the  cestuis  que  trustent  who  have  expressly  or  im- 
pliedly ratified  the  same,  or  even  tacitly  assented  thereto,  are  bound 
thereby ;  but  those  who  have  dissented,  may  have  relief  in  equity 
therefrom.*  But  courts  of  equity  are  now  inclined  to  hold  that 
where  the  cestui  que  trusty  knowing  thefacts^  delays  for  an  unreasona- 
ble time  to  take  measures  to  have  the  action  of  the  directors  set 
aside,  he  will  be  treated  as  acquiescing  therein,  and  be  estopped  from 
setting  up  its  invalidity  *  But  where  delay  results  from  ignorance  of 
the  facts,  acquiescence  cannot  be  presumed.* 

As  previously  stated,  a  director  is  precluded  from  acquiring  an 
interest  in  a  contract  after  it  has  been  entered  into  by  a  third  per- 
son with  the  corporation,  as  well  as  at  its  inception  ;*  because  the  same 
mischiefs  result  in  the  one  case  as  in  the  other,  and  the  same 
adverse  and  antagonistic  interests  are  created.  Both  the  corporation 
and  the  stockholders  have  a  right  to  demand  from  the  directors 

directors,  and  as  the  only  means  of  ensur-  voidable.    Mayor,  kc,  of  GrifBu  v.  Inman, 

ing  the  constmction  of  the  road.     In  an  57  Ga.  870. 

action  against  A.  by  a  receiver  of  the  road,         *  Stewart  v.  Lehigh  Valley  R.  R.  Co., 

to  TtH^over  an  assessment  n\Hm  the  differ-  88  N.  J.  Eq.  805 ;  Risley  v.  Indianapolis 

ence  l)etween  the  par  value  of  the  stock  Ac.   R.  B.   Co.,  62  N.  Y.  240  ;  Butts  r. 

received  by  A.  and  the  cost  to  him  of  per-  Wooil,  87  id.  817  ;  Gardner  v.  Ogden,  22 

forming  the  contract,  it  was  held  that  the  id.  827  ;  Aberdeen  Railway  Co.  v.  Blakie, 

action  could  not  be   ntaintained.      Van  1  Macq.    (So.)  461  ;    York,   &c.  Co.  v. 

Cott  r.  Van  Brant,  82  N.  Y.  535.  Mackenzie,   8  Bro.   P.  C.    42  ;   Midland 

1  Meeker  v,   Winthrop  Iron  Co.,  17  Railway  Ca   v,  Hudson,  16  Beav.  iS5; 

Fed.  Rep.  (IT.  S.)  48 ;  San  Diego  v.  San  Ashurst's  Appeal,    60    Peiin.    St   290 ; 

Diego,  &c.  R,  R.  Co.,  44Cal.  106  ;  Ward-  Watt's  Appeal,   78  id.  870 ;  Cumberland 

ell  r.  Union  Pacific  R.  R.   Co.,  4  Dill.  Coal  Co.  v.  Parish,  42  Md-  598. 
(r.   S.  C.  C.)  830  ;  Alfoni  v.  Miller,  82         '  Ashurst's  Appeal,  anU;  Twin  Lick 

Conn.  543  ;  First  National  Bank  v.  Reed,  Oil  Co.  v.  Marbary,  91  U.  S.587  ;  Thomaa 

86  Mich.  263  ;  Polar  Star  Lodge  v.  Polar  v.  Brownsville.  Ac.  R,  R.  Co.,  2  Fed.  Rq*. 

Star  Ixxlge,  16    La.  An.  76;   Stevenson  877;  Hayward  v.  National  Bank,  96  U.S. 

r.  Ray  Citv,  26  Mich.  44  :  Paine  v.  Lake  611  ;  Hotel  Co.  v.  Wade,  97  U.  S.  13. 
Erie,  &o,  R.  R,  Co.,  81  hid.  283 ;  Levis-         *  Hoffman,  &c  Coal  Ca  v.  Cumber- 

see  r.  Shreveiwrt,  Ac,  R.  R.  Co.,  27  La.  knd,  &c  Co.,  16  Md.  456  ;  Clinton,  Ac 

An.  641  ;  Rice's  Appeal,  79  Penn.  St.  681.  R.  R.  Co.  v.  Kelly,  77  111.  426. 
But  the  mere  f«ot  that  some  of  the  persons         *  Ryan  ».  Leavenworth,  Ac.  R.  R.  Ca, 

assisting  to  make  a  contract  between  two  21  Kan.  865  ;  Gilman,  Ac  R.  B.  Co.  f. 

coriHjmtions  are  officers  in  both,  does  not  Kelly,  77  111.  426, 
Tvuder  such  contract   voidt  but   merely 
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perfect  fairDess  in  the  discharge  of  their  duties,  and  the  exercise  of 
at  least  common-sense  and  ordinary  prudence.  They  are,  tlierefore, 
not  permitted  to  favor  one  class  of  stockholders  to  the  exclusion  or 
injury  of  another.  They  can  make  no  disposition  of  the  property 
which  does  not  enure -to  the  equal  benefit  of  all  the  stockholders. 
If  they  attempt  to  divide  the  property  they  must  do  it  in  such  a 
manner  that  each  stockholder  shall  receive  his  proportionate  share ; 
and  they  cannot  agree  for,  or  bind  the  stockholders  by  any  other 
division.^ 

The  corporation  is  the  proper  and  primary  party  to  call  the 
directors  to  an  account  in  a  court  of  equity  for  fraud  or  breaches  of 
trust  in  the  management  of  its  affairs.  To  enable  a  shareholder, 
either  for  himself  alone  or  for  himself  and  others^  to  maintain  a  bill 
against  directors  for  such  fraud  or  breaches  of  trust,  he  must  allege 
and  show,  not  only  the  violations  of  duty  or  breaches  of  trust  on  the 
part  of  the  directors,  but  that  he  as  stockholder  has  been  damnified 
thereby,  and  that  the  corporation  has  failed  or  refused  to  take  the 
proper  legal  steps  for  the  redress  of  the  wrong.  But  if  on  a  bill  filed 
by  the  stockholders  the  proof  should  sustain  its  allegations  that  a 
majority  of  the  shares  of  the  corporation  are  owned  by  another 
alleged  rival  company,  and  that  a  majority  of  the  directors  of  the 
alleged  fraudulently  managed  corporation  are  adverse  to  the  interest 
of  the  complainants  and  are  combined  against  them,  and  would  by 
means  of  the  control  that  they  exercise  frustrate  and  defeat  any 
attempt  to  induce  the  corporation  to  take  action  for  the  redress  of 
the  wrongs  alleged,  —  such  facts  would  be  a  suflScient  excuse  for  not 
making  or  alleging  a  formal  demand  npon  the  corporation  to  take 
action,  especially  where  the  rival  company  and  the  alleged  fraudu- 
lently managed  corporation  are  both  made  defendants.^ 

^  Hale  V.  The  Bridge  Co.,  8  Kan.  466  ;  holders,   and  to  abstain  from   doing  so, 

Chase  v.  Vanderbilt,  62  N.  Y.  807  ;  Percy  when  it  is  not  for  their  benefit." 
V.  Millaadon,  3  La.  568  ;  Bai-ton  v.  Port         ^  Alvet,  J.,  in  Booth  v.  Robinson,  55 

JacLson,  &c.   Plank  Road  Co.,  17  Barb.  Md.   419.     Dodge  v.  Woolsey,  18   How. 

(S.  Y.)  397  ;  Jones  v,  Terre  Haute  R.  R.  (U.  S.)  331  ;  Memphis  v.  Dean,  8  Wall. 

Co.,  29  id.  359.     "Every  authority  poe-  (U.  S. )  73  ;  Robinson  v.  Smith,  3  Paige 

sessed  by  them/*  says  the  Master  of  the  Ch.  (N.  Y.)  222 ;  Greaves  v.  Gouge,  69 

Rolls,  in  Harris  v.  North  Devon  Railway  N.   Y.   154  ;    Peabody  v.  Flint,  6  Allen 

Co.,  20  Beav.  584  (as  to  forfeit  shai-es),  (Mass.),   52;  Brewer  v.  Boston  Theatre, 

"  is  a  power  and  discretion  in  the  direc-  104  Mass.  378  ;  Foss  v.  Harbottle,  2  Hare, 

tors,  who  are  tmstees  for  the  benefit  of  461 ;  Menier  v.  Hooper  Tel.  Works,  L.  R. 

all  the  shareholders,  which  is  to  be  exer-  9  Ch.  350  ;  Mason  v.  Harris,  11  Ch.  Div. 

cised  for  the  benefit  of  all ;  and  it  is  the  97  ;  Heath  v.  Erie  R.  R.  Co.,  8  Blatchf. 

duty  of  the  directors  to  direct  a  forfeiture  (U.  S.  C.  C. )  347. 
where  it  is  for  the  benefit  of  aU  the  share* 
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Sec.  151.  Relation  of  Directors  to  the  Corporation  and  the  Pnblic: 
Liability  for  Wrongful  Acta,  etc.  —  As  to  the  corporation  itself,  the 
directors  are  treated  as  its  agents,  both  genei-al  and  special  Thej 
are  special  agents  in  the  sense  that  their  powers  are  circumscribed 
and  limited  by  the  laws  under  which  the  coiporation  is  created ;  and 
general,  because  they  have  the  general  management  and  control  of  the 
business  and  property  of  the  corporation,  and  can  bind  it  as  to  all 
matters  within  the  powers  conferred  by  the  statute,  and  are  not  sub- 
ject to  the  control  of  the  stockholders  as  to  any  matters  coming  with- 
in the  purview  of  any  of  these  powers.  Indeed,  in  all  cases,  except 
where  the  charter  or  general  laws  otherwise  provide,  the  entire  admin- 
istration of  the  affairs  of  a  corporation  is  committed  to  its  directors.^ 

1  Dana  v.  Bank  of  the  United  States,  5  Underl}'ing  the  whole  subject,  there  u  this 
W.  &  S.  (Penn.)  246;  Bank  of  United  fundamental  proposition,  that  a  principal 
States  V,  Dandiidge,  1*2  Wheat.  (U.  S.)  is  bound  only  by  the  authorized  act  of  his 
1 13  ;  Union  Gold  Mining  Co.  v.  Rocky  agent.  This  authority  may  be  proved  by 
National  Bank,  2  Col.  556.  The  distinc-  the  instrument  which  creates  it ;  and  be- 
tion  raised  in  the  text,  as  to  the  special  yond  the  terms  of  the  instrument,  or  of 
and  general  agency  of  directors,  is  of  im-  the  verbal  commission,  it  may  be  shown 
portance  only  in  those  cases  where  thiixl  that  the  princi^ial  has  held  the  agent  cot 
(persons  dealing  with  the  cor|x>ration  are  to  the  world  in  other  instaures  as  baring 
bound  to  know  what  the  provisions  of  the  an  authority  which  will  embrace  the  par- 
charter  are,  and  the  powers  thereby  vested  ticular  act  in  question.  I  know  of  no 
in  tlie  corporation  or  its  directors ;  and  in  other  mode  in  which  a  controvei-ted  power 
the  case  of  railroad  corporations  formed  can  be  established."  But  in  the  case  of 
under  general  laws,  the  statute  being  pub-  corporations,  the  corporation  itself  ordi- 
lie,  all  persons  are  bound  to  take  notice  of  narily  can  confer  no  power  or  authority 
its  provisions  ;  and  in  the  case  of  special  upon  its  officers  which  the  charter  or 
cliarters  granted  to  railroad  companies  it  is  general  law  does  not  confer,  and  if  it  at- 
now,  and  has  been  for  several  years,  the  tempts  to  do  so,  the  only  eflfect  of  its  acts 
practice  to  declare  that  they  shall  be  is  to  exonerate  the  directore  from  liability 
treated  as  public  acts  ;  and  it  may  be  ques-  to  it  for  the  consequences  of  the  exercise 
tionable,  whether,  by  reason  of  the  public  of  the  power,  and  does  not  necessarily  give 
character  of  the  enterprise  and  the  powere  validity  to  the  act.  The  question  whetlier 
conferred,  it  would  not  be  held  that  they  it  does  so  or  not,  de^lend8upon  the  circum- 
are  ex  necessitate  public  acts.  Strictly,  stance  whether  the  act  is  ultra  vires  or 
there  is  no  great  importance  to  be  attached  not,  or  whether  the  authority  so  conferred 
to  the  distinction  between  the  special  and  is  one  which  was  reserved  to  the  stock- 
general  powers  of  directora  of  railroad  cor-  holdera  under  the  charter,  and  which  they 
jmrations,  as  in  the  end  the  whole  ques-  can  delegate  to  the  directore.  Therefore, 
tion  resolves  itself  into  one  of  authority,  it  is  held  in  a  large  number  of  cases,  with 
"There  are,"  says  Cdmstock,  J.,  in  Me-  much  show  of  reason,  that  directors  of  a 
chanics'  Bank  v.  New  York,  &c.  R.  B.  corporation  are  ite  special,  rather  than  its 
Co.,  13  N.  Y.  599,  "in  the  books  many  general  agenU ;  and  that  the  public  are 
loose  expressions  concerning  the  distinc-  bound  to  know  the  extent  of  their  powers, 
tion  lietween  general  and  special  agency.  Bank  of  Kentucky  v,  Schuylkill  Bank.  I 
The  distinction  itself,  is  highly  unsatisfac-  Pare.  Sel.  Cas.  (Penn.)  180  ;  Adriance  r. 
tory  and  ^ill  be  found  quite  insufficient  Roome,  62  Barb.  (N.  Y.)  309;  North 
to  solve  a  great  variety  of  cases.  It  is  not  River  Bank  v.  Aymar,  3  HUl  (N.  Y.).  262 ; 
pi-ofitable  to  dwell  upon  that  distinction.  Ri&ley  v.  Indianapolis,  &c,  R.  R.  Co.,  62 
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In  the  case  of  railroad  companies,  being  qtum  public  corporations, 
their  directors  are  treated  as  trustees  for  the  public,  as  to  the  fran- 
chises of  the  corporation  and  the  manner  of  their  exercise,  in  consid- 
eration of  the  prerogative  powers  conferred  upon  them  ;  ^  and  as  to 
the  stockholders  and  creditors,  as  we  have  already  seen,  they  are 
treated  as  quasi  trustees  both  as  to  the  property  of  the  corporation 
and  the  management  of  its  affairs. 

Occupying  this  relation,  it  will  be  seen  that  their  powers  and 
duties  are  complex,  onerous,  and  full  of  responsibility.  During  their 
term  of  office  they  act  as  and  for  the  corporation,  and  in  the  manage- 
ment of  its  affairs  are  dependent  solely  upon  their  own  knowledge 
of  the  business,  and  their  own  judgment  as  to  what  its  interests  re- 
quire. In  most  matters  the  sole  power  of  control  is  vested  in  them 
by  the  charter,  and  any  action  of  the  stockholders  would  at  best  be 
only  advisory,  and  often  no  protection  whatever  against  the  conse- 
quences of  their  acts  to  third  persons,  or  those  stockholders  not 
participating  in  the  action  of  the  meeting.  The  corporation,  as  to 
all  matters  in  reference  to  which  they  are  authorized  to  act,  speaks 
and  acts  through  them.  To  all  intents  and  purposes,  for  the  time 
being  they  are  the  corporation.  In  the  management  of  the  affairs 
of  a  railroad  corporation  especially,  it  would  be  extremely  strange 
if  their  action  should  in  all  cases  be  in  accordance  with  the  notions 
or  ideas  of  all  the  stockholders ;  and  it  is  for  this  reason  that,  while 
the  law  holds  them  up  to  a  proper  responsibility  to  the  corporation, 
the  stockholders  and  the  public,  yet  it  only  requires  of  them  a  fair 
and  bond  fide  exercise  of  their  best  judgment,  and  of  such  skill  and 
diligence  as  the  nature  of  the  business  and  of  their  relation  requires, 
and  such  as  a  prudent  man  would  exercise  if  the  business  was  his 
own ;  *  and  for  the  consequences  of  such  acts,  however  disastrous  to 

N.    Y.    240.      Bnt  in  reality,  except  in  Screw  Co.,  8  R.  I.  9 :  Speering's  Appeal, 

rare  instances,  the  distinction  referred  to  71  Peun.  St.  11;  Smith  v.  Prattville  Mtg. 

in  the  text  is  of  no  practical  importance,  Co.,  29  Ala.  503.     In  Speering's  Appeal, 

an  I  it  is  quite  sufficient  that  directors  are  71    Penn.    St.    11,    Judge    Sharbwood 

agents  of  the  company,  and  the  exact  na-  says  :  **  It  is  by  no  means  a  well-settled 

turl  of  the  agency  is  generally  nnimpor-  point  what  is  the  precise  relation  which 

tant.  directors  sustain  to  the  stockholders.   They 

1  St.  Joseph,  &c.  R.  R.  Co.  v.  Ryan,  are  undoubtedly  said  in  many  authori- 

11  Kan.  608 ;  15  Am.  Rep.  S57 ;  Pueblo,  ties  to  be  mistees,  but  that,  as  I  appre- 

ftc.  R.  R.  Co.  V.  Taylor,  6Cal.  1;  45  Am.  hend,  is  only  in  a  general  sense,  as  we 

Rjp.  512 ;  Bedford  .R.  R.  Co.  v.  Bowser,  term  an  agent  or  any  bailee  intrusted  with 

48  Penn.  St.  29.  the  care  and  management  of  the  property 

*  Scott    V.    PePeyster,    1    Edw.    Ch.  of  another.     It  is  certain   that  they  are 

(N.  T.)  513;  Hodges  v.   New  England  not  technical  trustees.     They  can  only  be 
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the  company,  they  are  not  responsible  in  damages.  The  fact  that 
their  acts  are  in  opposition  to  the  wishes  or  views  of  all  the  stock- 
holders, if  within  the  scope  of  the  powers  conferred  upon  them,  horn 
fide,  and  in  accordance  with  their  best  judgment,  affords  no  ground 
for  an  interference  with  their  action  by  the  courts.  The  court  can- 
not usurp  the  powers  which  the  statute  has  conferred  upon  the  di- 
rectors, or  substitute  its  judgment  for  theirs,  as  to  acts  in  reference 
to  which  the  statute  has  authorized  them  to  act  for  the  corporation.^ 
But  if  their  acts  are  fraudulent,  or  of  such  a  grossly  improvident 

regarded  as  mandataries,  persons  who  have  directors,  —  yet  they  are  not  liable  for 
gratuitously  undertaken  to  iwrfoini  certain  niistokes  of  judgment,  even  though  thev 
duties,  and  who  are,  therefore,  bound  to  may  be  so  gross  as  to  api^ear  to  be  absard 
apply  ordinary  skill  and  diligence,  but  no  and  ridiculous,  provided  they  are  honest, 
more.     Indeed,  as  the  dii-ectora  are  them-  and  provided  they  are  fairly  witliin   the 
selves  stockholders,  interested  as  well  as  scope   of  the  powers  and  discretion  con- 
all  others  that  the  affairs  and  business  of  the  fided  to   the  managing  body.  .  .  .  Con- 
corporation  should  be  successful,  when  we  ceding  that  the  directors  did  violate  ilie 
ascertain  and  determine  that  they  have  not  chai-ter,  it  was  a  question  upon  which  with 
sought  to  make  any  profit  not  common  to  all  due  care  they  might  have  made  an  hon- 
all  the  stockholders,  we  raise  a  strong  pre-  est  mistake, and,  moreover,  it  appears  tkt 
sumption  that  they  have  brought  to  the  they  acted  throughout  by  advice  of  their 
administration    their  best  judgment  and  counsel.     It  is  well  settled  that  trustees 
skill.     Ought   they  to  be   held  responsi-  will  be  protected  from  res^ionsibility  under 
ble  for  mistakes  of  judgment  or  want  of  such  circumstances."     The  same  doctrine 
skill  and  knowledge?  .  .  .  We  are  deal-  is  mainteincd  in  Scott  u.   De  Peyster,  1 
ing  with  their  responsibility  to  stockhold-  Edw.  Ch.    (N.  Y.)   513.     See  also  God- 
ers,  not  to  outside  parties,  creditore  and  bold  v.  Mobile  Bank,  11  Ala.  191 ;  Bank 
depositors.     Upon  a  close  examination  of  of  St  M.  v.  St.  John,  25  id.  566 ;  Smith 
all  the  rei)orted  cases,  although  there  are  v.  Prattville  Mfg.  Co.,  29  id.  603 ;  Font- 
many  dicta  not  easily  reconcilable,  yet  I  chartrain  R.  Co.  v.  Paulding,  11  La.  An. 
have  found  no  judgment  or  deci-ee  which  41  ;  Christ  Church  v.  Bark.%dale,  1  Strobh. 
held  directors   to    account,   except  when  Eq.  (S.  C.)  197  ;  Williams  v.  Gregg,  2  id. 
they    have    themselves    been    personally  316  ;  Gratz  v.  Redd,  4  B.  Mon.  (Ky.)  178  ; 
guilty  of  some  fraud  on  the  corporation,  Lexington  R.   Co.  v.  BrMges,  7  id.  559 ; 
or  have   known  and   connived   at    some  Bayless  r.  Orne,  1  Freeni.  Ch.  (Miss.)  174; 
fraud  in  others,  or  where  such  fraud  might  Hodges  v.  New  England  Screw  Co.,  1  R.  I. 
have  been  prevented  had  they  given  ordi-  812  ;  Kuowlton  v.  Congress  Spnng  Co., 
nary  attention  to  their  duties.     I  do  not  57  N.  Y.  518  ;  i2e  European  C.  R  Co.. 
mean  to  say  by  any  means  that  their  re-  Syke*s  Case,  L.  R.  13  E<|.  255.    A  caose 
sponsibility  is    limited    to  these    cases  ;  of  action  against  the  officera  of  a  corpora- 
there  may  exist  such  a  case  of  negligence  tion  individually  is  assignable.    Bouuell 
or  of  acts  clearly  uZ^m  v?r<»  as  would  make  v.   Wheeler,   16  Abb.    Pr.   (N.  Y.)  81. 
perfectly  honest  directora  personally  liable.  Where  ofBcera  may  maintain  actions  for 
.  .  .  ^Yhile  directora  are  personally  respon-  contribution  from  other  officers,  see  Nick- 
sible  to  the  stockholdera  for  any  losses  erson  v.  Wlieeler,  118  Mass.  295. 
resulting    from  fraud,    embezzlement,  or         ^  Baltimore  v.  Baltimore,  Ac.  R  R. 
wilful  misconduct,  or  breach  of  trust,  for  Co.  2  Md.   50 ;  Cass  v.  Pittsburgh,  &c, 
their  own  benefit  and  not  for  the  benefit  R.  R.  Co.,  80  Penn.  St.  31 ;  La  Grange  v. 
of  the  stockholdere,  for  gross  inattention  State  Treasurer,  24  Mich.  468 ;  Smith  r. 
and  negligence,  by  which  such  fraud  has  Prattrille  Mfg.   Co.,   29  Ala.  503 ;  Tur- 
been  perpetrated    by  agents,   officers    or  qiiand  v.  Marshall,  L.  R.  4  Ch.  376. 
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character  aa  to  raise  a  presumption  of  fraud  or  bad  faith  on  their 
part,  a  court  of  equity  not  only  may,  but  in  a  proper  action  will  in- 
terfere to  protect  the  interests  of  the  corporation,  the  stockholders, 
and  the  creditors.  So  too,  for  injuries  resulting  from  their  fraud, 
wilful  malfeasance  and  gross  negligence  or  imprudence,  they  are  liable 
to  the  corporation,  or  to  the  stockholders,  if  the  corporation  upon 
demand  neglects  or  refuses  to  enforce  such  liability.^ 

Thus,  where  the  directors  of  an  insurance  corporation  fraudulently 
permitted  false  statements  to  be  officially  made  as  to  the  condition 
of  the  company,  it  was  held  that  they  were  personally  liable  to  a 
party  who  had  suffered  damage  thereby.'  But  it  has  been  held  that 
a  director  is  not  liable  for  a  representation  false  in  fact,  made  in 
published  circulars  of  the  corporation  on  which  his  name  appeared 
as  a  director,  but  which  representation  was  not  known  to  him  to  be 
false.^  But  a  director  may  be  liable,  personally,  in  damages  for  his 
fraudulent  acts  ;^  and  he  may  be  sued  by  one  damaged  by  his  assent 

1  Amisina  v.  Goldthwaite,  84  Tex.  125;  madge  v.  Fishkill  Iron  Co.,  4  Barb.  (N.  Y.) 

United    Society  v.    Underwood,    9    Bush  882 ;   Biitta  v.  Wood,  88  id.   181.      The 

( Ky. ),  61.  directors  of  a  banking  or  other  corporation 

*  Salmon  v.  Richardson,  80  Conn.  860  ;  are,  in  the  management  of  its  affairs,  only 
Calhouu  V.  Richardson,  id.  229  ;  Peck  v,  tmsteea  for  its  creditors  and  stockholders, 
Gnmey,  L.  R.  6  H.  L.  877 ;  Cornell  v,  and  are  bound  to  administer  its  atfaira 
Hay,  L.  R.  8  C.  P.  828  ;  Hallows  v,  Fer-  according  to  the  term  of  its  charter  and  in 
nie,  L.  R.  3  Eq.  520 ;  Henderson  v.  La-  good  faith.  If  they  fail  in  either  respect 
oon,  L.  R.  5  Ea^.  249 ;  Stewart  v,  Austin,  they  are  liable  to  the  party  in  interest, 
L.  R.  3  Eq.  299  ;  Ship  Cro8skill,  L.  R.  who  is  injure.d  by  it,  for  a  breach  of  trust, 
10  £q.  73 ;  Mabey  v,  Adams,  8  Bosw.  and  may  be  required  to  account  to  him  in 
(N*.  Y.)  346.  And  where  a  corporation  a  court  of  chancery.  Hodges  v.  New  Eng. 
has  no  aathority  to  borrow  money,  but  the  Screw  Co.,  1  R.  I.  312 ;  Bank  of  St.  Mary's 
directors  receive  money,  and  give  a  receipt  v.  St.  John,  25  Ala.  566.  But  see  Patter- 
therefor  as  if  lent  to  the  corporation,  they  son  v.  Baker,  84  How.  Pr.  180  ;  Winter 
are  personally  liable  therefor.  Richardson  v.  Baker,  id.  183.  The  members  of  the 
V.  Williamson,  L.  R.,  6  Q.  B.  276  ;  Weeks  governing  body  are  the  agents  of  the  cor- 
V.  Propert,  L.  R.  8  C.  P.  427.  poration ;  and  if  they  exercise  their  func- 

»  Wakeman  p.  Dalley,  61  N.Y.  27.  See  tions  for  the  purpose  of  injuring  its  inter- 
also  Bruff  V,  Mali,  36  id.  200;  Arthur  v.  ests  and  alienating  its  property,  they  are 
Griswold,  55  id.  400 ;  Cazeau  v,  Mali,  25  personally  liable  for  any  loss  occasioned 
Barb.  (N.  Y.)  578;  Newberry  v.  Oarhind,  thereby.  Attorney-General  v.  Wilson,  1 
31  id-  121  ;  Cross  v.  Sackett,  2  Bosw.  Craig  &  Ph.  1  ;  10  L.  J.  (n.  s.)  53  ;  4  Jur. 
(X.  Y.)  617  ;  Mabey  v,  Adams,  3  id.  846  ;  1174.  And  if  a  director  of  amanufactur- 
Morse  v.  Swits,  19  How.  Pr.  (N.  Y. )  275.  ing  company  has  a.9sented  to  a  dividend  of 

*  Scott r.  DePeyster,  1  Edw.  Ch.  (N.Y.)  more  than  the  profits,  he  may  be  sued  for 
518;  Hodges  v.  N.  E.  Screw  Co.,  3  R.  I.  such  violation  of  duty  without  joining 
9;  Crook  V.  Jewett,  12  How.  Pr.  (N.  Y.)  with  him  the  comiiany  as  co-defendant. 
19.  They  cannot  benefit  themselves  to  Hill  v.  Frazier,  22  Penn.  St.  820.  See 
the  prejudice  of  creditors.  Richards  v.  also  Kiramel  v.  Stoner,  18  id.  155.  If  a 
New  Hampshire  Ins.  Co.,  8  Wend.  (N.  Y. )  director  of  a  corjwration  knowingly  issues 
130;  People  v.  Ballou,  12  id.  277;  Tal-  or  sanctions  a  prospectus  containing  false 
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to  a  divideud  amounting  to  more  than  the  profits,  even  without  join- 
ing with  him  the  company  as  a  defendant.^  And  it  has  been  held 
that  a  director  is  personally  responsible,  not  only  for  fraud  and  wilful 
malfeasance,  but  also  for  his  negligence,  especially  gross  negligence. 
Thus,  it  has  been  held  that  every  director  would  be  personally  liable 
for  the  fraudulent  action  of  a  board  which  he  might  have  averted  by 
an  attendance  at  a  board  meeting,  but  by  reason  of  his  negligence 
or  wilful  inattention  to  his  duty,  he  faQed  to  attend;  or  if  he  attends 
the  meeting,  but  fails  to  use  his  best  judgment  in  opposing  frauda- 
lent  acts,  he  would  be  liable  for  all  the  injurious  consequences  of 
his  failure  of  duty,  and  which  he  might  with  reasonable  care  have 
averted.  "  Every  absent  director/*  observes  Martin,  J.,  "  is  equafly 
responsible  in  case  of  extreme  neglect  in  his  attendance  at  the  board, 
or  in  case  after  the  act  comes  or  must  have  come  to  his  knowledge 
had  he  used  due  diligence,  if  he  does  not  labor  to  avert  its  injurious 
consequences.**  ^  But,  although  directors  may  be  liable  and  required 
to  indemnify  parties  injured  on  account  of  their  fraud  and  abuse  of 
trust,  they  cannot  be  held  personally  responsible,  where  the  injury 
is  the  result  of  mere  misjudgment,  or  is  only  unwise,  extravagant, 
improvident,  slightly  negligent,  or  a  simple  error  in  the  performance 
of  their  dutiea  The  only  effectual  remedy  in  such  cases  is  to  change 
the  board  and  thereby  the  management  of  the  corporate  aflfairs.'   But 

statements  of  material  facts,  the  nataral  Ala.  (k.  8.)  566  ;  PoDtcliartrain,  &c.  R. 

tendency  of  which  is  to  deceive,  and  to  R.  Co.  v.  Paulding,  11  La.  41.     It  is  held 

induce  the  public  to  purchase  the  corpo-  in  England  that  where  directors  assume  to 

rate  stock,  he  is  liable  to  the  damages  sus-  act  for  a  company,  they  impliedly  wairast 

tained  by    one  who,    relying  upon  and  their  authority  so  to  do ;  and  that  where 

induced  by  the  statements,  makes  such  a  they  stated  that  they  had  appointed  an 

purchase*.     And  it  is  sufficient  to  sustain  agent  with  certain  powers,  tliey  were  per- 

the  action  that  the  false  statements  were  sonally  liable  without  any  proof  of  actual 

one,  although  not  the  sole,  inducement  to  warranty,  as  that  would  be  implied  from 

the  purchase.      Morgan    v.    Skiddy,   62  the  appointment  of  the  agent.    ColoniAl 

N.  Y.  319.  Bank  v.  Cherry,  17  W.  R.  1081.    So,  di- 

1  Hill  V.  Fnizier,  22  Penn.  St.  820.  rectors  may  be  liable  for  the  fraudulent 

«  Per  Marttn,  J.,   in   Percy  v.  Mil-  acts  of  co-directors,   which    they  mi^dit 

landon,    8   Iju    675.      See,  also,    United  have    prevented.      Joint-Stock    Disconnt 

Society ».  Underwood.  9  Bush  (Ky.),617.  Co.  v.  Brown,  17  W.  R.  1087.    mere 

»  Sears  v.  Hotchkiss,  25  Conn.  171  ;  the  directors  of  a  railway  assumed  to  act, 

Howe  V.  Duel,    48  Barb.    (N.  Y.)  504  ;  by  accepting  biUs  of  exchange,  they  were 

Belmont  r.  Erie  R.  Co.,  62  id.  637;  West-  held    personally  Hable.       Owen  v.  Van 

em  Bank  of  Scotland  v,  Bairds,  L.  R.  Ulster,  10  C.  B.  818 ;  Roberts  v.  ButtoD. 

4  Ch.   881  ;    Turquand  v.  Marshall,  id.  14  Vt  195.     See  also  Turquand  t.  Mar- 

876  ;  Speering's  Appeal,  71  Penn.  St. -11  ;  shall.  L.  R.  6  Eq.  112.      As  to  personal 

Godbold  V.   Mobile  Bank,  11  Ala,  191 ;  liabmty  of  directors  for  a  check  drawn  by 

Smith  V.    Pratt ville  Mfg.   Co.,   29  Ala.  them  in  the  name  of  a  company,  and 

608 ;  Bank  of  St.  M.  v.  St  Johns,  25  signed  by  their  individual  names,  where 
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for  a  wrongful  disposition  or  appropriation  of  the  corporate  funds  or 
property,  they  are  liable ;  for  as  agents  and  trustees  of  the  corpora- 
tion, as  well  as  the  stockholders  and  creditors,  they  are  bound  to 
perform  their  duties  and  administer  the  trust  in  good  faith ;  and  any 
portion  of  the  corporate  property  wrongfully  received  by  them  is 
liable  to  the  satisfaction  of  the  claims  of  creditors  and  stockholders ; 
and  they  are  required,  in  a  proper  proceeding,  to  account  for  the 
same.  They  have  no  right  to  enter  into  or  participate  in  any  com- 
binations the  object  of  which  is  to  divest  the  corporation  of  its  prop- 
erty, and  obtain  it  for  themselves,  to  the  prejudice  of  the  members 
or  creditors.^ 

Neither  have  they  the  power  to  give  away  the  corporate  funds,  or 
deprive  the  corporation  of  its  means  to  accomplish  the  purposes  for 
which  it  was  chartered ;  *  or  dispose  of  the  stock  at  less  price  than 
fixed  by  the  charter ; '  or  in  a  manner  not  provided  by  the  charter ;  * 
or  release  subscriptions  to  the  stock  without  payment  of  the  same ;  ^ 
or  to  disregard  a  by-law  imposing  limitations  on  their  powers ;  or  to 
amend  such  by-laws  or  other  regulations  of  the  corporate  body,  so  as 
to  confer  greater  authority  upon  them.  And  a  breach  of  duty  in 
these  respects  would  subject  them  to  personal  liability .•  And  a 
resolution  of  a  board  of  directors,  the  design  and  effect  of  which  is 
to  transfer  the  property  of  the  company  to  themselves,  by  way  of 
inducement  to  pay  their  just  debts  to  the  company,  is  voidJ  So, 
for  any  wilful  breach  of  trust,  or  misapplication  of  the  corporate 
funds,  or  for  any  gross  neglect  of  or  inattention  to  their  duties  as 
trustees  or  directors,  they  are  liable  to  any  person  who  is  damaged 
thereby.®  Their  fiduciary  character  is  such  that  the  law  will  not 
permit  them  to  manage  the  affairs  of  the  corporation  for  their  per- 
sonal and  private  advantage,  or  for  the  advantage  of  any  particular 

tbey  were  held  personally  liable,  see  Ser-  ooiporation,   the    stockholders,   and    the 

rell  V.  Derbyshire,  &c.  R.  R,  Co.,  19  L.  J.  creditors.     Bedford  R.  R.  Co.  v.  Bowser, 

371 ;  8.  c,  9  C.  B.  811.  ante. 

^  Jackson  v.  Ludeling,  21  Wall.  (U.         >  Stevens  v,  Davison,  18  Gratt.  (Va.) 

&)  616.  819. 

«  Bedford  R.  R.   Co.   v.  Bowser,    48         »  Hillesr.  Parish,  14  N.  J.  Eq.  880. 
Penn.  St.  29.  8  Robinson    v.  Smith,    8   Paige    Ch. 

<  Stuiges  V.  Stetson,  &  Phil.  (Peon.)  (N.  Y.)  222.     See,  also,  Hodges  v.  New 

804.  England  Screw  Co.,  1  R  I.  312  ;  Butler  v. 

*  Royalton  v.  Tump.  Co.,  14  Vt  81L  Comwell  Iron  Co.,  2  Conn.  336 ;  Colquitt 

»  Bedford    R   R.  Co.   r.    Bowser,   48  v.  Howard,  11  Ga.  656  ;  Percy  v.  Millau- 

Penn.  St.  29  ;  Penohscot,  Ac.  R.  R  Co.  don,  8  La.  668  ;  United  Society  v.  Under- 

V.  Dann,  89  Me.  587.     Such  an  act  is  in  wood,  9  Bush  (Ky.),  617.     See  also  cases 

dflonigation  of  the  lights  of  the  State,  the  cited  under  the  two  previous  sections. 


384  CORPORATE  MEBTINQ8,  AND  DIBECTOBS.      [CHAP.  VHI. 

class  of  stockholders,  but  their  duty  requires  them  to  use  reasonable 
efforts  according  to  their  best  judgment  and  ability  for  the  general 
interests  of  the  corporation  and  its  stockholders  and  creditors.  Nor 
is  it  possible  to  limit  the  duty  of  a  director  of  a  corporation,  in  this 
respect,  to  the  time  while  he  was  acting  as  director  under  any  special 
delegation  of  power,  or  in  attendance  at  meetings  of  the  board.  He 
cannot,  while  director,  divest  himself  of  the  knowledge  which  he  has 
acquired,  in  confidence,  of  corporate  affairs,  or  of  the  value  of  corpo- 
rate property,  nor  be  allowed  to  use  it  to  his  own  advantage,^  or  to 
the  advantage  of  his  friends. 

A  stockholder  cannot  have  a  separate  action  at  law  against  the 
directors,  but  must  proceed  therefor  in  equity  in  such  a  manner  as 
to  protect  the  interests  of  the  corporation,  as  the  trustee  of  all  the 
stockholders  and  creditors.'  They  may  be  made  to  account  for 
breaches  of  trust,^  and  will  be  enjoined,  at  the  suit  either  of  the 

1  Hoyle  V.  Plattsburgh,  &c.  R.  Co.,  54  case  of  the  insolvency  of  the  company,  or 

N.  Y.  814.    See,  also,  Koehler  o.   Black  in  the  event  that  it  is  being  wound  up 

River  Falls  Co.,  2  Black  (U.  S.  C.  C),  under  the  management  of  a  receiver,  he 

715  ;  Kisley  V.  Indiana  &c.  R.  Co.,  1  Hun  entitled  to  set  off  the  amount  due  him, 

(V.  Y.),  202  ;  Gray  v.  N.  Y.  &  Virginia  S.  against  lawful  calls,  nor  to  set  off  against 

Co.,  3  id.  383 ;  Redmond  v.  Dickerson,  9  such  calls  anticipated  or  probable  divi- 

N.  J.  Eq.  597  ;  Hoffman  Steam  Coal  Co.  dends.     Ex  parte  Henry  Winsor,  8  Story 

V.   Cumberland  Coal  Co.,    16  Md.  466;  (U.  S.  C.  C),  411  ;   Cutler  v.  Middlesex 

Goodin  v.  Whitewater  Canal  Co.,  18  Ohio  Factory  Co.,  14  Pick.  (Mass.)  488  ;  Mc- 

St.    169;   Port  ».    Russell,  86  Ind.   60;  Laren  ».  Pennington,  1  Paige  |N.Y.),  102  ; 

Buel  V.  Buckingham,  16  Iowa,  234  ;  San  Osgood  v.  Ogden,  4  Keyes  (N.  Y.),  70. 
Francisco  R.  Co.  t;.    Bee,  48  Cal.    898  ;         «  Craig  v.  Gregg,   83  Penn.  St.  19  ; 

Drury  r.  Cross,  7  WaH.  (U.  S.)  802;  Chi-  Greaves  t;.  Gauge,  69  N.  Y.   154.    The 

cago,   &c.   R.  Co.  V.   Howard,  id.  892 ;  corporation  in  such  cases   should  bring 

Jackson  v.  Ludeling,  21  id.  616  ;  Heath  v.  the  action;  but  if  it  neglects  or  refuses 

Eiie  R.  Co.,  8  Blatchf.  (U.  S.  C.  C.)  847  ;  to  do  so,  the  stockholders  may  sue,  mak- 

Kni'opean,  &c.  R.  Co.  v.  Poor,  59  Me.  277  ;  ing  the  corporation  a  defendant     Allen 

Richards  v.  New  Hampshire  Ins.  Co.  43  v.  N.  J.  Southern  B.  B.  Co.,  49  How.  Pr. 

N.  H.,  268 ;   Fuller  v.   Dame,  18  Pick.  (N.  Y.)  14. 

(Mkss.)  472  ;  Peabody  v.  Flint,  6  Allen         »  Ramsey  r.  Erie  R  R.  Co.,  7  Abb.  Pr. 

(Mass.),   52;    Hodges   v.    New  England  (N.  Y.)  N.  s.  156;  Sears  «.  Hotchkiss,  25 

S(;rpw  Co.,  1  R.  I.  812  ;  Butts  v.  Woods,  Conn.  156;  Belmont  r.  Erie  K.  R.  Co.,  52 

87  N.  Y.  317  ;  Coleman  v.  Second  Ave.  Barb.  (N.  Y.)  687;  Howe  v.  Denn,  48  id. 

R.  Co.,  38  N.  Y.  201 ;  Ogden  v.  Murray,  504;  Shea  v.  Knoxville,  &c.  R.  R.  Co.,  6 

89  id.  207^;  Bliss  v,  Matteson,  45  id.  22  ;  Baxt.  (Tenn.)  277  ;  N.  Y.  k  New  Haven 

8.  c,  52  Barb.  848  ;  Scott  v.  DePeyster,  R.  R.  Co.  v,  Schuyler,  17  N.  Y.  692;  Rus- 

1  Edw.   Ch.  (N.  Y.)  518;  Blatchford  v.  sell  v.  Wakefield  Water  Works  Co.,  L.  R. 

Ross,  5  Abb.  Pr.    (N.  Y.)  438  ;  Buffalo,  20  Eq.  474;  McDougall «.  Gardener,  20  id. 

&c.  R.  Co.  V,  Lampson,  47  Barb.  (N.  Y.)  888;  Hazard  «.  Durant,  11  R.  I.  195; 

538  ;  Fremont  v.  Stone,  42  id.  169  ;  Cum-  Marseilles  Land  Co.  p.  Aldrich,  86  III.  504; 

berland  Coal  Co.  v.  Sherman.  30  id.  653  ;  Gray  v.  N.  Y.  &  Viiginia  Steamship  Co., 

Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  8  Hun  (N.  Y.),  383 ;  Chetlain  v.  Republic 

(N.  Y.)  64.     Nor  can  a  stockholder  who  Life  Ins.  Co.,  86  IlL  220;  Ottawa,  &c.  R.  R. 

is  also  a  creditor  of  the  corporation,  in  Co.  v.  Black,  79  id.  262;  Gratz  v.  Bedd» 
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corporation  or  a  stockholder,  from  wasting  or  misapplying  the  funds 
or  property  of  the  company.^  By  virtue  of  their  position  they  only 
acquire  the  right  to  manage  the  business  of  the  corporation,  and 
do  not  acquire  the  right  to  destroy  it  by  disposing  of  the  corporate 
property  essential  for  the  prosecution  of  the  corporate  busmess;* 
and  if  they  do  so,  or  attempt  to  do  so,  any  stockholder  may,  upon 
the  neglect  or  refusal  of  the  corporation  to  proceed  against  them, 
bring  a  suit  in  equity  in  behalf  of  all  the  stockholders  against  them, 
making  the  corporation  and  the  party  to  whom  the  sale  is  made,  or 
who  is  participating  in  the  fraud,  defendants  in  the  action.  Thus,  in 
a  New  York  case,*  the  plaintifiTs  were  large  stockholders  in  Tbe  New 
York  and  Virginia  Steamship  Company,  which  was  incorporated 
under  the  laws  of  New  York,  to  run  a  line  of  steamers  between  New 
York  and  Eichmond,  Virginia,  and  for  other  purposes.  In  July,  1867, 
while  the  company  was  doing  a  prosperous  business,  the  defendants, 
who  were  directors  of  the  company,  for  their  own  gain  and  advan- 
tage, and,  as  was  alleged,  for  the  purpose  of  defrauding  the  plaintiff 
and  other  stockholders,  unlawfully  and  fraudulently  sold  to  The  Old 
Dominion  Steamship  Company,  the  other  corporation  defendant,  all 
the  steamers  belonging  to  The  New  York  and  Virginia  Steamship  Com- 
pany at  a  sum  far  less  than  their  value,  and  received  in  pay  therefor 
4000  shares  of  the  stock  of  The  Old  Dominion  Steamship  Company, 
which  latter  company  was,  when  the  action  was  brought,  in  posses- 

4  B.   Mon.   (Ky.)  195;  Ryan  v.  Leaven-  How.  (U.  S.)  831;  Morgan  r.  New  Orleans 

worth,  &c.  B.  R.  Co.,  21  Kan.  865;  Dew-  M.  &  C.  R  R.  Co.,  1  Woods  (U.  8.  C.  C), 

ing  V.  Perdicardes,  96  U.  S.  193;  Pond  15;  Mussina  v.  Goldthwaite,  84  Tex.  135; 

V,  Vt-  Valley  R.  R.  Co.,  12  Blatchf.  (U.  S.  Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Gregory 

C.  C.)   280;  Bach  v.  Pacific  Mail  S.  a  t7.  Patchett,  33  Beav.  595;  Murcht?.  Eastern 

Co..  12  Abb.  Pr.  (N.  Y.)  N.  s.  373>  Cum-  B.  R.  Co.,   48  N.   H.  515 ;  Lagrange  ». 

berland   Coal  Co.  v.  Sherman,  80   Barb.  State  Treasurer,  24  Mich.  468  ;  Cook  v. 

(N.  Y.)  653 ;  Heath  v.  Erie  R,  R.  Co.,  8  Berlin  Woollen  Mill  Co.,  43  Wis.  488 ; 

Blatchf.    (U.   S.    C.   C.)   847  ;    Gray  r.  Foss  v.  Harbottle,  2  Hane,  461  ;  Samuels 

I^wia,    L.    R.   8  Eq.    526  ;    Peabody  v.  v.  Halladay,  Woolw.  (U.  S.  C.  C.)  400 ; 

Flint,    6   Allen  (Mass.),  52;   Atwopd  ».  Cogswell  r.  Bull,  89  Cal.  320. 
Merriwether,  L.  R.  5  Eq.  464,  n.  ;  Hoole         i  Sears  v.   Hotchkiss,  ante  ;  Citizens' 

r.  Great  Western  R.  R,  Co.,  L.  R.  3  Ch.  Loan  Association  v.  Lyon,  29  N.  J.  Eq. 

262;  Butts  v.  Wood,  37  N.  Y.  817;  Phos-  110  ;  Gray  r.  N.  Y.  &  Virginia  S.  S.  Co., 

nix  Bank  «.  Donnell,  40  N.  Y.  410;  Cun-  8  Hun  (N.  Y.),  383. 
ningham  r.  Pell,    5  Paige  Ch.   (N.  Y.)         «  Rollins  r.  Clay,  83  Me.  182;  Abbott 

607;   Abbott  ».  American   Hand  Rubber  v.  American  Hand  Rubber  Co.,  33  Barb. 

Co.,  83  Barb.  (N.  Y.)  678;  Robinwn  v,  (N.  Y.)  678. 

Smith,  8  Paige  Ch.  (N.  Y.)  222;  Hussey         »  Gray  v,  N.  Y.  &  Vii^nia  Steamship 

V,  Veazie,  24  Me.  12 ;  Wright  v.  Oroville  Co.,  8  Hun  (N.  Y.),  883;  Drury  r.  Cross, 

Mining  Co.,  4  Gal.  20  ;  Greaves  v.  Gauge,  7  Wall.  (U.  S.)  299;  Jackson  «.  Ludelinft 

69  N.  Y.  154;  Brewer  v.  Boston  Theatre,  21  Wall  (U.  S.)  616. 
104  Mass.  878;   Dodge  «.   WooLsey,  18 
VOL.  I.  —  25. 
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sion  of  the  vessels.  The  whole  transaction  was  charged  to  have 
been  done  for  the  purpose  of  breaking  up  and  ruining  The  New  York 
and  Virginia  Steamship  Company,  for  the  personal  benefit  of  the 
individual  defendants  and  their  confederates.  The  complaint  further 
averred  that  the  sale  was  made  to,  "and  received  and  accepted 
by.  The  Old  Dominion  Steamship  Company,  with  full  knowledge 
that  said  directors  had  no  right,  power,  or  authority  to  make  the 
sale  and  transfer,  and  that  the  same  was  made  and  consummated 
under  some  secret  and  fraudulent  agreement  between  the  directors 
and  the  defendant  The  Old  Dominion  Steamship  Company,  its 
ofBcers,  and  agents  were  to  be  mutually  benefited,  and  were  to  derive 
large  pecuniary  profits  and  advantages  at  the  expense  of,  and  in 
fraud  of,  the  rights  of  these  plaintiffs  and  the  other  stockholders 
of  The  New  York  and  Virginia  Steamship  Company."  The  com- 
plaint also  averred  that  the  directors  of  The  New  York  and  Vir- 
ginia Steamship  Company,  "  though  requested  so  to  do,  have  refused 
to  take  action  or  proceedings  to  recover  back  the  steamships  from 
the  defendant^  The  Old  Dominion  Steamship  Company." 

The  plaintiffs,  in  behalf  of  themselves  and  of  all  others  interested 
with  them  who  shall  come  in  and  seek  relief  by  the  action,  asked 
several  different  kinds  of  relief ;  among  which  was  a  prayer  that  the 
allied  fraudulent  sale  of  the  steamships  to  The  Old  Dominion  Steam- 
ship Company  be  set  aside,  and  the  property  restored.  The  defend- 
ants separately  demurred,  but  their  grounds  of  demurrer  were  the 
same,  although  presenting  somewhat  different  questions :  first,  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  each  defendant  demurring;  second,  that  the  plain- 
tiffs, as  stockholders  in  The  New  York  and  Virginia  Steamship 
Company,  had  no  right  to  maintain  the  action ;  and  third,  that  the 
several  causes  of  action  were  improperly  united  in  the  complaint ; 
that  is  to  say,  that  several  causes  of  action  stated  in  the  complaint, 
were  not  common  to  all  the  defendants,  but  could  only  be  main- 
tained against  some  separately. 

"  In  the  discussion  of  these  demurrers,"  said  Westbrook,  J., "  it 
must  of  course  be  assumed  that  the  allegations  of  the  complaint  are 
true ;  and  the  questions  presented  are, — 

"  1.  Can  a  stockholder  in  a  corporation,  in  behalf  of  himself  and 
other  stockholders  similarly  situated,  maintain  an  action  against 
such  corporation  and  its  directors,  to  set  aside  and  enjoin  transactions 
done  by  such  directors,  in  the  name  of  the  corporation,  for  their  own 
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{)eTSonal  gain  and  benefit,  and  in  fraud  of  the  rights  of  the  plaintiffs 
and  other  bond  fide  stockholders,  when  the  directors  have  been  re- 
quested to  bring  such  action  and  refused  ?  It  would  seem  that  a 
bare  statement  of  the  proposition  ought,  of  itself,  to  be  sufficient 
It  would  be  monstrous  to  hold  that  a  stockholder  had  no  standing 
in  court  to  protect  his  property  in  a  corporation,  which  fraudulent 
managers,  for  their  own  gain,  were  misapplying.  Such  a  rule  would 
place  every  stockholder  in  a  corporate  body  completely  at  the  mercy, 
and  in  the  power,  of  fraudulent  trustees  and  directors.  If  the  cases 
were  not  numerous  where  stockholders  have  been  allowed  to  main- 
tain bills  in  equity  for  frauds  committed  by  directors,  as  Judge 
Fancher  truly  said  they  were,  we  would  now  at  least  make  a  pre- 
cedent for  the  maintenance  of  such  an  action,  believing  that  sound 
public  policy  and  the  honest  and  discreet  management  of  corpora- 
tions require  it  The  right  of  the  present  plaintiffs  to  bring  an 
action  in  behalf  of  themselves  and  others  is  recognized  by  section 
119  of  the  Code,  where  it  is,  among  other  things,  provided:  '  When 
the  parties  are  very  numerous  and  it  may  be  impracticable  to  bring 
them  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole.' 

"  The  general  rule  is,  that  a  suit  brought  for  the  purpose  of  com- 
pelling the  ministerial  officers  of  a  private  corporation  to  account  for 
breach  of  official  duty  or  misapplication  of  corporate  funds,  should 
be  brought  in  the  name  of  the  corporation,  and  cannot  be  brought  in 
the  name  of  the  stockholders,  or  some  of  them.  But  as  a  court  of 
equity  never  permits  a  wrong  to  go  unredressed  merely  for  the  sake 
of  form,  if  it  appear  that  the  directors  of  a  corporation  refuse  in  such 
case  to  prosecute,  by  collusion  with  those  who  htui  made  themselves 
answerable  by  their  negligence  or  fraud,  or  if  the  corporation  is  still 
under  the  control  of  those  who  must  be  the  defendants  in  the  suit, 
the  stockholders,  who  are  the  real  parties  in  interest,  will  be  per- 
mitted to  file  a  bill  in  their  own  names,  making  the  corporation  a 
party  defendant.  And  if  the  stockholders  are  so  numerous  as  to 
render  it  impossible,  or  very  inconvenient,  to  bring  them  all  before 
the  court,  a  part  may  file  a  bill  in  behalf  of  themselves  and  all  others 
standing  in  the  same  situation.  The  jurisdiction  of  chancery  in  such 
cases  proceeds,  in  cases  of  joint-stock  corporations,  upon  the  same 
principles  as  are  applied  to  charitable  corporations  in  England.  The 
directors  are  the  trustees  or  managing  partners,  and  the  stockholders 
are  the  eestuia  que  trustent  and  have  a  joint  interest  iu  all  the  prop- 
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erty  and  effects  of  the  corporation ;  and  no  injury  that  the  stock- 
hulders  may  sustain  by  a  fraudulent  breach  of  trust  can,  upon 
the  general  principles  of  equity^  be  suffered  to  pass  without  a 
remedy. 

•'  In  Grant  on  Corporations,^  it  is  declared : '  A  corporator  may  not 
only  sue  singly  in  equity  the  directors,  etc,  or  the  company,  on 
behalf  of  himself  and  other  shareholders,  etc.,  but  he  may  also  join 
other  parties  as  defendants,  who  may  be  receiving  benefits  from  the 
transactions  which  he  impeaches.'  This  doctrine  contained  in  the 
elementary  works  has  been  repeatedly  recognized  in  the  courts.*  In 
an  action  brought  to  foreclose  a  mortgage  given  by  the  defendant, 
William  M.  Hally,  a  stockholder,  on  petition  showing  that  the  di- 
rectors did  not  intend  to  make  defence,  was  allowed  to  appear  and 
defend.  The  bill  was  dismissed,  and  the  complainants  appealed 
The  Supreme  Court  of  the  United  States  affirmed  the  decree.  Mr. 
Justice  Davis,  writing  the  opinion,  states  the  rule  as  it  is  stated 
supra,  for  the  purpose  of  showing  that  a  stockholder  has  a  standing 
in  court,  to  maintain  or  defend  a  suit  which  involves  illegal  or  fraud- 
ulent acts  of  the  directors  of  a  joint-stock  corporation.  In  another 
case,^  the  Supreme  Court  of  the  United  States  affirmed  the  same 
doctrine.  Mr.  Justice  Campbell  says :  *  The  frame  of  the  bill  im- 
plies that  this  contract  exceeds  the  powers  of  the  corporation,  and 
cannot  be  confirmed  against  a  dissenting  stockholder.  His  authority 
to  file  such  a  bill  is  supported  upon  this  ground  alone,*  The  usual 
and  more  approved  form  of  such  a  suit  being  that  of  one  or  more 
stockholders  to  sue  in  behalf  of  the  others.'  *  There  are  also  many 
other  cases  which  hold  the  same  principle.* 

"  The  cases  referred  to  abundantly  establish  that  if  the  allegations 
of  this  complaint  are  true,  there  is  a  cause  of  action  stated  against 
The  New  York  and  Virginia  Steamship  Company  and  its  directors. 
Upon  their  part,  the  appeal  was  argued  as  if  it  was  necessary  that 

1  Law  Libi-ary  (4th  series),  voL  65,  p.  DeG.  &S.  562;  Moseley  «.  Alston,  1  Phil. 

801.  790;  Wood  r.  Draper,  24  Barb.  (N.  Y.) 

a  Koehler  v.   The  Black  River  Falls  84. 
Iron  Co.,  2  Black  (U.  S.),  715.  •  Among  these  are  Robinson  v.  Smith, 

«  Zabriskie  v.  Cleveland  R.  R.  Co.,  28  8  Paige  Oh.  (N.  Y.)  222  ;  Cunningbam  i^ 

How.  (U.S.)  881.  PeU,  anU :   Peabody  v.   Flint,  6  Alkn 

*  Dodge  ».  WooUey,  18  How.  (U.  S.)  (Mass.),  52 ;  Blatchford  v.  The  K  Y.  * 

831 ;  Mott  r.  Penn.  11.  R  Co.,  80  Penn.  New  Haven  R  R.  Co.,  5  Abb.  Pr.  (N.  Y.) 

St  1;  Manderson  r.  Commercial  Bank,  28  276 ;  Cross  v.  Sackett,  2  Bosw.  (N.  Y.) 

i^  S79.  017 ;  Butterworth  v.  Fox,   15  How.  F^« 

»  Bemonw.  Rufford,  1  Sim.  {s.  a.)  850;  (N.  Y.)  545. 
Winch  V,   Birkenhead  H.  Railw.  Ca,  5 
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the  complaint  should  justify  all  the  relief  prayed  for,  whereas  it  is 
sufficient  if  it  states  a  cause  of  action,  the  demurrer  assuming  that 
none  is  averred.  No  opinion  is  expressed  upon  the  extent  of  the 
relief  which  can  be  granted  in  this  action.  It  seems  very  clear, 
however,  if  the  truth  of  the  allegations  contained  in  the  complaint 
be  established,  that  the  plaintiff  will  be  entitled  to  the  relief,  at 
least,  of  setting  aside  the  alleged  fraudulent  transfer  of  the  corpo- 
rate property.  This  would  be  justified,  if  the  proofs  supported  the 
averments. 

"2.  Can  the  action  be  sustained  against  The  Old  Dominion 
Steamship  Company,  upon  the  allegations  of  the  complaint  ?  It  is 
claimed  in  behalf  of  this  defendant,  that  the  present  suit  citnnot 
be  maintained,  because  the  pleading  states  that  that  corporation 
has  parted  with  its  property  for  the  vessels  purchased  of  The  New 
York  and  Virginia  Steamship  Company,  and  without  restoring  to  it 
its  property,  the  sale  and  purchase  cannot  be  set  aside. 

"  It  is  undoubtedly  a  general  rule,  that  he  who  seeks  to  repudiate 
a  contract  with  another  upon  the  ground  of  fraud,  must  restore 
that  which  he  has  received.  How  this  doctrine,  however,  can  be 
made  applicable  in  favor  of  this  defendant,  is  not  perceived.  The 
complaint  charges  that  The  Old  Dominion  Steamship  Company  is 
co-conspirator  with  the  other  defendants  to  defraud  the  plaintiffs 
and  those  whom  they  represent,  for  its  own  benefit  and  that  of' 
its  officers,  as  weU  as  for  the  gain  of  the  other  defendants.  Why 
should  the  plaintiffs  be  compelled  to  restore  to  it  property  which 
they  do  not  control,  and  which  such  defendant,  for  the  purpose  of 
defrauding  them,  placed  in  other  hands  ?  The  victims  of  a  con- 
spiracy (and  such  the  plaintiffs  are,  according  to  the  complaint, 
which  the  demurrer  admits)  surely  ought  not  to  be  called  upon  to 
make  good  to  one  of  the  conspirators  that  which  has  been  parted 
with  for  the  express  and  only  purpose  of  working  a  wrong  to  such 
victims.  He  who  has  been  engaged  in  an  attempt  to  defraud  an- 
other, should  be  left  to  relieve  himself  as  best  he  can ;  and  as  this 
corporation  must,  on  this  appeal,  be  regarded  as  occupying  just  that 
position,  it  will  be  left  to  establish  its  case  by  proof.  When  the 
cause  is  tried,  and  its  exact  status  as  to  the  transactions  ascertained, 
a  decree  protecting  its  rights,  if  it  has  any  worthy  of  being  protected, 
can  be  made.  Its  demurrer  is  of  no  force,  if  the  history  of  the  deal- 
ings between  the  defendants,  and  the  objects  thereof,  as  stated  in 
the  pleading  demurred  to,  be  trua 
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"  The  authorities  referred  to  above  ^  establish  that  The  Old  Domin- 
ion Steamship  Company,  as  one  receiving  benefits  of  the  transactions 
which  are  impeached,  is  a  proper  party  to  the  action.  Occuppng 
the  position  it  does,  —  that  of  an  active  participant  in  a  fraud  upon 
the  plaintiffs  and  their  associates,  —  the  argument  based  upon  the 
doctrine  of  principal  and  agent  does  not  apply.  It  is  true  that  a 
principal  who  adopts  a  fraud  of  an  agent,  by  taking  its  fruits,  has 
no  standing  to  maintain  an  action  to  set  aside  the  fraudulent  act ; 
but  surely,  when  the  party  implicated  has  aided  the  agent  in  com- 
mitting a  fraud  upon  a  principal,  and  was,  in  fact,  a  party  to  it,  he 
cannot  make  this  point  when  the  fruits  of  the  transaction  have  not 
come  into  the  principal's  hands.  The  complaint  shows  that  the 
stock  of  The  Old  Dominion  Steamship  Company,  received  in  pay- 
ment of  the  vessels,  has  not  come  into  the  treasury  of  the  other 
corporation,  and  consequently  the  plaintiffs  as  stockholders  have  not 
been  benefited.  The  plaintiffs  and  their  associates  have  none  of  the 
property  of  this  defendant,  or  the  proceeds  thereof  in  their  hands; 
and  if  the  complaint  is  true,  and  The  Old  Dominion  Steamship 
Company  is  a  loser  by  reason  of  its  fraudulent  attempt  to  entail  a 
loss  upon  others  for  its  own  advantage,  it  will  endure  only  that 
which  it  deserves  to  suffer."     The  demurrers  were  overruled 

So  too,  the  sale  of  stock  in  a  railroad  company  by  the  directors  at 
a  less  rate  than  the  price  fixed  in  the  charter,  is  a  fraud  upon  the 
law  and  the  stockholders.  The  issuing  by  the  directors  of  a  bond 
convertible  into  stock  is  the  same  in  effect  as  the  sale  of  so  much 
stock,  and  the  sale  of  such  a  bond  at  a  discount  is  unlawful  and 
void.  Stock  thus  taken  is,  in  the  hands  of  a  party  w^ith  notice,  suh- 
ject  to  the  right  of  prior  subscribers  to  have  it  reduced  to  the  charter 
value  of  the  shares.  A  power  given  to  the  directors  by  the  charter, 
to  sell  the  property  of  the  company,  or  notes  and  bonds  belonging  to 
it,  does  not  apply  to  the  capital  stock ;  nor  does  the  power  to  deter- 
mine the  time  and  terms  of  payment  of  subscriptions  for  stock  have 
any  reference  to  its  price.  The  case  is  different  in  principle  from 
the  sale  of  stock  on  execution  or  under  the  charter  on  default  of 
payment,  in  which  case  the  gain  or  loss  is  that  of  the  delinquent 
stockholder,  the  other  stockholders  not  being  in  any  way  affected. 
It  is  not  necessary  that  the  charter  should  contain  a  prohibition 
against  taking  subscriptions  at  less  than  the  charter  prica^ 

^  Grant  on  Corporations,  p.  290;  Pea-         *  Stniiges  v.   Stetaon,   1  Biss.  (U.  S. 
body  V.  Flint,  6  Allen  (Mass.),  52.  C.  C.)  246. 
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A  purchaser  of  stock  illegally  issued  by  the  directors  of  a  raili'oad 
company  at  less  than  the  charter  price,  may  rescind  bis  contract, 
and  recover  from  his  vendor  who  participated  in  the  illegal  issue  of 
the  stock  the  money  paid  for  his  stock.  The  issue  of  the  stock 
having  been  a  fraud  upon  the  law  and  stockholders,  the  purchaser, 
although  the  stock  has  been  regularly  transferred  to  him  upon  the 
books  of  the  company,  and  there  was  nothing  in  the  transaction,  as 
to  him,  to  awaken  his  suspicion,  may  elect  his  remedy,  and  is  not 
bound  to  remain  content  with  the  stock  transferred  to  him.  A 
large  amount  of  stock  having  been  thus  fraudulently  issued,  the 
prior  stockholders  being  entitled  to  reduce  it,  in  the  hands  of  parties 
with  notice,  to  the  amount  actually  paid  for,  the  fraud  in  which  the 
vendor  participated  is  material  in  its  effects  upon  the  rights  of  the 
purchaser.^ 

Sec.  152.  "What  miuit  be  shown,  to  sustain  Suit  against  Directors 
by  Stockholders.  —  In  equitable  proceedings  by  shareholders  of  a 
corporation  to  obtain  redress  for  loss  on  the  value  of  the  stock  by 
reason  of  wilful  and  fraudulent  mismanagement  of  the  affairs  of  the 
corporation,  by  some  of  its  directors,  in  order  to  make  the  directors  per- 
sonally liable,  the  proof  in  support  of  the  allegations  must  be  other  than 
of  mere  constructive  fraud  or  breaches  of  trust ;  tJiere  must  be  affirma- 
tive proof  of  tlie  misconduct  charged,  going  to  establish  fraud  infact^ 
They  are  personally  liable  in  equity,  for  the  consequences  of  frauds 
or  malfeasance,  or  for  such  gross  negligence  as  may  amount  to  a 
breach  of  trust,  to  the  damage  of  the  corporation  or  its  stockholders ; 
but  they  are  not  liable  for  the  consequences  of  unwise  or  indiscreet 
management,  if  their  conduct  is  entirely  due  to  mere  default  or  mis- 
takes of  judgment  And  the  onus  of  proof  of  fraud,  combination, 
or  gross  negligence,  to  render  them  personally  liable,  is  upon  the 
party  making  the  charges.^  It  is  said  in  some  of  the  cases  that 
there  is  no  legal  presumption  of  illegality  or  unfairness  in  transac- 
tions between  two  corporations,  from  the  mere  fact  that  a  portion  of 
the  board  of  directors  in  the  one  company  constituted  a  part  of  the 
board  of  directors  in  the  other  at  the  same  time,  and  participated 
in  the  dealings  l)etween  the  two  corporations.     It  is  only  wlien  their 

1  Fasdick  v,  Sturges,  1  Biss.   (U.  S.  qnand  v.   MarshaU,   L.   R.   4  Oh.   876  ; 

C.  C.)  255.  Hodges  v.  New  Eng.  Spring  Co.,  1  R.  I. 

*  Charitable  Corporation  v.  Sntton,  2  812. 
Atk.  400;  Speering'a  Appeal,  71  Penn.  St.         *  Booth  v.   Robinson,    55  Md.    419  ; 

1;  Overend  v.  Gumey,  L.  R.  4  Ch.  701 ;  Flagg  v.  Manhattan  R  R.  Co.,  20  Blatchf. 

Ovcrend  v.  Gibb,  L.  R.  5  H.  L.  480;  Tur-  (U.  S.  C.  C.)  142. 
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dealings  are  slunun  to  be  prejudicial  to  the  one  or  other  of  the  ccryo- 
rations  represented  by  tliem,  that  their  conduct  will  be  subject  to  a 
strict  and  severe  scrutiny  by  the  courts.^  But  the  rule  as  expressed 
in  the  case  last  cited,  it  seems  to  us,  is  not  the  rule  generally  held  \\\ 
such  case.  And  if,  as  is  generally  conceded,  the  directors  of  a  rail- 
road couipany,  although  not  technically  trustees,  neveitheless  stand 
in  such  a  fiduciary  relation  to  the  stockholdera  as  to  rest  uuder  tlie 
disabilities  of  trustees,  the  doctrine  of  the  Maryland  case,  supra,  is 
not  only  contrary  to  the  great  weight  of  authority,  but  also  to  the 
salutary  rule  that  trustees  and  agents  will  not  be  permitted  to  put 
themselves  in  a  position  where  their  interests  may  be  adverse  to  their 
ccstuis  que  trustent,  or  where  such  contract  or  relations  are  likely  to 
bring  them  into  conflict  with  their  duty  and  self-interest,  and  tempt 
them  to  be  unfaithful  to  the  superior  obligations  they  have  assumed  * 
And  this  rule  is  so  strict  that,  instead  of  the  cestui  que  trust  beio^ 
obliged  to  prove  that  the  transaction  is  fraudulent,  unfair,  or  disad- 
vantageous, he  is  entitled  to  recover  upon  mere  proof  of  the  adver>>€ 
relation,  and  the  trustees  will  not  be  permitted  to  shew  that  the  travs- 
a/Uion  was  in  fact  fair,  honest,  and  advantageous  to  the  corporatim? 
"  The  mere  fact  of  his  assuming  such  a  relation  is  an  abuse  of  his 
trust  and  authority  which  may  be  taken  advantage  of  by  any  cestui 
que  trust  whose  interest  is  affected,  and  who  has  not  assented 
thereto  *    The  rule  is  well  expressed  by  Mr.  Sugden  ^  as  follows : 

1  Alvey,  J.,  in  Robinson  v.  Booth,  56  cord  R.  R.  Co.,  59  N.  H.  — ;  MunsoD  r. 

Md.    419.     In  Cumberland  Coal  Co.   v.  Syracuse,  &c.  B.  R.  Co.,  29  Hun  (N.  Y.\ 

Pariflh,  42  id.   698;  Watt's  Appeal,   78  76. 

Penn.  St.  870 ;  Ashurst's  Appeal,  60  id.  •  Aberdeen  Ry.  Co.  p.  Blakie,  1  Macq. 

290,  —  the  burden  of  proving  fairness  is  461 ;  Pearson  v.  Concord  R.  R.  Co.,  59 

put  upon  the  trustee.    But  Merrick  v.  Peru  N.  H.  — ;  Oilman,  &c.  R.  R.  Co.  v.  Kelly, 

Iron  Co.,  61  111.  472,  and  Bael  v.  Buck-  77  lU.  426;  Stewart  r.  Lehigh  Valley  R.  R. 

ingham,   16  Iowa,   284,    agree  with  the  Co.,  38  N.  J.  L.  505  ;  Flint,  &e.  R.  R.  Co. 

principal  case,  and  place  the  burden  of  t>.  Dewey,  14  Mich.  477;  Wanlell  v.  Union 

proving  fraud  upon  the  stockholder.     See  Pacific  R.  R.  Co.,  108  U.  S.  651  ;  Marsh 

also  United  States  Rolling  Mills  Co.  v.  v.  Whittemore,  21  Wall.  (U.  S.)  178. 
Atlantic,  &c.  R.  R.  Co.,  84  Ohio  St.  450.  *  Remick  v.  Butterfield,  31  N.  H.  70: 

«  Pierce  on  Railroads,    86 ;    Butts  r.  Ashuelot  R  R  Co.  v.  Elliott,  57  N.  H. 

Wood,  37  N.  Y.  817;  Blake  v.  B.  R.  Co.,  897;  Hoitt  v.  Webb,  86  id.  158;  Hoitt  r. 

66  id.  485;  Koehler  v.  Black  River  Falls  Russell,   66  id.  669.      An   agent  cannot 

Iron  Co.,  2  Black  (U.  S.),  715  ;  Bliss  v.  make  a  profit  to  himself  out  of  the  busi- 

Matteson,  45  N.  Y.  25;  Barnes  v.  Brown,  ness  intrusted  to  him,  beyond  his  compen- 

80  id.  527:  Dunscombe  v.  N.  Y.,  &c.  R.  R.  sation.      Bain  v.  Brown,  56  N.  Y.  285; 

Co.,  84  N.  Y.   190  ;  Robinson  v.  Smith,  Marvin   v.  Buchanan,  62  Barb.   (N.  Y.) 

8  Paige  Ch.  (N.  Y.)  222  ;  Pearson  v.  Con-  468  ;  Dunoombe  v.  N.  Y.  &  Housatonic 
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"  He  that  is  intrusted  with  the  interest  of  others  cannot  be  allowed 
to  make  the  business  an  object  of  interest  to  himself;  because  from 
the  frailty  of  nature  one  who  has  the  power  will  too  readily  l)e 
seized  with  the  inclination  for  using  the  opportunity  to  his  interest, 
at  the  expense  of  those  for  whom  he  is  interested."  ^ 

The  same  person  cannot  act  for  himself,  and  at  the  same  time, 
with  respect  to  the  same  matter,  as  the  agent  for  another  whose 
interests  are  conflicting.  Thus,  a  person  cannot  be  a  purchaser  of 
property  and  at  the  same  time  the  agent  of  the  vendor.  The  two 
positions  impose  difierent  obligations,  and  their  union  woidd  at  once 
raise  a  conflict  between  interest  and  duty ;  and  constituted  as  hu- 
manity is,  in  the  majority  of  cases  duty  would  be  overborne  in 
the  struggle.^  The  law,  therefore,  will  always  condemn  the  transac- 
tion of  a  party  on  his  own  behalf  when,  in  respect  to  the  matter 
concerned,  he  is  an  agent  of  others,  and  will  relieve  against  it 
whenever  its  enforcement  is  seasonably  resisted.     Directors  of  cor- 

R.  R.  Co.,  84  N.  Y.  190;  Blako  v.  Buffalo  (N.  Y.),  413.     Whatever  is  received  by 

Creek  R.  R.  Co.,  56  N.  Y.  485.     Nor  can  an  agent  from  third  persons  in  the  busi- 

he  acquire  an    interest  in   the   property  ness  of  his  principal,   either  as  profits  or 

which  is  the  subject  of  his  agency  adverse  compensation,    belongs   to   the    principal, 

to  his  principal.     Parkist  v.  Alexander,  Howe  v.  Savory,  51  N.  Y.  631 ;  Morrison 

1  Johns.  Ch.  (N".  Y. )  394;  Reed  v.  Warner,  v.  Ogdensburgh  &  Lake  Chaniplain  R.  R. 

5  Paige  Ch.  (N.Y.)  650;  Bruce  t7.  Daven-  Co.,   52  Barb.   (N.   Y.)  173;   Minnesota 

port,   86  Barb.    (N.    Y.)   349  ;   Ci-am  v.  Central  R.  R.  Co.  v,  Moi>^n,  52  id.  217. 

Mitchell,  1  Sandf.  Ch.  (N.  Y.)  251.     And  Affirmed  by  the  Court  of  Appeals.     So  an 

if  he  is  entrusted  ;ivith  the  sale  of  real  agent  employed  to  examine  and  ascertain 

estate  or  other  property,  cannot,  directly  how  much  and  what  part  of  the  lands  of  his 

or  indirectly,  become  the  purchaser  there-  principalcan  be  sold  without  inconvenience, 

of  under  the  power  conferred  upon  him.  and  to  set  off*  by  metes  and  bounds  such  por- 

Dobaon  v.    Kacey,    3   Sandf.    Ch.   60 ;   8  tions  as  be  shall  deem  advisable,  and  report 

N.  Y.  216  ;  Little  Rock  &  Fort  Smith  his  proceedings  to  his  principal,  cannot, 

R.  R,  Co.  «.  Page,  35  Ark.  804.     The  after  examining  the  property  and  recom- 

policy  of  the  law   forbids  an  agent,  by  mending  a  sale  of  a  portion  thereof,  pur- 

any  underhand   management   or   device,  chaser  the  property,  and  take  a  conveyance 

from  becoming  the  owner  of  his  princi-  thereof  for  his  own  beneOt.     In  such  caso 

pal's  property  employed  in  of  about  the  the  principal  may  vacate  the  sale,  both  as 

agency.     Holloway   v.    Stevens,     1   Hun  against  the  agent  and  those  to  whom  he 

(X.  Y.),  308;  2  id.  884;  Bain  v.  Brown,  has  conveyed   with  notice  of   the   facts. 

56  N.  Y.  285.     And  an  agent  employed  Cumberland  Coal  &  Iron  Co.  v,  Sherman, 

to  sell  goods  for  his  principal  cannot  him-  80  Barb.  (N.  Y. )  553. 
self  become  the  purchaser.     McDonald  v.  i  See  also   Field,  J.,  in  Wardell   v. 

Lord,  2  Rob.   (N.   Y.)  7;   8.  p.  Bain  v.  Union  Pacific  R.  R.  Co.,  103  U.  S.  651  ; 

Brown,  56  N.  Y.  285.      Thus,  an  agent  Marsh  v.    Whittemore,   21  Wall.   (IT.  S.) 

employed  to  collect  a  mortgage   cannot  183 ;   Currier  v.    Green,    2  N.   H.    225  ; 

purchase  the  premises  at  the  sale  for  his  Hoyle  v.  Plattsburgh,  &c.  R.  R.  Co.,  54 

own  benefit,  though  he  bids  more  than  the  N.  Y.  314. 

price  limited  by  his  principal,     Moore  ».  •  Marsh    v.    Whittemore,    21     Wall. 

Moore,  4  Sandf.  Ch.   87,  5  N.  Y.   256.  (U.  S.)  183. 
And   flee   Wilaon   v.    Wilson,    4    Keyes 


394  COEPOEATB  MEETINGS,  AND  DIEECT0E8.      [CHAP.  VIIL 

porations,  and  all  other  persons  who  stand  in  a  fiduciary  relation  to 
other  parties,  and  are  clothed  with  power  to  act  for  them,  are  sub- 
ject to  this  rule ;  they  are  not  permitted  to  occupy  a  position  which 
will  conflict  with  the  interest  of  parties  they  represent  and  are 
bound  to  protect.  They  cannot,  as  agents  or  trustees,  enter  into  or 
authorize  contracts  on  behalf  of  those  for  whom  they  are  appointed 
to  act,  and  then  personally  participate  in  the  benefits.  Hence,  all 
arrangements  by  directors  of  a  railroad  company  to  secure  an  undue 
advantage  to  themselves  at  its  expense,  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  an  understanding 
that  they,  or  some  of  them,  shall  take  stock  in  it,  and  then  Uiat 
valuable  contracts  shall  be  given  to  it,  in  the  profits  of  which  they, 
as  stockholders  in  the  new  company,  are  to  share,  are  so  many 
unlawful  devices  to  enrich  themselves  to  the  detriment  of  the  stock- 
holders and  creditors  of  the  original  company,  and  will  be  condemned 
whenever  properly  brought  before  the  courts  for  consideration  ^  by 

1  Field,  J.,  in  Wardell  v.  Union  Pa-  the  duty  of  the  managing  directors  of  the 
cific  E.  K.  Co.,  lOS  U.  S.  261 ;  Great  vendor  company,  as  such,  to  obtain  the 
Luxembourg  Co.  v,  Magnay,  25  Beav.  highest  price  for  the  property,  while,  as 
586;  Benson  v.  Heathom,  1  Y.  &  C.  826;  stockholders  in  the  purchasing  company, 
Flint  &  Pere  Marquette  B.  Co.  v,  Dewey,  it  was  their  interest  to  buy  it  as  low  as 
14  Mich.  477;  European  &  N.  American  possible;  and  the  fact  that  a  majority  of 
R.  Co.  V.  Poor,  69  Me.  277 ;  Drury  v»  the  stockholders  of  the  vendor  companv, 
Cross,  7  WhU.  (U.  S.)  299.  In  Goodin  as  well  as^  the  directops,  might  have  per- 
V.  Cincinnati,  &c.  Canal  Co.,  18  Ohio  St.  sonal  interests  in  conflict  with  those  of 
169,  a  railroad  company  having  purchased  the  company  could  make  no  difference, 
a  majority  of  the  shares  of  stock  in  a  canal  A  director  does  not  represent  the  stock- 
company,  elected  for  the  latter  a  board  of  holders  as  peraons^  nor  does  he  represefd 
directors  who  were  in  the  interest  of  the  their  personal  interest.  He  represents 
railroad  company,  and  then,  with  the  as-  them  as  stockholders,  and  their  interests 
sent  of  said  board,  appropriated  the  entire  as  such.  He  is  trustee  for  the  company ; 
canal  and  property  of  the  canal  company  and  whenever  he  acts  against  its  interests, 
as  a  railroad  track,  paying  therefor  a  price  —  no  matter  how  much  he  thereby  bene- 
or  compensation  which  was  agreed 'upon  fits  foreign  interests  of  the  individaal 
by  the  directors  of  the  two  companies,  stockholders,  or  how  many  of  the  indi- 
but  which  was  far  below  the  actual  value  vidual  stockholders  act  with  him,  —he  is 
of  the  property.  It  was  held  that,  al-  guilty  of  a  breach  of  trust;  and  a  court  of 
though  the  stockholders  and  creditors  of  equity  will  set  his  acts  aside  at  the  in- 
the  canal  company  could  not,  after  the  stance  of  stockholders  or  creditore  who  are 
road  had  been  completed,  reclaim  the  damnified  thereby.  Any  act  of  the  di- 
property,  or  enjoin  its  use,  yet  they  were  rectory  by  which  they  intentionally  di- 
not  concluded  by  such  agreement,  so  far  minish  the  value  of  the  stock  or  property 
as  regarded  the  price  of  the  property,  but  of  the  company  is  a  breach  of  trust;  for 
could  by  action,  compel  the  railroad  com-  which  any  of  the  stockholders  or  creditors 
pany  to  account  for  its  additional  value ;  may  justly  complain,  although  all  the 
and  as  such  a  sale  was  in  effect  a  sale  by  other  stockholders  and  creditore  are  ben- 
a  trustee  to  himself,  the  vendor  and  pur-  efited  in  some  other  way  more  than  they 
chaser  were  in  the  same  interest.     It  waa  are  iiyured  as  such. 
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a  stockholder  who  has  in  no  wise  assented  to  the  contract  either 
before  or  since  the  fact,  and  has  made  timely  application  for  relief.^ 
The  reason  for  the  exclusion  of  all  inquiry  into  the  lonajides  of  the 
transaction,  or  whether  it  is  beneficial  to  the  cestui  que  trust  or  not, 
is  "  because  the  inquiry  is  so  easily  baffled  in  a  court  of  justice."  ^ 
"  It  is  to  avoid  the  necessity  of  any  such  inquiry,  in  which  justice 
might  be  baulked,  that  the  rule  takes  so  general  a  form."  •  "  The 
rule  is  founded  in  the  known  weakness  of  human  nature,  and  the 
peril  of  permitting  any  sort  of  collusion  between  the  personal  inter- 
ests of  the  individual  and  his  duties  as  trustee  in  his  fiduciary 
character."*  "It  is  founded  in  the  danger  of  imposition  and  the 
presumption  of  the  existence  of  fraud  which  is  inaccessible  to  the 
eye  of  the  court.  The  policy  of  the  rule  is  to  shu^  the  door  against 
temptation" *  '* It  is  not  enough  for  the  trustee  to  say,  *  You  cannot 
prove  fraud ;'  as  it  is  in  his  power  to  conceal  it." ^  "It  is  presumptio 
juris  et  dejure  that  when  a  person  stands  in  these  inconsistent  rela- 
tions of  both  buyer  and  seller  there  are  dangers ;  and  it  is  not  rele- 
vant to  say  it  is  impossible  that  there  could  be  any  in  the  particular 
case."  ^  "  It  may  sometimes  happen  thai  the  terms  on  which  a  trustee 
has  dealt  or  attempted  to  deal  with  the  estate  or  interests  of  those  for 
whom  he  is  trustee  mxiy  he  as  good  as  could  have  been  obtained  from 
any  other  person ;  they  may  even  at  the  time  have  been  better.  But 
still,  so  inflexible  is  the  rule  that  no  inquiry  on  that  subject  is  per- 
mitted"  ®    "  When  agents  and  others  acting  in  a  fiduciary  capacity 

1  Onman,  &c  B.  R.  Co.  v.  KeUy,  77  Duncombe  v.  N.  Y.  &c.  R  R.  Co.,  84 

IlL  426  ;  Flint,  &c.  R.  R.  Co.  v.  Dewey,  id.   190;  Coleman  v.  Second  Av.  R.  R. 

14  Mich.  477 ;  YeackeU  v,  Litchfield,  18  Co.,  88  id.  201  j  Jewett  v.  Miller,  10  id. 

Allen  (Mass.),  417;  Coles  v,  Trethcock,  9  402 ;  Aberdeen  Railw.  Co.  v.  Blaikie,  1 

Ves.   234  ;    Michoud  v,   Girod,'  4   How.  Macq.  461  ;  Lewis  v,  HiUman,  8  H.  L. 

(U.  S.)  508  ;  Sparhawk  v.  Allen,  21  N.  H.  Cas,  607 ;  £x  parte  James,  8  Ves.  887  ; 

9  ;  Dwight  v.  Blackmer,  2  Mich.  830 ;  Whelpdale  v.   Cookson,    1   Ves.    Sr.   8  ; 

Clate  V.   Barron,   2  id.  192 ;  Raisin  v.  Cumberland    Coal    Co.   v.   Sherman,    80 

Clark,   41  Md.  158 ;  Ric6  v.  Wood,  113  Barb.  (N.  Y.)  553. 
Mass.  138 ;  Goodin  v.  Canal  Co.,  18  Ohio         >  Lord  Eldon  in  Hatch  v.  Hatch,  9 

St.    169 ;    Monroe  v.  Allaine,   2  Caines  Yes.  297. 

(N.  Y.),  183  ;  Buel  v.  Buckingham,  16         «  Jewett  v.  Miller,  10  N.  Y.  402. 
Iowa,  284  ;  Ex  parte  Hughes,  6  Ves.  617;         *  Duncombe  v,  N.  Y.  &c.  R.  R.  Co., 

AUen  V.  Bryan,  7  Ired.  (N.  C.)  Eq.  276 ;  84  N.  Y.  190. 

Hatch  V.  Hatch,  9  Ves.  297 ;  White  t;.         »  Van  Epps  v.  Van  Epps,  9  Paige  Ch. 

Trotter,  22  Miss.  30 ;  Green  v,  Sargeant,  (N.  Y.)  237. 

23  Vt.  466 ;  Van  Epps  v.  Van  Epps,  9         •  Lord  Hardwicke  in  Whelpdale  v, 

Paige  Ch.  (N.  Y.)  237;  Barnes  v.  Brown,  Cookson,  1  Ves.  Sr.  8. 
80  N.  Y.  627  ;  Holt  v,  Hqlt,  1  Ch.  Cas.         7  Ix)rd  Jafprby  in  Hughes  v.  Wat- 

190 ;  Keech  v.  Sanford,  3  Eq.  Cas.  Abr.  son,  Scotland,  1846. 
741 ;  Gardiner  v.  Ogden,  22  N..  Y.  827  ;         ^  Lord     C&amworth     in     Aberdeen 
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understand  that  these  rules  vill  be  enforced  even  withovi  'proof  of 
actual  fraud  the  honest  will  keep  clear  of  all  dealings  falling  within 
the  prohibition,  and  those  dishonestly  inclined  will  conclude  that  it 
is  useless  to  exercise  their  wits  in  contrivances  to  evade  it"  ^  Such 
acts  are  ti^eated  as  a  fraud  in  law,  and  no  proof  that  it  was  not  a  fraud 
in  fact  can  overcome  the  presumption  arising  therefrom.*  These 
rules  were  all  applied  in  a  recent  case  in  New  Hampshire.®  In  that 
case  the  managers  of  two  railroads  connecting  with  the  defendant 
railroad,  purchased  a  majority  of  the  stock  of  the  defendant  company, 
and  became  directors  of  the  defendant  company,  for  the  purpose 
of  making  contracts  with  the  defendant  company  more  favorable  to 
their  companies  than  the  existing  ones.  Smith,  J.,  states  the  facts 
and  the  questions  involved  thus :  "  The  gist  of  the  referee's  report 
is,  that  the  two  upper  roads  (i «.,  the  managers  of  the  two  upper 
roads,  acting  in  the  interests  of  those  roads)  bought  a  controlling 
interest  in  the  stock  of  the  Concord  Eailroad  for  the  purpose  of 
making  with  themselves,  as  controlling  managers  of  the  Concord  road, 
contracts  more  favorable  to  themselves ;  and  they  accomplished  that 
purpose.  The  upper  roads  having  bought  Concord  Bailroad  stock  for 
the  purpose  of  controlling  that  road  for  their  own  advantage,  having 
exercised  their  control  of  it  by  making  certain  contracts  with  them- 
selves, and  having  passed  the  vote  of  indemnity  for  their  own  bene- 
fit, the  question  is  whether  they  can  be  allowed,  against  the 
objection  of  a  stockholder  in  the  Concord  road,  to  execute  their 
illegal  contracts  and  their  illegal  vote,  on  the  ground  that  the  con- 
tracts and  vote  are  just  and  fair,  and  such  as  the  Concord  road  ought 
to  have  made  and  passed.  We  do  not  stop  to  inquire  how  much 
weight  is  to  be  given  to  the  findings  of  the  referee  in  respect  to 
the  justness  of  these  contracts,  or  the  validity  of  these  claims  of  the 
upper  roads  against  the  Concord.  The  Concord  road  being  in  the 
control  and  management  of  the  upper  roads,  such  defence  was  ma<le 
before  the  referee  as  a  management  hostile  to  its  interests,  wherever 

Railw.  Co.  V.  Blakie,  1  Macq.  461.    See         «  Cobnrn  v.  Pickering,  8  N.  H.  415. 
also  Michoud  V.  Girod,  4  How.  (U.S.)  603;         •  Pearson  v.  Concord  R.  R.  Co.,  59 

Davone  r.  Fanning,  2  Johns.  Ch.  (N.  Y.)  N.  H,    The  opinion  of  Smith,  J.,  in  this 

252;  York  Buildings  Co.  v.  Mackenzie,  8  case,  contains  a  masterly  review  of  the 

Bro.  P.  C.  42 ;  Pearson  v.  Concord  R.  R.  cases,  and  a  clear  and  succinct  statement 

Co.,  69  N.  H.  — .  of  the  principles  involved,  and  will  neces- 

1  Bain  v.  Brown,  56  N.  Y.  288;  Farm-  sarily  rank  as  a  leading  authority  in  quel- 

era',  Ac.  Bank  v,  Downey,  58  Gal.  466  ;  tions  under  this  head. 
81  Am.  Rep.  62;  Davis  v.  Rock  Creek, 
&c.  Co.,  55  Cal.  859 ;  86  Am.  Rep.  42. 
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they  conflicted  with  those  of  the  upper  roads,  chose  to  make.     In 
the  view  which  we  take  of  this  case,  we  regard  his  findings  in  this 

respect  as  immaterial,  and  answer  the  question  in  the  negative." 

The  court  held  that  the  contract  was  invalid,  and  that  neither  the 
2ood  faith  nor  the  fairness  of  the  transaction  could  be  considered.^ 

^  Shfth,  J.,  in  the  coarse  of  his  opinion,  purposes  their  interests  are  not  adverse, 
says:  "The  immediate  government  and  The  harmonious  working  of  the  several 
direction  of  the  affaire  of  the  Concord  Rail-  parts,  when  a  lai^e  portion  of  its  busi- 
road  arc,  by  its  charter,  vested  in  a  board  ness  is  the  transportation  of  goods  and 
ofsevendirectors^to  be  chosen  by  the  mem-  passengers  over  the  whole  line,  requires 
hers  of  the  corporation.  In  this  respect  the  unity  of  purpose  and  management.  But 
stockholders  have  no  voice  and  no  vote,  however  all  this  may  be,  it  cannot  dis- 
They  are  as  powerless  as  a  ward  in  the  place  or  override  the  rights  of  the  stock- 
hands  of  his  guardian.  The  law  requires  of  holders  of  a  single  road,  that  it  shaU  be 
a  guardian  self-denial,  integrity,  diligent  operated  primarily  in  their  own  interest, 
attention,  an  eye  single  to  the  interest  of  In  £nglaud,  Parliament  has  declared  by 
his  ward,  and  that  he  be  above  merce-  statute  (8  &  9  Vict.,  ch.  16)  that  no  per- 
nary  motives,  —  Sparhawk  v.  Allen,  21  son  interested  in  any  contract  with  a  cor- 
N.  H.  9,  26,  —  qualities  no  less  requisite  poration  shall  be  capable  of  being  a 
iu  a  director  in  the  discharge  of  his  duty,  director  thereof ;  and  if  any  director  shall 
To  whom  shall  the  stockholders  look  with  directly  or  indirectly  be  concerned  in  any 
confidence  that  their  interests  will  be  pro-  contract  with  the  corporation,  his  office 
tectod  but  to  their  directors?  And  when  shall  become  vacant.  The  office  becomes 
the  stockholders'  interests  are  sacrificed  or  vacant,  although  in  a  suit  at  law  between 
threatened,  they  have  no  other  resort  for  the  parties  upon  such  a  contract  the  con- 
protection  except  to  a  court  of  chancery,  tract  is  not  held  void.  Foster  v,  Oxford, 
We  think  this  is  a  case  where  the  law  is  kc.  R.  Co.,  13  C.  B.  200 ;  76  E.  C.  L. 
called  upon  to  interpose  its  aid  in  behalf  of  200.  Such  contracts  are  voidable  in  equity 
the  stockholders.  March  v.  Eastern  R.  R.  at  the  suit  of  a  stockholder.  We  have  no 
Co.,  40  N.  H.  548,  567.  We  do  not  say  such  statute,  but  reason  and  common 
that  the  contracts  made  by  the  defend-  sense,  and  all  the  analogies  of  the  law, 
ants  for  rates  over  the  lower  roads  are  not  forbid  that  a  person  should  act  in  a  posi- 
fair  and  just ;  nor  that  the  upper  roads  tion  of  trust  where  self-interest  conflicts 
have  not  valid  and  legal  claims  against  with  duty.  The  consciences  of  men  in 
the  Concord  road.  These  questions  can-  such  positions  will  not  stand  the  strain  of 
not  be  litigated  or  contested  with  the  up-  self-interest.  We  approve  the  remarks  of 
per  roads  by  a  board  of  Concord  railroad  Welch,  J.,  in  Goodin  r.  Canal  Co.,  18 
directors  whose  interests  are  opposed  to  Ohio  St.  169  :  'A  director  whose  personal 
those  of  the  Concord  road,  and  are  in  har-  interests  are  adverse  to  those  of  the  corpo- 
mony  with  those  of  the  upper  roads.  In  ration  has  no  right  to  be  or  act  as  a  direc- 
the  making  of  these  coutracts,  and  in  the  tor.  As  soon  as  he  finds  that  he  has 
settlement  of  these  claims,  the  stockhold-  personal  interests  which  are  in  conflict 
crs  of  the  Concord  road  have  the  legal  with  those  of  the  company,  he  ought  to 
right  to  the  services  of  directors  whose  in-  resign.  No  matter  if  a  majority  of  the 
terests  are  not  hostile  to  their  interests,  stockholders  as  well  as  himself  have  per- 
A  director  or  stockholder  in  the  Northern,  sonal  interests  in  conflict  with  those  of 
or  Boston,  Concord,  and  Montreal  road  is  the  company.  He  does  not  represent  them 
not  such  a  director.  It  may,  for  most  as  persons  or  represent  their  personal  in- 
purposes,  be  convenient  and  desirable  that  terest.  He  represents  them  as  stockhold- 
tbe  same  person  or  persons  should  act  as  ers,  and  their  interests  as  such.'  Rolling 
directors  of  two  or  more  roads  forming  Stock  Co.  v.  Railroad  Co.,  84  Ohio  St.  465, 
parts  of  a  continnous  line.     For  many  was  a  stockholders*  bill  for  an  ii^uuctlon. 


898  CORPORATE  MEETINGS,  AND  DIRECTORS.      [CHAP.  VOL 

Sec.  153.  Powers  of  Directors. —  The  powers  of  directors  of  a 
railroad  or  any  other  corporation  are,  as  we  have  seen,  such  as  are 
expressly  conferred  by  the  charter,  and  by-laws  made  in  pursuance 
thereof,  and  such  as  are  incidental  to  or  implied  from  the  nature  and 
character  of  the  business,  and  the  customary  methods  of  transacting 
it ;  and,  except  in  so  far  as  they  are  expressly  or  impliedly  restrained 
by  the  charter,  by-laws,  or  general  law,  they  may  do  any  act  which 
the  corporation  itself  can  do  or  ratify.^    Their  authority  may  be  said 

The  plaintiflTs  board  of  five  directors  were  (N.  Y.)  466  ;  Kitchen  v.  Railroad  Co.,  69 
members  of  the  defendant's  board  of  thir-  Mo.  224;  Kelly  ».  Railroad  Co.,  77  IIL  426; 
teen.  The  bill  was  dismissed  because  not  Koehler  v.  Black  River,  &c.  Ca,  2  Black 
seasonably  brought,  and  the  remarks  of  (U.  S.),  720  ;  1  Perry  on  Trusts,  §  207, 
the  court  to  the  effect  that  the  agreement  and  cases  ;  Pierce  on  Railroads,  86-40,  and 
sought  to  be  set  aside  was  valid  because  cases  ;  Green's  Brice's  Ultra  Vires,  477,  n. 
executed  by  a  majority  of  the  board  with-  (a)  and  cases.  Stockholders  and  creditor 
out  the  interested  directors,  would  seem  to  are  entitled  not  only  to  the  vote  of  a  di- 
be  dicta,  Ashurst's  Appeal,  60  Penn.  St.  rector  in  the  board,  but  to  his  iuflnenoe 
291,  and  Watts'  Appeal,  78  id.  870,  are  and  aigument  in  discussion.  Ogden  e. 
sometimes  cited  to  the  point  that  con-  Murray,  89  N.  Y.  202,  207 ;  Aberdeen 
tracts  or  sales  made  by  a  board  of  direc-  Ry.  Co.  v,  Blakie,  1  Macq.  H.  L.  Cas. 
tors  with  or  to  some  of  their  number,  may  461,  where  the  court  said  ;  *  It  was  Mr. 
be  sustained  in  equity  ;  and  the  remarks  of  Blakie's  duty  to  give  to  his  co-din^'tors, 
the  court  are  to  the  point  that  such  con-  and  through  them  to  the  company,  the  full 
tracts  and  sales  may  be  upheld  if  their  benefit  ofall  the  knowledge  and  skill  which 
perfect  fairness  is  shown.  These  cases  he  could  bring  to  bear  on  the  subject'  In 
were  stockholders'  bills  to  set  aside  sales  Barnes  v.  Brown,  80  N.  Y.  527,  536,  the 
of  property,  upon  the  ground  of  a  viola-  court  said :  '  If  he  (plaintiff)  had  attempted 
tion  of  fiduciary  duty.  Relief  was  denied  to  perform  the  contract  while  he  was  direc- 
upon  the  ground  that  the  applications  came  tor,  the  stockholders  could  probably  have 
too  late.  Flagg  v.  Manhattan  R.  R.  Co.,  intervened  by  some  suit  in  equity  adapted 
20  Blatchf.  (U.  S.  C.  C.)  142,  decides  that  to  the  nature  of  the  case,  to  nullify  the 
where  an  agreement  is  made  by  the  direc-  contract  as  to  him,  or  to  restrain  hrm  as 
tors  relinquishing  the  right  to  a  guaranty  to  the  performance  thereof,  or  to  compel 
of  dividends  to  a  corporation  by  another  him  to  elect  to  resign  his  office  of  director 
corporation,  the  execution  of  the  agree-  or  to  give  up  the  contract'  Howctct 
meut  will  not  be  enjoined  at  the  suit  of  a  much  the  authorities  may  differ  in  other 
stockholder,  because  three  of  the  directors  respects,  we  have  found  in  our  ezamina* 
voting  were  also  stockholders  in  the  guar-  tion  no  case  that  upholds  an  interested  di- 
antor  corporation,  it  appearing  that  with-  rector  in  taking  part  in  the  action  ordelib- 
out  counting  their  votes,  a  majority  of  the  eration  of  a  board  in  regard  to  a  subject  in 
directors  voted  for  the  measure.  So  far  as  which  he  was  personally  interested,  either 
we  are  able  to  discover,  this  case  stands  alone  or  with  other  contracting  partiea 
alone,  unsupported  by  a-  single  authority  Our  conclusion  upon  this  part  of  the  ease 
in  this  countiy  or  in  England.  In  Butts  is,  that  for  the  purpose  of  making  con- 
V.  Wood,  88  Barb.  181  ;  8.  c,  87  N.  Y.  tracts  with  the  upper  roads,  and  settling 
817,  the  action  of  a  majority  of  two  in  a  the  claims  of  those  roads  against  the  Con- 
board  of  three,  passing  upon  the  claim  of  cord  road,  no  director  or  stockholder  is 
a  third  director,  who  also  voted,  was  set  those  roads  can  act  as  a  director  of  the 
aside  at  the  instance  of  one  of  the  atock-  Concord  road." 

holders.    See  also  Wardens  of  St  James         ^  Bank  of  Middlebury  v.  Rutland  & 

v.  Rector  Church  of  Redeemer,  46  Barb.  Washington  R.  R.  Co.,  SO  Yt  169;  Oop 
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to  be  original  rather  than  delegated,  for,  although  the  stockholders 
elect  the  directors,  their  power  and  avihority  is  derived  from  the 
charter}  and  while  the  stockholders,  by  electing  them  to  the  office, 
are  instrumental  in  clothing  them  with  authority,  yet  they  do  not 
stand  in  the  relation  of  principals ;  and,  except  when  certain  powers 
are  expressly  reserved  to  the  stockholders  by  the  charter,  the  direc- 

don  V.  Preston,  1  Watts  (Penn. ),  885 ;  608 ;  Ridgway  r.  Farmers*  Bank,  12  id. 
WhJtweU  V.  Waraer,  20  Vt.  426  ;  Wright  256;  Bank  of  Kentucky*.  Schuylkill  Bank, 
r.  Oraville  Mining  Co.,  40  Cal.  20.  If  the  1  Pars.  Sel.  Cas.  180;  State  v.  Bank  of 
managpment  of  a  corporation  is  committed  Louisiana,  6  La.  745;  Salem  Bank  v. 
to  the  directors  by  the  charter,  they  alone  Gloucester  Bank,  17  Mass.  29,  where  it  is 
have  the  power  to  manage  and  control  its  held  that,  if  the  general  power  of  making 
bttsinesB,  and  the  honest  exercise  of  their  by-laws  is  left  by  the  charter  to  the  cor- 
judgment  within  the  provisions  of  the  cor-  poration  at  large,  the  power  of  the  board 
porate  powers  is  absolute  and  exclusive,  of  directors  may  be  circumscribed  by  them. 
U.  S.  Bank  v.  Dandridge,  12  Wheat  (U.  S.)  In  Conro  v.  Port  Henry  Iron  Co.,  12  Barb. 
112,  and  the  stockholders  have  no  right  to  (N.  Y.)  27,  a  lease  was  made  by  the  stock- 
interfere.  Their  remedy  for  mismanage-  holders  instead  of  the  directors,  and  the 
ment,  resulting  from  a  lack  of  ability  or  charter  provided  for  a  board  of  directors  of 
judgment  on  the  part  of  these  agents,  is  the  corporation  with  general  powers.  The 
to  make  a  change  of  them  at  a  proper  court  say  :  **  It  is  quite  obvious  from  the 
meeting  held  for  that  purpose.  In  this  charter,  that  the  company  could  do  no  act 
way  a  change  of  management  and  of  the  except  through  the  directors.  When  the 
hnsinesa  policy  may  be  effected  to  suit  the  charter  prescribes  the  mode  of  its  action, 
interests  or  the  wishes  of  a  mcgority  of  its  injunctions  must  be  rigidly  pursued, 
the  members.  On  the  subject  of  the  ex-  ...  The  stockholders  in  this  case  had 
doaiveness  of  the  authority  of  the  direc-  no  power  to  make  a  lease  or  do  any  other 
tors  of  a  corporation,  and  their  exemption  administrative  act  in  the  management  of 
from  any  interference  on  the  part  of  the  the  affairs  of  the  corporation.  If  a  case 
stockholders,  and  their  right  to  control  could  be  made  at  all,  it  could  be  executed 
and  manage  the  corporate  affairs,  within  only  in  pursuance  of  an  act  of  the  direc- 
the  scope  of  the  authority  conferred  upon  tors,  who  are  appointed  by  the  charter  for 
them,  it  may  be  said  that  it  may  well  be  the  management  of  its  affairs.  It  is  no 
doubted  whether  a  general  meeting  of  the  answer  that  individual  stockholders,  who 
stockholders  of  a  corporation  could  be  le-  were  present  at  the  meeting  when  the  lease 
gaily  held  for  any  other  purpose  than  the  was  ordered,  were  al8o  directors.  They 
selection  of  a  board  of  directors.  Such  a  did  not  meet  or  act  as  directors,  but  as 
meeting  as  to  any  other  purpose  or  object  stockholders." 

could  only  be  advisory  to  the  board  of  di-  ^  Dana  v.  Bank  of  United  States,  6 
rectors.  It  would  have  no  power  to  take  W.  &  S.  (Penn. )  228  ;  Bank  of  Middle- 
under  its  charge  or  put  under  the  charge  bury  v.  Rutland  &  Washington  R.  R.  Co., 
of  others  the  affairs  of  the  ;M>mpany.  The  ante  ;  Chetlain  v.  Republic,  &c.  Ins.  Co.,  86 
president  and  directors  of  a  corporation  lU.  220 ;  State  v.  Smith,  48  Vt.  266  ;  Mil- 
have  been  said  to  be  the  agents  of  the  stock-  ler  V.  R.  &  W.  R.  R.  Co.,  86  Vt.  452; 
holders  ;  but  this  expression  must  be  un-  Wright  v.  Oraville  Mining  Co. ,  40  Gal.  20  ; 
derstood  in  view  of,  and  must  be  limited  Dayton,  &c  R.  R.  Co.  v.  Hatch,  1  Dis. 
to,  the  sulject  under  consideration.  In  (Ohio)  84  ;  Hoyt  v.  Thompson,  19  N.  Y. 
anything  like  a  general  or  universal  sense,  207  ;  Shaw  v.  Norfolk  Co.  R.  R.  Co.,  16 
it  will  be  readily  seen  that  it  cannot  be  true.  Gray  (Mass.),  407;  Watt's  Appeal,  78 
Dayton,  Ac  R.  R.  Co.  v.  Hatch,  1  Dis.  Penn.  St.  870  ;  Conro  v.  Port  Henry  Iron 
(Ohio)  84 ;  Whitwell  v.  Warner,  20  Vt.  Co.,  12  Barb.  (N.  Y.)  27  ;  Wood  Hydrau- 
425  ;  Com.  v.  Bomau  Cath.  Soc.,  6  S.  ft  R.  lie  Hose,  &c.  Co.,  45  Qa.  84. 
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tors  are  invested  with  the  exclusive  right  to  govern  and  manage  the 
business  of  the  corporation.^ 

The  implied  powere  of  directors  are  such  as  are  incident  to  the 
prosecution  of  the  business,  and  as  are  necessary  to  accomplish  the 
objects  and  purposes  for  which  the  corporation  was  formed,  and  for 
the  performance  of  their  duties ;  and  they  are  much  more  nameroos 
than  their  express  powers.  It  is  hardly  necessary  to  say  that  they 
have  no  authority  to  do  an  act  which  the  corporation  itself  has 
not  the  power  to  do  or  ratify ;  but  unless  restricted  by  the  charter, 
by-laws,  or  usage,  they  may  ordinarily  do  any  act  which  the  corpo- 
ration can  do.^  The  question  as  to  what  their  implied  powers  are, 
is  necessarily  one  of  construction,  and  the  act  done  is  to  be  regarded 
first  in  reference  to  the  express  powers  conferred,  and  second,  in  view 
of  the  necessities  and  convenient  and  economical  management  and 
prosecution  of  the  business.  In  the  case  of  railroad  corporations, 
the  nature  of  the  business  and  the  interests  involved  necessarily  re- 
quires that  large  discretion  and  extensive  powers  should  be  invested 
in  and  exercised  by  them ;  and  so  long  as  they  keep  within  the  scope 
of  the  powers  delegated  to  the  corporation  and  to  them,  under  the 
charter  and  by-laws,  their  power  is  supreme  as  to  the  corporate 
mapageraent.  It  would  be  impracticable  to  specify  in  detail  what 
acts  they  may  do ;  and  it  would  be  equally  so  to  point  out  what  they 
may  not  do.  They  are  agents  of  the  corporation;  and  as  a  rule,  in 
this  country,  but  very  few  powers  of  control  are  reserved  to  the  cor- 
poration by  the  charter,  except  the  right  to  elect  the  oflScers  and  to 
pass  upon  questions  of  leasing  or  selling  the  franchises  and  property 
of  the  corporation,  or  consolidating  with  other  corporations ;  and  in 
every  instance  in  order  to  ascertain  what  the  powers  of  the  directors 
are,  the  charter  should  be  looked  to,  and  allpoiaers  not  reserved  to  (ht 
stockholders  are  possessed  by  the  directors.^  The  directors  are  made 
the  agents  of  the  corporation,  not  of  the  stockholders ;  consequently 
while  they  may  take  the  advice  of  the  stockholders  upon  a  matter 
within  the  scope  of  their  powers,  yet  they  are  not  bound  to  act  in 
accordance  with  such  advice,  however  expressed.  "  The  delegation 
of  power  to  the  directors  is  exclusive."*  The  management  and  direc- 

1  See  note  1,  p.  399.  182;  Bank  of  Middlebory  v.  R.  fc  W.  B.  R. 

*  Gordon  v.  Preston,  1  Watts  (Penn.),  Co.,  80  id.  169  ;  Dispatch  line,  kc.  v.  Bel- 

8S8;  WhitweU  «.  Wanier,  29  Vt.   426;  Umy,  12  N.  H.  226. 

Burrill  v.  Nahant  Bank,  S  Met   (Mass.)  •  Dana  «.  United StatesBank, 6  W.  ft S. 

168  ;  Augusta  Bank  r.  Harablett,  85  Me.  (Penn.)  246. 

491  ;  Hoyt  r.  Thompson,  19  N.  Y.  207;  *  Union  Gold  Mining  Co.   v.  Bocky 

Bank  of  Middlebury  «.  Edgerton,  80  Vt.  Mountain  Nat  Bank,  2  CoL  566. 
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tioQ  of  the  afifairs  of  the  corporation  are  committed  to  them,  and 
they  are  the  representatives  of  it,  and  they  alone  have  the  power 
to  manage  its  coDcems,  and  are  necessarily  left  to  exercise  their 
own  best  judgment  and  discretion.  The  stockholders  have  no  right 
to  interfere  with  or  exercise  any  control  over  the  management  by 
the  directors.^  "It  might  well  be  doubted,"  say  the  court  in  an 
Ohio  case,^  "  whether  a  general  meeting  of  the  stockholders  could  be 
legally  held  for  any  other  purpose  than  the  selection  of  a  board  of 
directors.  Such  a  meeting,  as  to  any  other  purpose  or  object,  could 
only  be,  in  its  character,  advisory  to  the  board  of  directors.  It 
would  have  no  power  to  take  under  its  charge,  or  put  under  the 
charge  of  others,  the  affairs  of  the  company.  The  president  and 
directors  of  such  a  corporation  as  the  plaintiff  have  been  said  to  be 
the  agents  of  the  stockholders ;  but  this  expression  must  be  under- 
stood in  view  of,  and  must  be  limited  to,  the  subject  under  consid- 
eration. In  anything  like  a  general  or  universal  sense,  it  will  be 
readily  seen  that  it  cannot  be  true.  Indeed,  so  far  as  third  persons, 
and  especially  the  government  or  creating  power  of  the  corporation 
are  concerned,  the  president  and  directors,  and  the  stockholders, 
may  rather  be  considered  as  the  members  and  limbs,  each  acting 
within  its  appropriate  sphere,  of  that  artificial  being,  or  entity,  to 
which  the  name  and  powers  of  the  corporation  have  been  assigned 
by  the  law  of  its  creation.  When,  therefore,  a  question  arises,  by 
"whom  the  conferred  powers  are  to  be  exercised,  it  will  be  determined 
rather  by  the  law  of  the  creation  of  the  company,  showing  in  each 
case  on  whom  the  governing  or  controlling  power  has  been  conferred, 
than  by  any  consideration  of  the  rights  and  interests  of  those  con- 
cerned in  the  corporation,  as  among  themselves."  In  a  New  York 
case,^  a  lease  was  declared  void  because  made  by  the  authority  of 
the  stockholders  instead  of  the  directors.  The  court  say :  "  It  is 
quite  obvious  from  the  charter,  that  the  company  could  do  no  act 
except  through  its  directors.  When  the  charter  prescribes  the  mode 
of  its  action,  its  injunctions  must  be  rigidly  pursued.  .  .  .  The  stock- 
liolders  in  this  case  had  no  power  to  make  a  lease,  or  do  any  other 
administrative  act  in  the  management  of  the  affairs  of  the  corpora- 
tion. If  a  lease  could  be  made  at  all,  it  could  be  executed  only  in 
pursuance  of  the  act  of  the  directors,  who  are  the  body  appointed 

1  United  Statesv.  Dandridge,  12 Wheat.         <  Conro  v.   Port  Heniy  Iron  Oo.,  12 
(U.  S.)218.  Barb.  (N.  Y.)  27. 

2  Oholsok,  J.,  in  Da3rton,  Ac.  B.  B. 
Co.  V.  Hatch,  1  Die.  (Ohio)  84. 

VOL.  I.  —  26 
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l)y  the  charter  for  the  management  of  its  affairs.  It  is  no  answer, 
that  individual  stockholders  who  were  pre.sent  at  the  meeting  when 
the  lease  was  ordered,  were  also  directors.  They  did  not  meet  or 
act  as  directors,  but  as  stockholders.'*  ^  But  where  the  act  contem- 
plated involves  a  fundamental  change,  which  was  not  contemplated 
in  the  charter,  and  which  directly  affects  the  interests  of  the  stock- 
holders, and  the  charter  contains  no  provision  in  reference  thereto,  it 
would  seem  that  the  assent  of  the  stockholders  is  necessary.  Thus, 
where  the  charter  of  a  railroad  company  does  not  contain  a  reserva- 
tion by  the  legislature  of  the  power  to  amend  or  repeal  it,  the 
stockholders,  and  not  the  directors,  are  the  proper  parties  to  accept 
or  reject  an  amendment  thereto.^  Thus,  in  the  New  York  case 
cited,^  the  court  held  that  in  the  al>sence  of  a  provision  in  the  charter 
giving  them  that  power,  the  directors  had  no  authority  to  increase 
the  capital  stock.  The  court  said :  "  A  change  so  organic  and  funda- 
mental as  that  of  increasing  the  capital  stock  of  a  corporation  beyond 
the  limit  fixed  in  the  charter,  cannot  be  made  by  the  directors  alone, 
unless  expressly  authorized  thereto.  The  general  power  to  perform 
all  corporate  acts  refers  to  the  ordinary  business  transactions  of  the 
corporation,  and  does  not  extend  to  a  reconstruction  of  the  body  it- 
self,  or  to  an  enlargement  of  its  capital  stock.  .  .  .  Changes  in  the 

1  Fleckner  v.  IT.  S.  Bank,  8  Wheat.  «  Witter  v.  Miasisaippi,  Ac.  R.  R.  C<>., 

(U.  S.)  338  ;  Whitwell  v.  Warner,  20  Vt.  20  Ark.    468  ;     Fry  v.    Lexington,  &c 

425;   Cora.    v.    Tniateea    of  St.    Mary's  R    R.    Co.,  2    Met.   (Ky.)   814;  Jot*.* 

Charcli,  6  S.  &  R.  (Penn.)  508 ;  Ridgway  Jackson,  &c   Plank  Road  Co.,  11  Mich. 

V.  Farmers'  Bank  of  Bucks  Co.,  12  S.  &  R.  155 ;  In  re  Wheeler,  2  Abh.  Pr.  (N.  Y.) 

(Penn.)  256;  Bank  of  Kentucky  v.  Schuyl-  n.  b.  861;    Railway  Co.  v.  Allerton,  18 

kill  Bank,  1  Pars.  Sel.  Cas.  (Penn.)  180  ;  Wall.  (U.  S.)  288 ;  Black  v.  Del.  &  Bar. 

Gashwiler  v.  Willis,  83  Cal.  11  ;  State  of  Canal  Co.,  22  N.  J.  Eq.  188.     And  the 

La.  V.  Bank  of  La.,  6  La.  745.    Where  the  consent  of  all  the  stockholders  ise&ientUI, 

corporate  powers  are  vested  in  a  board  of  and  where  the  change  is  fandamental,  do 

directors   or   trustees  the    powen  of  the  nugority,  however  lai^  can  compel  thff 

trustees  are  exclusive  and  tlie  proceedings  minority  of  the  stockholders  to  sabmit  to 

of  a  stockholders*  meeting  cannot  be  shown  it.     Kean  v.  Johnson,  9  N.  J.  Eq.  401; 

to  establish  a  disavowal,  by  the  corpora-  McCrary  v.  JiiiictionR.R.  Co.,9lnd.  358; 

tion,  of  the  acts  of  one  who^  without  au-  Winter  v,   Moacogee  R.  B.  Co.,  11  Ga. 

thority,  has  assumed  to  contract  for  it.  438.    But  the  change  mnst  be  snbstantiAl 

Union  GoW  Mining  Co,  «.  Rocky  Mt.  Nat  Sprague  v.  IIL  R.   R.  Co.,  19  IH.  177: 

Bank,   2  Col.   565.    Bnt  if  the  general  Middlesex  T.  Co.  v.  Locke,  8  Mass.  268 ; 

power  of  making  by  laws  is  left  by  the  Proprietors  r.  Towne,  1  N.  H.  44;  Zahm- 

charter  to  the  corporation  at  large,  the  kie  v.  Hackensack,&c  R.  R.Co.,  18N.J. 

power  of  the  board  of  directors  may  be  Eq.  178. 

circumscribtKi  by  them  as  to  any  matter         *  /ft  rs  Wheeler,  anfe.   See  Atlantic,  &c. 

which  is  not  by  the  charter  exprasly  con-  R.  R  Co.  v.  St.  Louis,  66  Mo.  228;  DnrpM 

ferred  upon  them.   Salem  Bank  «.  Gloaoee-  «.  Old  Colony  R.  R  Co.,  6  Allen  (Man.)* 

ter  Bank,  17  Mass.  29.  280 ;  Goodin  v.  Evans,  18  Ohio  St  150. 
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purpose  and  object  of  an  association,  or  in  the  extent  of  its  constitu- 
ency or  membership,  involving  the  amount  of  its  capital  stock,  are 
necessarily  fundamental  in  their  character,  and  cannot,  on  general 
principles,  be  made  without  the  express  or  implied  consent  of  the 
members.  The  reason  is  obvious.  First,  as  it  respects  the  purpose 
and  object  This  may  be  said  to  be  the  final  cause  of  the  associa- 
tion, for  the  sake  of  which  it  was  brought  into  existence.  To  change 
this  without  the  consent  of  the  associates,  would  be  to  commit  them 
to  an  enterprise  which  they  never  embraced,  and  would  be  mani- 
festly unjust  Secondly,  as  it  respects  the  constituency,  or  capital 
and  membership.  This  is  the  next  most  important  and  fundamental 
point  in  the  constitution  of  a  body  corporate.  To  change  it  without 
the  consent  of  the  stockholders,  would  be  to  make  them  members  of 
an  association  in  which  they  never  consented  to  become  such.  It 
would  change  the  relative  influence,  control,  and  profit  of  each  mem- 
ber. If  the  director  alone  could  do  it,  they  could  always  perpetu- 
ate their  own  power.  Their  agency  does  not  extend  to  such  an  act, 
unless  so  expressed  .in  the  charter,  or  subsequent  enabling  act ;  and 
such  subsequent  act  would  not  bind  the  stockholders  without  their 
acceptance  of  it,  or  assent  to  it  in  some  form.'*  ^ 

In  an  Arkansas  case,^  the  president,  directors,  and  a  majority  of 

^  Railway  Co.  v.  Allerton,  18  Wall,  points  vitally  affecting  the  interests  of  the 
(U.  S.)  233 ;  Black  v.  Del.  k  Bar.  Can.  stockholders.  These  provisions  appear  to 
Co.,  22  N.  J.  £q.  133.  But  in  an  Ohio  show,  strongly,  that  without  them  such 
case  it  was  held  that  the  power  of  accept-  changes  might  be  made,  under  authority 
ing  an  amendment  of  the  charter  does  rest  of  the  legislature,  by  the  directors  alone. 
in  the  directors.  Dayton  &  Cin.  R.  R.  Co.  It  is  admitted  in  all  the  authorities  that 
V.  Hatch,  1  Dis.  (Ohio)  84.  The  amend-  the  acceptance  of  an  amendment  to  its 
ment  there  was  to  allow  subscription  in  charter  is  a  power  incident  to  a  corpora- 
real  estate  to  be  reoeived  by  the  company,  tion  ;  and  if,  from  the  organization  of  the 
The  court  say  .  "  Upon  examining  the  company,  there  be  no  other  active  or  gov- 
charter  of  the  plaintiffs,  there  would  be  erning  body  but  its  board  of  directors, 
some  difficulty  in  determining  by  what  then,  I  conceive,  with  that  board  must 
power,  and  in  what  moile,  the  amendment  rest  the  right  to  exercise  the  powers  of  the 
could  be  accepted,  if  not  by  the  directors  corporation,  and,  among  them,  the  power 
of  the  company.  That  both  the  special  to  accept  an  amendment  of  its  charter." 
charter  of  the  plaintiff  and  the  general  See  also  case  of  St.  Mary's  Church,  6 
railroad  law  contemplated  that  all  corjio-  S.  &  R.  (Peun.)  498  ;  7  id.  517  ;  Com- 
late  acts,  including  an  assent  to  such  an  n)on wealth  v.  Cullen,  13  Penn.  St  133  ; 
amendment  as  the  one  authorized,  should  lilarlborongh  Mfg.  Co.  v.  Smith,  2  Conn, 
be  done  by  the  board  of  directors,  appears  679  ;  MatttTof  Excelsior  Ins.  Co.,  16  Abb. 
to  me  to  be  dear.  The  legislature  has  in  Pr.  (N.  Y. )  8;  III.  River  R.  R.  Co.  v.  Zim- 
aome  cases,  in  respect  to  some  matters,  mer,  20  111.  654  ;  Joy  v.  Jackson,  &c 
«qtborizod  action  on  the  part  of  stockhold-  P.  R.  Co.,  11  Mich.  155  ;  Hope  Mut.  Fire 
era,  and  directed  their  assent  to  be  ob-  Ins.  Co.  v,  Beckman,  47  Mo.  93. 
tained.  Such  provisions  will  be  found  in  ^  Witter  v.  Mississippi,  &c.  R.  R.  Co., 
the  general  railroad  law,  and  they  are  on  20  Ark.  463. 
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the  stockholders  accepted  an  amendment  to  the  charter,  and  the  court 
held  that  it  was  not  obligatory  upon  the  minority.  But  the  court 
held  that  if  it  had  been  accepted  by  stockholders  representing  a  ma- 
jority  of  all  the  stock  it  would  be  obligatory.  In  a  Pennsylvania  case 
it  was  held  that  in  those  corporate  bodies  where  the  whole  body  of 
stockholders,  or  other  persons  in  interest,  compose  the  corporation, 
the  right  of  assenting  to  any  proposed  change  in  the  charter  resides 
in  them,  though  they  are  ordinarily  represented  by  a  board  of  direc- 
tors charged  with  the  exercise  of  the  corporate  powers.  These,  in 
their  capacity  of  managers,  have  no  authority  either  to  call  for  or 
assent  to  a  change  of  the  corporate  constitution,  but  by  the  agree- 
ment of  a  majority  of  the  corporators.  Hence  their  assent  to  an 
amendment  of  the  charter  cannot  be  deemed  to  amount  to  an  accept- 
ance on  the  part  of  the  corporation.^ 

In  an  IlUuois  case,  it  was  said  that  the  will  of  the  majority  of  a 
corporation  should  govern  in  the  adoption  of  an  amendment  to  their 
charter  of  incorporation,  unless  there  is  fraud,  or  the  original  pur- 
pose of  the  corporation  be  entirely  changed  by  the  amendment' 
And  in  another  case  in  that  State  an  amendment  of  the  charter  of  a 
plank-road  company  authorizing  it  to  mortgage  its  road  to  secure  its 
bonds,  was  held  to  be  such  an  amendment  as  may  be  accepted  by  a 
majority  of  the  stockholders.'  But  where  the  power  of  acceptance 
is  by  the  charter  or  general  law  vested  in  the  corporation,  or  where 
the  legislature  has  reserved  the  right  to  amend,  or  the  amendment 
is  immaterial  and  does  not  amount  to  a  fundamental  change  which 
impairs  the  rights  of  the  stockholders,  the  directors  may  undoubtedly 
accept  the  amendment.* 

It  is  said  that  a  director,  as  such,  has  no  implied  power  to  sell  the 
bonds  of  the  company,  even  if  the  president  of  the  company  gave 
him  a  power  of  attorney  to  do  so.  The  power  of  the  president  to 
confer  such  authority  must  be  shown.^  But  innocent  purchasers  of 
bonds  from  him  would  be  protected,  as  he  having  been  entrusted 
with  them,  and  having  apparent  authority  to  sell  them,  the  company 

1  Commonwealth  v.  CiiUen,  13  Penn.  ter,  26  K.  Y.  112 ;  Delaware,  &c  R.  R.Co. 

St.  133.  V.  Irick,  23  N.  J.  L.  821  ;  Pacific  R.  R. 

'  Spragae  v.  Illinois  River  R.  R.  Co.,  Co.  v.  Reiisbaw,  18  Mo.' 210;  Ptoific  B.  B. 

19  111.  174.  Co.  v.  Hughes,  22  id.  291 ;  Everhart  f. 

«  Joy  V.  Jackson,  &c  P.  R.  Co.,  11  West  Chester,  &c.  R.  R.  Co.  28  Penn,  St 

Mich.  155.  239  ;  Bedford  B.  R.  Co.  v.  Boimer,  48  id* 

*  New  Haven,  &c.  R.  R.  Co.  v.  Chap-  29. 

man,  88  Conn.  66  ;  Clearwater  v.  Mere-  •  Titus  v,  Cairo,  &c   R.  R.  C(k,  87 

dith,  1  Wall.  (U.  S.)  26  ;  Bailey  t7.  Hollis-  N.  J.  L.  98. 
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would  he  estopped  from  denying  the  title ;  ^  but  an  executory  con- 
tract to  deliver  bonds  in  the  future,  would  not  bind  the  corporation, 
as  it  would  be  without  authority,  real  or  apparent,  and  such  con- 
tracts may  always  be  repudiated  by  the  company.' 

Directors,  acting  within  the  scope  of  their  official  authority,  bind 
the  corporation,  but  not  themselves  individually.  Any  action  of 
theirs  in  excess  of  these  limits  is  only  personally  binding.^  In  an 
English  case,  the  managing  director  of  a  company,  empowered  to 
make  contracts  on  its  behalf  and  for  its  benefit,  personally  cove- 
nanted with  P.,  by  sealed  instrument,  to  pay  him  a  certain  sum 
of  money  on  receipt  of  certain  assignments.  No  mention  of  the 
company  was  made  in  the  deed,  but  the  directors  took  part  in  the 
negotiations,  and  P.  knew  that  the  contract  was  made  on  behalf  and 
for  the  benefit  of  the  company.  The  company  paid  money  to  P.  on 
account  of  the  contract,  and  was  afterwards  ordered  to  be  wound  up. 
It  was  held  that  the  assignments  having  been  made  to  the  director 
as  trustee,  upon  his  individual  covenants,  the  assignee  could  have  no 
equity  against  the  company,  who  occupied  the  position  of  cestui  que 
trust,  and  that  P.  could  not  claim  against  the  company  under  the 
contract^ 

So  in  another  case,  the  direc^rs  of  a  financial  company  had, 
under  the  articles  of  association,  power  to  buy  shares  in  the  com- 

^  In  such  a  case  an  innocent  parchaaer  Buffalo,  &c.  R.  R.  Co.  o.  Pottle,  23  Barb, 

has  a  right  to  presume  authority.     Tot-  (N.  Y. )  21 ;  Hamilton,  &c.  Plank  Road 

terdeU  v.  Fareham  Blue  Brick,  &o.  Co.,  Co.  v.  Rice,  7  id.  157 ;  Troy,  &c.   R.  R. 

L.  R.  1  C.  P.  674.  Co.  v.  Kerr,  17  id.,581  ;  Poughkeepsie,  &c 

*  Pittsburgh,  &c.  R.  R.  Co.  v.  AUe-  Plank  Road  Co.  «.  Griffin,  21  id.   454 ; 

gheny  Co.,  79  Penn.  St.  210  ;  Penn.,  &c.  Schenectady,    &c     Plank    Road    Co.    v, 

R.  R   Co.  9.  Webb,  9  Ohio,  136 ;  Ken-  Thatcher,  11  N.  Y.  102 ;   Livingston  v, 

oeha,  4kc  R.  R.  Co.  V.  Marsh,  17  Wis.  Lynch,  4  Johns.  Ch.  (N.   Y.)  573.     An 

18  ;  Del.,  &c.  R.  R.  Ca  v.  Thorp,  1  Houst.  amendment  to  a  charter  granting  addi- 

(Del.)    149 ;    Rice   v.   Rock    Island,  &c.  tional  privileges,  and  even  extending  the 

R.  R.  Co.,  21  111.  93 ;  111.,  &c  R  R.  Co.  liabilities  of  the  company,  has  been  held 

9.  Zimmer,  20  id.  654 ;    Greenville,  &c.  not  to  be  a  material  change.     Clark  v. 

R.  R.  Co.  9.  Coleman,  5  Rich.  (S.  C.)  L.  Monongahela  Nav.  Co.,  10  Watts  (Penn.), 

1}8 ;  111.,  &c.  R.  R.  Co.  v.  Beers,  27  III.  364 ;    Gray   o.    Monongahela  Nav.  Co., 

186 ;  Wilson  v.   Wells  Valley  R.  R.  Co.  2   W.  &  S.  (Penn.)  166.    It  must  be  a 

33  Ga.  466 ;  Sparrow  v.  £vansville,  &c.  change  which  impairs  some  vested  right  of 

K.  R.  Co.,  7  Ind.  369  ;  Champion  v.  Mem-  the  stockholder,  or  as  imposes  upon  him 

phia,  Ac.  K  R.  C>3.,  35  Miss.  692 ;  Haw-  additional  burdens.     Hartford,  &c.  R.  R. 

kins  V.  Mississippi,  Ac.   R.  R.  Co.,  85  id.  Co.  v,  Croewell,  5  Hill  (N.  Y.),  883. 
688  ;  New  Orleans,  Ac.  R.  R.  Co.  ».  Hani,         •  Smith  p.  Poor,  8  Ware  (U.  S.  C.  C), 

27  id.   517 ;    Eppes   v.   Mississippi,   &c.  148. 

R.  R.  Co.,  85  Ala.  88;  Martin  v.  Pensa-         *  Re  International  Contract  Ca,  L.  R 

cola,  Ac.  R  R  Co.,  8  Fla.   870  ;  Buffalo,  6  Ch.  App.  525. 
Ac.   R  R  Co.  V.  Dudley,  14  N.  Y.  836 ; 
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panj,  and  to  do  so  appcmited  a  manager.  A  shareholder  agreed 
with  the  manager  for  the  sale  to  the  company  <^  his  shares,  and 
executed  a  transfer  thereof  to  two  directors  who  were  tmalees  for 
the  company.  The  transfer  was  not  executed  by  the  two  direc- 
tors, but  was  registered.  It  was  held :  1.  That  the  directors  had  do 
authority  and  had  not  del^ated  to  the  manager  the  power,  to  buy 
shares^  nor  had  they  ratified  the  transaction  with  the  shareholder; 
2.  That  the  directors  should  not  be  presumed  to  have  such  knowl- 
edge of  the  books  of  the  company  as  to  be  afifected  with  knowledge 
of  the  transaction ;  and  3.  That  the  transfer  was  invalid,  and  the 
shareholder  was  still  a  contributory.^  So  where  the  directors  of  a 
company  were  empowered  by  the  articles  of  association  "to  buy, sell, 
or  loan  on  all  descriptions  of  shares,  including  shares  issued  by  the 
company  (not  being  speculative  transactions  for  the  rise  and  fall  of 
shares),"  and  also  "to  invest  in  such  securities  or  investments  as  the 
board  might  think  proper,"  and  while  the  company  was  being  formed, 
certain  shares  in  it  were  purchased  on  behalf  of  the  company  at  a 
premium,  —  the  checks  for  payment  of  which  were  signed  by  two  of 
the  directors  and  sanctioned,  after  payment,  at  a  meeting  of  the 
board,  and  some  of  the  directors  present  stated  that  they  were  not 
aware  of  the  nature  of  the  transaction  till  afterward, — upon  a  bill 
being  filed  by  the  ofiBcial  liquidator  to  make  the  directors  liable  for 
tlie  amount,  it  was  held  that  the  purchase  of  the  shares  was  unau- 
thorized by  the  articles  of  association,  and  that  aU  the  directors  who 
were  present  when  the  checks  were  sanctioned,  or  who  signed  the 
checks,  were  jointly  and  severally  liable.^ 

But  where  A.  entered  into  an  agreement  to  act  as  foreman  of  the 
"  company's  "  works,  which  was  signed  by  B.  and  C^  two  of  the  per- 
sons signing  the  memorandum  of  association,  as  "  chairman "  and 
"  managing  director,*'  respectively,  —  in  an  action  by  A.  against  the 
company  for  work  done  under  the  agreement,  it  was  held  that  in  the 
absence  of  evidence  to  the  contrary,  the  jury  were  justified  in  pre- 
suming that  B.  and  C.  had  authority  to  bind  the  company.* 

Sec.  154.  Delegation  of  Power.  —  Tfu  maxim  delegatus  non  potest 
delegare,  applies  to  directors  of  corporations  as  to  all  mattm  wkick 
require  the  exercise  ofjtulicial  or  personal  discretion  as  a  hoard  ;^  hit 

1  Be  County  Palatine  Loan  &  Discount  *  Totterdell  v.  Fazefaam  Bhw  Brick, 

Co.,  L.  R.  »  Cb.  App.  691.  Ac  Co.,  L.  R.  1  C.  P.  674. 

»  Land  Credit  Co.  of  Ireland  v.  Loid  *  GiUifl  v.  BaUey,  21  N.  H.  U9;  Mo- 

Fernioy,  L.  R,  8  Eq.  7.  tual  Ina.  Co.  •.  Crane,  56  N.  H.  341 ;  Sil- 
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as  to  ctU  ministerial  duties  tJuy  may  act  through  agents  appointed  for 
that  purpose}  The  question  as  to  what  powers  involve  the  exercise 
of  such  discretion  that  the  maxim  applies  thereto,  is  one  which,  in 
the  absence  of  any  express  provision  in  the  charter^  depends  almost 
entirely  upon  the  nature  and  character  of  the  business  of  the  corpo- 
ration, and  the  necessity  for  the  employment  of  other  agents.^  The 
evident  intention  of  the  legislature  iu  this  regard  can  be  arrived  at 
in  no  other  way ;  consequently,  decisions  involving  questions  of  this 
character  in  reference  to  corporations  whose  business  is  limited,  or 
confined  within  a  narrow  field  and  requiring  but  few  agents  for  its 
prosecution,  would  be  of  but  little  service  in  solving  such  questions 
relative  to  railroad  corporations,  the  main  portion  of  whose  business 
must  from  necessity  be  done  by  agents,  who  represent  and  act  for 
the  corporation,  although  deriving  their  authority  from  the  directors. 
The  charter  of  a  railroad  corporation,  although  it  does  not  contain  any 
express  provision  in  reference  to  the  delegation  of  their  authority  by 
directors  to  make  contracts  for  the  corporation  relating  to  its  business, 
nevertheless  must  he  treated  as  impliedly  conferring  swh  autliority ; 
because  in  the  very  nature  of  things  it  would  be  both  impracticaUe 
and  impossible  for  the  directors,  as  a  board,  to  attend  to  the  multi- 
farious details  of  the  business,  and  make  all  the  contracts  for  the 
furnishing  of  suppUes,  the  hiring  of  employees,  the  carriage  of 
freight,  etc.,  and  the  employment  of  agents  for  those  purposes,  is  a 
matter  of  strict  necessity ;  and  it  is  to  be  presumed  that  the  charter 
was  granted  by  the  legislature  with  the  full  knowledge  of  this  ne- 
cessity, and  the  full  understanding  that  these  agencies  not  only 
would,  but  necessarily  must  be  employed.  So  too,  the  usages  of  the 
business  must  be  considered  in  the  interpretation  of  the  powers  of  the 
directors  in  this  respect ;  as  it  is  presumed  that  the  legislature  was 
satisfied  that  these  usages  should  control,  else  an  express  provision 
to  the  contrary  would  have  been  inserted  in  the  charter.  The  oper- 
ation of  a  long  line  of  railroad  without  superintendents,  master  me- 
chanics»  master  of  transportation,  station  agents^  and  other  heads  of 

▼er  Hook  Road  v.  Greene,  12  R.  I.  164.  bank  the  power  of  discounting  notes  and 

See  In  r€  Leeds  Banking  Co.,  L.  R.  1  Ch.  bills  was  vested  in  the  hoard  of  directois^ 

A  pp.    561,   where  it  was  held  that  the  they  could  not  delegate  it. 

power  of  allotting  or  distributing  nnsub-  ^  Hoyt  v.  Thompson,  19  N.  Y.  207  ; 

scribed  shares  of  the  company,  could  not  Stevens  9.   Hill,    29  Me.  133 ;  Spear  v, 

delegate    the   power,  it  bemg  vested  in  Ladd,  11  Mass.  94 ;  Northampton  Bank 

them   by  the   deed  of  settlement.      See    v.  Pepson, . 

also  Percy  v.  MiRaudon,  8  La.  568,  where  '  Harris'  Case,  L.  R  7  Ch.  587. 
it  was  held  that  where  by  the  charter  of  a 
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departments  endowed  with  full  authority  to  act  for  the  corporation 
and  to  bind  it  by  contracts  relative  to  matters  coming  under  their  par- 
ticular division  of  service,  would  be  a  task  too  herculean  for  any 
board  of  directors  to  undertake ;  and  neither  the  courts  nor  the  legis- 
lature have  ever  questioned  the  right  of  the  directors  to  delegate  the 
power  to  such  agents  to  act  for  the  corporation  as  to  these  matters, 
although  it  may  frequently  happen  that  questions  involving  large 
discretion  must  be  acted  upon  by  them,  and  there  is  nothing  in  the 
charter  giving  to  the  directors  this  power. 

The  directors  act  as  a  board,  and  not  individually,  unless  specially 
authorized  by  the  board,  and  then  tfiey  act  as  special  agents,  with 
special  poivers,  rather  than  as  directors.  But  the  officers  elected  or 
appointed  by  them,  as  well  as  the  various  agents  appointed  by  them, 
have  authority  to  bind  the  corporation  as  to  all  matters  coming  within 
the  sphere  of  their  real  or  apparent  authority,  as  fully  as  the  directors 
themselves  could  bind  it.^  But  there  are  powers  which  the  directors 
cannot  delegate,  such  as  we  have  already  referred  to,  and  the  state- 
ment in  the  case  last  cited,  that  they  may  delegate  to  agents  of  their 
own  appointment  the  power  to  perform  any  acts  which  they  can  them- 
selves  j>erform,  is  clearly  erroneous  in  the  broad  sense  in  which  the 
statement  is  made,  and  was  doubtless  intended  by  the  court  to  be 
limited  to  such  duties  and  powers  as  could  be  performed  or  exercised 
otherwise  than  by  the  action  of  the  board  itself.  If  the  statement  of 
the  court  in  that  case  were  to  be  accepted  literally,  then  boards  of  this 
character  might  well  be  dispensed  with,  or  if  elected,  might  at  once 
evade  all  the  duties  and  responsibilities  of  their  position,  by  appoint- 
ing agents  to  act  in  their  stead ;  and  as  to  matters  which  the  statute 
and  the  stockholders  have  expressly  submitted  to  their  judgment  as 
a  board,  they  might  substitute  the  judgment  of  a  person  of  their  own 
selection,  and  thus  frustrate  not  only  the  purposes  of  the  statute, 
but  also  of  the  stockholders,  who  are  presumed  to  have  elected  the 
members  of  the  board  because  of  their  confidence  in  their  personal 
qualifications  for  the  position.  Upon  the  other  hand,  while,  as  ap- 
plied to  the  peculiar  facts  of  the  case,  the  actual  doctrine  of  the  New 
Hampshire  case  ^  may  be  correct,  yet  it  is  evident  that  its  statement 
that  the  directors  have  no  authority  to  delegate  any  of  their  powers 
which  involve  the  exercise  of  judgment  and  discretion,  is  equally 
erroneous,  and  contrary  not  only  to  the  usages  of  these  corporations, 
but  also  to  the  authorities.     As  we  have  already  attempted  to  show, 

1  Hoyt  V.  Thompson,  19  N.  Y.  207.  *  Gillis  e.  BaUey,  21 K.  H.  149. 
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from  necessity^  agencies  involving  the  power  to  make  contracts  must 
e.\ist  in  canying  on  the  business  of  operating  a  railroad,  and  the 
making  of  contracts  necessarily  involves  the  exercise  of  very  lai*ge 
discretion.  Every  station  agent  upon  the  line  of  the  road  is  neces- 
sarily invested  with  authority  to  make  contracts  binding  upon  the 
corporation,  for  the  transportation  of  freight  over  the  road,^  and  in 
reference  to  any  other  matter  that  comes  within  the  scope  of  his 
duties  as  such,  but  not  otherwise.  Limitations  upon  their  power 
the  public  are  not  bound  to  take  notice  of ;  ^  and  the  same  rule  applies 
in  every  department  of  service,  and  the  question  as  to  whether  the 
corporation  is  bound  thereby,  will  depend  upon  the  circumstance 
whether  it  has  clothed  the  agent  with  real  or  apparent  authority  to 
make  the  contract  In  the  case  of  insurance  companies,  the  delega- 
tion of  discretionary  powers  is  largely  exercised,  —  as  in  every  case 
where  a  risk  Ls  taken  and  a  policy  is  issued  by  an  agent,  a  very  im- 
portant discretion  is  involved ;  and  yet,  the  power  of  these  compa- 
nies to  delegate  this  authority  has  never  been  questioned.  Without 
stopping  to  pursue  this  matter  further,  we  think  that  the  proposition 
is  self-evident,  that  the  powers  which  directors  cannot  delegate  are 
such  as  involve  the  exercise  of  judicial  discretion,  and  sucb  as  the 
legislature  evidently  intended  should  be  possessed  and  exercised  by 
them  alone,  as  a  board.  Among  these  are  the  power  to  declare  divi- 
dends, make  calls,'  lease  the  franchises  and  property  of  the  company,^ 
authorize  the  issue  of  a  mortgage  upon  the  property  and  fran- 
chises of  the  corporation,^  consolidate  with  other  railroad  corpora- 
tions, —  where  these  powers  are  not  reserved  to  the  stockholders,  — 
and  other,  kindred,  powers  which  directly  affect  the  well-being  or 

1  Wilwm  r.  York,  6c  Ry.  Co.  18  Eng.         »  Hadder  v.  Kentacky,  &c.  R,  R.  Co., 

L.  fc  Eq.  557  ;  Rooke  v.  Midland  Ry.  Co.,  7  Fed.  Rep.  (U.  S.)  798  ;  Pacific  Rolling 

16  Jar.  1069.     The  question  as  to  whether  Mills  Co.  v.  Dayton,  ftc.  R.  R.  Co.,  7  Sawyer 

he  has  authority  to  enter  into  a  contract  (U.  S.  C.  C),  61.     In  Massachusetts,  so 

to  furnish  cars  at  his  station  at  a  particu-  far  as  hanks  are  concerned,  it  has  heen  held 

lar  time,  for  a  shipper,  is  one  of   fact,  that  the  hoard  of  directors  have  authority 

Ward  V,  Chicago,  &c.  R.  R.  Co.,  59  Iowa,  to  delegate  to  a  committee  of  its  own  num- 

169.  her  authority  to  alienate  or  mortgage  real 

*  Pruitt  V.  Hannibal,  &c.  R.  R.  Co.,  estate.  Burrill  v.  Nahant  Bank,  2  Met. 
62  Mo.  527.  (Mass.)  163.     But  it  will  be  observed  that 

*  Rutland,  fcc  R.  R.  Co.  v.  Thrall,  86  neither  the  franchise  nor  business  of  the 
Yt.  636  ;  Fanners',  &c.  Fire  Ins.  Co.  v,  corporation  was  to  be  affected  by  the  con- 
Chase,  56  N.  H.  841 ;  Silver  Hook  Road  veyances.  In  the  latter  case,  a  very  differ- 
V.  Greene,  12  R.  I.  164  ;  Monmouth,  &c.  ent  question  would  be  presented,  and 
F.  Ins.  Co.  V.  Lowell,  59  Me.  504  ;  Pike  would  doubtless  be  decided  in  a  different 
«.  Bangor,  Sec.  R.  R.  Co.,  68  Me.  446.  manner. 

«  GilliB  V.  BaUey,  21  N.  H.  149. 
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existence  of  the  corporatioii.  Mr.  Brige,  in  his  excellent  treatise,^ 
lays  down  what  I  believe  to  be  the  true  rule,  as  follows :  "  This  re- 
striction extends  only  to  those  acts  which  the  directors  are  personally 
required  to  attend  to,  or  which,  involving  personal  judgment  and 
discretion,  they  are  by  implication  intrusted  personally  with,  and  so 
have  with  respect  thereto  a  duty  thrown  upon  them.  What  these 
latter  acts  are  will  often  be  very  doubtful" 

Sec.  155.  How  Direotora  should  act.  —  As  to  acta  which  can  only 
be  done  by  the  directors,  they  should  be  done  by  vote  at  a  regular 
meeting  of  the  board ;  ^  but  in  ordinary  matters  they  may  give  their 
assent  to  the  act  separately,  especially  where  such  has  been  the 
usage  ;^  and  it  is  held  that  such  assent  may  be  implied  from  their 
acquiescence  in  the  course  of  businesa  Thus,  in  a  Massachusetts 
case,^  the  superintendent  of  the  defendant  company  bought  glass  to 
keep  up  their  stock  while  their  works  were  being  repaired.  All  the 
directors  of  the  company  but  one  knew  of  the  purchase  at  the  time, 
and  he  knew  of  it  soon  after,  and  no  action  repudiating  the  purchase 
was  ever  taken.  In  an  action  to  recover  the  price  of  the  glass,  it 
was  held  that  the  acts  of  the  superintendent  were  authorized  by  the 
company.^  But  in  order  to  make  an  act  a  corporate  act,  they  should 
act  upon  it  as  directors,  and  not  in  some  other  capacity,  and  in  order 
to  give  validity  to  an  act  which  may  be  done  by  separate  consent^ 
the  consent  of  at  least  a  quorum  of  tfie  board  must  be  obtained,^  The 
rule  in  reference  to  these  matters,  may  be  said  to  be  that  where  a 
matter  is  of  public  concern,  of  an  executive  or  ministerial  character^ 
tJieactofthe  majority  of  the  board  wUl  suffice,  although  the  others  art 
not  consulted.  But  where  the  function  is  judicial,  involving  a  deter- 
mination of  some  definite  question,  the  whole  body  must  be  assembled 
and  act  together;'^  and  in  cases  coming  under  the  latter  clause  of  the 

^  Green's  Brice*s  UltFA  Virea,  491.  ooner  at  the  request  of  the  oth«r  direeton 

*  Pittsburgh,  &c  R.  R.  Ca  v.  Clarke,  might  recoyer  therefor. 

29  Penn.  St.  146  ;  Despatch  line  of  Pack-  «  Lyndeborough  Gkss   Co.  v.    Hasa. 

cts  V.  Bellamy  Mfg.  Co.,  12  N.  H.  206;  aUws  Co.,  Ill  Mass.  315. 

Edgerly  n.  Enierawi,  28  N.  H.  555  ;  John-  *  Sherman  v.  Fitch,  98  Mass.  59  ;  Pitts- 

ston  V.  Jones,  28  N.  J.  Eq.  216  ;  Junction  burgh,  &c.  R.  R.  Co.  v.  Clarke,  29  Penn. 

R.  R,  Co.  V,  Reeve,  15  Ind.  236.  St.  146. 

a  Bee  v.  San  Francisco,  &c.  R.  R.  Co.,  «  Junction  R.  R.  Co.  v.  Reere,  15  Ind. 

46  Cal.   248  ;  Foot  p.  Rutland  &  Wash-  236  ;  Cnun  ».  Bangor  House,  At.  12  M& 

ington  R.   R.  Co.,  86  Vt   638 ;  Bank  of  364. 

Mtadlebury   y.    Rutland    &  Washington  »  King*.  Great  Marlow,  2  East,  244; 

R.  R.  Co..  30  id,  159.     In  Rogers  ».  Hast-  Battye  v,  Gresley,  S  East,  319;  King  «. 

ings*  Ac.   R.  R.  Co.,  22  Minn.  25,  it  wae  Winwick,  8  T.  R.  454 ;  Green  ».  Mifler,  6 

hold  that  a  director  who  rendered  special  Johns.  (N.  Y.)  38  ;  Yellow  Jacket  Mining 

services   as   attorney  and  land   commis-  Co.  v.  SteVenaon,  6  Nev.  224. 
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role,  a  majority  of  the  members  cannot  in  any  case  bind  the  corpo- 
ration; and  this  includes  acts  affecting  the  ownership  of  the  real 
estate  and  property  essential  to  the  existence  of  the  corporation  and 
the  proeecatioQ  of  its  business.^ 

In  this  respect  railway  directors  certainly  come  under  the  former 
head  of  the  rule,  as  their  duties  are  of  a  qtuisi  public  chai-acter. 
If  the  matter  is  of  public  concern,  the  decision  of  a  majority  will 
bind ;  but  in  private  concerns,  as  arbitrations,  all  must  concur.^  In 
an  English  case,  where  a  quorum  ^  consisted  of  three  directors,  and 
the  secretary  had  affixed  the  seal  of  the  corporation  to  a  bond  after 
obtaining  the  written  authority  of  only  two  of  them  at  a  private 
interview,  and  at  another  private  interview  the  verbal  promise  of 
another  to  sign  the  authority,  the  court  held  that  there  should  be 
at  least  a  combined  action.^  And  in  New  Hampshire,  it  was  held 
that  where  the  by-laws  of  a  private  corporation  confer  upon  the 
directors  power  to  act  in  behalf  of  the  corporation,  without  special 
limitation  as  to  the  manner,  a  majority  may  act  within  the  scope  of 
the  authority  given  the  board,^and  bind  the  corporation,  either  where 
there  is  a  consultation  of  all  together,  and  a  concurrence  of  a  major- 
ity, or  where  there  is  a  regular  meeting  at  which  all  might  be  pres- 
ent, and  a  majority  actually  meet  and  act  by  a  majority  vote ;  that 
the  act  of  a  majority  does  not  bind  the  corporation  unless  there  is  aa 
assent  of  all  the  directors  at  a  meeting,  or,  perhaps,  separately  ob- 
tained ;  or  there  was  a  meeting  and  consultation  of  the  whole  board 
and  a  vote  of  the  majority;  or  a  meeting  held  at  some  regular  period, 
at  which  a  majority  were  present  and  acted  by  a  majority  vote ;  or 
a  meeting  regularly  notified,  at  which  a  majority  assembled  and 
acted  by  a  majority  vote.  But  doubts  are  expressed  as  to  the  valid- 
ity of  acts  secured  by  the  assent  of  directors  separately  obtained.^ 

»  Bon  «.  Crockett,  14  La.  An.  811.  Pen  Lumber  Co.,  43  N.  H.  S48,  where  it 

*  Despatch  Line,  &c.  v.  Bellamy  Mfg.  was  held  that  it  i»  sufficient  proof,  for  a 

Co.,  12  N.  H.  205,  where  a  doubt  is  eat-  atnnger,  of  the  concuirenoe  of  the  hoard, 

pressed  on  thi»  talgect.     See  also  Edgerly  to  show  that  they  assented  separately. 
V.  Emerson,   23  id.   555 ;   Cammeyer  «.         «  D'Arcy   v.  Tamar,  &c.   R.  R.   Co.^ 

Gennan  Churches,  2  Sandf.  Ch.  (N.  Y.)  L.  R.   2  Ex.  158.    But  see  Be  Bonellis 

186  ;  Com  Exchange  Btoko.  Cumberland  Tel.  Co..  Collie's  Claim,  L.  R.  12  Eq.  246, 

Coal  Co.,  1  Bosw.  (N.  Y.)  436;  Deyv.  260.      See  also    Glover  v.  Northwestern 

Jersfij  City,  19  N,  J.  Eq.  412 ;  Schumm  B.  R.   Co.,   5  Ex.  66.      All  acta  of  ths 

t.  Seymour,  24  N.  J.  Eq.  158  ;  Stoystown,  board  should  be  by  resolutions  of    the 

*c  Turnpike  Co.  ».  Crsver,  45  Pena.  St.  board  while  sitting  as  soch  in  consults* 

386;  Ross  v.  Crockett,  14  La.  An.  811;  tion,      Ross   ».    Crockett^    14   La.    An. 

Yellow  Jacket  Mining  Co.  v.  Steyenson,  5  811. 
Ner.  221.     But  see  Tenney  v.  East  War-         *  Despatch  Line,  Ac.  v.  Bellamy  M%. 


' 


412  COBPOBATE  MBBTINOS,  AND  DIBECT0B8.       [CHAP.  Vm. 

In  Veimont  it  is  held  that  they  may  act  separately,  or  that  for  some 
purposes  at  least  they  may  act  otherwise  than  at  a  board  meeting. 
In  a  case  involving  that  question,  the  court  say :  "  The  directors,  in 
the  absence  of  restrictions  in  the  charter  or  by-laws,  have  all  the 
authority  of  the  corporation  itself  in  the  conduct  of  its  ordinary  busi- 
7  ness.  And  it  is  not  important  that  this  authority  be  conferred  at  an 
assembly  of  the  directors,  unless  that  is  the  usual  mode  of  their  do- 
ing such  acts.  If  they  adopt  the  practice  of  giving  a  separate  assent 
to  the  execution  of  contracts  by  their  agents,  it  is  of  the  same  force 
as  if  done  at  a  regular  meeting  of  the  board.  If  this  were  not  so, 
it  would  lead  to  very  great  injustice,  for  it  is  notorious  that  the 
transaction  of  the  ordinary  business  of  railways,  banks,  and  similar 
corporations  in  this  country,  is  without  any  formal  meetings  or  votes 
of  the  board.  Hence  there  follows  a  necessity  of  giving  effect  to  the 
acts  of  such  corporations  according  to  the  mode  in  which  they  choose 
to  allow  them  to  be  transacted."  ^ 

They  may  appoint  a  committee  of  their  board  to  discharge  certain 
duties,  as  to  audit  the  accounts  of  their  financial  officers,  to  arrange 
the  terms  of  a  lease,  mortgage,  etc. ;  but  in  all  these  instances^  the 
acts  of  the  committee  must  be  acted  upon  by  the  board  before  they 
are  binding  upon  the  corporation.^  If  the  by-laws  or  statute  points 
out  the  mode  in  which  the  directors  shall  act,  this  mode  should  be 
pursued,  although  it  seems  that  a  mode  of  action  prescribed  by  a  by- 
law may  be  modified  by  usage ; '  but  where  the  mode  is  prescribed 
by  statute,  such  mode  must  be  pursued,  and  carmot  be  varied  by 
usage ;  *  but  the  want  of  this  formality  cannot  be  set  up  by,  but 

Ca,  12  N.  H.  206  ;  Edgeriy  v.  Emeraoo,  vote  taken  upon  every  tiifling  detail  of 

88  K.  H.  555.  bosineaB.    If  a  particular  line  of  prooe- 

»  Bank  of  Middlebuiy  v.  Rutland,  tc  dure  lias  been  reeolyed  upon  or  is  neces- 

B.  R.  Co.   30  Vt  159.     In  a  subsequent  sarily  incident  to  the  business  of  the  bank, 

ease,  where  this  doctrine  was  followed,  the  it  is  not  essential  that  every  expenditure 

court  say  :  "The  question  of  law  is  sim-  of  money, 'or  engagement  of  serWce,  or 

ply  this,  whether  in  all  cases  a  contract  other  item  witiiin  the  line  so  marked  out, 

for  services  to  the  bank,  concluded  by  two  shonld  receive  the  consideration  of  aU  the 

directors  professing  to  act  for  the  bank,  directors    outside  a  meeting,  or  that  a 

and  subsequently  approved  by  a  third,  is  meeting  of  them  should  act  upon   it" 

unauthorizeil  for  want  of  a  formal  vote  or  Bradstreet  v.  Bank  of  Royalton,  42  Vt 

conference  with  the  other  two  members  of  128.  ^    „.  .      ^ 

the  boaid.      It  is  very  true  that  theru        «  Waite  •.  Windham  Co.  Mming  Co., 

miirht  be  contracts  of  snch  a  kind  that  86  Vt  IS.  

the  aoHon  of  the  board  by  formal  vote         •  Pitteboigh.  A«.  R.  R  Co.  r.  Claike, 

would  be  essential  to  their  validity.     Bat,  omU.         ^      .    ^     ^  r>    n        PiJr 
on  the  other  hand,  it  is  not  necessary  that         *  Pittsbuiigh,  Ac.  R.  R.  U.  «.  l^liwe, 

tha  whole  board  should  be  consulted,  or  a  onto- 
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may  be  against,  a  person  who  is  bound  to  see  to  its  observance ;  ^  and 
the  question  as  to  who  is  bound  to  know  whether  or  not  a  necessary 
formality  has  been  observed,  depends  first  upon  the  question  whether 
the  charter  of  the  company  is  a  public  act,  and  second,  whether  he 
stood  in  such  a  relation  to  the  company  that  he  knew  or  was  bound 
to  know  that  the  formality  was  necessary,  and  therefore  was  bound 
to  asceitain  whether  or  not  it  had  been  observed/^  A  distinction 
also  exists  between  formalities  which  are  mandatory  and  those  which 
are  merely  directory.  A  neglect  to  comply  therewith  in  the  former 
case  would  render  the  act  nugatory,'  while  in  the  latter  case,  the  act 

1  Newcastle  Marine  Ins.  Co.,  exparUf  in  a  suit  in  equity  upon  the  ground  of  its 

19  Beav.  97  ;  Taylor  v.  Hughes,  2  J,  k  irregularity. 

Lat.   24  ;  Bargate  v.  Shortridge,  5  H.  L.         *  Formalities  are  imperatire  where  they 

Cas.    297  ;  In  re  Native  Iron  Ore  Co.,  2  are  expressly  declared  to  be  so  in  the  sta- 

Ch.   Div.    345  ;    Galveston  R.   R.  Co.  v,  tute.      Homersham    v.    Wolverhampton 

Cowdrey,  11  WalL  (U.  S.)  459;  Samuel  Water  Works,  6  Ezchq.  137;  Leominster 

V,    HoUiday,   1    Woolw.    (U.   S.   C.    C.)  Canal  Co.  v.  Shrewsbury,  &c.  Railway  Co., 

400.  3  E.  &  J.  654.     Where  they  involve  the 

*  Inre  European  Railway  Co.,  L.  R.  8  destruction  of  rights,  as  the  forfeiture  of 
Eq.  444  ;  Bush's  Case,  L.  R.  6  H.  L.  87  ;  stock,  etc  Garden,  &c.  Mining  Co.  v,  Mc- 
Walker^s  Case,  L.  R.  2  Eq.  654  ;  Marino's  Lister,  1  App.  89.  Or  where  they  are  im- 
Case,  L.  R.  2  Ch.  596  ;  Head's  Case,  L.  R.  posed  in  mandatory  terms  in  the  statute, 
3  Eq.  84  ;  Union  Mining  Co.  o.  Rocky  and  their  performance  is  made  a  condition 
Moantain  Nat.  Bank,  96  U.  S.  640  ;  Mott  precedent  to  the  right  to  do  the  act,  —  as 
V.  United  States  Trust  Co.,  19  Barb,  in  cases  where  municipal  corporations  are 
( N*.  Y. )  569 ;  Jackson  Ins.  Co.  v.  Cross,  authorized  to  raise  money  to  aid  in  the 
9  Heisk.  (Tenn.)  283;  Allen  v.  Freed-  construction  of  railroads,  etc,  if  the  tax- 
man's  Trust  Co.,  14  Fla.  418  ;  Littlewort  payers  so  vote ;  or  where  the  corporation  is 
9.  Davis,  50  Miss.  403.  In  Galveston  authorized  to  lease,  mortgage,  or  sell  its 
R.  R.  Co.  V.  Cowdrey,  ante,  a  railroad  property  if  the  stockholders  so  vote.  These 
company  was  held  to  be  estopped  from  formalities  are  indispensable  to  the  valid- 
repudiating  a  mortgage  given  to  secure  ity  of  the  acts,  and  all  persons  at  their 
bonds  that  were  held  by  bondjide  holders,  peril  are  bound  to  know  whether  they 
upon  the  ground  its  directors  authorized  have  been  observed  or  not.  Steines  v. 
its  execution  outside  the  State ;  and  in  Franklin  Co.,  48  Mo.  167  ;  Concord  v. 
Samuel  v,  HoUiday,  ante,  it  was  held  that  Portsmouth  Savings  Bank,  92  U.  S.  625  ; 
where  the  by-laws  of  a  corporation  were  Eagle  v.  Cohn,  84  111.  292  ;  Leavensworth 
prescribed  by  the  directors,  and  there  was  R.  R.  Co.  v.  County  Court,  42  Mo.  171. 
irregularity  in  the  action  of  the  directors,  in  But  if  the  material  formalities  have  been 
disr^arding  the  by-laws  relative  to  notice  observed,  a  failure  to  comply  with  those 
of  a  special  meeting,  the  corporation  could  which  are  not  material,  will  not,  at  least 
not  set  up  such  irregularity  to  impair  the  as  to  innocent  parties,  invalidate  the  acts ; 
validityoftheactsof  the  directors,  against  because  they  are  treated  as  being  direc- 
third  persons,  and  that  if  at  a  meeting  of  tory  rather  than  mandatory,  and  as  leav- 
the  board  an  act  is  done,  or  ordered  to  be  ing  some  discretion  with  the  officers  of  the 
done,  and  no  objection  is  made  as  to  its  corporation  as  to  their  exercise,  and  also 
regularity  at  that  or  any  subsequent  time,  because  the  maxim  de  minimis  non  curat 
by  any  director  or  stockholder,  and  the  lex  applies,  and  an  attempt  to  enforce  a 
act  authorized  is  afterwards  performed,  its  rigid  rule  in  the  insignificant  affairs  of 
legality  cannot  afterwaixls  be  questioned  daily  life  would  be  unjust  as  well  as  to- 
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vould  be  bindiog  in  CeLVor  of  all  persons  dealing  with  the  corpora- 
tion who  did  not  have  notice  actual  or  constructive  of  the  required 
formality.^  Where  the  act  is  one  within  the  scope  of  the  directors 
powers,  every  person  dealing  with  the  corporation  has  a  right,  in  the 
absence  of  anything  suggesting  inquiry,  to  presume  that  they  have 
complied  with  the  necessary  formalities  and  proceeded  regulaiiy  in 
the  execution  of  the  power  ;^  and  if  a  valid  claim  is  not  thereby 
created  at  law,  it  will  be  enforced  in  equity.  Thus,  in  an  English 
case,'  a  claim  was  made  against  the  Atheneum  Life  Assurance  Com- 
pany on  account  of  the  agreement  of  the  directors  to  issue  a  policy. 
Page  Wood,  V,  C,  said :  "  There  is  no  doubt  an  important  distinction 
to  be  drawn  .  .  «  between  that  which  on  the  face  of  it  is  manifestly 
imperfect,  when  tested  by  the  requirement  of  the  deed  of  settlement 
of  the  company,  and  that  which  contains  nothing  to  indicate  that 
those  requirements  have  not  been  complied  with.  Thus,  where  the 
deed  requires  certain  instruments  to  be  made  under  the  common 
seal  of  the  company,  every  person  contracting  with  the  company 
can  see  at  once  whether  that  requisition  is  complied  with,  and  he  is 
hound  to  do  80 ;  but  where,  as  in  the  case  I  have  last  referred  to,  the 
conditions  required  by  the  deed  consist  of  certain  internal  arrange- 
ments of  the  company,  —  for  instance,  resolutions  of  meetings  and 
the  like, — if  the  party  contracting  with  the  directors  ^«&  the  acts  to 
be  ivithin  the  scope  of  their  power  under  the  deed,  he  has  a  right  to  as- 
sume that  all  such  conditions  have  been  complied  with.  In  the  case 
last  supposed,  he  is  not  bound  to  inquire  whether  the  resolutions 
have  been  duly  passed  or  the  like ;  otherwise  he  would  be  bound  to 
go  further  back,  and  to  inquire  whether  the  meetings  have  been  duly 

tally  impracticable.   Mott  v.  United  States  &  E.   1S3,  the  deed  of  MttlemeDt  made 

Ins.  Co.,  19  Barb.  (N.  Y.)  569  ;   C<ilomA  provisioD  that  the  seal  of  the  company 

r.  Eaves,  92  U.  S.  484  ;  BisseU  v.  Jeflfer-  should  not  be  put  upon  any  policy  uoleaa 

sonville,  24  How.    (U.   S.)   287:  Grand  an  order  signed  by  three  directors,  and 

Chester  v.   Winegar,   15   Wall.    (U.   S.)  countersigned  by  the  manager,  was  issued 

353  ;  Pendleton  v.  Aray,  18  Wall.  (U.  S.)  to  that  effect ;  and  it  was  held  that  the 

297  ;  Marion  Co.  v.  Ciark,  94  U.  S.  278 ;  proTision  was  merely  directory,  and  that 

I>ane  v.  Schamp,  20  N.  J.  £q.  82 ;  Rock  a  policy  issued  under  seal  wiUiont  such 

Creek  v.  Strong,  96  U.  S.  271  ;  WoodhuU  order,   was  not  Toid,   the  assiiivd  being 

V.  Beaver  Co.,  3  Wall.  Jr.  (U.  S.)  274;  ignorant  of    the  informality.     See  also 

Wood  V.  Allegheny  Co.,  3  id.  267  ;  Judson  Zabriskie  i^.  Cleveland,  &e.  R.  R.  Ca,  23 

V.  Plattsburgh,  3  Dill.  (U.  S.  C.  C.)  181 ;  How.  (U.  S.)  881  ;  Bank  of  United  States 

Venice  v.  Murdock,  92  U.  S.  494.  t>.  Dandridgc,  12  Wheat.  (U.  S.)  64. 

1  Royal  British  Baok  v,  Turquand,  6         *  Mutual  Life  Ins.  Ca  o.  Cleveland, 

E.  &  B.  327  ;   Bissell  o.  Michigan,  Ac  &c  R.  R.  Co.,  41  Barb.  (N.  T.)  S. 
B.  R.  Co.,  22  N.  Y.  258.     In  Prince  of         •  SxparU  Eagle  Co.,  4  E.  A  J.  549. 
Wales  Life  Assur.  Co.  v.  Harding,  1.  £.  B. 
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.  sammoned,  and  so  ascertain  a  variety  of  other  matters,  into  which, 
if  it  were  necessary  to  make  such  inquiry,  it  would  be  impossible 

for  the  company  to  carry  on  the  business  for  which  it  is  formed."  ^ 

^  It  is  evident  that  the  directors  of  a  ferred  upon  them,  it  wiU  be  presumed  that 
corporetioii,  in  whatever  manner  consti-  theiracts  were  authorized  by  the  body  they 
tuted,  are  the  agents  of  the  corporation,  represent.  Bissell  v,  Michigan  Southern, 
and,  within  the  scope  of  the  authority  &c.  R.  R.  Co.,  22  N.  Y.  258.  in  this 
conferred  by  the  laws  or  regulations  of  case,  Sblden,  J.,  observes:  "There  is, 
the  company  relating  to  them,  their  acts  in  England,  a  class  of  corporations  organ- 
are  the  acts  of  the  company.  The  gen-  ized  under  general  laws,  which  do  not  pro- 
erai  iirinciples  of  the  law  of  agency  are  vide  the  manner  in  which  the  objects  and 
applicable  to  the  relations  between  the  purposes  of  the  corporation  are  to  be  ef- 
company  and  its  directors.  But  they  are  fected,  but  leave  this  to  be  arranged  by  a 
agents  only  so  far  as  they  have  authority  deed  of  settlement  between  the  corporators 
by  virtue  of  powers  conferred  ;  and  of  this  themselves.  By  this  deed  the  companies 
anthority  and  the  extent  or  limit  of  it,  prescribe  and  limit  the  powers  and  func- 
parties  dealing  with  these  or  other  agents  tions  of  their  various  officers,  so  far  as  they 
of  the  corporation  would  be  required  to  are  left  uncontrolled  by  the  statute  and 
take  notice.  These  are  open  to  public  in-  the  general  laws  of  the  kingdom.  Now,  it 
speetioo,  and  constitute  the  power  of  at-  is  plain  that  there  is  no  analogy  between 
tomey,  and  instructions  to  these  agents,  an  act  which  merely  transcends  the  limits 
accessible  to  all  parties  dealing  with  them,  of  this  deed  of  settlement,  and  one  which 
Zfibriskie  v.  Cleveland,  &c.  R.  R.  Co.,  23  violates  the  provisions  of  this  organic  act. 
How.  (U.S.)  381;  Bank  of  Augusta  v.  Earle,  The  deed  of  settlement  is  the  private  act 
13  Pet.  (U.  S.)  587;  Pearce  9.  M.  &  I.  R.  R.  of  the  shareholders,  and  its  provisions 
Co.,  21  How.  (U.  S.)  441.  The  familiar  have  respect  solely  to  their  private  inter- 
doctrine  in  Huch  cases  is,  that  although  ests.  It  is  a  mere  power  of  attorney,  and 
the  party  dealing  with  an  agent  is  not  re-  bears  no  resemblance  to  a  law  enacted  with 
quired  to  take  notice  of  private  instruc-  a  view  to  the  interests  of  the  public. 
tions  communicated  to  him  from  the  There  is  evidently  no  question  of  public 
principal  in  reference  to  his  agency,  he  is  policy  involved,  when  the  question  is, 
required  to  take  notice  of  a  written  au-  whether  the  officers  have  exceeded  their 
thority  and  power  of  attorney,  which  he  authority."  It  has,  however,  been  held 
should  know,  from  the  circumstances  of  that  the  doctrine  that  authority  to  make 
the  case  or  the  character  of  the  agency,  a  contract,  by  an  agent  acting  for  an  indi- 
must  exist.  And  where  there  is  a  special  vidual,  will  be  implied  from  former  em- 
aathority  to  do  a  particular  act,  or  a  gene-  ployment  of  the  same  agent  for  the  same 
iml  authority  to  do  all  acts  relating  to  a  purposes,  has  no  application  where  the 
particnlsr  matter,  the  agent  may  use  all  person  assumes  to  act  as  agent  for  a  cor- 
the  necessary  and  appropriate  means  to  poration.  Wyman  v.  Hallowell  Bank,  14 
carry  oat  the  purposas  of  the  agency  ;  and  Mass.  58.  The  reason  of  this  distinction 
any  person  dealing  with  such  an  agent  is,  that  in  the  first  case  the  extent  of  the 
may  rely  upon  the  ants  of  such  an  agent,  anthority  is  generally  known  only  between 
in  ezeenting  the  anthority  thns  conferred,  the  principal  and  agent,  but  in  the  latter 
as  obligatory  upon  his  principal.  All  per-  the  anthority  is  created  by  statute,  or  is  a 
sons  dealing  with  the  agents  of  a  corpora-  matter  of  record,  to  which  all  may  have 
tion  nnust  be  supposed  to  know  the  access  who  have  occasion  to  deal  with  its 
provisions  of  the  fundamental  laws  of  the  officers.  Salem  Bank  v.  Gloucester  Bank, 
%  corporation,  and  the  limitations  therein  17  Mass.  1.  See  also  State  v.  Commercial 
contained  relating  to  the  authority  of  its  Bank  of  Manchester,  14  Miss.  287.  In 
sgents,  as  these  laws  are  nsnally  accessible  Mas8achu5tetts  a  distinction  has  been  made 
to  aU  persons.  But  where  agents  act  within  between  the  provisions  of  the  charter  in 
the  apparent  scope  of  the  authority  con-  relation  to  the  authority  of  directors  and 
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The  claim  was  allowed,  the  Vice  Chancellor  grounding  his  decision 
oil  the  fact  that  though  the  deed  of  settlement  required  eveiy  policy, 

other  officers  which  parties  are  boand  to  R.  R.  Co.,  1  Hun  (N.  Y.),  202,  — in  which 
know,  and  of  by-laws,  of  which  actual  no-  the  plaintiff  sought  to  recorer  $50,000  of 
tice,  it  is  claimed,  should  be  brought  home  the  defendant  corporation  for  aUeged  8er> 
to  the  parties  dealing  with  the  agents,  vices  for  obtaining  for  and  introducing  to 
Fay  V.  Noble,  12  Cush.  (Mass.)  1.  This  the  Danville,  &c.  R.  R.  Co.  contractors 
doctrine  is  based  upon  the  distinction,  who  would  undertake  to  build  its  roa«l, 
that  in  the  one  case  the  means  of  knowl-  and  for  the  conversion  of  certain  mnnici- 
edge  is  open  and  public,  while  in  the  other  pal  bonds,  alleged  to  have  been  agreed  to 
it  is  private.  This  would,  however,  we  be  delivered  by  said  company  in  payment 
apprehend,  be  limited  to  those  cases  where  for  said  services.  The  defendant  corpon- 
the  by-laws  were  adopted  by  the  board  of  tion  was  formed  in  1869,  under  the  gene- 
directors.  But  in  this  country  organiza-  ral  laws  of  Indiana  and  Illinois,  by  the 
tions  are  generally  formed  under  general  consolidation  of  the  Indianapolis,  Craw- 
statutes,  by  signing  articles  or  certificates  fordsville,  &  Danville  R.  R.  Co.,  and  the 
of  association,  etc,  and  these  may  provide  Danville,  Urbank,  Bloomington  &  Pekin 
for,  and  prescribe  the  duties  of,  officers  R.  R.  Co.  By  the  consolidation  the  de- 
and  agents,  and  thereby  such  regulations  fendant  corporation  assumed  all  the  lia- 
would  become  a  part  of  its  organic  law.  bilities  of  the  constituent  roads.  The 
In  some  cases,  however,  the  general  doc-  president  of  the  Indiana  and  a  director  of 
trine  seems  to  have  been  maintained,  that  the  Illinois  corporation  conducted  the  ne- 
parties  dealing  with  an  agent  would  be  gotiation  with  the  plaintiff  and  the  presi- 
lx)und  even  to  take  notice  of  the  limita-  dent  of  the  Illinois  corporation,  and  by 
tions  of  his  authority  contained  in  the  by-  authority  of  the  latter  offered  the  plaintiff 
laws,  as  being  matters  of  record,  and  the  sum  named  above  for  the  services, 
subject  to  examination  by  those  dealing  The  defendants  resisted  the  suit  upon  the 
with  the  corporation.  Adriance  v.  Roome,  ground  that  the  president  had  no  aathor* 
52  Barb.  (N.  Y.)  399 ;  Wild  v.  Bank  of  ity  to  make  the  contract  in  question. 
Passamaquoddy,  S  Mas.  (U.  S.)  505  ;  State  There  was  no  evidence  from  which  it  coold 
V.  Cummercial  Bank,  14  Miss.  ;  Bisley  v,  be  inferred  that  the  company,  whose  offi- 
Indiana,  &c.  R.  R.  Co.,  1  Hun  (N.  Y. ),  cer  he  was,  had  ever  held  him  ont  or  per- 
202  ;  North  River  Bank  v.  Aymar,  S  Hill  mitted  him  to  represent  himself  as  having 
(N.  Y.),  262  ;  Mechanics'  Bank  v.  New  authority  of  that  kind,  and  the  court  in 
York,  &c.  R.  R.  Co.,  13  N.  Y.  599 ;  Mc-  reversing  the  judgment  below  for  the 
Culloch  V.  Moss,  5  Den.  (N.  Y.)  667;  plaintiff,  by  Daniels,  J.,  said:  "The 
Dabney  v.  Stevens,  40  How.  Pr.  (N.  Y.)  president  with  whom  the  contract  foe 
841 ;  Salem  Bank  v.  Gloucester  Bank,  17  the  payment  to  the  plaintiff  was  made 
Mass.  1  ;  Lowell  Savings  Bank  v.  Win-  had  no  special  or  direct  authority  from 
Chester,  8  Allen  (Mass.),  109.  But  an  ex-  the  company  to  enter  into  any  agreement 
amination  of  the  cases  will  disclose  the  fact  of  that  kind.  .  .  .  The  circumstance  that 
that  this  duty  is  imposed  upon  third  per-  he  was  president  of  the  company  was  not 
sons,  or  as  they  may  be  called,  strangers  to  of  itself  evidence  of  the  existence  of  such 
the  corporation,  only  when  the  act  is  one  authority,  for  it  does  not  ordinarily  apper- 
not  naturally  incident  to  the  powers  of  direc-  tain  to  the  duties  of  persons  acting  in  that 
tors,  or  one  not  usually  executed  by  them,  capacity.  He  was  at  most  the  agent  of 
or  when  an  art  was  done  by  some  officer  of  the  company  created  and  existing  nnder  a 
the  corporation,  which  is  usually  incident  special  legislative  act  defining  the  rights 
to  the  duties  of  the  directors.  In  such  and  privileges  of  the  body,  and  the  manner 
cases  the  party  is  fairly  put  upon  inquiry  in  which  they  should  be  enjoyed.  This 
as  to  whether  the  act  is  authorized,  and  the  plaintiff  is  to  be  regarded  as  knowing, 
fails  to  make  proper  inquiry  at  his  peril.  For  all  persons  dealing  with  the  officers  or 
This  rule  was  well  illustrated  in  a  New  agents  of  a  corporation  are  bound  to  know 
York  case,  —  Rislcy  v,  Indianapolis,  &c  that  they  act  under  either  its  charter  or 
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etc.,  to  be  under  the  hands  of  not  less  than  three  of  the  directors,  and 
sealed  with  the  common  seal  of  the  society,  yet  **  m  ed&ry  other  cavr 

by-laws,  or  the  usages  which  may  be  the  facts  and  evidence  in  the  case  which 
shown  to  exist,  defining  the  extent  of  their  the  court  then  decided.  The  one  chiefly 
authority.  They  must,  in  doubtfnl  cases,  relied  upon  to  sustain  the  contract  in  this 
acquaint  themselves  with  the  extent  of  case  states  the  law  to  be,  *  t?uU  where  a 
that  authority,  or  otherwise  submit  to  the  party  deals  wUh  a  corporation  in  good 
consequences  resulting  from  their  omis-  faith^  the  tranaaction  not  being  ultra  vires, 
sion  to  do  that.  North  River  Bank  v.  and  he  is  unaware  of  any  defect  of  aiUhor- 
Aymer,  3  Hill  (N.  Y.),  262;  Mechanics*  ity  or  other  irregularity  on  the  part  of  those 
Bank  v.  New  York  k  N.  H.  R.  R.  Co.,  18  acting  for  the  corporation,  and  there  is 
N.  Y.  699,  631,  634 ;  McCulloch  v.  Mobs,  nothing  to  excite  suspicion  of  such  defect 
5  Den-  (N.  Y.)  567  ;  Adriance  v.  Roome,  or  irregularity,  the  corporation  is  bound  by 
52  Barb.  (N.  Y. )  899  ;  Dabney  v.  Stevens,  (he  contract,  although  such  defect  or  irregu- 
40  How.  Pr.  (N.  Y.)  341,  846,  846.  The  larUy  in  fact  exists,*  But  even  this  does 
charter  of  the  company  gave  the  immedi-  not  extend  as  far  as  the  purposes  of  the 
ate  government  and  direction  of  its  affairs  plain tiflF's  case  require,  in  order  to  sustain 
to  a  board  of  thirteen  directors,  having  liis  recovery  ;  for  the  president  of  the  corn- 
power  to  elect  one  of  their  number  presi-  pany  was  not  invested  with  a  defective  or 
dent,  a  majority  of  whom  constituted  a  irregular  authority  to  bind  the  company 
quorum  for  the  tranaaction  of  business,  by  his  contracts ;  he  had  no  authority 
Bat  it  conferred  no  authority  on  the  per-  whatever  for  that  purpose.  And  where 
SOD  who  should  be  elected  president  that  is  the  case,  and  the  officer  has  not 
to  bind  the  company  by  his  contracts,  been  permitted  to  act  as  though  he  had  the 
His  power  in  that  respect  appears  to  have  authority,  there  is  nothing  in  that  decis- 
bpen  defined  exclusively  by  the  by-laws  ion  holding  that  he  can  bind  the  company, 
enacted  by  the  company.  And  it  was  But  this  proposition  is  inapplicable  to  the 
restricted  to  the  management  of  all  nego-  present  case,  because  there  was  a  cireum- 
tiations  with  other  corporations,  coropa-  stance  brought  to  the  plaintiff's  knowl- 
nies  or  individuals,  touching  their  mutual  edge,  according  to  his  own  evidence, 
interests  and  the  claims  of  either  party  on  which  ought  to  have  excited  his  suspi- 
the  other,  and  to  entering  into  or  conclud-  cions  that  the  president  had  no  power  to 
ing  all  such  agreements  or  contracts,  with  bind  the  company  by  the  agreement ;  for 
any  of  such  parties  as  should  be  approved  he  says  that  Griggs,  the  president,  and 
by  the  board  of  the  executive  committee.  Wilson,  one  of  the  directora  acting  with 
This  entirely  withheld  the  power  to  make  him,  had  not  brought  with  them  proper 
contracts  binding  on  the  company,  unless  evidence  of  their  authority  to  contract  for 
the  approval  of  the  executive  committee  the  building  of  this  and  the  other  road, 
was  first  obtained  for  that  purpose.  And  and  it  was  decided  that  the  execution 
it  deprived  him  of  the  power  of  entering  should  be  adjourned  over  for  them  to  go 
into  the  agreement  which  the  referee,  upon  home,  convene  their  board  of  directon, 
sufficient  evidence,  has  found  was  made  and  get  them  to  do  whatever  was  neces- 
by  him  with  the  plaintiff  for  the  payment  sary  to  be  done  about  the  contract  for 
of  the  160,000.  The  case  of  the  Mer-  building  the  roads.  If  they  could  not,  for 
chants'  Bank  «.  State  Bank,  10  Wall,  want  of  power,  enter  into  contracts  for 
(CT.  S.)  604,  was  relied  upon  as  sustaining  the  construction  of  the  road,  which  was  a 
the  validity  of  all  contracts  entrred  into  substantial  part  of  what  the  corporation 
by  officers  of  corporations.  But  it  clearly  was  created  to  do,  it  is  difficult  to  see  how 
could  not  have  been  intended  by  that  de-  it  could,  with  any  propriety,  be  assumed 
cision  to  sanction  so  broad  an  extension  of  that  the  power  existed,  without  any  action 
the  law  affecting  transactions  of  this  de-  of  the  board,  which  would  authorize  the 
scription.  Very  broad  propositions,  it  president  to  make  the  contract  with  the 
must  be  confessed,  were  stated  in  the  plaintiff  upon  which  he  has  been  allowed 
opinion,  but  perhaps  none  too  much  so  for  to  recover.  The  fact  that  the  president 
VOL.  I.  —  27 
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tract  '*  it  was  sufficient  if  there  should  be  "  a  reference  to  these  pres- 
ents, and  a  proviso  limiting,"  etc.,  which  had  actually  been  inserted 
in  the  instrument  upon  which  the  claim  was  based.  He  said :  "In 
the  case  before  me  I  find  in  the  deed  of  this  society  a  section  dis- 
tinguishing between  certain  completed  instruments,  which  it  requines 
to  be  under  the  common  seal  of  the  society,  and  other  contracts, 
which,  like  the  former,  are  to  be  satisfied  out  of  the  funds  of  the 
society,  but  as  to  which  there  is  no  such  requisition  with  reference 
to  the  manner  in  which  they  are  to  be  executed.  I  find  in  another 
section  a  power  given  to  the  directors,  wherever  the  deed  is  silent^ 
to  do  everything  which  is  necessary  for  carrying  on  the  business  of 
the  company  ;  and  I  then  find  a  contract,  executed  by  three  of  the 
directors,  which  is  a  reasonable  contract  and  within  the  precise  scope 
and  object  of  the  society,  —  namely,  a  contract  to  issue  a  policy  in  the 
very  form  which  the  society  was  constituted  for  the  purpose  of  issu- 
ing. Under  these  circumstances  it  appears  to  me  that  the  contract 
in  question  is  one  into  which  the  directors  were  authorized  to  enter, 
and  which,  upon  bill  filed,  the  society  would  have  been  decreed  to 
perform.  I  therefore  hold  that  the  debt  is  established,  if  not  at  law, 
as  a  good  equitable  debt." 

Formalities  except  those  which  are  imperative  may  be  waived, 
and  informal  transactions  may  be  acquiesced  in  so  as  to  bind  the 
corporation ;  ^  and  at  least  some  imperative  formalities  may,  by  hav- 
ing been  so  long  and  so  universally  disregarded,  cease  to  be  operative, 
—  as,  where  a  corporation  has  conducted  a  certain  branch  of  its  busi- 
ness in  such  a  way  for  such  a  length  of  time  as  to  establish  a  usage 
different  from  that  provided  in  the  by-laws,  there  seems  to  be  no 
question  that  it  will  be  bound  by  acts  so  done,  where  the  informality 
is  not  of  stick  a  kind  as  to  render  the  act  absolutely  void}    Thus, 

could  Dot,  without  specific  authority,  bind  of  directors,-  which  was  to  be  testified  by 
the  compuny  by  one  agreement  should  "a  certificate  in  writing,  signed  by  three 
have  been  accepted  as  quite  conclusive  of  the  directors."  During  the  whole  time 
evidence  of  some  want  of  authority  to  rcn-  that  the  bank  carried  on  business,  a  min- 
der tlie  other  obligatory  upon  it  One  aging  director  received  the  applications 
was  a  fair  inference  from  the  other."  for  sales  of  shares,  consented,  and  signed 

1  Zabriskiev.  aeveland,  &c.  R  R.  Co.,  the  certificate  of  "consent,"  which  wis 

ante ;  Walton's  Case,  26  L.  J.  Ch.  646 ;  afterwards  signed  by  two  other  directors, 

Bargate  v.  Shortridge,  5  H.  L  Gas.  297.  but  was  never  signed  by  the  three  agsem- 

«  Walton's  Case,  an^.    In  Bargate  v.  bled  as  aboard.   Shortridge,  a  shareholder, 

Shortridge,  6  H.  L.  Gas.  297,  the  deed  of  had  at  various  times,  with  such  consents, 

settlement  of  a  banking  company,  aUowcd  sold  his  shares.    The  directors,  under  7 

shareholders  to  dispose  of   their   shares  Geo.   IV.,  c  46,  made  a  return  to  that 

upon  obtaining  '*  the  consent  of  the  board  effect.     The   company   fisiled,   and   the 
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where  the  statute  provides  that  a  transfer  of  stock  shall  be  made  io 
a  certain  way,  if  the  company  by  a  systematic  course  of  business 

directors  passed  a  resolution  that  there  the  company,  and  who  has  the  power  to 
had  heen  no  valid  transfer  of  the  shares  of  see  that  everything  Ib  done  according  to 
Shortridge.  It  was  held,  however,  that  as  dae  regularity,  and  still  more  different 
between  him  and  the  company,  the  con-  when  the  transfer  is  made  to  another  per- 
sents  given  by  the  directors,  although  in-  son  acting  as  director  of  the  company  ; 
formal  and  irregular,  were  valid,  and  that  and  it  is  something  more  than  form  when 
they  could  not  afterwards  treat  Shortridge  the  director  who  makes  the  transfer  does 
as  a  member  of  the  company.  This  case  not  follow  the  form  presoribed  by  the  act 
goes  farther  than  this,  for  it  was  a  credi-  of  Parliament  in  that  very  case,  and  when, 
tor  of  the  company  who  was  attempting  by  reason  of  the  omission  so  to  do,  the 
to  secare  his  debt  by  process  against  a  transferee  becomes  in  no  respect  bound  by 
shareholder,  and  the  decision  that,  as  the  the  deed  of  settlement,  the  execution  of 
company  itself  was  estopped  by  its  acquies-  which  was,  by  ,the  rules  of  the  society, 
eence,  so  also  its  creditors  claiming  through  prescribed  as  a  preliminary  condition  to 
it  were  barred  by  the  aame  acquiescence,  his  becoming  a  member  of  the  company." 
seems  to  be  both  sound  and  just.  As  il-  This  judgment  of  Lord  Romilly  contains 
lustniting  the  principles,  both  as  to  ac-  a  very  clear  statement  of  the  law  on  the 
quiescence  and  as  to  the  necessity  for  point.  From  it,  as  an  exposition  of  law, 
officials  to  see  to  formalities  which  con-  the  Lord  Chancellor  did  not  dissent,  but 
cem  their  own  acts,  see  Murray  v.  Bush,  he,  nevertheless,  discharged  the  order  of 
L.  R.  0  H.  L.  87.  This  case  illustrates  the  Ma8ter  of  the  Bolls,  upon  the  grounds : 
the  difficulty  of  applying  the  law  to  cir-  partly,  of  lapse  of  time,  and  of  the  aoquiea^ 
cumstances  such  as  were  there  involved,  cence  o/the  sfiarehoIdersiJithe  tranaaction; 
The  original  decision  was  reversed  by  the  partly,  that  it  was  the  duty  solely  of  the 
Lord  Chancellor,  and  though  the  reversal  remaining  directors  to  see  to  the  execution 
was  upheld,  it  was  only  by  the  fact  that  of  the  deed  of  covenant  by  the  transferee. 
the  law  lords  were  equally  divided.  A  Upon  this  latter  point  he  said  :  "  It  is 
company  being  in  difficulties,  and  disputes  quite  true  that  Mr.  Bush  was  a  director 
having  arisen,  it  was  determined  to  admit  when  he  dealt  with  the  shares,  but  when 
new  directors.  Bush,  one  of  the  existing  he  parted  with  his  shares  he  was  no  longer 
directors,  agreed  to  transfer  his  shares  to  a  director  or  shareholder,  and  he  had  no 
an  incoming  director,  and  in  pursuance  of  control  over  the  matter  beyond  having  the 
such  agreement,  a  deed  of  transfer  was  ex-  right  to  file  a  bill.  The  persons  who  were 
ecuted  by  both  ;  but  the  transferee  did  not  to  see  that  within  a  month  the  deed  was 
execute  a  deed  of  covenant  as  required  by  executed,  were  the  directors  of  the  com- 
the  deed  of  settlement.  The  Master  of  pany,  and  the  duty  of  seeing  the  deed 
the  Rolls,  on  the  winding  up  of  the  com-  executed  was  thrown  upon  them,  and  not 
pany,  held  Bush  to  be  still  liable  upon  the  upon  Mr.  Bush."  But  really  the  ques- 
shares,  and  placed  his  name  on  the  list  of  tions  to  be  settled  in  this  and  similar 
contributories.  "  It  is  true  that  there  are  oases,  were  and  are,  first,  whether  a  di- 
many  cases  in  which  the  undue  neglect  of  rector  proposing  to  retire  from  a  company, 
forms  by  directors  has  not  invalidated  a  is  or  is  not  bound  to  see  to  the  performance 
bend  fide  transfer  of  shares  ;  but,  so  far  as  of  the  proper  formalities,  and  has  or  has  not 
I  have  observed,  this  has  always  been  in  thrown  upon  him  the  duty  of  doing  all  that 
cases  between  strangers,  who  had  not  the  he  can  do  to  secure  their  due  observance ; 
power  to  compel  the  directors  to  observe  secondly,  which  was  a  special  point  here, 
the  proper  forms,  or  in  cases  where  they  whether  when  there  is  a  transfer  to  an- 
were  ignorant  of,  and  had  no  means  of  as-  other  official,  it  is  not  a  part  of  that  offi- 
certaining,  the  informality  which  hsd  been  ciaFs  contract  to  see  to  the  formalities ; 
eomroitted.  But  the  case  is  very  different  and  thirdly,  whether  failing  these,  he 
when,  as  here,  the  transfer  is  by  a  direc-  ceases  to  be  a  shareholder.  A  corpora- 
tor himself,  whose  object  is  to  retire  from  tion  may  incur  a  liability  different  from 
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has  allowed  transfers  to  be  made  in  a  different  way,  there  is  no  doubt 
but  that  transfers  so  made  would  be  upheld,^  at  least  in  equity. 
But  the  rule  would  be  otherwise  where  the  formality  is  one  which 
is  required  by  the  express  terms  of  the  charter  or  general  law.* 
Unless  the  statute  expressly  provides  what  number  shall  constitute  a 
quorum,  a  majority  of  the  whole  board  must  act  ;^  and  if  any  of  the 
directors  have  a  direct  pecuniary  interest  in  the  act  to  be  done, 
there  must  be  a  majority  exclusive  of  their  votes.*  The  by-laws 
may  provide  what  number  shall  constitute  a  quorum  although  less 
than  a  majority  *  As  a  rule,  all  should  be  notified,  but  it  is  held 
that  where  the  statute  provides  that  a  certain  number  shall  consti- 
tute a  quorum,  and  neither  the  statute  nor  by-laws  provide  for  notice 
to  all,  notice  to  the  rest  is  not  essential  io  the  validity  of  the  action 
of  the  requisite  number.®  And  in  all  cases  where  the  requisite 
quorum  was  present,  it  will  be  presumed  that  notice  was  given  as 
required  by  statute  or  the  by-laws.^  But  this  presumption  is  only 
jyi^ma  facie,  and  may  be  rebutted  by  proof  that  notice  was  not  in 
fact  given.® 

the  prescriptions  of  its  charter.     Like  in-  Me.  854  ;   Sai^gent  v.  Weheter,   18  Met. 

dividuals,  it  is  responsible  for  the  manner  (Mass.)  497  ;  CahiU  v.  Kalamaxoo  Mut. 

in  which  it  permits  its  agents  to  hold  it  Ins.  Co.,  2  Dong.  (Mich.)  124    Cniigv. 

out  to  the  world.     The  corporation  should  First  Presbyterian  Church,  88  Penn.  St. 

disavow  the  practice,  or  the  usages  of  their  42  ;  Wells  v.  Rah  way  White  Rubber  Co., 

agents  in  the  transaction  of  business  shall  19  N.  J.  £q.  402  ;  Price  v.  Grand  Rapids 

be  presumed  to  have  their  sanction.    An  R.  R.  Co.,  13  Ind.  58  ;  Despatch  Line  of 

authority  to  contract  in  a  particular  mode.  Packets  v,  Bellamy  Mfg.  Co.,   12  N.  H. 

may  be  proved  by  a  vote  of  the  stockhold-  205. 

ers  ;  and  in  prevention  of  fraud  and  prose-  ^  Ernest  v,  Nicholls,  6  H.  L.  Cas.  401 ; 

cution  of  justice,  it  may  be  presumed.    It  Butts  v.  Wood,  87  N.  Y.  817. 

may  be  implied  from  their  acquiescence  in  *  Hoyt  ».  Thompson,  19  N.  Y,  207. 

the  usual  mode  of  transacting  the  busi-  *  State  v.  Smith,  48  Yt  266 ;  Edgerly 

ness  of  the  corporation,  and  expressing  no  v,  Emerson,  23  N.  H.  555. 

objection  against  it.     Buckley  v.  Derby  ^  Mahaska  Co.  R.  R.  Co.  v.  Des  Moines 

Fishery  Co.,  2  Conn.  252  ;  Witte  v.  same.  Valley  R.  R.  Co.,  28  Iowa,  487  ;  McDan- 

id.  260  ;  see  Stafford  v.  Wyckoff,  4  Hill  iels  v.  Flower  Brook  Mfg.  Co.,  22  Vt.  274. 

(N.  Y.),  442.    Green's  Brice's  Ultra  Vires,  •  In  Chouteau  Ins.  Co.  w.  Holmes,  68 

256-258.  Mo.  601,  80  Am.  Rep.  807,  assessments 

^  In  re  Vale  of  Neath,  &c  Co.,  8  De  .  were  made  at  special  meetings  of  the  diree- 

0.  &  S.  149.  tors,  at  which  a  quorum  was  present,  bat 

'  Pittsburgh,  &c.  R.  R.  Co.  v,  Clarke,  there  was  no  evidence  to  show  that  notioa 

29  Penn.  St.  146.  of  these  meetings  was  given  to  the  diree- 


»  Willcock's  case,  7  Cow.  (N.  Y. )  402 
People  V.  Twaddle,  18  Hun  (N.  Y.),  427 
Buel  V.  Buckingham,  16  Iowa,  284 
Field  V.  Field,  9  Wend.  (N.  Y.)  894 
Junction  R.  R.  Co.  v.  Reeve,  15  Ind.  236 


tors,  and  upon  that  ground  it  was  claimed 
that  the  assessments  were  not  legally 
made.  Hbkrt,  J.,  in  an  opinion  in  which 
he  carefully  reviews  the  cases,  said  :  *'  It 
does  not  appear  by  express  evidence  that 


Lockwood  V,  Mechanics'  National  Bank,     notices  of  the  special    meetings  of  the 
9  R.  I.  308 ;  Cram  v.  Bangor  House,  12    board  of  directors^  at  which  tihe 
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There  is  a  distinction  between  directory  and  imperative  formali- 
tie&     Directory  formalities  are  those  which  are  for  the  benefit  of 

ments  were  made,  were  given  to  the  direc-  v.  Ferguson  the  conrt  said  :  '  The  fifth 
tors,  although  it  does  appear  that  a  quorum  man  was  not  present,  nor  was  he  notified 
of  the  directors  was  present  and  made  the  of  the  meeting.'  It  appeared  that  the 
assessments.  Nor  was  any  evidence  in-  fifth  township  committeeman  had  not 
troduced  or  offered  to  show  that  notices  been  notified  of  the  meeting,  and  of  coarse 
were  not  given.  That  all  the  directors  the  presumption  of  the  existence  of  a  fact 
most  be  notified  of  a  special  meeting  of  which  it  was  proved  did  not  exist,  could 
the  board  is  conceded ;  bat  the  question  not  be  indulged.  So  in  the  Atlantic 
for  determination  is,  whether  if  the  meet-  Delaine  Co.  v.  Mason,  5  R  I.  463,  it 
ing  be  held  and  a  quorum  be  present,  it  affirmatively  appeared  that  Hill,  Car- 
will  be  presumed,  in  the  absence  of  evi-  penter  &  Co.  had  no  notice  of  a  meet- 
dence  to  the  contrary,  that  such  notice  ing  of  stockholders  at  which  an  assessment 
ms  given,  and  all  steps  taken  necessary  on  stock  had  been  made.  In  Stow  v. 
to  constitute  it  a  regular  and  valid  meet-  Wyse,  7  Conn.  214,  parol  evidence  was 
ing  of  the  board.  In  Sargent  v.  Webster,  admitted  to  prove  that  persons  named  in 
13  Met.  (Mass.)  504 ;  Lane  v,  Brainerd,  the  vote  at  a  meeting  which  authorized 
30  Conn.  577,  and  McDaniels  t>.  The  the  execution  of  a  deed  for  a  company. 
Flower  Brook  Mfg.  Co.,  22  Vt  274,  it  convened  and  passed  that  vote  without 
was  decided  that  such  would  be  the  pre-  any  notice  to  the  other  members  of  the 
sumption.  In  Sargent  v.  Webster  the  company.  In  Wiggin  v.  The  Free  Will 
court  observed  :  '  Another  objection  of  Baptist  Church,  8  Met.  (Mass.)  301,  there 
the  same  kind  is,  that  it  does  not  appear  was  evidence  of  notice,  but  the  notice 
that  notice  of  the  meeting  was  given  to  given  was  held  insufficient.  In  People  v. 
ail  the  directors.  Bat  the  contrary  does  Batchelor,  22  N.  Y.  128,  the  court  based 
not  appear  ;  and  it  would  be  hazardous  to  its  opinion  upon  the  fact,  which  was 
decide  that  every  vote  passed  by  an  aggre-  shown  by  evidence,  that  the  absent  alder- 
gate  body  is  void,  if  it  do  not  appear  by  man  had  no  notice  of  the  meeting  of  the 
the  record  that  all  were  present.  We  be-  board.  The  case  of  Atlantic  Mut  Fire 
Ueve  it  is  not  usual,  in  corporate  records,  Ins.  Co.  v,  Fitzpatrick,  2  Gray  CMass.), 
to  state  how  the  members  were  noti-  279,  does  seem  to  militate  against  the 
fied.  The  presumption, ' '  omnia  rUe  acta, "  eases  cited  in  18  Met. ,  (Mass. )  8  Conn . ,  and 
ooTers  multitudes  of  defects  in  such  cases,  22  Vt. ;  but  there  is  a  very  meagre  state- 
and  throws  the  burden  of  proof  upon  those  ment  of  the  facts,  and  the  opinion  on  this 
who  would  deny  the  regularity  of  a  meet-  point  is  brief  and  cites  no  authorities.  The 
in^  for  want  of  due  notice  to  establish  it  ease  in  13  Met.  is  not  mentioned,  al- 
by  proof.'  The  doctrine  thus  declared  though  two  of  the  four  judges  then  on  the 
was  as  distinctly  announced  in  the  other  bench  were  members  of  the  court  when  the 
cases  above  cited,  and  also  in  State  ex  rel.  case  in  13  Met  was  decided.  It  certainly 
Bomefeld  v,  Kupferle,  44  Mo.  155.  For  was  not  intended  to  overrule  that  case, 
a  contrary  doctrine  appellant  relies  upon  and  it  is  difficult  (P  determine  from  the 
the  State  v.  Ferguson,  81  N.  J.  L.  124  ;  report  of  the  case  in  2  Gray,  what  precise 
Stow  V.  Wyse,  7  Conn.  215  ;  Wiggin  v,  question  was  before  the  court.  People's 
The  Free  Will  Baptist  Church,  8  Met.  Ins.  Co.  v.  Westcott,  14  Gray  (Mass. ), 
(Mass.)  301;  People  v.  Batchelor,  22  440,  does  not  support  a  different  doctrine 
N.  y.  128;  Atlantic  Mut.  Ins.  Go,  v,  from  that  held  in  13  Met.  It  turned 
Fitzpatrick,  2  Gray  (Mass.),  279;  and  Peo-  on  the  validity  of  a  by-law  passed  at  a 
pie's  Ins.  Co.  r.  Westcott,  14  id.  440,  —  special  meeting  of  the  company  held  in 
in  all  of  which  it  affirmatively  appears  pursuance  of  a  notice  duly  published, 
either  that  no  notice  or  an  insufficient  '  for  the  purpose  of  making  alterations  in 
notice  had  been  given  of  the  directors'  or  the  by-lsws,  and  for  the  transaction  of 
corporation  meeting,  the  proceedings  of  such  business  as  may  come  before  them.' 
which   were    complained   of.      In   State  At  the  meeting  thus  held,  the  by-laws 
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the  corporation  and  may  be  waived  by  it,  or  which  it  may  compel 
the  directors  to  observe,  if  they  persistently  neglect  to  do  so.  But 
imperative  formalities  are  those  which  are  essential  to  the  validity 
of  the  act  to  which  they  are  incident.  If  merely  directory  formaU^ 
ties  are  not  observed  by  the  directors,  their  acts  will  be  binding^ 
upon  the  corporation  as  to  persons  who  have  no  notice  of  the  for- 
mality  required.^  In  all  cases  where  agents  are  acting  within 
the  scope  of  apparent  powers,  it  is  presumed  that  they  have  com- 
plied with  all  requisite  formalities,  and  a  person  who  does  not 
know  that  they  have  not  done  so,  will  not  be  deprived  of  his  rights 
because  they  did  not  in  fact  comply  with  such  formalities,  when  the 
power  to  do  the  act  is  not  affected  by  the  formality  in  question.^ 
Imperative  formalities  are  rather  in  the  nature  of  conditions  piece- 
dent  than  of  formalities.  That  is,  the  power  to  do  an  act  is  made 
dependent  upon  their  observance ;  consequently,  if  they  are  not 
observed  the  act  would  be  without  authority,  and  not  obligatory 
upon  the  corporation. 

A  single  director  has  no  power  by  virtue  of  his  office  to  act  for, 
or  bind  the  corporation,  except  in  so  far  as  the  power  has  been 
delegated  to  him  by  the  board  It  is  the  hoard  of  directors  only 
which  can  act,  and  if  they  constitute  a  director  or  any  other  person 

were  altered  by  making  four  directors  a  one  containing  a  aerions  error  is  that  giTen 

quorum  instead  of  five,  and  seren  addi-  for  defendant^  as  follows:  'That  there  is 

tional  directors  were  chosen.    Four  of  the  no  evidence  in  this  case  to  show  that 

seven  thus  chosen  were  the  only  directors  either  of  said  meetings  was  called  bj  the 

who  were  present  at  the  directors*  meet-  president,  or  that  notice  of  either  of  them 

ing  by  which  the  assessment  was  made,  was,  in  any  way,  given  to  all  the  monben 

The  court,  Hoab,  J.,  said:    'But  a  de-  of  the  board  of  directors.'     If  we  have 

cisive  objection  to  the  choice  of  these  new  correctly  stated  the  law,  competent  proof 

directors  is,  that  in  the  call  for  the  meet-  of  the  meeting  of  a  quorum  of  the  board  is 

ing  at  which  they  were  chosen  there  was  prima  facU  evidence  that  it  was  called  by 

no  intimation  of  any  purpose  to  make  such  the  president,  if  saoh  a  caU  were  neoes- 

election.'    Expressing  a  doubt  as  to  the  sary,  and  that  notice  of  the  meeting  was 

right  of  the  company  to  elect  directors,  given  to  all  the  directors.    No  enw  ms- 

except  at  their  annual  meetings,  he  added :  terially  affecting  the  merits  of  the  contro- 

•  No  vote  to  increase  the  number  of  di-  versy  was  committed  by  the  court,  and 

rectors  had  been  passed  at  any  meeting  the  only  serious  error  was  on  the  side  of 

held  for  such  a  purpose.*    It  will  be  ob-  appellant  in  the  instruction  given  for  him, 

served  that  there  was  a  notice,  but  the  of  which  he  cannot  corapLain.** 
court  held  the  notice  insufficient  and  the         *  Bissell  r.  Michigan   Southern,  4g. 

election  void.    We  think  that  the  weight  R.  B.  Co.,  22  N.  Y.  258  ;  Bank  of  United 

of  authority  on  this  question  is  to  the  States  v.  Dandridge,  12  Wheat  (U.  a)64; 

effect  that  noiiot  of  a  gpedal  meeting  o/ihs  Zabriskie  ».  Cleveland,  Ac.  R.  R.  Ca,  2} 

directors  of  a  corporation  wUl  le  presumed.  How.  ( U.  B. )  881 . 
in  the  absence  of  evidence  showing  that  no        «  Bissell  «.  MichigM,  Jta  B.  R.  Co, 

iwtiee  was  given.    The  instructions  of  the  onto, 
court  are  open  to  criticism,  but  the  only 
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their  agent,  with  certain  powers,  then,  as  to  such  powers  such  director 
can  act  in  such  matters  as  the  board  itself  could.  As  to  such  matters 
he  then  acts  for  and  in  place  of  the  board  and  with  equal  authority ; 
and  as  to  such  matters  notice  to,  or  knowledge  acquired  by  him, 
is  notice  to,  or  the  knowledge  of  the  board  and  corporation.^  A 
corporation,  like  an  individual  or  firm,  is  bound  by  the  admis- 
sions and  representations  of  its  directors  and  other  agents,  made 
while  in  the  line  of  their  duty,  and  acting  within  the  scope  of  their 
authority.^    But  the  admission  or  representation  must  be  that  of 

^  Hooker  v.  Wise,  91  U.  S.  808 ;  Ful-  oompany,  unless  he  can  show  that  the 

ton   Bank    v.   Canal   Co.,   4  Paige    Ch.  whole  company  were  a  party  to  the  frand. 

(y.    Y.)    127  ;    National    North    River  Be  Royal  British  Bank,  5  Jur.  N.  s.  205. 

Bank  v.  Aymer,  8  HiU  (N.  Y./,    268  ;  Thus,  a  company  was  formed  for  mining 

Fairfield  Savings  Bank  v.  Child,  72  Me.  purposes.    The  prospectus  referred  to  the 

226  ;  39  Am.  Rep.  319.  memorandum  and  articles  of  association, 

^  Bumes  v.    Pennell,   2  H.   L.    497  ;  and  described  in  favorable  terms  a  mine 

Menx's  Case,  2  DeG.  M.  &  G.  622.  The  dec-  for  the  purchase  of  which  a  contract  had 

lanttions  or  acts  of  a  director  in  a  corpora-  been  entered  into.    This  mine  was  after- 

tion  will  not  bind,  or  in  any  manner  affect,  wards  found  to  be  worthless,  and  the  di- 

the  corporation,  unless  they  are  within  the  rectors  rescinded  the  contract,  and  agreed 

sco))e  of   his  ordinary  powers,   or  some  to  purchase  another.     It  was  held,  that 

special  agency  relative  to  the  subject  mat-  a  shareholder  who  had  subscribed  on  the 

ter.     Soper  v.  Buffalo  &  Rochester  R.  R.  faith  of  the  prospectus  was  entitled  to  an 

Co.,  19  Barb.  (N.  Y.)  810.     Nor  are  the  injunction  against  an  action  for  this,  al- 

declarations  of  individuals,  who  are  direc-  though  the  directors  had  themselves  been 

tors  of  a  bank,  not  forming  a  part  of  an  deceived,  and  had  been  guilty  of  no  wilful 

official  act,  admissible  to  prove  an  antece-  fraud.     Directors  are  bound  to  ascertain 

dent  fact  against  the  bank.     Pemigewas-  the  truth  of  the  representations  made  on 

sett  Bank  v.  Rogers,  18  N.H.  255.  Neither  their  prospectus.     Smith  v.  Reese  River 

stockholdera  nor  directors,  without  special  Co.,  2  L.  R.   £q.  Cas.    264.     A  corpo- 

power,  can  create  a  corporate  liability ;  ration    entered  into  an  agreement  with 

therefore  the  confessions,  admissions,  or  certain  railroad  contractors,  that,  if  the 

knowledge  of  either,  while  not  engaged  in  ^tter  would  contract  to  build  a  certain 

the  precise  business  confided  to  them,  can-  raUroad  in  which  the  corporation  were  in- 

not   affect   the  corporation.     Loomis  v,  terested,  upon  the  basis  of  a  stock  subscrip- 

£a^e  Bank  of  Rochester,   1  Dis.  (Ohio)  tion,  and  subscribe  for  a  specified  amount 

235.     In  publishing  false  and  fraudulent  of  stock,  the  former  would  convey  as  many 

representations  with  regard  to  the  affairs  shares  of  their  stock  as  should  be  agreed 

of  the  company,  or  in  doing  any  other  act  upon  by  the  president  and  the  contractors, 

not  within  the  scope  of  their  authority  as  subject  to  the  approval  of  the  directors, 

limited  by  the  deed  of  settlement,  they  can-  The  contract  was  subsequently  completed ; 

not  be  considered  as  the  agents  of  the  com-  the  stock  subscribed  for ;  the  shares  of  the 

pany,  so  as  to  bind  the  company.     There-  corporation  transferred  by  the  president, 

fore,    if  directors,   in  the  course  of  the  whose  action  the  directors  approved  ;  and 

performance  of  their  duty,  make  false  or  the  resolution  of  the  directors  was  approved 

frandnlent   representations   addressed    to  by  the  stockholders.     It  was  held,  that, 

shareholders,  and  afterwards  give  them  an  even  if  the  road  was  never  built,  and  the 

authorized  circulation  beyond  the  limits  stock  never  paid  for,  and  admitting  that 

of  the  company,  a  stranger  acting  upon  the  corporation  were  entitled  in  equity  to 

•nch  representations,  and  suffering  loss  in  a  return  of  their  stock,  neither  the  fairness 

consequence,  has  no  remedy  against  the  nor  validity  of  the  issue  of  the  stock,  nor 


i2i             CORPORATE  MEETINGS,  AND   DIBECTOBS.      [CHAP.  VHI. 

the  directors  or  a  quorum  thereof  as  a  body,  or  if  by  only  one  of  the 
directors,  some  other  proof  of  authority  than  the  mere  circumstance 
that  he  was  a  director  must  be  given.^    If  the  director  personally 

the  legality  of  the  election  of  directors  ^  Thew  v.  Porcelain  Mfg.  Co.,  5  S.  C. 

chosen  by  votes  cast  upon  the  stock  thus  415 ;  Soper  v.  Buffalo,  &c.  R.  R.  Ca,  19 

issued,  was  thereby  impaired.     Savage  v.  Barb.  (N.  Y. )  810  ;  Huntington,  &c  R  R 

Ball,  17  N.  J.  £q.  142.     Where  a  corpora-  Co.,  v.  Decker,  82  Penn.  St.  119  ;  Penn. 

tion  sued  one  who  had  contracted  to  build  R  R  Co.'s  Appeal,  80  id.  265.     In  Harvey 

a  bridge  and  furnish  all  materials,  for  a  v.  West  Side  Elevated  R.  R  Co.,  13  Hun 

breach  of  the  contract,  it  was  held  that  (N.  Y.),  892,  an  action  was  brought  to  re- 

the  fact  that  the  work  was  unfinished  be-  cover  the  amount  due  upon  an  account 

cause  the  corporation  had  not  provided  stated.     The  plaintiff^  while  vice-presideut 

certain  materials  which  the  president,  a  of  the  corporation  defendant,  asked  Mr. 

director,  told  the  contractor  that  the  cor-  Taylor,  who  was  the  book-keeper  of  the 

poration  should  furnish,  was  not  avail-  corporation,  and  who  also  performed  the 

able ;  on  the  ground,  among  others,  that  duties  of  secretary  and  assistant  treasurer 

the  directors  had  no  authority  to  give  thereof,  for  a  copy  of  his  account  on  the 

a  construction  to  the  written  agreement,  books  of  the  corporation.    Thereupon  Mr. 

Hartford  Bridge  Co.  v.  Granger,  4  Conn.  Taylor  gave  him  a  transcript  of  his  account 

142.    A  railway  company  which  was  not  on  the  ledger.    This  action   is    founded 

in  a  position  to  raise  money  under  the  solely  upon    that  transcript,   which  the 

borrowing  powers  in  their  special  act,  re-  plaintiff*  claims  is  an  account  stated.    The 

quiring  money,  the  chairman  and  one  of  referee  sustained  such  claim  and  rendered 

Uie  directors  raised  it  on  their  joint  and  judgment  for  the  plaintiff  for  the  amount 

several  promissory  notes,  and  the  money  which  appeared  by  said  transcript  to  be 

was  applied  for  the  purpose  of  the  com-  due  him,   with  interest     The  court,  at 

pany.    Subsequently  the  director  paid  the  General    Term,   said:    "We    think    the 

notes,  and  brought  his  action  against  the  referee   erred.    No   evidence    was   given 

chairman,  when  the  board,  **  to  discharge  which  shows  that  Mr.  Taylor  was  author- 

the  liability  of  the  chairman,"  authorized  ized  to  render  an  account  to  the  plaintiff, 

the  secretary  to  seal  *'  Lloyd's  bonds"  to  which  should  be  conclusive  on  the  defend- 

the  amount  of  the  liability.     It  was  held,  aut     Without  such  authority  an  account 

in  an  action  brought  by  the  chairman  upon  rendered  by  him  would  not  become  bind- 

one  of  these  bonds,  that  it  was  illegal,  and  ing  on  the  corporation  by  the  acquiescence 

that    the    plaintiff   could   not   recover,  of  the  plaintifil   Even  if  such  an  authority 

Chambers  v,  Manchester  k  Milford  Ry.  might  be  implied  from  the  general  duties 

Co.,  88  Law  J.  N.  s.  268.    A  director  is  of  a  treasurer  or  assistant  treasurer,  when 

not  authorized,  as  such,  without  special  such  officer  had  rendered  an  account  to  a 

authority,  to  make  notes  binding  the  cor-  debtor  of  the  corporation,  it  by  no  means 

poration.     Lawrence  v.  Gebhard,  41  Barb,  follows  that  actual  authority  need  not  be 

<N.  Y.)  575.    Nor  can  the  directors  of  a  shown  when  the  l^;al  effect  of  the  act 

mining  association  bind  the  members  by  would  be  to  liquidate  or  establish  unsettled 

accepting  a  bill,  unless  they  are  authorized  demands  against  the  corporation.    An  offi- 

to  do  so  by  the  deed  or  instrument  of  co-  cer  who  does  not  possess  the  power  to 

partnership,  by  the  necessity  of  such  a  create  a  debt  against  the  corporation  dl- 

power  to  the  carrying  on  of  the  business,  rectly,  cannot  do  it  indirectly  by  sending 

by  the  usage  of  similar  establishments,  or  an  account  which  shows  a  balance  due  to 

by  express  assent  of  the  party  sought  to  the  person  to  whom  it  is  sent.     In  this 

be  charged.     Still  less  can  they  bind  the  case,  however,  Mr.  Taylor  did  not  assume 

members  by  a  bill  drawn  upon  the  direct-  to  exercise  such  a  power.    He  sent  no 

ors  by  their  own  servant,  such  a  bill  being  account  to  be  acquiesced  in  or  rejected  by 

in  effect  a  promissory  note.     Dickinson  v,  the  plaintiff.    His  attention  was  not  called 

Yalpy,  10  B.  &  C.  128.  '  to  the  question  whether  the  account  was 
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has  any  interest  in  the  contract,  the  contract  will  be  void  at  the 
election  of  the  cestui  que  trust}  The  prima  facie  or  apparent 
powers  of  directors  are  entirely  different  from  the  prima  facie 
powers  of  their  agents,  because  all  are  bound  to  know  that  they 
act  as  a  board  and  not  individually,  and  that  they  have  no  authority 
to  act  individually  unless  authorized  to  do  so  by  the  board,  or  unless 
their  action  is  subsequently  ratified  by  the  board,  expressly  or  im- 
pliedly ;  whereas  the  ordinary  agents  of  the  corporation  are  presumed 
to  have  authority  commensurate  with  the  duties  with  which  they  are 
entrusted.  Thus,  the  general  manager  of  a  railroad  company  di- 
rected an  assistant  to  have  certain  work  about  the  railroad  done,  and 
in  pursuance  thereof  the  assistant  made  a  contract  with  a  third  party 
to  do  the  work.  A  memorandum  of  the  contract'  was  made  which 
simply  recited  that  such  third  person  would  do  the  work,  without 
mentioning  for  whom,  for  a  certain  sum,  under  the  direction  of  the 
engineer  of  the  company ;  and  this  memorandum  was  signed  by  the 
third  person,  and  by  the  assistant,  without  any  designation  of  his 
office,  or  the  capacity  in  which,  or  the  party  for  whom,  he  made 
such  contract,  but  also  without  any  express  assumption  of  personal 
liability.  It  was  held  that  it  was  the  contract  of  the  company.^ 
So  station  agents  are  presumed  to  have  power  to  make  contracts 

fall   or  accurate   or  not.     In    short,  he  (Mass.),   1 ;  Toll  Bridge    Co.   v,    Betts- 

merely  complied  with  the  plaintiff's  re-  worth,  80  Conn.  380 ;  Matteson  v.  N.  Y. 

quest  without  any  intention  of  binding  Central  R.  R.  Co.,  67  Barb.  (N.  Y.)  864 ; 

the    corporation.     An    essential  element  East  River  Bank  v,  Hoyt,   41   id.  441  ; 

of  an  account  stated,  therefore,  is  want-  Crump  v.  United  States  Mining  Co.,   7 

ing,  namely,  that  it  was  rendered  for  the  Gratt.  (Va.)  852;  Union  Mining  Co.  v. 

purpose  of  asserting  a  claim,  or  at  least  of  Rocky  Mt.   National  Bank,  1  Col.  581 ; 

establishing    the    balance    due    thereby.  2  id.  248  ;  Green  v.  Ophir  Mining  Co.,  45 

Upon    these   grounds,   namely,   (1)  that  Cal.  522;  Kennedy  v.  Otoe  Nat.  Bank,  7 

no  authority  in  Mr.  Taylor  to  bind  the  Neb.  59 ;  Am.  Express  Co.  v.  Gilbert,  57 

corporation  by  means  of  an  account  stated  111.  468  ;  Kalamazoo  Mfg.  Co.  v.  McAllis- 

was  shown  ;  and  (2)  that  Mr.  Taylor  did  ter,  82  Wis.  84 ;  Vicksburgh  R.  R.  Co., 

not  intend  or  assame  to  exercise  such  a  v.  Ragsdale,   54  Miss.   200 ;  Mitchell  v. 

power."      The   judgment    was    reversed.  Rome  R.  R.  Co.,   17  Ga.  574 ;   Chicago, 

Fairell  Foundry  Co.  r.  Dart,  26  Conn.  Burlington,  &c.  R.  R.  Co.  i^.  Coleman,  18 

876  ;  Westfield  Bank  v.  Conner,  37  N.  Y.  111.   297  ;    Michigan,    &c.    R.   R.   Co.   v. 

820  ;  Smith  v.  North  Carolina  R.  R.  Co.,  Granger,  55  id.  503 ;  Toledo,  &c  R.  R. 

68  N.  C.  107  ;  Charieston,  &c.  R.  R.  Co.  Co.  v.  Fisher,  18  Ind.  258  ;  Howe  Sewing 

O.Blake,  12  Rich.  (S.  C.)  L.  634 ;  Bank  Machine    Co.   v.   Snow,    82    Iowa,    438; 

of  Grafton  v.  Woodward,   5  N.  H.  801 ;  Hillar  v.  Crawford,  87  Ind.  279 ;  Jones 

Law  V.  Conn.  &  Pass.  River  R.  R.  Co.,  45  v.  Planters'  Bank,  9  Heisk.  (Tenn.)  455. 

N.  H.  870  ;  46  id.  284 ;  Cocheco  Bank  i  Gilman,  &c.  R.  R.  Co.  v.  Kelly,  77 

V.   Haskell,    51   id.    116 ;    Mnhleman  v.  111.  426. 

Nat  Ina   Co.,  6  W.  Va.  508  ;  Spelman  ^  Missouri,    K.   &  T.   R,  R.   Co.    «. 

V.  Fisher  Iron  Co.,  56  Barb.  (N.  Y.)  151  ;  Brown,  14  Kan.  567. 
Chelmsford   Co.    v,    Demorest,    7    Gray 
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for  their  railroads  for  the  transportation  of  freight  The  limitations 
on  their  powers  the  public  cannot  take  notice  of,  unless  they  are 
conveyed  to  the  public  in  such  a  manner  as  to  authorize  the  infer- 
ence that  shippers  are  apprised  of  them.^ 

In  a  suit  brought  to  recover  for  loss  of  freight  against  the  de- 
fendants, as  trustees  of  certain  mortgages  to  secure  the  payment  of 
bonds  issued  by  a  railroad  company,  it  was  held  that  to  show  that 
the  defendants  acted  as  such  trustees,  and  had  the  control  and 
management  of  the  road  as  such  was  sufficient ;  it  was  not  neces- 
sary to  show  that  they  were  actually  trustees.*  So  where  the 
plaintiff  was  employed  by  the  vice-president  of  the  defendant 
railroad  corporation,  to  operate  an  electric  light  used  for  the  pur- 
pose of  illuminating  the  defendant's  advertisements,  and  for  ex- 
amining baggage  at  night,  and  the  fact  that  he  was  so  engaged  in 
the  defendant's  service  was  notorious,  and  it  also  appeared  that  bills 
for  services  rendered  by  other  persons  had  been  paid  on  vouchers 
certified  by  the  vice-president,  it  was  held  that  these  facts  were  suffi- 
cient to  warrant  a  jury  in  finding  that  the  vice-president  had 
authority  to  employ  the  plaintiff  for  the  company  * 

The  reason  for  this  distinction  is  that  in  the  one  case  it  is  to  be 
presumed  that  a  majority  of  the  board  must  assent  to  the  act,  whfle 
in  the  latter  case,  as  the  agent  appears  to  have  authority,  it  is  to  be 
presumed  that  he  has  it,  to  the  extent  necessary  for  the  discharge  of 
his  duties. 

It  is  not  necessary  that  the  acts  and  resolutions  of  the  board 
should  be  recorded,  but  if  they  are,  the  record  is  the  best  evidence 
of  their  action,  and  parol  evidence  would  not  be  received  to  establish 
the  facts  shown  by  it;^  but  the  bona  Jides  of  their  acts  may  be  in- 
quired into,  and  for  this  purpose  parol  proof  as  to  what  they  did 
may  be  given.*  So  if  the  records  are  lost,^  or  there  is  an  omission 
in  the  records,  they  may  be  supplied  by  parol  ;^  and  so  too,  a 
fraudulent  entry  may  be  impeached  by  the  same  class  of  proof.® 

Sec.  156.  "Where  they  may  meet  —  A  meeting  of  a  board  of 
directors  may  be  held  outside  the  limits  of  the  State  in  which  the 

1  Prnitt  V.  Hannibal  &  St  J.  B.  B.         «  Waite  v.  Windham  Co.  Mining  Co., 

Co.,  62  Mo.  527.  anU, 

>  Pearson  v.  Wheeler,  55  N.  H.  41.  «  Dix  v.  Akera,  80  Ind.  481. 

s  Shimmel  v.  Erie  Railway  Co.,  5  Daly         ^  Taymonth  v.  Eoehler,  85  Mich.  28 ; 

(N.  Y.),  896.  Batcliff «.  Teters,  27  Ohio  St  66. 

4  Langsdale  v.  Bouton,  12  Ind.  467  ;         ^  Thorne  v.  Trayellets'  laa.   Ca*  SO 

Cram  v.  Bangor  House,  &c.,  12  Me.  854  ;  Penn  St  15. 
Edgerley  v.  Emerson,  28  N.  H.  855. 
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corporation  has  its  domicile,  unless  the  charter  or  general  law  ex- 
pressly prohibits  it  from  so  doing.  They  are  not  a  corporate  body, 
and  when  acting  as  a  board,  they  are  but  a  board  of  officers  or 
agents,  and  they  may  exercise  their  powers  as  agents  beyond  the 
bounds  where  the  corporation  exists.  Thus,  where  a  charter,  granted 
by  the  State  of  Illinois,  created  a  corporation  and  appointed  a  board 
of  directors,  it  was  held  that  the  directors  had  power  to  meet  and 
act  in  the  State  of  Missouri.^  The  act  of  the  directors  of  a  corpora- 
tion, by  which  an  authority  is  conferred  upon  an  agent  to  execute  a 
deed,  is  not  a  corporate  act ;  the  directors  act  in  such  a  case,  not 
as  the  corporation,  but  as  the  agents  of  and  in  behalf  of  the  cor- 
poration. And  it  is  no  objection  to  the  validity  of  the  vote  of  the 
directors  that  it  was  passed  at  a  meeting  of  the  board  held  out  of 
the  State  where  the  corporation  was  created  and  exists.^  Acting 
merely  as  agents  of  the  corporation,  there  is  no  reason  why  they  may 
not  act  as  a  board  in  another  State,  or  even  in  another  country, 
as  well  as  in  the  State  in  and  by  which  the  corporation  was 
created.' 

Sec.  157.  Notice  of  MeetlngB:  Qaonim. — Where  the  directors 
have  stated  meetings  either  by  virtue  of  the  charter,  by-laws,  or  reso- 
lution  of  the  board,  —  as,  on  the  first  Monday  of  each  month,  etc.,  — 
no  notice  of  such  meetings  is  required,  as  they  are  all  bound  to  take 
notice  of  the  time  and  place  of  the  holding  thereof.^  But  as  to  all 
other,  or  special  meetings,  or  one  to  be  held  at  a  different  place,  each 
member  of  the  board  must  be  notified  thereof  in  the  mode  provided 
by  the  charter  or  by-laws,  or  if  no  provision  is  made  therefor,  then 
personally,  or  in  the  usual  mode.^  Upon  this  Iiead,  the  rules  already 
given  as  to  corporate  meetings  apply.* 

Sec.  158.  Compensation  of.  —  The  law  does  not  imply  a  promise 
on  the  part  of  a  corporation  to  pay  directors,  and  in  order  to  entitle 
them  thereto  there  must  be  provision  made  therefor,  either  in  the 
by-laws  or  by  a  resolution  of  the  board,  or  by  some  contract  which 
fixes  the  liability  of  the  company  to  pay.  In  other  words,  they 
most  look  either  to  a  statute  or  a  contract  for  compensation  for  their 

1  Ohio  k  Mississippi  R.  R.  Co.  i;.  Mc-  *  Bank  of  Angnsta  v.  Earl,  ante. 

Pherson,  85  Mo.  18.  «  Warner  v.  Mower,  11  Vt  885. 

*  Arms  V.  Conant,  86  Vt.  744 ;  Bank  »  Smyth  v.  Darley,  2  H.  L.  Cas.  789; 

of  Augusta  V,  Earle,  18  Pet.  (U.  S.)  887 ;  In  re  British  Sugar  Be%.  Co.,  8  K.  &  J. 

Smith  V.  Alvoid,  68  Barb.  (N.  Y.)  415  ;  408. 

Galyeston  R.  R.  Co.  v.  Covdrey,  11  WalL  *  See  anU,  {  184. 
(U.  a)  476. 
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services  ;^  and  even  a  resolution  of  the  board,  passed  after  the  services 
are  rendered,  gives  no  right  of  action  against  the  company  therefor;' 
and  where  the  compensation  is  fixed  bj  statute,  they  cannot  be  al- 
lowed extra  compensation  for  services  as  directors  by  a  resolution  of 
the  board  ;^  but  an  individual  member  of  the  board  may  receive 
compensation  for  services  rendered  be/are  he  became  a  director, 
imder  a  resolution  of  the  board  ;^  or,  if  the  compensation  is  fixed 

^  American,  &c.  B.  B.  Co.  v.  Miles,  pany.    I^ogerev.  Hastings,  &c.  B,  B.  Ca, 

62  IlL    174  ;  Cheney  v.   Lafayette,  &c.  22  Minn.  25.     Before  a  director  can  re- 

B.  B.  Co.,  68  id.  570 ;  Pierson  v.  Thomp-  cover  for  his  services  as  such,  it  most  ap- 

son,   1  Edw.  Ch.  (N.  Y.)  212  ;   Hall  v,  pear  that  a  by-law  or  a  resolution  had  been 

Vt.   &  Mass.    B.   R.   Co.,   28  Vt.    401  ;  adopted  allowing  such  compensation.     It 

Hodges  V.  Butland,  &c.  R  B.  Co.,  29  Vt.  will  not  be  sufficient  to  prove  that  the 

220  ;  Henry  v.  Butland,  &c  R.  R.  Co.,  27  matter  of  allowing  compensation  was  talked 

Vt  485  ;  Bailey  v,  Buffalo,  &c.  R.  R.  Co.,  over  by  the  board  when  in  session,  where 

14  Hun  (N.  Y.),  483 ;  Chandler  v.  Mon-  the  records  of  the  company  fail  to  show 

mouth  Bank,  18  N.  J.  £q.  255  ;  Jackson  any  allowance.    Where  a  by-law  of  a  nil- 

V.  N.  Y.  Central  B.  R.  Co.,  2  T.  &  C.  way  company  provided   that,    whenever 

(N.  Y.)  658 ;  Butts  v.  Wood,  87  N.  Y.  any  bill  against  the  company  should  be 

817;    Manx  Ferry  Gravel  Boad  Co.   v.  certified  as  correct  by  a  majority  of  the  ez- 

Branegan,   40  Ind.  861  ;  Gridley  p.  La-  ecutive  committee,  the  president  or  vioe- 

fayette,  &c.  B.  R.  Co.,  71  111.  200  ;  Illinois  (wesident  should  draw  an  order  on  the 

Linen  Co.  v.  Hough,  91  id.  68;  Lafayette,  treasurer  for  the  amount  thereof,  and  that 

Bloomington,  &c.  R.  R.  Co.  o.  Cheeney,  87  the  secretary  should  countersign  the  same, 

111.  446.    If  under  a  proper  employment  a  which  order  should  constitute  a  proper 

director  performs  a  duty  as  an  officer,  and  voucher  against  the  company ;  and  a  bill 

which    are   usually  performed    by  other  for  the  services  of  a  director  was  indorsed, 

agencies,  and  which  are  not  required  of  **  approved  by  the  executive  committee,** 

him  by  the  charter  or  by-laws  of  the  com-  and  signed  by  only  two  of  the  comnuttee, 

pany,  such  as  procuring  right  of  way  and  which  consisted  of  five  members,  it  was 

soliciting  subscriptions,  he  will  be  entitled  held  that  the  bill  was  not  properly  audited 

to  compensation  for  such  services.    Holder  in  pursuance  of  the  by-law,  and  afforded 

«.  Lafayette,  Bloomington,  k  Mississippi  no  evidence  of  an  account  stated.     Rock- 

B.  B.  Co.,  71  111.  106.     But  he  cannot  re-  ford.  Bock  Island  &  St  Louis  R.  R.  Ca  v. 

cover  for  services  performed  as  a  member  Sage,  65  IlL  328.     A  railway  company 

of  the  executive  committee,  nor  in  making  cannot,  at  an  ordinary  general  meeting, 

efforts  to  contract  for  the  construction  of  make  a  donation  to  its  directors  on  account 

the  road,   including  time  and  travel,  as  of  pest  services  performed  by  them.     Hut- 

these  are  a  part  of  his  duties  as  director,  ton  v.  West  Cork  Ry.  Ca,  L.  B.  28  Ch. 

Cheeney  V.  Lafayette,  Bloomington,  k  Mis-  Div.  654. 

sissippi  B.  B.  Co.,  68  111.  570.     Where  a  ^  Loan  Association  v.  Stonemetz,   29 

director  of  a  railway  company  is  appointed  Penn.  St.  584  ;  Dunton  v.  Imperial  Gas 

treasurer,  and  no  provision  at  the  time  is  Co.,  8  B.  &  Ad.  125  ;  K.  Y.  k  N.  H. 

made  for  his  compensation,  he  will  have  B.  B.  Co.  v.  Eetchom,  27  Conn.  170. 

no  right  to  claim  pay  for  the  same,  and  *  Branch  Bank  at  Mobile  v.  Collins,  7 

the  subsequent  allowance  of  a  claim  in  his  Ala.  95  ;  Branch  Bank  at  Mobile  «.  Scott^ 

favor  will  not  entitle    him   to   recover.  7  id.  107. 

Holder  v.  I^fayette,  Bloomington,  &  Mis-  ^  Branch  Bank  at  Mobile  r.  Collins, 

sissippi  R.  R.  Co.,  71  III.  106.     And  the  aiO* ;    N.   Y.  &  N.  H.    B.  B.    Co.  «. 

same  was  also  held  when  a  director  was  ap-  Eetchom,  ante. 
pointed  and  served  as  secretary  of  the  com- 
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by  the  board,  it  may  undoubtedly  be  increased  by  a  vote  of  the 
board  during  his  term.  So,  too,  he  may  recover  for  services  ren- 
dered by  him  while  a  director,  as  agent  of  the  company  at  its 
request^  but  not  in  his  character  as  director;^  and  the  question  as  to 
whether  such  services  were  special,  so  that  he  is  entitled  to  pay 
therefor,  depends  upon  the  circumstance  whether  they  were  ren- 
dered at  the  request  of  the  board,  express  or  implied,  and  whether 
they  were  such  as  could  be  rendered  by  a  person  other  than  a 
director;^  and  in  a  Mississippi  case^  it  was  held  that  "special" 
services  are  such  as  are  rendered  outside  the  board  meetings,  but  the 
doctrine  of  this  case  is  hardly  in  accordance  with  the  authorities 
upon  this  point 

The  rule  relating  to  the  right  of  a  director  to  compensation,  except 
where  it  is  provided  for  as  stated  mpra,  is  so  strict  that  it  has  been 
held  that  even  a  director  who  receives  no  compensation  cannot 
recover  a  reward  offered  by  the  corporation  for  the  recovery  of 
money  of  which  it  has  been  robbed,  etc.,*  upon  the  ground  that  in 
using  his  efforts  in  this  direction  he  was  doing  no  more  than  his 
duty  as  director ;  but  it  is  believed  that  according  to  the  weight  of 
authority  this  would  be  deemed  a  special  service  for  which  a  recovery 
may  be  had.  In  the  case  of  a  president,  treasurer,  and  other  officers 
elected  by  the  board,  and  who  are  also  directors,  they  are  not  entitled 
to  extra  compensation  therefor  unless  it  is  provided  for  either  in  the 
charter,  by-laws,  or  by  resolution  of  the  board ;  but  the  rule  is  others 
wise  where  such  officer  or  agent  is  not  a  member  of  the  board,  and 
in  the  latter  case,  even  though  no  compensation  is  voted  or  fixed 
he  would  be  entitled  to  recover  the  reasonable  value  of  his  ser- 
vices upon  a  quanht/m  meruit}  For  money  necessarily  expended  by 
a  director  in  good  faith  for  the  corporation,  he  is  entitled  to  be 
reimbursed.^ 

Sec.  159.  Dlreotors'  Knowledge  of  Faots  is  Knowledge  of  the 
Corporation,  whexL  —  Notice  given  to  a  board  of  directors,  is  notice  to 

1  Chandler   v,  Monmouth    Bank,    18         *  Shackelford   v.    New   Orleans,    &c 

N.  J.  £q.  255 ;   Henry  v.  Batland,  &c.  R  R.  Co.,  ante. 
R.  B.  Co.,  ante  ;  Hodges  f>,  Rutland,  kc         *  Stacy  v.  State  Bank,  5  111.  91. 
B.  B.  Co.,  ante  ;  Shackelford  v.  New  Or-         *  Holden  v.  Lafayette,  &c.  R.  B.  Co.» 

leans,  &c.  B.  B.  Co.,  87  Miss.  202  ;  Santa  71  111.  106. 

Clara  Mining  Association  o.  Meredith,  49         ^  Fraylor  v.  Sonora  Mining  €o.,   17 

Md.  889 ;  Rogers  9.  Hastings,  22  Minn.  25.  Cal.  594  ;  Rogers  v.  Hastings,  anJte  :  Mis- 

*  Henry  v.  Bntland,  &c.  B.  R.  Co.,  souri   B.  B.  Co.   «.   Richards,  8    Kan. 

ofUs;  Hodges  o.  Rutland,  &c.  B.  B.  Co.,  101. 
amU, 


430  CORPORATE  MEETINGS,  AND  DIRECTORS.      [CHAP.  VHI. 

the  corporation  and  to  their  successors  in  office}  but  in  order  to  affect 
a  corporation  with  notice  or  knowledge  of  a  fact,  because  given  to, 

or  within  the  knowledge  of  one  or  more  of  the  board,  it  must  appear 

that  he  acquired  such  knowledge,  or  received  such  notice  while  act- 
ing ofBcially  in  the  business  of  the  corporation;^  and  knowledge  of 
facts  which  comes  to  him  privately,  or  by  public  rumor,  and  which 
he  does  not  communicate  to  the  board  is  not  binding  upon  the  cor- 
poration.^   But  notice  to  him,  or  knowledge  acquired  by  him,  whik 

^  Inre  German  Mining  Co.,  4  DeO.  M.  by  iU  charter,  woold  be  attended  with  tlie 

&  G.  19  ;  Gridley  v,  Lafayette,  &c  R.  R.  most  dangerous  consequences,  and  is  cer- 

Co.,  ante;  Morrick  v.  Peru  Coal  Co.,  61  tainly  not  sanctioned  by  any  authority. ** 

111.  472.  Notice  to  a  stockholder  is  not  notice  to  the 

^  Fulton  Bank  v,  N.  Y.  &  Sharon  Oa-  corporation,  but  knowledge  actually  im- 
nal  Co. ,  4  Paige  Ch.  ( N.  Y. )  1 27 ;  Mechanics*  parted  to  the  board  by  a  director  or  stock- 
Bank,  &c.  V.  Seton,  1  Pet.  (U.  S.)  299.  holder  at  a  regular  meeting,  is  notice  to 

*  Farrell  Foundry  Co.  v.  Dart,  26  the  corporation.  Bank  of  Pittsboigh  r. 
Coun.  376  ;  La  Farge  Ins.  Co.  v.  Bell,  22  Whitehead,  10  Watts  (Penn.),  397;  Custer 
Barb.  (N.  Y.)  54;  Unit«d  States  Ins.  Co.  v.  Tompkins  Co.  Bank,  9  Penn.  St.  27. 
V.  Shriver,  8  Md.  Ch.  381 ;  First  National  And  in  no  case  where  an  officer  of  a  corpo- 
Bank  v.  Gifford,  47  Iowa,  575  ;  Great  ration  is  dealing  with  them  in  a  matter  in 
Western  R.  R.  Co.  v.  Wheeler,  20  Mich,  which  his  own  interest  is  opposed  to  theirs, 
419;  First  National  Bank  v.  Christopher,  can  he  be  deemed  to  represent  them  in  the 
40  N.  J.  L.  435;  Smith  v.  Board  of  Water  transaction  with  effect  to  charge  them  with 
Commissioners,  88  Conn.  208.  In  Na-  knowledge  he  may  possess,  but  has  not 
tional  Bank  v.  Norton,  1  Hill  (N.  Y.)  572,  communicated  to  them,  and  which  they  do 
in  the  form  of  dicta  it  is  said  that  the  not  otherwise  possess,  of  facts  derogatory  to 
director  to  whom  notice  is  given  officially,  the  title  he  conveys.  Barnes  r.  Trenton 
for  communication  to  the  board,  "must  Gas  Light  Co.,  27  N.  J.  Eq.  38  ;  Commer- 
necessarily,  perhaps,  be  considered  as  the  cial  Bank  v,  Cunningham,  24  Pick.  (Mass.) 
agent  of  the  bank,  to  that  extent."  In  Bank  270;  Winchesters.  Baltimore,  &c.  R.  R. 
of  United  Stiitea  v.  Davis,  2  Hill  (N.  Y.),  Co.,  4Ma.  281;  FirstNat.  Bank  of  Hights- 
451,  a  different  principle  is  adopted,  which  town  v.  Christopher,  40  N.  J.  L.  435; 
is  followed  in  North  River  Bank  v.  Ay  mar,  Stevenson  v.  Bay  City,  26  Mich.  44;  "Wick- 
8  Hill  (N.  Y.),  262,  that,  no  matter  how  ersham  v.  Chicago  Zinc  Co.,  18  Kan.  481. 
the  knowledge  is  acquired  by  a  director.  In  Great  Western  Railway  v.  Wheeler,  20 
if  he  acts  as  a  member  of  the  board  upon  Mich.  419,  it  is  said  that  as  a  corporation 
the  transaction  in  regard  to  which  he  has  has  no  memory,  except  through  its  agents 
notice,  his  knowledge  is  the  knowledge  of  the  and  its  records,  the  knowledge  of  any  fact 
board.  The  court,  in  United  States  Ins.  by  an  agent  of  a  corporation  does  not  con- 
Co.  I?.  Shriver,  8  Md.  Ch.  881,  distinctly  stitute  notice  of  such  fact  to  the  company 
disapproves  of  these  cases.  Commercial  after  the  termination  of  the  agency,  where 
Bank  v,  Cunningham,  24  Pick.  (Mass.)  the  subject  of  notice  has  no  relation  to  any 
270,  is  also  opposed  to  this  principle.  In  usage,  system,  course  of  bnsinesB,  or  per^ 
that  case  one  of  the  directors  was  also  one  sistently  impressive  circumstance  npon 
of  those  contracting  with  the  cor{x>ration.  which  a  presumption  can  be  raised,  that 
The  court,  in  deciding  that  his  knowledge  knowledge  of  it  once  brought  home  to  an 
of  matters  concerning  the  contract  was  not  agent  must  permanently  attach  to  the  oor» 
notice  to  the  bank,  say :  "To  admit  the  poration.  Thus,  knowledge  of  the  arbi- 
stock  holders  or  directors  of  a  bank  to  sub-  trary  mark  of  a  consignee  of  goods  by 
ject  it  to  liability,  or  to  affect  its  interests,  railroad,  {Kissessed  by  a  former  officer  or 
unless  they  have  authority  so  to  do  ea^essly  agent  of  the  i-ailroad  company,  such  knowl* 
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he  is  acting  for  the  corporation  ai\d  for  its  benefit,  relating  to  such 

transaction,  binds  the  corporation  ^  unless  he  is  acting  adversely  to 

edge  not  having  been  acquired  by  any  counted,  and  not  haying  communicated 
usage,  cuatom,  or  course  of  businem  of  the  Ms  knowledge  to  any  other  director  or  offi- 
company,  is  not  the  knowledge  of  the  cer  of  the  bank,  is  not  to  be  regarded  as 
company.  Notice  of  such  fact  should  notice  to  the  bank.  Farmers  and  Citizens' 
attach  to  the  principal  only  so  long  as  the  Bank  v.  Payne,  25  Conn.  444.  Where  a 
knowledge  remains  present  in  the  agency,  director  of  a  bank,  authorized  on  certain 
Where  a  corporation  or  its  stockholders  conditions  to  procure  notes  for  discount, 
sue  directors  for  fraudulent  management,  got  a  note  under  pretence  of  having  it 
the  knowledge  of  these  directors  cannot  be  discounted,  when  the  conditions  were  not 
set  up  as  the  knowledge  of  the  corporation,  satisfied,  and  the  maker  knew  of  the  con- 
in  order  to  raise  the  bar  of  the  statute  of  ditions,  it  was  held  that  the  director  did 
limitations  to  the  action.  Ryan  v.  Leaven*  not  act  officially,  and  that  the  bank,  to 
worth,  &c.  R.  R.  Co.,  21  Kan.  865,  404.  which  the  note  had  been  passed  by  the 
The  notice  must  be  express,  and  to  the  director  in  pledge  for  a  loan  to  himself, 
agents  of  the  company  as  such.  Hazard  v.  was  not  affected  with  notice  of  the  circum- 
Dnrand,  11  R.  I.  195 ;  Smith  v.  Water  stances  under  which  the  note  was  given, 
Com*rs,  88  Conn.  208  ;  Gaston  v.  Am.  but  could  recover  on  it  from  the  maker. 
Ezch.  Bank,  29  N.  J.  Eq.  98;  Bank  of  Washington  Bank  v.  Lewis,  22  Pick. 
America  v.  McNeil,  10  Bush  (Ky.),  54;  (Mass.)  24.  But  where  a  director  of  a 
Quincy  Coal  Co.  v.  Hood,  77  111.  68;  corporation  bought  lands  from  it,  and 
Singer  Mfg.  Co.  v.  Holdfodt,  86  111.  455;  united  with  others  in  forming  a  new  com- 
Phelps  V,  Maxwell's  Cr.  Mining  Co.,  49  pany  and  subscribed  for  almost  all  of  its 
Cal.  336.  Where  a  corporation  has  two  stock,  became  one  of  its  officers  and  direc- 
agents  of  equal  power  and  authority,  notice  tors,  and  shortly  afterwards,  in  pursuance 
to  one  is  constructive  notice  to  the  other,  of  an  entire  plan,  conveyed  the  same  lands 
and  therefore  notice  to  the  corporation,  to  the  new  company  in  payment  of  his 
Perry  v.  Simpson  Mfg.  Co.,  37  Conn.  520.  subscription,  the  new  company  was  held 
In  order  to  affect  a  corporation  by  the  to  be  affected  with  notice  of  the  circum- 
knowledge  of  a  fact  on  the  port  of  one  of  stances  impairing  his  title.  Hoffman  Steam 
its  directors,  it  is  necessary  that  he  should  Coal  Co.  v.  Cumberiand  Coal  &  Iron  Co., 
have  snch  knowledge  while  acting  officially  16  Md.  456.  In  United  States  Ins.  Co.  v, 
in  the  business  of  the  corporation,  or  that  Shriver,  8  Md.  Ch.  381,  the  court  say  : 
he  should  have  been  acting  at  the  time  "The  sound  and  safe  rule  on  the  subject 
under  special  authority  conferred  upon  him,  is  this:  that  notice  given  to  a  director  pri- 
other  than  what  he  possessed  as  one  of  its  vately,  or  which  he  acquires  from  rumor, 
directors.  Farrell  Foundry  Co.  v.  DaH,  or  through  channels  open  to  all  alike,  and 
26  Conn.  376  ;  Nat.  Security  Bank  v.  which  he  does  not  communicate  to  his  as- 
Cnshman,  121  Mass.  490 ;  Piatt  v.  Birm-  sociates  at  the  board,  will  not  bind  the 
Ingham  Axle  Co.,  41  Conn.  255;  Westfield  institution.  But  if  the  notice  is  given  to 
Bank  «.  Comen,  37  N.  Y.  320;  First  Nat.  him  officially  for  the  purpose  of  being  com- 
Bank  of  Hightstown  9.  Christopher,  40  municated,  although  such  notice  should 
N.  J.  L.  435  ;  Pittsburgh,  &c.  R.  R.  Co.  not  be  so  communicated,  the  institution  is 
».  WooUey,  12  Bush  (Ky.).  451  ;  Wells  v.  bound  by  it." 

American  Ex.  Co.,  44  Wis.  342  ;  First  ^  United  States  Ins.   Co.  v,  Shriver, 

Nat.  Bank  of  Davenport  v,  Gifford,   47  ante;  General  Ins.  Co.  of  Md.  v.  United 

Iowa,  575.     Thus,  knowledge  of  a  director  States  Ins.  Co.  of  Baltimore,  10  Md.  517  ; 

of  a  bank,  as  to  the  object  for  which  certain  National  Bank  v.  Norton,  1  Hill  (N.  Y. ), 

bills  of  exchange  were  delivered  to  a  party  572  ;  Bank  of  United  States  v,  Davis,  2 

applying  to  the  bank  for  their  discount,  id.   451  ;    Citizens'   Bank   v,   Payne,   25 

such  director  not  being  present  at  the  Conn.    444 ;   Commercial  Bank  v.   Can- 

meeting  of  the  directors  at  which  such  ap-  ningham,  24  Pick.  ( Mass. )  270  ;  Terrell  v. 

plication  was  made  and  such  bills  dia-  Branch  Bank,  12  Ala.  502. 
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the  corporation  or  in  fraud  of  it.^  But  a  different  rule  prevails  as  to 
notice  given  to  or  knowledge  acquired  by  sucli  officers  of  the  corpo- 
ration as  the  president,*  cashier,*  secretary,*  or  agents,*  coming 
within  their  line  of  duty ;  and  as  to  matters  about  which  they  are 
acting  or  have  authority  to  act  for  the  corporation,  notice  or  knowl- 
edge is  imputable  to  the  corporation,  as  it  is  to  be  presumed  that 
they  communicated  it  to  tJie  corporation.  But  neither  notice  to  nor 
the  knowledge  of  ^  a  stockholder^  although  he  subsequently  becomes 
an  officer,^  is  binding  upon  the  corporation. 

Sec.  160.  I^bUlty  of  Dlreotors  to  the  PnbUo  for  Fraud.  —  By 
reason  of  the  position  which  directors  occupy  to  the  corporation, 
and  the  means  which  they  have  of  knowing  its  actual  condition, 
financial  and  otherwise,  if  they  make  false  and  fraudulent  ^  statements 
as  to  the  value  of  the  stock  or  the  condition  of  the  business  of  the 
corporation,  knowing  them  to  he  faht^  they  are  liable  to  the  parties  to 
whom  they  were  made,  and  by  whom  they  were  acted  upon,  for  all  the 
damage  which  they  thereby  sustain  and  no  other  privity  between 
them  is  necessary.^    If  the  fraud  is  committed  by  the  way  of  a  pro- 

^  Smith  «.  Soath  Royalton  Bank,  82  1  Met.  (Mass.)  294;  Bank  of  Pittobmgh 

Vt.  841;  Bank  of  United  States  v.  Davis,  v.  Whitehead,  10  Watts  (Penn.),  893. 
atdt ;  Fulton  Bank  v.  Benedict,  1  Hall         ^  The  Admiral,  8  L.  R.  n.  a.    91. 
(K.  Y. ),  480;  Mechanics'  Bank  «.  Schaum-         •  Teague  v.  Irwin,  127  Maas.  217.    The 

hei^,  88  Mo.  228.  directors  of  a  company  who  create  a  tmst 

3  City  Bank  of  New  York  v.  Barnard,  in  the  property  of  the  corporation,  and 

1  Hall  (N.  Y.)f  70;  Hoffman,  &c.  Co.  «.  constitute  a  part  of  their  own  number 

Cumberland,  &c.  Ca,  16  Md.  456  ;  Barnes  trustees  to  consider  and   determine  the 

V,  Trenton  Gas  Co.,   27  N.  J.  £q.  88;  management  and  sale  of  such   property. 

First  National  Bank  v.  Gitford,  ainU.  come  within  the  rule  which  forbids  a  tras- 

*  Porter  v.   Bank  of  Rutland,  19  Vt.  tee  to  administer  the  trust  for  his  own 

410  :  Commercial  Bank  v.  Wood,  7  W.  &  benefit.     Directors   cannot,    by  creating 

S.  (Penn.)  89.    Although  it  seems  that  such  a  trust,  create  a  daim  in  their  own 

the  information  or  notice  must  be  acquired  favor  to  compensation  for  the  performance 

or  given  while  he  was  (uAing  as  president  of  the  duties  of  the  trust.    Ogde.n  v.  Mor^ 

Winchester  v.  Baltimore,  &c.  R.  B.  Co.,  ray,  89  N.  Y.  202.     In  an  English  caae, 

4  Md.   281  ;    Miller  «.   Illinois  Central  Madrid  Bank  «.  Polly,  L.  R.  7  Eq.  442, 

R.  B.  Co.,  24  Barb.  (N.  Y.)  812.  the  articles  of  association  of  a  banking 

«  Trenton  Banking  Co.  v.  Woodruff,  company  with  a  nominal  capital  of  £1,200,- 

1  N.  J.  Eq.  117.  000  in  60,000  shares,  of  which  the  pro- 

fi  Goodall  V.  N.  E.  Mut  Fire  Ins.  Co.,  spectus  stated  that  the  first  issue  would  be 

25  N.  H.  169  ;  Schenck  «,  Mercer  County  80,000,  empowered  the  directors  to  com- 

Mut.  Ins.  Co.,  24  N.  J.  L.  447.  mence  business  as  soon  as  they  should 

»  Black  v.  Camden,  &c.  R.  R.  Co.,  45  think  fit,  notwithstanding  the  whole  capi- 

Barb.   (N.  Y.)  40;  Nashville,  &c.  R.  R.  tal  might  not  have  been  subscribed  for, 

Co.  «.    Elliott,   1  Coldw.   (Tenn.)  611;  and  provided  that  upon  the  first  allotment 

Danville  Bridge  Co.  v,  Pomroy,  16  Penn.  of  shares  £10,000  should  be  paid  to  the 

3^,  X5X.  promoters.     When  only  5,000  shares  had 

^  Union  Canal  Co.  r.  Lloyd,  4  W.  AS.  been  subscribed  for,  and  before  the  com- 

(Penn.)  898 ;  Housatonic  Bank  ».  Martin,  pany  was  in  a  aituation  to  commence " 
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spectos  containing  false  and  fraudulent  statements,  relative  to  mat- 
ters peculiarly  within  their  knowledge,  issued  by  all  or  only  a  part 

ness,  the  directors  aUotted  the  shares  and  will  not  he  personally  responsible  for  niak- 

paid  £5,000  t<^>  the  promoters,  who  imme-  iug  it.     In  such  a  case,  malfeasance  or 

diately  paid  to  four  of  the  directors  £500  gross  negligence  must  be  shown.     Overend 

apiece.    The  company  having  been  ordered  &  Gurney  Co.  v.  Gibb,  L.  R.  5  H.  of  L. 

to  be  wound  np,  it  was  held  in  a  suit  by  480.     In  a  bill  for  the  specitic  performance 

the  official  liquidator,  in  the  name  of  the  of  a  resolution  passed  by  the  board  of  di- 

company  against  the  directors,  to  which  rectors  of  a  railway  company,  the  plaintiff 

the  promoters  were  not  parties,  that  the  alleged  that  he  was  entitled  to  have  a  cer- 

directors  could  not  be  chaiged  with  the  tain  number  of  shares  allotted  to  him  under 

money  paid  to  the  promoters,   but  that  the  resolution ;  and  prayed  that  if  it  should 

each  of  the  four  directora  must  repay  to  appear  that  all  the  shares  had  been  allotted 

the  company  the  £500  received  by  him  to  other  shareholders,  the  directors  might 

from  the  promoters.     The  promoters  of  a  indemnify  him  out  of  their  own  shares,  or 

company,   who  were  also  directors,  pur-  might  be  charged  with  damages.     All  the 

chased  land  and  sold  it  to  the  company  at  shares  had  been  allotted  before  the  filing  of 

an  increa<»d  price,  retaining  the  difference  the  biU.     It  was  held  that  as  no  relief  by 

for  themselves.     Part   of   the    purchase-  way  of  specific  perfonnance  was  possible, 

money  was  paid  in  debenture  bonds.    After  the  plaintiff's  claim  for  damages   failed 

the  company  had  gone  into  liquidation,  also.     In  such  a  case  the  plaintiffs  claim 

L.,  a  director,   but  not  one  of  the  pro-  against  the   directors  to  be  indemnified 

moters,  purchased  100  of  the  debentures  for  out  of  their  own  shares,  is  only  a  claim  for 

which  he  claimed  to  prove.     It  was  held  damages  in  another  form.     Ferguson  v, 

that  L.,   as  a  director,   could  not  plead  Wilson,   L.  R.  2  Ch.  App.  77.     The  di- 

ignorance  of  the  purchase  by  which  the  rectors  of  a  corporation  organized  under  a 

shareholders  were  defrauded ;  that  having  general  law,  are  chargeable  with  knowledge 

been  in  the  position  of  a  trustee  for  the  of  the  provisions  of  the  law  regulating 

shareholders,  he  could  not,  by  the  pur-  their  duties,  or  imposing  liabilities  upon 

chase  of  the  debentures  after  the  insol-  them.     Van  Etten  o.  Eaton,  19  Mich.  187. 

vency,  make  a  profit  out  of  a  transaction  Three    directors    of   a   railway  company 

which,  as  such  trustee,  he  ought  to  have  opened,  on  behalf  of  the  company,  an  ac- 

prevented;  and  that  the  claim  must  be  count  with  a  bank,  and  sent  a  letter,  signed 

disallowed.    Be  Imperial  Land  Co.  of  Mar-  by  them  as  directors,  requesting  the  bank 

seiUes,   L.  R.  4  Ch.  D.  566.     The  mere  to  honor  checks  signed  by  two  of  the  di- 

fact  that  one  is  a  director  and  stockholder  rectors,  and  countersigned  by  the  secretary. 

in  a  corporation,  does  not  render  him  liable  The  account  was   largely  overdrawn  by 

for  the  frauds  and  misrepresentations  of  means  of  such  checks,  and  the  bank,  hav- 

the  active  managers.     Some    knowledge  ing  failed  to  obtain  reimbursement  in  full 

and  participation  in  the  act  claimed  to  be  by  execution  on  the  corporate  property, 

fraudulent  must  be  brought  home  to  the  filed  a  biU  to  make  the  directors  personally 

person  charged.     It  is  only  where  a  direc-  liable.     It  was  held,  1.  That  the  letter  did 

tor  lends  his  name  and  influence  to  pro-  not  make  the  directors  personally  liable  for 

mote  a  fraud,  or  is  guilty  of  some  violation  the  debt ;  for,  even  assuming  the  letter  to 

of  law  or  other  mismanagement,  that  he  is  contain  a  representation  that  the  directors 

personally  liable.     Arthur  v.  Griswold,  55  had  power  to  overdraw  the  account,  and 

N.  Y.  400.     In  a  company  formed  for  the  such  representation  to  be  erroneous,  this 

purchase  of  a  business,  where  the  power  to  was  not  a  representation  of  fact  which  the 

make  the  purchase  is  distinctly  conferred  persons  making  it  were  bound  to  make 

on  the  directors,  though  the  character  of  good,  but  only  a  mistaken  representation 

the  business  turns  out  to  be  ruinous,  un-  of  the  law.    2.  That  even  if  the  represen. 

Jess  that  character  was  obviously  apparent  tation  had  been  such  as  the  directors  were 

when  the  purchase  was  made,  the  directors  bound  to  make  good,  the  bank  could  have 

vou  I. —  28 
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of  the  directors,  any  person  into  whose  hands  it  comes  has  a  right 

to  rely  and  act  upon  its  truth;  and  doing  so,  although  it  is  not 
the  only  inducement  to  an  investment  in  the  stock,  yet  all  the 
directors  who  issued  or  sanctioned  it  are  liable  to  such  party  for  the 
damages  resulting  to  him  from  such  investment,^  and  no  other  priv- 
ity need  be  showa^    But  in  order  to  amount  to  an  actionable  fraud, 

no  remedy  against  them,  since  it  had  been  The  declaration,  after  alleging  that  the 

able  to  enforce  the  same  remedies  against  insurance  company  was  incorporated  and 

the  company  as  if  the  representation  had  carrying  on  the  business  of  insurance,  and 

been  true.     Beattie  o.  Lord  Ebury,  L.  R.  that  the  defendants  were  directors  of  the 

7  Ch.  App.  777.     Where  a  director  of  a  company,  averred  **  that  the  said  directon^ 

company  caused  shares  to  be  allotted  to  the  defendants,  for  the  purpose  of  giving 

three  of  his  infant  children,  and  the  com-  the  company  a  fictitious  credit,  and  to  in- 

pany,  being  unsuccessful,  was  ordered  to  crease  its  business,  etc.,  did  falsely  and 

be  wound  up  before  such  children  attained  fraudulently  represent,  etc.,"  and  that  the 

their  migority,  the  father  was  held  liable  plaintiff  relying  opon  snch  representations 

for  the  calls  due  on  snch  shares,  because  of  made  his  contract  of  insurance  with  the 

his  breach  of  duty  as  director  in  having  company.     It  was  held  that  the  declara- 

shares  allotted  to  infants.     Re  Crever  &  tion  was  not  insufficient,  by  reason  of  the 

Wheal  Abraham,  &c.  Mining  Co.,  L.  R.  8  manner  of  alleging  the  acts  of  the  defend- 

Ch.  45.  ants,  for  a  recovery  against  them  person- 

^  Morgan  v,  Skiddy,   62  N.  Y.  319;  ally;  and  that  the  want  of  privity  between 

United  Society  of  Shakers  v.  Underwood,  the  plaintiff  and  the  defendants,  by  reason 

9  Bush  (Ky.),  609  ;  Vreeland  v.  N.  J.  of  the  fact  that  his  contract  was  with  the 

Stone  Co.,  82  N.  J.   Eq.  188;  Cross  v.  company  and  not  with  them,  did  not  affect 

Sackett,  2  Bosw.  (N.  Y.)  617;  N«wbery  his  right  of  recoTery  against  the  defend- 

V.  Garland,  81  Barb.  (N.  Y. )  121 ;  Clark  ants,  since  the  action  was  founded,  not 

V.  Dickson,  6  C.  B.   n.  8.  458;   Hill  v.  upon  the  contract,  but  upon  the  fraud  of 

Lane,    L.   R.   11   Eq.  215.     In   Peck  v.  the  defendants  in  inducing  him  to  make 

Gumey,    L.  R.   6  H.   L.  877,  it  is  held  it.     Under  such  circumstances  an  action 

that  the  liability  of  the  directors  is  lim-  would  lie,  although  the  parties  u>ere  entire 

ited  to  parties  who  purchased  of  or  were  strangers  to  each  other,     R.,  one  of  the 

misled  by  them.     Henderson   o.   Lacon,  defendants,  denied  his  participation  in  the 

L.  R.  5  Eq.  249  ;  Bumes  v.  Pennell,  2  H.  fraud,   and   all    knowledge    that    certain 

L.  Cas.  497 ;  Swift  v,  Winterbotham,  L.  bonds  belonging  to  him  were  represented 

R.  8  Q.   B.  244  ;  Davidson  v.  Tulloch,  8  in  the  official  statements  of  the  president 

Macq.  783.  and  secretary  as  the  property  of  the  com- 

2  In  Salmon  v,  Richardson,  80  Conn.  pany.  It  was  held  that  evidence  was  «d- 
860,  directors  of  an  insurance  company  misaible  on  the  part  of  tlie  plaintiff  to 
fraudulently  permitted  false  statements  to  show  that  the  president  and  another  di- 
be  officially  made  and  published  by  the  rector  had  shortly  before  the  publication 
president  and  secretary  of  the  company  as  solicited  R.  to  make  some  arrangement  by 
to  its  assets  and  condition,  and  the  plain-  which  the  bonds  could  be  represented  to 
tiff  was  induced  thereby  to  insure  in  the  be  the  property  of  the  company ;  also, 
company.  The  company  was  at  the  time  that  a  receipt  given  by  him  to  the  cam- 
utterly  insolvent,  and  after  the  loss  of  the  pany  acknowledging  that  the  bonds  were 
projierty  insured  the  plaintiff  was  able  to  the  property  of  the  company,  and  were 
get  nothing  upon  his  policy.  In  a  suit  held  by  him  snlject  to  its  order,  was 
brought  by  him  against  the  directors,  it  admissible;  and  that  acts  of  R.  after  the 
was  held  that  they  were  not  saved  from  plaintiff  had  taken  his  policy,  not  in 
personal  liability  for  the  injury  by  reason  themselves  independent,  but  connected 
of  the  fact  that  they  were  acting  officially.  ?dth  and  growing  out  of   the  previous 
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the  statements  mu^  relate  to  matters  peculiarly  wUhin  their  knowledge, 
and  must  be  statements  of  facts,  and  not  of  law  or  opinions}  The 
director's  knowledge  of  the  fraud  will  not  be  presumed,  but  both 
his  knowledge  and  participation  therein  must  be  proved,^  and  each 
director  is  liable  for  his  own  fraud,  and  not  for  that  of  his  associates 
on  the  board ;  therefore  none  except  those  who  participated  in  the 
fraud  should  be  sued.^ 

fnadolent   parpose,   were   admissible  to  H.  L.  Gas.  711;  Rashdale  v.  Ford,  L.  B. 

show  his  knowledge  of  and  participation  2  £q.  750. 

in  the  fraud.     See  also  Calhoun  v.  Bich-         ^  Wakeman  v.  Dalley,  51  N.  Y.  57  ; 

ardaon,  30  id.  211.  Arthur  v.  Oris  wold,  55  id.  401. 

^  Moi^gan  V.  Skiddy,  ante;  New  Bruns-         *  Cai^  v.  Bower,  L.  B.  10  Ch.  Diy. 

wick,   &c.   Bailw.   Co.  «.   Conybeare,   9  608. 
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Sec.  161.  President  of  the  Corporatioii,  Powers  of.  —  The  presi- 
dent of  a  corporation  is  usually  required  to  be  chosen  from  the  boaid 
of  directors,  and  by  the  board.  By  virtue  of  his  oflSce  he  has  the 
right  to  preside  at  all  corporate  meetings,  and  meetings  of  the  board, 
and  without  special  authority  he  possesses  such  additional  powers  as, 
by  usage  and  necessity,  are  incident  to  his  ofiSce  and  the  usual  course 
of  business.^    But  unless  the  charter,  by-laws,  or  the  board  of  direc- 

1  Chicago,  &c.  R.  B.  Co.  u.  Coleman,  or  such  as  custom  or  necessity  has  im- 
18  IlL  227.  In  Mitchell  v.  Deeds,  49  lU.  posed  upon  the  oflSce,  he  may  perform 
416,  Walker,  J.,  says  :  "  As  we  under-  without  express  authority.  And  it  is  im- 
stand  the  law,  a  corporate  hody  may  unless  material  whether  such  authority  exists  by 
otherwise  provided  by  their  charter,  ap-  virtue  of  his  office,  or  is  imposed  by  the 
point  any  member  of  the  body,  or  other  course  of  business  of  the  company."  Chi- 
person,  by  their  by-laws  or  by  resolution,  cago,  kc.  R.  R.  Co.  v.  Coleman,  18  id. 
an  agent  to  transfer  or  dispose  of  their  297.  See  also,  Elwell  v.  Dodge,  88  Barb. 
pro]ierty  or  negotiable  securities.  No  offi-  (N.  T.)  886.  But  it  has  been  held  in  Mas- 
cer  of  the  body  has  that  exclusive  power  sachusetts  that  neither  the  president  nor 
unless  given  by  the  charter.  They  may  the  cashier  of  a  bank  has,  ex  officio^  author- 
confer  power  on  the  president,  treasurer,  ity  to  transfer  the  property  or  securities 
secretary,  or  other  officer  or  person.  But  of  the  bank,  but  that  for  this  purpose 
in  the  absence  of  both  statutory  authority  they  must  have  an  express  authority  from 
and  regulations  of  the  body  on  the  sub-  the  corporation  or  its  directors.  Hallowell 
ject,  the  presumption  might  be  indulged  Bank  9.  Hamlin,  14  Mass.  178 ;  Hartford 
that  the  president,  as  the  head  of  the  Bank  v.  Barry,  17  id.  97  ;  Foster  v.  Essex 
organization,  would  have  authority,  if  in-  Bank,  17  id.  94  ;  Pendleton  v.  Bank.  1 
cident  to  the  oiganization,  or  in  conform-  T.  B.  Hon.  (Ky.)  179,  where  it  was  held 
ity  with  the  usage  and  custom  of  busi-  that  a  cashier  had  no  authority,  ex  offido^ 
ness.  The  doctrine  seems  to  be  settled  that  to  accept  bills  of  exchange.  It  has  been 
the  president  of  a  corporate  body  being  held,  also,  that  the  receiving  teller  of  a 
its  head,  through  whom  the  corporate  bank,  where  there  is  one,  is  the  only  pro- 
affairs  of  the  corporation  are  constantly  per  officer  to  receive  deposits  ;  and  that  if 
performed,  such  acts  as  are  incident  to  he  receives  the  funds  of  a  stranger  and 
the  execution  of  the  trust  reposed  in  him,  promises  to  apply  them  to  the  payment  of 
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tors  bj  resolution  confer  such  authority  upon  him,  he  has,  as  presi- 
deuty  no  more  authority  to  bind  the  corporation  by  contracts  than  any 
other  director  has.^  Thus,  as  such,  he  has  no  authority  to  make  con- 
tracts, or  to  release  parties  from  liability  to  it  under  contracts;^  or  to 
stay  the  collection  of  an  execution  in  favor  of  the  corporation ;'  or  to 
sell  property  belonging  to  the  corporation,  or  to  bind  it  by  his  repre- 
sentations in  reference  thereto;*  or  to  borrow  money  in  the  name  of 
the  corporation  ;^  or  to  make  a  mortgage  upon  the  corporate  property 

a  bill  or  note,  he  acts  as  the  agent  of  the  River,  &c.  Co.,  20  Cal.  602 ;  Bacon  v. 

stranger,  and  not  of  the  bank,  and  the  Mississippi  Ins.  Co.,  81  Miss.  116. 

bank  is   not  liable   therefor.      Thatcher  ^  Titus  v.  Cairo,  &c.  R.  R.  Co.,  88  N. 

r.  Bank  of  New  York,  5  Sandf.  (N.  Y.)  J.  L.  98  ;  Castor  v.  Titusville  Gas,  &c 

121  ;     Massey    r.   Eagle    Bank,   9  Met.  Co.,  68  Penn.   St.  881  ;  Hoyt  v.  Thomp- 

(Mass.)  806.     And  that  if  he  exceeds  his  son,  19  N.  Y.  207  ;  Olcott  v.  Tioga  R.  R. 

authority  as  a  teUer,  and  certifies  a  check  Co.,  27  id.   546  ;  Darst  v.  Gale,  88  111. 

upon  the  bank  as  "good,"  he  cannot  bind  186  ;    Miller  v.  Rutland  &  Washington 

the  bank  in  this  way  to  pay  the  amount  R.  R.  Co.,  36  Vt.  452  ;  Sherman  v.  Fitch, 

of  such  check  to  any  person  who  may  98  Mass.  59 ;  Burrill  v.  Nahant  Bank,  2 

afterward  present  it  even  where  there  is  a  Met.  (Mass.)  163  ;  Chicago,  &q.  R.  R.  Co. 

usage  of   that  kind.      Mussey  v.   Eagle  v.  James,  24  Wis.  388;  Hazard  t;.  Durand, 

Bank,  9  Met.  (Mass. )  306.     But  this  doc-  11  R.  1. 195 ;  Olney  v.  Chadsey,  7  id.  224; 

trine  is  unsound,  and  in  New  York,  it  has  Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.)  158. 

been   held  that  if  a  teller  has  made  a  *  Spyker  v.  Spence,  8  Ala.  838.     But 

practice  of  certifying  checks,  and  of  enter-  see  Savings  Bank  v.  Benton,  2  Met.  (Ky.) 

ing  the  same  in  a  book,  for  the  benefit  of  240;  Oakley  v.  Workingmen's  Union,  &c., 

the  officers  of  the  bank,  the  bank  is  liable  2  Hilt.  (N.  Y. )  487,  where  it  was  held 

for  checks  so  certified,  though  the  teller  that  as  chief  executive  officer  he  has  a 

fails  to  make  the  entry,  and  even  though  right  to  appear  and  defend  a  suit  againd 

die  bank  has  no  funds  of  the  drawer,  —  the  corporation  and  employ  counsel.     But 

provided  the  person  claiming  the  same  is  a  in  Massachusetts  it  ia  held  that  the  presi- 

bandjide  holder  of  them.     Farmers'  Bank  dent  of  a  manufacturing  corporation,  as 

V.  Butchers'  Bank,  16  N.  Y.  125.     In  this  such,  has  no  authority  to  commence  an 

case  the  action  was  by  a  bond  fide  holder  action  in  favor  of  the  corporation.    Ashue- 

of  a  negotiable  check,  which  had  been  cer-  lot  Mfg.  Co.  v.  Marsh,  1  Cush.  (Mass.)  507. 

tified  to  be  good  by  the  paying  teller  of  *  Crump  v.  United  States  Mining  Co., 

the  bank  (the  defendant)  on  which  it  was  7   Gratt.    (Va.)   852.     In  Walworth  Co. 

drawn  ;  and  it  was  held  that  the  bank  un-  Bank  v.  Farmers'  Loan  &.  Trust  Co.,  14 

der  such   circumstances  was   liable,    al-  Wis.   825,  it  was  held  that  the  president 

though  the  drawer  had  no  funds  in  the  of  a  railroad  company  had  no  power  to 

bank  with  which  to  pay  the  check,  and  dispose  of  the  personal  property  of  the 

the  teller  exceeded  his  authority  in  certi-  corporation,  —  as,  in  that  case,  railroad 

fying  the  check  as  good.     It  appeared  in  ties,  —  to  secure  a  debt  of  the  corporation, 

this  case  that  the  teller  was  in  the  habit  by  virtue  of  the  power  inherent  in  his 

of  certifying  the  checks  of  customers,  with  office,   without  special  authority  of  the 

the  knowledge  of  the  officers  of  the  bank,  directors ;  and  that  as  fiscal  agent,  under  a 

and  that  he  was  furnished  with  a  book  resolution  of  the  board  authorizing  him  to 

for  the  ezpreas  purpose  of  keeping  a  mem-  "  sell  securities  and  purcha.se  equipments," 

onmdum  of  such  checks.  he  did  not  have  the  power  to  sell  such 

1  Hodges  V.  Rutland,  Ac.  R.  B.  Co.,  property. 

29  Vt  220  ;  Farmers'  Bank  of  Bucks  Co.  »  Life,  &c.  Ins.  Co.  v.  Mechanics'  Fire 

V.  McKee,  2  Penn.  St  818 ;  Blen  v.  Bear  Ins.  Co.,  7  Wend.  (N.  Y.)  81. 
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to  secure  a  debt  against  it,  or  when  authorized  in  general  terms  to 
issue  a  mortgage,  to  insert  an  unvsiuil  clause  therein  unfavorable  to 
the  company;^  or  to  compromise  debts  against  the  company;^  or 
to  confess  a  judgment  against  it ;  or  to  execute  a  bond  and  warrant  of 
attorney  for  the  entry  of  a  judgment  against  it ;  ^  or  indeed  to  do  any 
other  act  relating  to  the  property  or  business  of  the  company  which 
any  other  director  could  not  do.^  His  powers  over  its  business  are 
simply  the  powers  of  an  agent,  such  as  are  delegated  to  him  by  the 
dii-ectors.^  The  mere  circumstance  that  he  is  president  of  the  com- 
pany does  not  of  itself  afford  evidence  of  the  existence  of  authority  to 
bind  it  by  a  contract®  But  the  charter  or  by-laws  may  confer  author- 
ity upon  him  to  do  all  these  acts,  or  the  board  of  directors  by  resolu- 
tion may  clothe  him^  with  such  authority,  and  the  directors  may 
subsequently  ratify  his  acts  so  as  to  make  them  binding  upon  the 
corporation.^  So  authority  to  do  certain  acts  for  which  there  is  no 
express  authority  may  be  acquired  by  him  by  usage,  or  by  his  pred- 
ecessors in  the  office,  or  himself,  having  done  sinular  acts  on  so  many 
different  occasions  with  the  approval  of  the  corporation  that  it  may  be 
said  to  have  held  such  officer  out  to  the  world  as  possessed  of  actual 
authority  to  do  them,  so  that  as  against  persons  dealing  with  him 
upon  that  ground,  the  corporation  is  estopped  from  denying  his 
authority.  The  rule  is,  that  if  the  president  or  other  officer  of  a 
corporation  assumes  authority  to  do  certain  acts  for  it  for  which 
there  is  no  express  authority,  if  the  corporation  ratifies  such  acts 
either  expressly  or  impliedly,  and  they  are  within  the  scope  of  its 

I  Jessap  V.  aty  Bank,  14  Wis.  881.         >  Risley  v.  Indianapolis,  &e.  R.  R.  Co.» 

Bat  if  the  president  executes  a  chattel  1  Hon  (N.  Y.)»  204 ;  Dabney  v.  Stereos, 

mortgage  of  the  corporation,  with  the  as-  10  Abb.  Pr.   (N.  Y.)  N.  s.  39  ;  Soper  r. 

sent  of  aU  the  directors  but  one,  who  is  Buffalo,  &c.  R.  R.  Co.,  19  Barb.  (N.  Y.) 

away,    by    long-continned    acquiescence  810 ;   National  Bank  v.  Norton,   1    Hm 

therein  they  make  it  valid.    Sherman  v.  (N.  Y.),  572  ;  Hoyt  v.  Thompson,  5  N.  Y. 

Fitch,  98  Mass.  59.     The  president  can-  820 ;    Jackson   v.    Campbell,    5    Wend. 

not  discharge  a  mortgage  to  the  corpora-  (N.  Y.)  572  ;  Adriancer.  Roome,  52  BarK 

tion  without  special  authority.    Smith  v.  (N.  Y. )  899  ;  Marine  Bank  v.  Clements,  3 

Smith,  117  id.  72.  Bosw.  (N.  Y.)  600. 

«  Olney  v.   Chadsey.    7    R.    I.    224.         '  Olcott  ».  Tioga  R.  R.  Co.,  27  N.  Y. 

Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.)  158.  646  ;  New  York  &  N.  H.  R.  R.  Co.  ». 

«  Stokes  V.  New  Jersey  Pottery  Co.,  46  Schuyler,  84  N.  Y.  80  ;  Mechanics*  Bank 

N  J.  L.  — .  V.  New  York  &  New  Haven  R.  R.  Co.,  18 

*  Trundy  v.  Hartfoid  &  N.  Y.  Steam-  N.  Y.  682 ;  Pixley  o.  Western  Padfie 

boat  Co.,  6  Robt.  (N.  Y.)  812  ;  Chicago,  R.  R.  Co.,  88  Cal.  183 ;  Pittsburg  Ac 

Ac  R  R  Co.  w.  James,  22  Wis.  194.  R.  R.  Co.  v.  Wooley,  12  Bush  (Ky-X  451 ; 

s  Titus  o.  Cairo,   &c   R.  R.  Co.,   87  Southgate  v.  Atlantic,  ^.  R.  R.  Co.,  61 

N.  J.  L.  98 ;  Leggett  v.  New  Jersey  Bank-  Mo.  89. 
ing  Co.,  1  N.  J.  £q.  541. 
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aathority,  it  is  bound  thereby,  —  the  same  rule  prevailing  in  this  re- 
spect as  pi'evails  in  the  case  of  other  agents.  Thus,  in  a  Wisconsin 
case,^  the  vice-president  of  the  company  had  for  years  been  in  the 
habit  of  appointing  local  agents  to  look  after  its  timber  lands,  and 
these  agents  had  sold  stumpage  and  timber  thereon,  and  the  com- 
pany had  brought  suit  on  one  of  these  contracts  and  obtained 
judgment,  the  amount  of  which  was  paid  to  the  local  agent,  who 
reported  in  writing  every  year  to  the  vice-president,  and  paid  over 
t)ie  money  in  his  hands  to  the  treasurer.  The  court  held  that  this 
was  sufficient  to  authorize  the  jury  in  finding  that  the  company 
acquiesced  in  the  authority  thus  exercised,  and  that  it  was  bound  by 
a  contract  relating  to  such  lands  made  by  one  of  these  local  agents.^ 
So,  if  a  person  holds  himself  out  as  managing  director  of  a  railroad 
corporation,  and  acts  as  such  for  a  long  time  without  any  objection 
on  the  part  of  the  corporation,  it  is  immaterial  so  far  as  strangers 
are  concerned  whether  he  ever  received  a  specific  appointment  as 
such  or  not  If  the  company  permits  him  to  hold  himself  out  as 
competent  to  dispose  of  its  assets,  his  acts  as  to  those  who  do  not 
know  the  facts  are  binding  upon  the  corporation.*  Consequently,  a 
stranger  seeking  to  establish  the  authority  of  the  president  of  a  cor- 
poration, as  to  acts  which  he  is  not  prohibited  from  doing  by  the 
charter,  or  which  are  not  in  excess  of  the  powers  of  the  corporation 
itself,  is  not  in  all  cases  compelled  to  show  that  he  had  express 
authority  to  do  the  act,  but  may  establish  such  authority  by  showing 
that  he  hasprevioudy  assumed  and  exercised  such  aiUhority  with  the 
assent  of  the  corporation,'^  or  that  the  power  exercised  by  him  was  such 
as  is  usually  exercised  by  such  officer  in  other,  similar,  corporations. 
Sbc.  162.  Superintendent. —  The  real  authority  of  a  superintend- 
ent, and  of  assistant  superintendents,  is  such  as  is  conferred  upon 
them  by  the  by-laws  or  by  the  board  of  directors,  or  by  the  usages  of 
the  corporation,  and  such  as  are  incident  to  their  duties  and  actual 
authority;  and  in  determining  whether  or  not  the  corporation  is 
bound  by  contracts  entered  into  by  them,  these  elements  are  the 
important  factors :  — 

1  Chicago,  &c  R.  R.  Co.  v.  Jftmes,  24  Light  Co.,  27  N.  J.  Eq.  38  ;  Southgate  o. 

Wis.  888.  Atlantic,  &c.  R.  R.  Co.,  61  Mo.  89  ;  Fayles 

^  See  also  Kennedy  v.  Cotton,  28  Barh.  v.  National  Ins.  Co.,  49  id.  880. 
(N.  Y.)  59.     Upholding  the  proposition         •  Walker  &.  Detroit  Transit  Railway 

that  a  corporation  is  bmind  by  even  the  Co.,  47  Mich.  888. 
nnanthorized  acts  of  its  officers,  where  it        *  Walker  v.  Detroit  Transit  Railway 

has  ratified  them.    Barnes  v.  Trenton  Gas  Co.,  47  Mich.  888. 
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1.  What  is  his  actual  authority  ? 

2.  What  powers  are  incident  to  his  actual  authority  ? 

3.  What  acts  are  usually  done  by  such  officers  ? 

4  What  has  the  corporation  permitted  him  to  do,  habitually  ? 

He  acts  as  the  general  agent  of  the  directors  in  the  running  and 
operation  of  the  railroad,  and  is  usually  the  officer  who  has  at  least 
the  general  supervision  of  the  employment  of  the  necessary  help, 
and  the  immediate  general  management  of  all  the  business  relating 
to  the  operation  of  the  road.  He  is  employed  or  appointed  by  the 
directors,  and  within  the  scope  of  his  duties  and  powers,  actual  or 
implied,  can  bind  the  corporation  where  the  directors  themselves 
could  do  so.  If,  as  is  generally  the  case,  the  powers  and  duties  of  a 
superintendent  are  not  defined,  then  his  authority  is  to  be  measured 
by  usage,  and  what  he  has  been  permitted  to  do  by  the  corporation, 
and  the  incidents  thereof  The  rule  may  be  said  to  be  that  the 
powers  of  an  agent  of  a  corporation  are  such  as  the  directors  have  per- 
mitted  him  to  exercise  within  the  limits  of  the  duirter}  and  if  it  is 
shown  that  upon  several  occasions,  as  well  before  as  after  the  act 

^  In  Olcottv.  Tioga  R.  R.  Co.,  27  N.  T.  bills  and  notes  which  had  been  paid,  and 

546,  the  directors  of  a  railroad  corporation  the  sums  thus  expended  entered  into  the 

relinquished  the  management  of  the  road  accounts  which  were  before  its  managers  for 

for  a  period  of  years  to  the  president,  al-  years  without  objection.     If  the  tieasarer 

lowing  him  to  buy  property  for  the  use  of  of  a  corporation  is  permitted  to  accept 

the  corporation,  and  to  give  the  notes  of  drafts  and  indorse  notes  payable  to  the 

the  corporation  for  the  price ;  and  when,  corporation,  and  to  do  other  similar  acts 

at  the  end  ofthe  three  years,  the  managers  whereby  he  is  held  out  to  the  public  as 

again  resumed  the  discharge  of  their  ap-  having  the  general  authority  implied  from 

propriate  duties,  they  took  possession  of  his  official  name  and  character,  the  cor- 

the  road  and  of  all  the  property  thus  pro-  poration  is  bound  by  his  acts,  done  within 

cured  by  the  president,    and   continued  the  scope  of  such  implied  authority.    And 

to  use  such  property  for  several  years,  an    indorsement  and   transfer    by    such 

without  question  as  to  the    manner   in  treasurer,  of  a  negotiable  instrument  be- 

which  it  had  been  obtained.     It  was  held  longing  to  the  corporation,  made  in  pur- 

that  under  such  circumstances  the  acts  of  suance  of  such  express  or  implied  au- 

the  assumed  agent  could  not  be  repudi-  thority,  will  pass  a  valid  title  to  the  indor- 

ated.     The  powers  of  an  agent  of  a  cor*  see.     Lester  v.  Webb^  1  Allen  (Mass.),  84. 

poration  are  such  as  he  is  allowed  by  the  Though  the  by-laws  of  a  corporation  do 

directors  or  managers  of  the  corporation  not  confer  on  its  general  agent  the  power 

to  exercise,  within  the  limits  of  the  char-  of  accejiting  bills,  yet  if  the  agent  has 

ter ;  and  the  silent  acquiescence  of  the  been  in  the  habit  of  accepting  billa  which 

directors  or  managers  may  be  as  effectual  the  company  has  paid,  it  wiU  be  bound 

to  clothe  the  agent  with  power,  as  an  ex-  by  an  acceptance  given  by  him  under  like 

press  letter  of  attorney.    To  show  that  ciroumstances.    Mnnn  v.  GommiasionCo., 

the  president  of  a  corporation  had  author-  16  Johns.  (N.  Y. )  44  ;  Com.  Bank  of  Lake 

ity  to  draw,   in  the  name  of   the  cor-  Erie  p.  Norton,  1  Hill  (N.  Y.),  601 ;  Bx- 

poration,  a  certain  note,  evidence  is  ad-  change    Bank   r.    Monteath,    17    Baib* 

nAssible  that  he  had,  on  various  occasions,  (N.  Y.)  171< 
as  well  after  as  before,  executed  similar 
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with  which  it  is  sought  to  charge  the  corporation,  be  performed  simi- 
lar acts  with  the  approval  of  the  corporation,  it  is  sufficient  to 
establish  his  authority  to  do  the  act  in  question;^  and  both  his 
appointment^  and  his  authority  may  be  inferred  from  his  open  and 
approved  acts,'  even  though  by  the  charter  the  appointment  is 
required  to  be  in  writing.  But  where  there  are  no  approved  acts 
from  which  an  appointment  or  authority  can  be  inferred,  the  written 
authority  must  be  produced,  if  possible;  but  if  it  cannot  be,*  or  if  the 
appointment  was  not  in  fact  made  by  writing,  then  it  may  be  proved 
by  paroL^  It  would  be  useless,  and  would  afford  no  test  of  the 
powers  and  authority  of  a  superintendent  of  a  railroad  company,  to 
refer  to  all  the  cases  in  which  it  has  been  held  that  a  general  mana- 
ger or  superintendent  had  or  had  not  power  to  bind  the  corporation 
by  certain  acts ;  because  the  actual  powers  conferred  upon  such  offi- 
cer by  different  companies,  as  well  as  the  usages  of  corporations  in 
that  respect,  may  differ  essentially,  so  that  a  rule  applicable  in  one 

^  Olcott  V,  Tioga  R.  R.  Co.,  ante.     If  as  required  by  the  statute.     Warner  v. 

officers  of  a  corporation  openly  exercise  Chappell,  82  Barb.  (N.  Y.)  309.     There 

a  power  which  presupposes  a  delegated  is  no  presumption  that  a  sale  of  corporate 

authority  for  the  purpose,  and  other  cor-  property  ordered  by  a  director  was  made 

porate  acts  show  that  the  corporation  must  by  authority  of  the  company.     Moody  v, 

have  contemplated  the  legal  existence  of  London,  &c.  Railway  Company,  1  B.  &  S. 

such  authority,   the  acts  of  such  officers  290,   or  that  corporate  agents  have  ex- 

wiU  be  deemed  rightful,  and  the  delegated  ceeded  their  authority,  or  made  represen- 

authority  will  be  presumed.     If  a  person  tations  without  sufficient  authority.  Carey 

acts  notoriously  as  the  cashier  of  a  bank,  v.   Cincinnati,   &c.    R.  R.  Co.,   5  (Jlarke 

and  is  recognized  by  the  directors,  or  by  (Iowa),  357.     Third  persons  may  be  es- 

the  corporation,  as  an  existing  officer,  a  topped  from  denying  an  agent's  authority, 

regular    appointment  will  be  presumed  ;  Thus  the  obligor  in  a  bond  given  to  a  cor- 

and  his  acts  as  cashier  will  bind  the  cor-  poration  for  the  price  of  land,  reciting  the 

poratian,  although  no  written  proof  is,  or  contract  of  the  corporation  to  convey,  is 

can    be,  adduced    of    his    appointment  estopped  from  questioning  the  authority 

Bank  of  United  States  v.  Dandridge,  12  of  the  agent  who  made  the  contract,  if  the 

Wheat.  (U.  8.)  79.    See  also  Burgess  v.  corporation  have  done  no  act  indicative  of 

Pue,   2  Gill  (Md.),  254;  McCuUough  v,  a  dewgn  to  repudiate  it.     Augusta  Bank 

Annapolis  k  Elkridge  R.  R.  Co.,   4  Gill  v.  Hamblet,  35  Me.  491. 
(Md.),  58.  8  Baltimore  v.   Norman,  4  Md.  352  ; 

«  Alabama,  kc.  R  R.  Co.  v.  Kidd,  29  Northern  Central  R.  R.  Co.  v.  Bastian,  15 

Ala.  221 ;  Regina  v.  Grimshaw,  16  L.  J.  Md.   494 ;   ElysvUle  Mfg.  Co.  v.  Okisko 

H.  8.  Q.  B.  385  ;  Planters'  Bank  v.  Biv-  Co.,  5  id.  152. 

ingsville  CoMon  Mfg.  Oa,  10  Rich.  (S.  C.)         *  Narragansett  Bank  r.  Atlantic  Silk 

L.  9.     The  agent  of  a  bank,  without  ob-  Co.,  3  Met  (Mass.)  282. 
jection  that  parol  evidence  was  not  com-         *  Hamilton  v.  Newcastle  R.  R.  Co.,  9 

petent  to  prove  hia  authority,  swore  that  Ind.  859 ;  Richardson  v.  St.  Joseph  Iron 

he  was  authorized  to  transfer  certain  prom-  Co.,  6   Blackf.   (Ind.)  146;  Williams  v, 

vaaoTj  notes  held  by  the  bank ;  it  was  pre-  Christian   Female  College,   29  Mo.  250 ; 

anmed  that  he  was  authorized  to  make  the  Hooe  v.  Alexandria,  1  Cranch  (U.  S.  C.  C.\ 

transfer,  by  a  reaolution  of  the  directorsi  90. 
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case  might  have  no  application  in  another.  It  may  be  said^  however, 
that  the  powers  of  a  general  superintendent  of  a  railroad  corporation 
are  necessarily  extensive. 

In  England,  and  in  some  cases  in  this  country,^  it  has  been  held 
that  the  general  manager  or  superintendent  of  a  railway  has,  as  inci- 
dent to  his  employment,  authority  to  bind  the  company  to  pay  for 
surgical  attendance  bestowed  at  his  request  upon  a  servant  of  the 
company,  injured  by  an  accident  upon  its  railway.^  It  seems  to  us 
that  the  doctrine  of  these  cases  is  sound,  and  dictated  by  sound  pub- 
lic policy.  That  he  has  authority  to  employ  suigeons  to  attend  to 
passengers  who  are  thus  injured,  has  never  been  denied,  and  probably 
never  could  be  successfully,  because  of  the  duty  which  the  company 
assumes  to  transport  them  safely,  and  its  consequent  liability,  if  by 
negligence  it  fails  to  do  so.  To  say  that,  under  such  circumstances, 
injured  passengers  must  be  left  without  medical  aid,  unless  they  can 
employ  and  pay  for  it  themselves,  until  the  board  of  directors  can 
be  called  together  and  vote  upon  the  matter,  is  contrary  to  the  dic- 
tates of  humanity,  and  contrary  also  to  the  interests  of  the  company; 
whose  duty,  and  whose  interests  alike  require  that  such  injured  pas* 
sengers  should  be  cared  for  in  the  most  speedy,  as  well  as  best  pos- 
sible manner,  to  diminish  as  far  as  possible  the  damages  which  the 
company  might  be  liable  to  pay  to  them  for  the  injuries  inflicted.  In 
such  cases,  the  power  is  implied  from  the  authority  and  control 
which  the  superintendent  has  over  the  operation  of  the  road ;  and 
yet,  the  liability  of  the  company  to  passengers  so  injured  depends 
entirely  upon  the  question  whether  it  was  induced  by  negligence, 
and  can  only  be  determined  by  a  jury ;  and  such  also  is  the  case  in 
reference  to  an  injury  received  by  a  servant  in  its  employ.  It  can- 
not be  said,  as  a  matter  of  law,  that  the  corporation  is  not  liable  for 
an  injury  inflicted  upon  its  servant  while  engaged  in  the  discharge 
of  his  duties,  because  there  are  many  instances  in  which  they  are 

^  Walker  v.  Oreat   Western  Railway  saperintendent    In  Cairo  v.  Mahoney,  82 

Co.,    L.   R.  2  Exchq.  228 ;  Toledo,  &c.  111.  178,  it  was  held  that  but  slight  evi- 

R.  R.  Co.  V.  Rodriquea,  47  111.  188  ;  Pacific  dence  would  be  required  to  show  that  a 

R.  R.  Co.  V.  Thomas,  19  Kan.  206.  conductor  of  a  train,  or  a  station  agent, 

'  In  Marquette,  &c.  R.  R.  Co.  v.  Taft,  who  calls  a  physician  to  attend  an  iigured 

28  Mich.  289,  the  court,  in  the  absence  employ^  was  authorized  to  do  so  by  the 

of  any  evidence  to  show  that  the  superin-  company.   See  also  Indianapolis,  &c  R.  R. 

tendent  had  authority  to  employ  medical  Co.  v.  Morris,  67  id.  295.    Bat  see  Tucker 

attendance  in  such  cases,   were  equally  v.  St.   Louis,  Ac.  R.  R.  Ca,  5i  Mo.  177, 

divided  upon  the  question  whether  such  where  it  was  held  that  it  would  not  be 

authority  is  incident  to  his  authority  as  presumed  that  they  had  such  authority. 
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liable ;  and  it  is  a  question  for  the  jury  in  most  cases  to  say  whether 
or  not  the  facts  are  such  as  to  fix  the  company  with  liability. 
There  is  certainly  no  presumption  that  the  company  is  not  liable. 
Then  why  is  it  not  within  the  power  of  the  superintendent,  in  cases 
of  great  emergency,  at  the  expense  of  the  company  to  employ  surgi- 
cal attendance  for  a  servant  injured  in  its  service,  as  well  as  for 
passengers  injured  while  being  transported  upon  its  road  ?  The 
authority  is  to  be  inferred  from  his  authority  and  control  over  the 
entire  operation  of  the  road  of  the  company,  and  his  consequent  duty 
to  save  the  company  as  far  as  possible  from  loss  in  its  operation.^ 

In  California  it  has  been  held  to  be  the  duty  of  the  superinteud- 
ent  of  a  raiboad  company  to  give  to  the  assessors  a  list  of  the  prop- 
erty of  the  corporation  for  ttixation,  under  a  statute  requiring 
corporations  to  furnish  such  a  list.^  In  Indiana  ^  it  is  held  that  it 
will  be  presumed  that  the  general  superintendent  of  a  railroad  com- 
pany has  authority  to  make  contracts  for  the  fencing  of  the  road, 
and  the  jury  may  sometimes  infer  authority.  Thus,  in  an  English 
case,^  the  plaintiff  had  some  quicks  which  were  carried  at  his  ex- 
pense by  the  railway  company  to  the  N.  station  on  its  line.  By  the 
leave  of  F.,  the  general  superintendent  of  the  railway,  the  plaintiff 
put  them  into  a  piece  of  ground  of  the  company's,  adjoining  the 
station,  to  keep  them  alive.  Afterwards,  wishing  to  remove  them, 
he  applied  to  the  station  clerk,  who  would  not  permit  him  to  take 
them,  but  referred  him  to  F.  who  refused  to  let  him  have  the  quicks. 
He  subsequently  applied  to  B.,  the  managing  director  of  the  com- 
pany, and  met  with  a  like  refusal.  The  plaintiff  thereupon  brought 
trover  against  the  company,  but  offered  no  evidence  to  show  what 
were  the  respective  duties  of  the  general  superintendent  or  manag- 
ing director  of  the  railway.  It  was  held  that  it  was  the  duty  of  a 
railway  company  trading  largely  as  a  carrier  on  its  lines,  to  have 
some  servants  authorized  to  give  directions  and  act  for  the  company 
on  all  occasions,  as  the  exigency  of  the  traf&c  might  require ;  that 
the  jury  might  therefore  infer  that  the  general  superintendent  and 
managing  director  had  authority  to  act  for  the  company  in  all  mat- 

^  Indianapolis,  &c  K.  R.  Co. «.  Morris,         ^  People  v.  Stockton,  &c.  R.  R.  Co.,  49 

67  HL    297.      In  Pacific  R.  R.   Co.  «.  CaL  415. 

Thomas,  19  Kan.  256,  it  was  held  that  he        >  New  Albany,  &c.  R.  R.  Co.  v.  Ha»- 

had  anthority  to  contract  for  board  and  kell,  11  Ind.  801. 
attendance  for  an  ii^ared  employ^.    At-         *  Taff  Yale  Railway  Co.  v,  Giles,  2  K  db 

cbiaoD,  &c.  R.  R.  Co.  V.  Reecher,  24  Kan.  B.  822. 
228. 
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ters  in  the  course  of  the  ordinary  business  of  the  company  as  a 
carrier.  It  would  be  impossible  to  define  specifically  the  powers  of 
a  superintendent  or  general  manager  of  a  railroad,  but  the  tests 
given  will  be  found  sufficient  in  a  given  case ;  and  the  same  rules 
apply  to  masters  of  transportation,  master  mechanics,  and  indeed  to 
all  the  officers  and  agents  of  such  corporations. 

Sec.  163.  intermediate  Agents.  —  There  is  only  a  slight  distinction 
in  a  legal  sense  between  the  officers  of  a  corporation  and  its  ordinary 
agents.  They  are  one  and  all  mere  agents  of  the  corporation,  and 
each,  within  the  sphere  of  his  authority  and  duties,  can  as  effectually 
bind  it  as  the  other  can,  and  except  in  so  far  as  the  statute  or  by- 
laws made  in  pursuance  thereof  have  defined  the  duties  or  powers 
of  officers,  the  same  rules  for  determining  the  validity  of  their  acts 
are  applied  in  their  case  as  in  the  case  of  ordinary  agents ;  the  dis- 
tinction is  merely  one  of  degree.  The  officers  of  a  corporation, 
especially  those  for  whose  election  or  appointment  provision  is  made 
in  the  charter  or  by-laws,  are  clothed  with  the  duties  and  powers 
incident  to  such  offices,  whether  so  designated  in  the  statute  or  not, 
and  independently  of  any  other  delegation  of  authority  from  the  cor- 
poration ;  and  as  to  those  duties  and  powers,  as  well  as  to  such  as 
are  expressly  or  impliedly  conferred  upon  them  by  the  corporation, 
they  are  its  immediate  agents,  while  those  who  are  appointed  or  em- 
ployed by  them  to  discharge  specific  duties  are  intermediate  agents. 

^s  from  the  very  nature  of  the  business  of  a  railroad  corporation 
it  is  impossible  to  conduct  it  without  these  intermediate  agencies, 
the  authority  of  direct  agents  to  delegate  certain  of  their  powers  to 
such  intermediate  agents  is  conclusively  presumed ;  and,  regardless 
of  the  actual  powers  conferred  upon  them,  it  is  presumed  that  such 
intermediate  agents  are  clothed  with  all  the  authority  necessarily  or 
apparently  incident  to  the  position  which  they  hold,  and  to  the  dis- 
charge of  the  duties  imposed  upon  them,  as  well  as  such  as  they 
have  been  permitted  to  exercise  which  do  not  come  fairly  within 
the  presumption;^  and  their  authority  to  bind  the  corporation  in 
respect  to  matters  coming  clearly  within  those  powers  is  unquestion- 
able.^   Their  authority  need  not  be  conferred  by  writing,^  and  even 

1  Washbam  v.   NashviUe,  &c.  R  R.  R.  R.  Co.  v.  Eidd,  29  Ala.  221 ;  Chicago, 

Co.,  8  Head  (Tenn.),  688  ;  Tanner  v.  Oil  ftc.  R.  R.  Co.  v.  Coleman,  27  111.  297. 
Creek  R.  R.  Co.,  58  Penn.  St.  411  ;  Med-         '  Alabama,   &c.   R  R.   Co.  v.   Kidd, 

bury  V,  New  York,  &c.   R.  R.  Co.,   26  atUe. 

Barb.  (K.  Y.)  664;  Perkins  v.  Portland,         »  Nichols  v.  OliTcr,  86  N.   H.  218; 

^  R  R.  Co..  47  Me.  578 ;  Alabama,  ko.  Bank  of  Middlebaiy  v.  Rutland  4b  Wash- 
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if  conferred  by  writing,  need  not  be  proved  by  a  production  of  the 
writings  uuless  the  question  is  reduced  to  one  of  actual  authority. 
An  agency  may  be  established  by  parol  by  showing  what  the  agent 
has  been  accustomed  to  do  for  his  principal,  and  that  the  act  of  the 
agent  for  which  it  is  sought  to  charge  the  principal,  was  apparently 
within  his  authority.^  But  authority  must  in  some  way  be  estab- 
lished. No  individual  member  can  represent  the  corporation  in  their 
aggregate  capacity,  but  in  consequence  of  their  consent.  The  requi- 
site evidence  of  this,  at  common  law,  was  a  deed  under  the  seal  of 
the  corporation.  Aggregate  corporations  established  by  statute  are 
not  restricted  to  that  foimality.  They  have  powers  given  them  to 
order  their  affairs,  and  to  appoint  and  employ  agents  by  vote,  or  in 
such  other  manner  as  the  corporation  may  by  their  by-laws  direct 
But  no  person  is  an  agent  for  them  who  proceeds  without  any  author- 
Uy^  either  by  letter  of  attorney  or  by  a  corporate  vote,  or  who  acts 
outside  the  authority  given  him ;  that  is,  his  acts  will  not  charge 
them,  unless  subseqiuiUly  assejited  to  by  some  act  of  the  corporation. 
Thus,  a  claim  for  work  done  on  a  turnpike  was  held  not  to  be  sup- 
ported, where  the  plaintiffs  could  not  prove  a  request  for  its  perform- 
ance by  an  authorized  agent  of  the  corporation,  by  proof  that  the 
plaintiff's  men  were  seen  at  work  upon  the  road  by  different  mem- 
bers of  the  corporation,  and  by  an  agent  of  the  corporation  who  was 
authorized  to  bind  the  corporation  only  by  written  contracts.^  But 
in  this  case,  if  an  agent  of  the  corporation  who  had  done  so  with  the 
assent  of  the  corporation  on  previous  similar  occasions,  had  prom- 
ised to  pay  for  the  work  if  the  contractor  would  perform  it,  the  cor- 
I>oration  would  have  been  bound.  Thus,  where  a  railway  company's 
engineer  promised  to  pay  for  material  for  the  use  of  a  contractor 
engaged  in  building  a  bridge  upon  the  company's  railway,  it  was 
held  that  proof  that  the  engineer  had  previously  made  like  contracts, 
which  the  corporation  had  ratified,  was  sufficient  to  establish  his 

iDgton  R.  R.  Co.,  80  Vt  151.     His  author-  Silk  Co.,  anU;  Hamilton  v,  Newcastle,  &c. 

ity  may  be  implied  from  his  course  of  R.  R.  Co.,  9  Md.  359. 
action,  and  its  ratification  by  the  corpora-         «  Hayden  t>.  Middlesex  Turnpike  Co., 

tion.  Bank  of  Lyons  t^.  Demmon,  H.  &  D.'s  10  Mass.  397 ;  Burdick  v,  Champlain  Glass 

Supp.  (N.  Y.)  898;  Perkins  w.  Washing-  Co.,   11  Vt.   19.    See   also   Williams  v, 

ton  Ina  Co.,  4  Cow.  (N.  Y.)  646  ;  RandaU  Pigott,  2  Exch.  201  ;  Nevins  v.  Render- 

V,  Van  Vechten,  19  Johns.  (N.  Y.)  60;  son,  5  Eng.  Railw.  Cas.  684 ;  Spottiswood's 

Elysville  Mfg.  Co.  v.  Okisko  Ca,  1  Md.  Case,  39  Eng.    Law  &  £q.  520 ;  Cos  v. 

Ch.  392.  Midland  Railway  Co.,  18  Law  J.  N.  & 

I  Whitney  v.  South  Paris  Mfg.  Co.,  89  Exch.  845. 
Me.  316  ;  Narragansett  Bank  «.  Atlantic 
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authority.^  But  merely  by  virtue  of  his  position,  and  as  an  incident 
thereto,  it  cannot  be  presumed  that  an  engineer  has  authority  to  bind 
the  corporation  by  his  contracts.  His  authority  to  do  so  must  be 
established  by  proof  of  actual  authority,  or  of  facts  from  which  such 
authority  can  be  inferred.^ 

Where  a  corporation  has  power  to  do  some  act,  and,  as  incident  to 
that  act,  to  render  itself  liable  for  contracts  or  representations  made 
in  and  about  the  doing  of  that  act,  it  can  appoint  an  agent  to  do  the 
act ;  and  from  the  mere  fact  of  such  appointment  the  same  powers 
will  flow  to  the  agent  as  if  he  had  been  appointed  by  an  individual ; 
provided  only  that  the  powers  so  flowing  could  have  been  exercised 
by  the  corporation  itself' 

No  formal  resolution  of  the  board  of  directors  of  a  corporation  is 
required  to  appoint  an  agent  or  define  his  powers.  An  appointment 
may  be  implied,  and  they  may  affirm  the  acts  of  an  assumed  agent, 
and  thus  be  bound  by  them.^  Where  one  has  the  actual  chai^  and 
management  of  the  business  of  a  corporation,  with  the  knowledge 
of  the  directors  or  officers  whase  duty  it  is  to  attend  to  them,  this 
is  evidence  of  his  authority,  without  showing  any  vote  or  other  cor- 
porate act  constituting  him  the  agent  of  the  corporation ;  and  the 
company  will  be  bound  by  his  contracts  made  on  their  behalf,  within 
the  apparent  scope  of  the  business  thus  intrusted  to  him.^  The  ap- 
pointment of  an  agent  either  by  a  power  under  seal,  or  by  resolu- 
tion, (yr  hy  the  iistuxi  course  of  business  is  allowable.^  A  general 
appointment  as  an  agent  duly  authorized  to  do  certain  things,  gives 
limited  powers  only ;  ^  but  these  limited  powers  may  be  shown  to 
have  been  extended  by  the  course  of  business  which  the  corporation 

1  Beattie  w.  Delaware,  Lackawanna,  *c.         ■  Sharp  v.  Mayor,  &c.  of  New  YoA,  40 

R.  R.  Co.,  90  N.  Y.  648.  Barb.  (N.  Y.)  256. 

«  Gardner  v.  Boston  &  Maine  R.  R.  Co.,         *  Bank  of  Lyons  v.  Demmon,  HiU  4 

70  Me.  181.     In  Thayer  w.  Vt.  Central  D.   Supp.  (N.  Y.)  89S.     The  authority 

R.  R.  Co.,  24  Vt.  440,  it  was  held  that  from  a  corporation  to  its  agent  to  order 

there  is  nothing  in  the  general  duties  of  tenants  to  quit  need  not  be  under  seaL 

an  engineer  which  will  authorize  him  to  Wolf «.  Goddard,  9  Watts  (Penn.),  544. 
employ   others   to  do  work  on  the  road         »  Goodwin  v.  Union    Screw    Co.,   84 

which  by  express  contract  the  corporation  N.  H.  878. 

has  employed  a  contractor  to  do.     See  also         •  St.  Andrew's  Bay  Land  Co.  v.  Mitch* 

Vanderwerker  v.  Vt  Central  R.  R.  Co.,  27  ell,  4  Fk.   192 ;  Bank  of  Middlebuiy  r. 

Vt.   125.     In  Powrie  v,   Kansas    Pacific  Rutland  t  Washington  R.  B.  Co.,  80  Vt 

R.  R.  Co.,  1  Col.  529,  it  was  held  that  an  169. 

engineer  had  no  authority  as  such  to  pledge         ^  Wilson  v.  Genessee  Mut  Ins.  Col,  14 

the  company  to  pay  an  employ^  of  a  con-  N.  Y.  418.  • 
tractor  who  is  engaged  in  building  the 
road  for  work  thereon. 
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has  permitted  the  agent  to  pursue,  or  by  its  assent  to  acts  not  em- 
braced within  his  actual  authority.^ 

It  is  a  fundamental  principle  of  the  law  of  agency,  that  the  prin- 
cipal is  bound  only  by  the  authorized  acts  of  his  agent.  But  this 
authority  may  be  shown  not  only  by  a  written  instrument  confer- 
ring the  authority,  or  by  a  verbal  authority  where  that  is  sufficient, 
but  by  the  acts  of  the  principal  in  holding  the  agent  out  to  the 
world  as  having  authority  to  act  in  the  particular  matter.^  Strangers 
dealing  with  the  agent  of  a  corporation  are  not  bound  to  inquire 
what  the  corporation  has  in  fact  authorized  him  to  do,  but  may  deal 
with  him  in  reference  to  those  powers  which  it  has  held  him  out 
to  the  world  as  being  possessed  of,  —  in  other  words,  in  reference  to 
his  apparent  authority.^  The  same  rules  in  this  respect  apply  to 
corporations  as  apply  in  the  case  of  individuals,  and  a  person  who 
is  clothed  with  authority  to  do  an  act  for  them  at  all  is  treated  as 
being  clothed  with  authority  to  bind  them  in  respect  to  all  matters 
incident  thereto.*  Thus,  where  an  agent  had  authority  to  sign  con- 
tracts of  shipment,  and  his  name  was  signed  to  a  particular  contract 
as  such  agent  by  the  clerk  in  his  office,  the  execution  of  such  con- 
tracts being  a  part  of  his  duties,  it  was  held  that  the  defendants 
were  bound  thereby.*  The  maxim  qui  facit  per  alium,facit  per  se 
applies  with  full  force  to  corporations ;  and  the  rule  is  not  a  doubt- 
ful one,  either  in  policy  or  principle>  that  in  transactions  where  one 
of  two  persons  must  sustain  a  loss,  the  loss  must  fall  upon  him  who 
has  made  it  possible  for  the  other,  innocently,  to  be  placed  in  a  posi- 
tion where  loss  might  result  to  him  except  for  the  application  of 
this  rule.  It  would  be  disastrous  to  commercial,  as  well  as  other 
interests,  if  a  person,  by  acting  through  the  agency  of  another,  could 
shield  himself  from  liability  for  such  person's  acts  ad  libitum.  For- 
tunately, no  such  rule  exists,  and  he  who  intrusts  authority  to  an- 
other, in  whatever  department  of  business,  is  bound  by  all  that  is 

^  Com.  V.  Ohio,  &c  R.  R.  Co.,  1  Grant's  Farmers  &  Mechanics'  Bank  v.  Batchers 

Cas.    (Penn.  j  129.    A  single   act  of  an  &  Drovers'  Bank,  16  id.  125. 
assumed  agent,  and  a  single  recognition         *  Salem  Bank  v.  Gloucester  Bank,  17 

of  it  by  the  corporation,  if  sufficiently  un-  Mass.  1 ;  Magill  v.  Eauffman,  4  S.  &  R. 

equivocal,  positive,  and  comprehensive  in  818  ;  City  of  Covington  v.  Covington,  &c. 

its  chanuster,  may  be  sufficient  to  establish  Bridge  Co.,  10  Bush  (Ky.),  69. 
an  agency  to  do  other  similar  acts.     Wil-         ^  Bodine  v.  Exchange  Fire  Ins.  Co.,  51 

coz  V.  Chicago,  &c.  R.  R.  Co.,  24  Minn.  N.  T.  117  ;  Newell  o.  Smith,  49  Yt.  255  ; 

269.  Rowley  v.  Empire  Ins.   Co.,   80  N.  T. 

*  CoHSTOCK,  J.,  in  Mechanics'  Bank  o.  550. 
New  York,  &c  R.  S.  Co.,  18  N.  Y.  682 ;         «  Newell  v.  Smith,  ante. 
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done  by  his  agent  within  tKe  scope  of  his  apparent  power,  and  cannot 
screen  himself  from  the  consequences  thereof  upon  the  ground  that 
no  authority  in  fact  was  given  him  to  do  the  particular  act,  unless 
the  act  was  clearly  in  excess  of  his  apparent  authority,  or  was  done 
under  such  circumstances  as  to  put  the  person  dealing  with  him 
upon  inquiry  as  to  his  real  authority.  It  is  always  a  question  of  fact 
whether  the  act  was  done  under  such  circumstances  that  the  person 
dealing  with  the  agent  had  a  right  to  believe  that  he  was  clothed 
with  authority  to  do  the  particular  act  in  question. 

The  rule  may  be  said  to  be>  that  restrictions  upon  an  agent's  appar- 
ent authority  "are  not  binding  upon  third  persons,  where  there  is 
nothing  to  put  them  upon  inquiry  as  to  the  extent  of  his  actual 
authority.*  The  question  is  not  what  the  powers  of  the  agent  in  fact 
were,  but  what  power  did  the  company  hold  him  out  as  possessing  ?' 
From  the  business  with  which  the  agent  was  intrusted,  had  the  per- 
son dealing  with  him  a  right  to  understand  that  he  had  authority 
to  do  the  particular  act,  in  reference  to  which  the  principal  denies 
his  authority  ?  ^ 

But  the  general  doctrine  in  reference  to  corporate  agents,  whether 
general  or  special,  has  been  held  to  be  that  parties  dealing  with 
them  must  take  notice  of  such  authority  as  is  conferred  upon  them 
by  the  charter,  organic  act,  articles  of  association,  or  other  constat- 
ing instruments,  and  perhaps  the  by-laws  adopted  by  the  corporate 
body,  in  accordance  with  the  organic  or  fundamental  laws  of  its  con- 
stitution ;  for  such  laws  are  supposed  to  be  public,  and  all  parties 
paling  with  corporate  agents  are  presumed  to  have  notice  of  the 
same.*  In  a  recent  case  where  this  question  was  involved,  Daniels, 
J.,  said:  "The  president  is,  at  most,  the  agent  of  the  company, 
created  under  a  special  legislative  act  defining  the  rights  and  privi- 
leges of  the  body,  and  the  manner  in  which  they  should  be  enjoyed. 
This  the  plaintiff  is  to  be  regarded  as  knowing.  For  all  persons 
dealing  with  the  officers  or  agents  of  corporations  are  bound  to 
know  that  they  act  either  under  its  charter  or  by-laws,  or  the  usages 


1  Wood's  Law  of  Fire  Insurance,  644  ; 
Commercial  Ins.  Co.  v.  Ives,  66  111.  402 ; 
Columbia  Ins,  Co.  v.  Cooper,  50  Penn.  St. 
831  ;  Union  Mut.  Ins.  Co.  v,  Wilkinson, 
13  Wall.  (U.S.)  222. 

a  Eclectic  Life  Ins.  Co.  v,  Fahrenkrug, 
68  111.  463. 

'  ^tna  Ins.  Co.  v.  Maguire,  61  III 
842 ;  Washington  Fire  Ins.  Co.  v.  David- 


sou,  SO  Md.  91 ;  Home  Life  In&  Ca  v. 
Pierce,  6  lus.  L.  J.  (111.)  290 ;  Farmers* 
&c.  Ins.  Co.  V.  Cheshunt*  50  111.  Ill; 
Franklin  Fire  Ins.  Co.  v.  Murray,  73  Pens. 
St.  13. 

*  Adriauce  v,  Roome,  62  Barb.  (N.  T. ) 
899  ;  Wild  v.  Bank  of  Passamaquoddy,  3 
Mas.  (U.  S.  C.  C.)  505;  State  v.  Com- 
mercial Bank,  14  Miss.  218. 
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which  may  be  shown  to  exist  defining  the  extent  of  their  authority. 
They  must,  in  doubtful  cases,  acquaint  themselves  with  the  extent 
of  that  authority,  or  otherwise  submit  to  the  consequences  result- 
ing from  their  omission  to  do  that"  ^  In  support  of  this  doctrine 
it  is  claimed  that  all  persons  may  acquaint  themselves  with  the 
general  statutes  of  incorporation,  and  with  the  articles  of  association, 
or  other  instruments  by  which  parties  may  associate  and  become 
incorporated  under  general  statutes;  that  if  they  fail  to  acquaint 
themselves  with  them,  and  the  authority  of  the  corporate  agents 
provided  for  by  such  acts,  articles,  or  instruments,  it  is  their  own 
fault ;  and  if  they  give  credit  to  any  person  not  thereby  authorized 
to  act  in  reference  to  the  particular  matter,  they  must  be  content  to 
look  to  the  agent  only,  and  cannot  look  to  the  company  whom  he 
represents.  Even  a  stranger  who  deals  with  a  corporate  agent  is 
bound  to  take  notice  of  such  limitations  of  his  authority  as  are  con- 
tained in  the  organic  law  or  articles  of  association  of  the  body 
corporate* 

Sec.  164.  CondnotoxB.  —  The  conductor  of  a  railway  train  by 
virtue  of  his  employment  has  ordinarily  no  authority  to  bind  the 
corporation  by  a  contract  But  as  he  is  invested  with  authority  to 
control  all  the  movements  of  the  train,  and  is  bound  to  look  out  for 
the  safety  and  reasonable  comfort  of  the  passengers,  exigencies  may 
arise  in  which  by  virtue  of  his  position  he  may  make  contracts 
which  would  be  binding  upon  the  corporation,  where  they  become 
itidispensably  necessary  for  the  performance  of  his  duties.  As,  where 
by  some  sudden  disaster  the  further  progress  of  his  train  became 
impossible,  and  it  was  necessary  to  employ  teams  to  take  the  pas- 
sengers and  baggage  to  another  point  upon  the  road  to  enable  them 
to  pursue  their  journey  with  as  little  delay  as  possible,  there  is  no 
doubt  of  his  authority  to  employ  such  teams  to  transport  the  pas- 
sengers to  such  point  Or  if  the  train  is  derailed  while  upon  its  trip, 
and  it  becomes  necessary  to  employ  men  or  teams  to  place  it  back 
upon  the  track,  he  would  have  under  ordinary  circumstances  author- 
ity to  bind  the  corporation  by  a  contract  therefor ;  or  if  any  of  the 
employees  upon  the  train  are  disabled  or  desert  the  employment 

1  Risley  9.  Ind.,  Ac.  Co.,  1  Hun  (N.  Y.),  Dabney  v,  Steyena,  40  How.  Pr.  (N.  Y.) 

202.    See  also  North  River  Bank  v,  Aymer,  841 ;  Salem  Bank  v.  Oloncester,  17  Mass. 

3  HUl  (X.  Y.),  262  ;  Mechanic^  Bank  v.  1 ;  Lowell  Sayings  Bank  v.  Winchester,  8 

New  York,  &c.  R.  R.  Co.,  18  N.  Y.  599 ;  Allen  (Mass.),  109. 
McCuUonghv.  Moss,  0  Den.  (N.Y.)567;         ^  Ernest  v.   NichoUs,   6  H.    L.   419; 

Adriance  v,  Boome,  62  Barb.  (N.  Y.)  899  ;  Smith  v.  Hall  Glass  Co.,  11  C.  B.  926. 
VOL.  I. —29 


450  OFFIGEBS  AND  AGENTS.  [CHAP.  IX. 

while  upon  the  trip,  he  has  authority  to  employ  substitutes  in  be- 
half of  the  company  to  finish  the  trip ;  but  except  in  such  rare  and 
exceptional  instances,  which  relate  exclusively  to  his  duties  and 
their  faithful  performance,  his  authority  to  bind  the  corporation  by 
a  contract  cannot  be  inferred.  But  for  acts  done  by  him  in  the 
discharge  of  his  duty  as  conductor  of  a  train,  the  company  is  respon- 
sible, although  they  are  in  direct  opposition  to  its  instructions  and 
orders;^  as,  if  he  exacts  illegal  fare  from  a  passenger,*  or  gives  a 
passenger  who  pays  his  fare  to  him  counterfeit,  illegal,  or  worthless 
money  in  making  change,^  or  for  an  assault  upon  a  passenger*  or 
other  wrongful  acts  committed  by  him  in  the  discharge  of  his  duties, 
which  will  be  treated  in  a  subsequent  chapter. 

Sec.  165.  station  Agents.  —  A  person  who  is  put  in  charge  of  a 
station  by  a  railway  company  has  apparently  all  the  power  and 
authority  requisite  to  do  and  effectuate  the  business  of  the  company 
at  that  station.  He  has  control  over  the  depot,  and  authority  to 
exclude  persons  therefrom  who  persist  in  violating  the  reasonable 
regulations  prescribed  for  their  conduct;^  and  in  enforcing  such 
regulations,  the  corporation  is  liable  for  any  excesses  committed  by 
him.  Such  agents  are  presumed  to  have  authority  to  make  contracts 
for  the  transportation  of  freight,  and  in  the  absence  of  any  adequate 
notice  to  the  public  of  any  limitations  upon  their  authority  in  that 
respect,  the  corporation  will  be  bound  thereby,^  both  as  to  rates  and 
as  to  expedition  of  transportation  and  delivery.^  But  it  is  held  that 
it  will  not  be  presumed  that  he  has  authority  to  bind  the  company 

1  Porter  r.  New  York  Central  R.  R.  out  illegal  notm  that  would  be  an  approval 

Co.,  84  Barb.  (N.  Y.)  858.  of  the  act;  and  that  an  open,  notorioos 

«  Poi-ter  V.  New  York  Central  R.  R.  custom  of  all  the  ticket  agents  and  con- 
Co.,  anU.  ductors  npon  the  road  to  pay  out  illegal 

•  Conn.   V.  Ohio,   Ice.    R.  R.    Co.,    1  notes  in  making  change  with  passengers, 

Grant's  Cas.  (Penn.)  829.     In  this  case  an  was  evidence  which  should  be  left  to  the 

action  was  brought  by  the  State  to  re-  jury,   from  which    to   find  whether  the 

cover  a  penalty  under  a  statute,  for  pass-  custom  was  authorized  by  the  company, 
ing  illegal  paper  currency  by  one  of  the         *  Ramsden  ».  Boston  &  Albany  R.  R. 

conductors    to    a    passenger    in    making  Co.,  104  Mass.  117  ;  Rounds  v.  Delaware, 

change  with  him.     The  court  held  that  Lackawanna,   &c  R.  R.  Co.,  6  T.  &  C. 

the  commonwealth  could  not  recover  un-  (N.  Y.)  475 ;  Jeffersonville  B.  R.  Co.  r. 

less  there  was  some  evidence  to  show  that  Rogers,  88  Ind.  116  ;  Crakcr  v.  Chicago, 

the  conductor  was  authorized  to  pass  such  Ac.  R.  R.  Co.,  86  Wis.  657. 
illegal  notes  by  the  corporation  ;  but  that         »  Com.  v.  Power,  7  Met  (Mass.)  596. 
the  corporation  is  presumed  to  know  as         •  Pniittw.  Hannibal  &  St  Joseph  B,B. 

much  about  the  conduct  of  their  agents  as  Co.,  62  Mo.  527. 

anybody  else,  and  that  if  they  knew  that         '  Deming  v.  Grand  Trunk  R.  B.  Co., 

their  agents  wew  in  the  habit  of  paying  48  N.  H.  455. 
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to  have  cars  ready  for  a  shipper  at  a  particular  time,  but  that  the 
question  whether  he  has  such  authority  is  one  of  fact  for  the  jury.* 
But  whether  he  has  authority  to  make  the  contract  in  question  or 
not,  in  the  first  instance,  yet  if  the  company  avails  itself  of  the 
benefits  thereof,  it  will  not  afterwards  be  permitted  to  repudiate  it 
Thus,  where  a  local  agent  of  a  railroad  company  was  authorized  to 
make  a  special  contract  for  transporting  a  lot  of  corn  from  Illinois  to 
Boston,  it  was  held  that  although  he  transcended  his  actual  author- 
ity, and  made  a  contract  to  I'eturn  a  part  of  the  freight  charged,  if 
the  company  availed  itself  of  the  benefits  of  the  contract  it  could 
not  afterwards  repudiate  it.^  Indeed,  from  necessity,  and  from  the 
usual  course  of  business,  these  agents  must  in  the  absence  of  notice 
to  the  public  of  any  special  limitations  upon  their  authority,  be 
treated  as  the  representatives  of  the  corporation  at  their  respective 
stations,  with  full  authority  to  bind  it  'by  general  or  special  con- 
tracts relative  to  the  transportation  of  freights  over  the  road.  Being 
authorized  to  receive,  receipt  for,  and  bill  goods  for  shipment,  the 
public  has  a  right  to  presume  that  they  have  authority  to  bind  the 
corporation  by  contracts  relating  thereto.  If  a  station  agent  gives  a 
bill  of  lading  of  goods  before  they  are  received,  the  company  is  liable 
for  money  advanced  thereon  in  good  faith.* 

At  the  common  law,  a  carrier  is  not  bound  to  deliver  goods  at 
a  point  beyond  its  line;*  therefore  it  will  not  be  presumed  that 
a  station  agent  has  authority  to  bind  the  company  by  a  contract 
beyond  its  line ;  but  it  is  bound  by  a  contract  entered  into  by  him 
to  deliver  goods  at  an  unusual  place  upon  its  own  line  ;  *  but  a  gen- 
eral agent  has  authority  to  contract  for  the  delivery  of  freight  be- 
yond the  company's  line ;  but  even  in  such  a  case  the  contract 
must  be  clear  and  explicit,  and  will  not  be  inferred,  either  from  the 

1  Wood  V,  Chicago,  &c.  K  B.  Co.,  59  84  N.  Y.  289  ;  Grorer  &  Baker,  &c.  Co. 

Iowa,  196.  17.  Missouri  Pacific  R.  R.  Co.,  70  Mo.  672  ; 

«  Toledo,  &c.  R.  R.  Co.  v.  Elliott,  76  Piedmont  Mfjr.  Co.  r.  Columbia,  &c.  R  R. 

m.  67.  Co.,  19  S.  C.  353. 

«  Armour  v.  Michigan,  &c.  R.  R.  Co.,  *  Southern  Express  Co.  v.  McVeigh,  20 

65  N.   Y.  111.     But  see  Baltimore,  &c.  Gratt.  (Va.)  264  ;  Grover  &  Baker  S.  M. 

R.  R.  Co.  r.  Wilkcns,  44  Md.  11,  where  it  Co.  v.  Mo.   Pacific  Railway  Co.,  70  Ma 

was  held  that  the  company  might  show  672  ;    Mann   v.   Birchard,    40  Vt.    326  ; 

tiiat  the  agent  signed  the  bill  fraudulently  Phillips  v.  North  Carolina  R.  R.  Co.,  78 

and  that  the  goods  were  never  receiyed  by  K.   C.   294  ;   Cummins   v,   Dayton,   &c. 

it  R.  R.  Co.,  9  Am.  k  Eng.   Ry.  Cas.  36 

*  People  V.  Chicago,  fcc.  R.  R.  Co.,  65  (Ind.)  ;  Webber  v.  Great  Western  R.  R, 

III.  95  ;  Cobb  v,  Iowa  Central  R.  R.  Co.,  Co.,  8  H.  ft  C.  771. 
38  Iowa,  601 ;  Erie  R.  B.  Co.  v,  Wilcox, 
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fact  that  the  goods  were  billed  through  ^  or  that  the  freight  was  paid 
through  in  advance. 

Of  course,  the  question  as  to  whether  an  ordinary  station  agent 
has  authority  to  make  a  contract  for  the  shipment  and  delivery  of 
goods  to  a  point  beyond  its  own  line,  must  depend  upon  the  usual 
course  of  business  in  that  respect  upon  the  road  in  question.  The 
presumption  would  be  that  he  has  no  authority  to  make  a  contract 
binding  upon  the  company  beyond  its  own  line ;  but  if  it  has  per- 
mitted its  agents  to  make  through  contracts,  it  will  be  bound  by 
such  contracts.'  In  their  case,  as  in  reference  to  all  other  agents,  in 
the  absence  of  notice  of  any  special  limitations  upon  their  author- 
ity, the  public  has  a  right  to  regard  them  as  clothed  with  all  the 
authority  which  their  position  and  the  duties  incumbent  upon  them 
apparently  give  them,  as  well  as  such  additional  authority  as  they 
have  acquired  by  the  approved  course  of  discharging  their  duties. 

Sec.  166.  Agents,  generally.  —  The  law  of  agency  is  especially 
applicable  to  business  corporations,  because  all  their  business  must 
be  conducted  by  agents.  Especially  is  this  the  case  as  to  railroad 
companies ;  therefore,  as  has  previously  been  stated,  the  power  of  its 
officers  to  delegate  authority  to  agents  is  necessarily  presumed,^  ex- 
cept as  to  matters  which  the  statute  has  expressly  conferred  upon 
them  in  their  official  capacity ;  and  even  as  to  those,  in  most  in- 
stances, they  can  bind  the  corpomtion  and  the  stockholders  by 
ratifying  the  acts  of  an  agent  to  whom  such  powers  were  delegated 
in  an  official  mode ;  ^  as  in  such  cases,  by  such  confirmation  the  act 
becomes  the  act  of  the  board  or  officer,  and  therefore  the  act  of 
the  corporation.  As  to  all  acts  within  the  scope  of  an  agent's  ap- 
parent authority,  a  person,  where  there  is  nothing  to  put  him  on 
inquiry  as  to  his  actual  authority,  may  deal  with  an  agent  without 
stopping  to  inquire  what  his  real  authority  is;  and  as  to  all  matters 
coming  fairly  within  the  scope  of  such  apparent  authority,  the  prin- 

1  Armstrong*.  Grand  Trunk  R.  R.  Co.,  XT.  S.  640  ;  Northern  Central  R.  R.  Co.  v. 

2  P.   A  B.    (N.  B.     445;    MuUarky  v.  Bastian,  15  Md.  494;  Santa  Clara  Mining 

Philadelphia,    &c.   R.  R.   Co.,    9  Phila.  Association  v.   Meredith,   49  Md.    S89 ; 

(Penn.)114.  Darst  v.   Gale,   88  111.  186;  Hazard  v, 

>  Graver  &  Baker  S.  M.  Co.  r.  Missoari  Durant,  11  R.  I.  195. 
Pacific  R.  R.  Co.,  70  Mo.  672.  *  Rutland  &  Burlington  R.  R.  Co.  v. 

»  Montgomery  R.  R.Co.  v.  Hurst,  9  Ala.  Thrall,  85  Vt.  686  ;  Silver  Hook  Boad  v. 

518  ;  Kitchen  v.  Cape  Gerarden,  Ac.  R.  E.  Greene,  12  R  1.  164  ;  Farmers*,  Ac.  Ins. 

Co..  59  Mo.  514  ;  Alabama,  Ac.  R.  R.  Co.  Co.  t>.  Chase,  56  N.  H.  841 ;  Pike  v.  Ban- 

V.  Kidd,  29  Ala.  221 ;  Union  Gold  Mining  gor,  &c.  R.  B.  Co.,  68  Me.   445 ;  Mon- 

Co.   V.  Rocky  Mountain  Nat.  Bank,  96  mouth,  Ac.  Ins.  Co.  v.  Lowell,  59  id.  804. 
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cipal  will  be  bound  by  the  acts  of  the  agent  as  well  as  though  the 
act  had  been  done  by  himself.^  It  is  enough  that  the  agent  was 
held  out  to  the  world  as  possessed  of  the  i*equi8ite  authority.^  An 
agent  has  implied  authority  only  to  do  such  acts  as  relate  to  his  own 
particular  duties,  and  the  most  difficult  question  in  the  law  of  agency 
is  the  one  which  involves  the  question,  whether  the  acts  of  an  agent 
are  within  the  scope  of  his  authority.'  The  determination  of  this 
question  frequently  involves  a  consideration  of  the  objects  and  pur- 
poses of  the  corporation;  a  construction  of  the  fundamental  laws 
of  its  being ;  a  consideration  of  the  customs  in  different  countries 
and  States  in  reference  to  the  general  powers  and  duties  of  various 
officers  and  agents ;  the  general  statutory  provisions  relating  to 
it;  and  the  general  customs  of  the  corporation,  and  of  the  com- 
munity where  it  is  established  or  does  business.  Authority  con- 
ferred upon  an  agent  may  be  general  or  special,  and  the  former 
may  be  general,  but  limited  to  a  particular  matter.  But  whether 
general  or  special,  and  whether  conferred  orally  or  by  writing  and 
authenticated  with  the  corporate  seal,  the  authority  conferred  is 
always  held  to  confer  the  usual  means  of  accomplishing  the  object 
Thus,  if  a  general  authority  is  given  to  collect,  receive,  and  pay  all 
the  debts  due  by,  or  to,  the  principal,  it  will  occur  to  every  one  who 
reflects  upon  the  nature  of  such  a  trust,  that  numberless  arrange- 
ments may  be  required  fully  to  accomplish  the  end  proposed ;  such 
as  settling  accounts,  adjusting  disputed  claims,  resisting  unjust 
claims,  answering  or  defending  suits;  and  these  subordinate  powers 
(or,  as  they  are  sometimes  called,^  mediate  powers)  are,  therefore,  al- 
though not  expressly  given,  understood  to  be  included  in,  and  a  part 
of,  or  incident  to,  the  primary  power.*  In  accordance  with  this 
doctrine  it  has  been  held  that  authority  to  procure  a  note  to  be 
discounted,  implied  an  authority  to  indorse  it  in  the  name  of  the 
principal  and  bind  him  by  such  indorsement,  as  such  a  course 


1  BnUand,  &c.  XL  R.  Co.  v.  Thrall, 
anie, 

*  Houghton  V,  Emhrook,  4  Camp.  88. 

*  Blanchard  v.  Blackstone,  102  Mass. 
348;  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheat.  (U.  S.)  826;  Hopkins  v. 
Mehaffy,  11  S.  &R  (Penn.)  126  ;  Regents, 
Ac.  V.  Detroit,  &c.,  12  Mich.  188  ;  Sweet- 
zer  V,  Mead,  5  id.  107  ;  Bank  of  Metropo- 
lis V.  Guttachlick,  14  Pet.  (U.  S.)  19  ; 
Story  on  Agency,  §§  154,  260,  266,  277  ; 


Bank  of  Columbia  v.  Patterson,  7  Cranch 
(U.  S.)«  299  ;  Lyon  v.  Adamson,  7  Iowa, 
509  ;  Am.  Lead.  Cas.  602  ;  Mott  v.  Hicks, 
1  Cow.  (N.  Y.)  613. 

«  Howard  v.  Baillie,  2  H.  Bl.  618  ; 
Withington  v.  Herring,  5  Bing.  442  ;  2 
Bell's  Com.  887,  art.  412  (4th  ed.) ;  Rog- 
ers V.  Kneeland,  10  Wend.  (N.  Y.)  218 
Peck  V.  Harriott.  6  S.  &  R.  (Penn.)  146 
Spragne  v.  Gillett,  9  Met.  (Mass.)  91 
Fowler  v.  Bledsoe,  8  Humph.  (Tenn.)  509. 
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would  ordinarfly  be  Decessary  in  order  to  accomplish  the  purposes 
desired.^ 

So  an  authority  to  adjust  a  loss  on  a  policy  has  1)een  held  to  con- 
fer the  power  to  submit  the  matter  to  arbitration ; '  an  authority  to 
sell  lands  includes  an  authority  to  receive  the  purchase-money;' 
an  authority  to  purchase  grain  includes  the  right  to  waive  or  modify 
a  contract  made  in  reference  to  grain  ;^  an  authority  to  sell  a  horse 
carries,  by  implication,  the  authority  to  warrant,  unless  restricted  in 
this  respect.^  And  it  is  also  held  that  the  authority  includes  all 
the  various  means  which,  under  the  circumstances  of  the  case,  are 
allowed  by  the  custom  or  the  usages  of  trade.  Thus,  if  an  agent  is 
authorized  to  sell  goods,  this  will  be  construed  to  authorize  the  sale 
to  be  made  upon  credit,  as  well  as  for  cash,  if  this  course  is  justified 
by  the  usages  of  trade,  and  the  credit  is  not  beyond  the  usual  period ; 
for  it  is  presumed  that  the  principal  intends  to  clothe  his  agent  with 
the  power  of  resorting  to  all  the  customary  means  to  accomplish  the 
sale,  unless  he  expressly  restricts  him.^  And  where  a  municipal 
corpoititio^  clothed  its  agents  with  full  power  and  authority  to  make 
a  contract,  which  was  mstde  accordingly,  it  was  held  binding  upon 
the  corporation,  although  there  was  no  formal  acceptance  of  the 
same  by  vote,  and  even  where  it  was  afterward  rejected  by  the 
corporation^ 

Sec.  167.  When  Act  i«  without  Antiioxity,  but  im  subaequently 
Ratified.  —  Where  an  agent  does  an  act  in  excess  of  his  authority, 
the  principal  is  not  bound  thereby,  if  within  a  reasonable  time  after 
it  comes  to  his  knowledge,  he  repudiates  it,  but  the  option  to  avoid 
the  contract  must  be  exercised  by  the  principal  within  a  reason- 

1  Andi«w8v.  Kneeland,  6Gow.(N.  T.)  Thornton,  6  East,  17;   2  Kenft  Com. 

354.  622 ;    McKinstry  v.   Pearsall,   8    Johns. 

«  Goodson  V.  Brooke,  5  Camp.  168.  (N.  Y.)  819 ;  Van  Allen  v.  VanderpooL  6 

•  Peck  V.  Harriott,  6  S.  &  R.  (K.  Y.)  id.  69 ;  Goodenow  v.  Tyler,  7  Maaa.  86 ; 
]49.  Clark  v.  Van  North  wick,  1  Pick.  (Mass.) 

*  Anderson  v.  Coonley,  21  Wend.  279.  848 ;  Laiusatt  v.  Lippincott,  6  8.  &  B. 

*  Fenn  v.  Hamson,  8  T.  R.  767  ;  3  (Penn.)  886  ;  Gerbler  v.  Emery,  2  Wash. 
Chit.  Com.  and  Man.  200 ;  Paley  on  (U.  S.  C.  C.)  418  ;  Greeley  ».  Baitlett»  1 
Agency,  209  ;  1  Beira  Com.  887,  art.  412  Mo.  172  ;  Forrestier  v,  Bordman,  1  Stoiy 
(4th  ed.).     But  the  right  to  warrant  in  (U.  S.).  48. 

such  caaea  has  been  denied.    See  Gibson         ^  Davenport  v.  Hallowell,  10  Me.  817  ; 

«.  Colt,  7  Johns.  (N.  Y.)  890  ;  NUton  v.  Junkins  v.  School  District.  89  id.  220; 

Hyserott,  6  id.  68.  Willard  v,  Newbiuyport,  12  Pick.  (Masa.) 

•  Story  on  Agency,  §  60;  Paley  on  227;  KiiJfl(8bury  «.  School  District,  12 
Agency,  by  Lloyd  (8d  ed.),  198,  note;  1  Met.  (Mass.) 99. 

Livermore  on  Agency,   108 ;   Newson  v. 
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able  time  after  being  fully  apprised  of  the  circumstances  of  the 
agent's  engagement,  or  his  assent  and  ratification  will  be  presumed.^ 
What  constitutes  a  reasonable  time  necessarily  depends  on  the 
circumstances  of  the  particular  case.  Where  the  consequences  of 
delay  are  or  may  prove  injurious  to  the  other  contracting  party, 
especially  where  large  expenditures,  to  the  knowledge  of  the  prin- 
cipal, are  being  made  on  the  faith  of  the  validity  of  the  contract, 
the  law  requires  prompt  action  on  his  part,  if  he  would  avoid  re- 
sponsibility for  the  acts  of  the  agent  His  right  to  avoid,  being  one 
arising  in  equity,  is  governed  by  the  rules  upon  which  that  court 
administers  justice.  He  must  speak  when  he  should,  or  he  will  not 
be  permitted  to  speak  when  he  would.  In  an  English  case  ^  Lord 
Camden,  adverting  to  the  principles  which  govern  a  court  of  equity 
where  a  party  has  slept  upon  his  rights,  said :  **  A  court  of  equity 
has  always  refused  its  aid  to  stale  demands,  where  a  party  has  slept 
on  his  right,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanting,  the  court  is  pas- 
sive, and  does  nothing;  Icuihea  and  neglect  are  always  discounte- 

^  SheldoDp  &c.  Co.  v.  Eickmeyer,  &c.  suit  against  a  firm  debtor,  and  caused  him 

Co.,  90  N.   Y.  607  ;  Andrews  v.    Aetna  to  be  arrested  and  detained  in  prison,  and 

Ins.    Ck>.,   92  id.    696.      But  he  is  not  such  partner  made  no  inquiry  as  to  the 

bound  where  his  approval  was  given  under  grounds  of  the  arrest,  gave  no  directions, 

a  misapprehension  of  the  facts,  —  Dean  v.  and  took  no  steps  for  the  debtor's  relief  or 

Bassett,  57  Cal.  640,  —  and  he  is  in  a  situa-  discharge,  —  it  was  held  that  the  firm  was 

tion  to  put  the  party  in  sUUu  quo,  — An-  bound  by  the  act  of  its  agent,  and  both 

drewsv.  Aetna  Ins.  Oo,,  ante ;  McDowell  partners  were  responsible  for  its  conse- 

V.  McKenzie,  65  Ga.  630,  —  or  unless  the  quences.     Forbes  v.  Hagman,  75  Va.  168. 

circumstances  are  such  as  to  put  him  on  A  Georgia    merchant,   whose    agent  had 

inquiry  as  to  the  real  facts.   Thus,  where  a  bought  goods  in  New  York  on  an  unau- 

Tailroad  corporation  receives  railroad  ma-  thorized  credit,  but  who  has  sold  them 

terial,  bought  upon  its  credit  and  for  its  and  retained  the  proceeds,  is  bound  to  pay 

use  by  one  of  its  officers  without  author-  therefor.     McDowi^ll  v.  McKenzie,  65  Ga. 

ity,  and  uses  it  for  the  corporate  purposes  630.  Where  the  principal  receives  no  direct 

for  which  it  was  designed,  this  is  an  adop-  benefit  from  the  unauthorized  act  of  his 

tion  and  ratification  of  the  act  of  the  offi-  agent,   and  the  party  dealing  with    the 

OCT.     The  directors  using  the  mateiial  so  agent  is  not  misled  or  pn»judiced  by  his 

purchased  are  bound  to  inquire,  and  are  failure  to  repudiate  the  act  promptly,  and 

presumed  to  know,  whether  it  was  paid  a  prompt  reply  is  not  demanded  by  fair 

for  or  not ;  it  is  not,  therefore,  essential  dealing  or  a  usage  of  trade,  a  ratification 

to  an  adoption  of  the  act  of  the  ofilcer  that  of  the  act  will  not  be  presumed  from  his 

the  directors  should  know  the  terms  of  mere    silence.      Mobile    &    Montgomery 

the  contract.  Scott  v.  Middletown,  Union-  Railway  Co.  v.  Jay,  65  Ala.  118. 
Tiller  *c.  R  R  Co.,  86  N.  Y.  200.     So,         «  Smith  tf.  Clay.  8  Bro.  C.  C.  889  n.; 

where  one  member  of  a  firm  was  informed  Hart  v.  Dixon,  5  Lea  (Tenn. ),  836.     But 

by  its  agent  that  he  had,  in  the  firm  name  see  Mobile,  &c.  B.  R.  Co.  t^.  Jay,  66  Ala. 

and  for  ita  use  and  benefit^  instituted  a  118. 
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nanced."  And  this  doctrine  is  universally  recognized  by  courts  of 
equity.^ 

Therefore,  where  the  principal  has  an  option  to  avoid  or  stand  by 
the  contract  of  his  agents  he  is  not  permitted  to  await  the  issue  of 
events,  with  the  purpose  of  adopting  the  contract  if  the  transaction 
to  which  it  relates  proves  a  paying  one,  and  if  not  to  reject  it. 
Mere  silence  has  often  been  held  to  give  rise  to  a  conclusive  pre- 
sumption of  ratification,  especially  where  good  faith  and  fair  dealing 
require  the  principal  to  speak,  and  his  silence  has  a  tendency  to 
mislead.  It  is  equally  true,  and  results  from  the  application  of  the 
same  principle,  that  if  the  principal  adopts  a  part  of  the  act  of  the 
agent,  upon  full  knowledge  of  the  circumstances,  he  thereby  ratifies 
the  whole.  He  cannot  elect  to  take  a  part  and  reject  the  balance. 
An  acceptance  of  the  benefits  of  the  transaction  imposes  the  obliga- 
tion to  assume  its  burdens,  and  operates  to  confirm  it  as  a  whole. 
And  a  ratification  once  made  becomes  as  irrevocable,  obligatory,  and 
binding  as  if  the  act  of  the  agent  were  previously  authorized.* 

Ratification  under  the  circumstances  named  may  be  said  to  be 
the  adoption  or  confirmation  by  the  principal  of  a  voidable  act  per- 
formed by  the  agent.^  But  in  order  to  amount  to  a  ratification,  the 
principal  must  have  adopted  the  act  vnth  a  fuM  knowledge  of  cUl  the 
material  facts,  or  the  circumstances  must  be  such  as  should  have  put 
him  upon  inquiry^  so  thai  it  m/iy  he  presumed  that  he  knew  them.^ 

1  Sanderson  v.  Etna  Iron  ft  Nail  Co.,  what  amonnta  to  a  notification.  Warder 

anU,  442  ;  Twin  Lock  Oil  Co.  v.  Marbuiy,  v.  Potter,    67  Iowa,    615  ;    Strausaer  v. 

91   U.    S.   687 ;   Grymes  v.   Sanders,   93  Collins,  64  Wis.  102  ;  Miles  v.  Ogden,  64 

U.  S.   65  ;    Brown  v.  County  of  Buena  id.  678 ;  Abemathie  v.  Consolidated,  kc 

Vista,  96  U.  S.  157  ;  Clegg  v.  £dmonson,  Co.,  16  Nev.  260 ;  Wittenbrock  v.  Bell- 

8  De  G.  M.  ft  G.  787  ;  Jennings  v.  Brongh-  mer,  67  CaL  12 ;    Carter  v.  Roland,  68 

ton,  5  De  G.  M.  ft  G.   126  ;  Murray  r.  Tex.   640  ;   Hunter  v.  Sears,  82  N.  Y. 

Graham,   6  Paige  Ch.   (N.    Y.)   622 ;    2  827 ;   Hoffinan  v.  Livingston,    46  N.  Y. 

Story's  Eq.  Jur.  §  1620,  a.  Superior  Court  (N.  Y.),  652. 

«  Wood  V,   Rocchi,  82  La.  An.  210 ;  ♦  Curry  v.   Hatch,  16  W.    Va.  867  ; 

Adams  Express  Co.  v.  Trego,  35  Md.  47  ;  Adams  Express  Co.   v.  Trego,  anU.    A 

Combs  V.  Scott,  12  AUen  (Mass.).  498 ;  mere  acceptanoe  of  the  benefits  of  an  an- 

Handman  v.  Ford,  12  Ga.  205  ;  Billings  thorized  contract,   without  knowledge  of 

V.  Morrow,  7  CaL  171.  the  contract,  does  not  of  itself  amount  to 

«  Brewer,  J.,  in  First  National  Bank,  a  ratification.     Roberts   v,   Rumley.  58 

fcc.  V.  Drake,  29  Kan.  811  ;  James  v.  At-  Iowa,  801  ;    Carter  v.  Roland,   58  Tex. 

kinson,  68  Ala.  167.     Where  a  principal  640.    But  where  the  principal  accepts  the 

brings  an  action  upon  a  contract  made  for  benefits  of  a  contract  made  by  an  Bg^nU 

him  by  an  agent,  that  is  a  confirmation  of  knowing  that  he  contracted  for  him,  it  is  a 

it.    Benson  v.  Liggitt,  78  Ind.  452  ;  Hauss  ratification.     Taylor  v.   Agricultural.  Ac 

V,    Neblnck,   80  Ind.    407 ;    Birdman   v.  Association,  68  Ala.  229.     See  also  Mc- 

Goodell,   66  Iowa,  672.     See  also,  as  to  Geoch  v.  Hooker,  11  111.  App.  649. 


SEC.  168.]      KNOWLBDGB  OF,  OB  NOTICB  TO  AGENT,  ETC.         457 

The  conttact  most  be  rejected  in  toto,  or  it  will  be  treated  as  af- 
firmed.^ Thus^  in  the  case  last  cited,  an  agent  authorized  to  loan 
money  for  his  principal  loaned  it  at  usurious  rates,  and  it  was  held 
that  the  principal  could  not  afi&rm  for  the  legal  interest  only.^ 

Sec.  168.  Knowledge  of,  or  Notice  to  Agent  affects  Corporation, 
when.  —  It  is  well  settled  that  notice  to  an  agent,  actual  or  implied, 
relative  to  a  matter  affecting  his  agency  and  while  such  agency  exists, 
is  notice  to  the  principal,  and  such  is  also  the  rule  as  to  a  knowledge 
of  facts  relating  to  the  business  of  his  agency,  acquired  while  actiug 
for  his  principal ;  *  and  this  rule  applies  with  equal  force  where  a 
person  in  the  first  instance  assumed  to  act  for  another  without  au- 
thority, but  whose  act  in  that  respect  was  ratified  by  the  principal, — 
the  rule  being  that  if  he  takes  the  benefit  of  the  act,  he  must  take  it 
charged  with  notice  of  such  matters  as  were  at  the  time  within  the 
knowledge  of  the  agent.*  But  in  order  to  impute  the  knowledge 
of  the  agent  to  the  principal,  it  must  be  shown  that  lie  acquired  the 
knowledge  while  acting  as  su4ih  agent ;  and  it  must  rdaie  to  the  busi- 
ness of  his  agency.^ 

Upon  this  proposition,  the  authorities  are  by  no  means  uniform, 
and  many  respectable  decisions  are  to  be  found  sustaining  both  the 
affirmative  and  the  negative;  but  it  seems  to  us  that  as  the  rule  in 
either  view  is  arbitrary,  and  as  the  notice  at  best  is  only  construc- 
tive, and  may  nevet*  in  fact  have  been  given  to  the  principal,  it  should 
be  restricted  to  such  notice  and  knowledge  of  facts  as  is  received  by 
the  officer  or  agent,  not  only  at  a  time  when  he  was  an  officer  or 
agent,  but  also  when  he  was  acting  as  such,  and  that  the  rule  which 
is  adopted  in  some  of  the  cases,®  —  that  the  question  as  to  whether 

1  Joalin  V.  Miller,  14  Neb.  91.  62 ;     Boyd   v,    Vanderkamp,     1    Barb. 

«  JoBlin  V,  Miller,  U  Neb.  91.  (N.  Y.)  Ch.  278 ;  Owens  v.  Roberts,  46 

»  Walker  v,  Ayers,  1  Iowa,  449  ;  Astor  Wis.  268 ;  Pepper  v.  Geoi^,  51  Ala.  190  ; 

V.  Wells,    4  Wheat.  (U.  S.)  460 ;  Reed's  Rouch  ».   Karr,  18  Kan.  829  ;  AUen  v. 

Appeal,  34  Penn.  St  207  ;  Hough  r.  Rich-  Poole,  64  Miss.  828  ;  Saulsbury  v.  Wim- 

ardson,  8  Story  {U.  S.  C.  C),  659  ;  Snt-  berley,  60  Ga.  78  ;  Campau  v,  Konan,  89 

ton  17.    Dillaye,   3  Barb.   (N.   Y.)  529;  Mich.  862  ;  Hierr.  Odell,  18  Hun  (N.  Y.), 

Vamum   v.   Milford,   4    McLean  (U.   S.  814 ;  Sooy  v.  State,  41  N.  J.  L.  894. 
C.  C),    98;    Patten  v.  Merchants*,   &c.         ♦  Hovey  v.  Blanchard,  18  N.  H.  145. 
Ins.  Co.,  40  N.  H.  875  ;  Wiley  r.  Knight,         »  Brown  v.  Bankers,  &c.  Tel.  Co.,  80 

27  Ala.  886  ;  Keenan  v.  Missouri  Ins.  Co.,  Md.  89.    See  cases  cited,  post,  n.  1,  p.  461. 
12  Iowa,    126  ;    Ingalls  v.    Moi^gan,    10         •  Fairfield  Savings  Bank  v.  Chase,  72 

N.  Y.  178  :  Felter  v.  Field,  1  U.  An.  80  ;  Me.    226  ;    Distilled    Spirits,    11   Wall. 

Mondine  v.  Pitts,  14  Ala.  84 ;  Smyth  v.  (IT.  S. )  856  ;   Lebanon  Savings  Bank  v. 

Oliver,  81  id.  89;  Page  v.  Brunt,  18  lU.  Hallenback,   29  Minn.   822;    Dresser  v, 

87  ;  Mnsser  v.  Hyde,  2  W.  &  S.  (Penn.)  Norwood,  17  C  B.  n.  s.  466  ;  Ingalls  ♦, 

814  ;  Fowler  v.  Halbert,  4  Bibb  (Ky.),  Moigan,  10  N.  Y.  178  ;  Hovey  v.  Blanch- 
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such  notice  or  knowledge,  received  by  an  $igent  before  he  was  ap- 
pointed as  such,  shall  be  imputable  to  the  corporation,  depends  upon 

ard,  13  N.  H.  145  ;  Choteau  «.  Allen,  70  it  has  been  held  that  the  hanh  is  bound 
Mo.  290.  But  see  Ford  i:.  French,  72  id.  by  his  knowledge  ;  in  the  latter  it  is  not. 
250.  In  First  National  Bank  of  Highs-  Bank  of  the  United  States  v,  Davis,  2  Hill 
town  V.  Chiistopher,  41  N.  J.  L.  485,  29  (N.  V.),  451  ;  North  Kiver  Bank  v.  Ay- 
Anr.  Rep.  262,  where  this  question  was  mar,  S  id.  262 ;  National  Security  Bank 
considered,  Matthew  Perrine  was  one  of  v,  Cushman,  121  Mass.  490 ;  Fanners*, 
the  members  of  the  firm  of  M.  &  J.  S.  &c.  Bank  v.  Payne,  25  Conn.  444 ;  Farrell 
Perrine,  and  also  one  of  the  nine  direc-  Foundry  v.  Dart,  26  id.  376  ;  National 
tors  of  the  bank.  He  had  notice  before  Bank  v,  Norton,  1  Hill  (N.  Y.),  678  ; 
that  the  note  was  obtained  by  fraud,  as  Washington  Bank  v.  Lewis,  22  Pick.  24 ; 
it  was  discounted  by  the  bank.  No  the  President,  &c.  v.  Comen,  87  N.  Y. 
other  knowledge  of  the  infirmity  in  the  820 ;  2  Lead.  Caa.  in  £q.  171,  note  to  Le 
consideration  of  the  note  was  possessed  Neve  v.  Le  Neve.  This  distinction  has 
by  any  director  or  otficer  of  the  bank,  been  criticised  and  condemned  by  Justice 
Perrine  did  not  communicate  the  informa-  Story  as  sapping  '  the  foundations  cm 
tion  to  the  president,  cashier,  or  any  of  which  the  security  of  all  banking  and 
his  associates  in  the  directorship.  The  other  moneyed  corporations  has  been  sup- 
defendant  contended  that  notice  to  Per-  posed  to  rest,  to  wit,  that  no  act  or  repre- 
rine  was  notice  to  the  bank,  and  that  sentation  or  knowledge  of  any  agent 
therefore  the  bank  took  the  paper  with  thereof,  unless  officially  done,  made  or  ae- 
notice,  or  was  a  holder  maid  Jide.  quired,  is  to  be  deemed  the  act,  represen- 
Depue,  J.,  said  '.  "  The  general  rule  is  tation  or  knowledge  of  the  corporation  it- 
that  notice  to  an  agent  is  notice  to  his  self.'  Story  on  Agency,  §  140,  b.  It  will 
principal.  This  general  rule  is  not  denied,  not  be  necessary  to  consider  the  soundness 
The  inquir}'  is,  under  what  circumstances  of  this  distinction,  for  it  is  admitted  that 
directors  of  a  corporation  are  its  agents  Perrine's  knowledge  of  the  infiimity  in  the 
for  the  purpose  of  receiving  notice.  The  consideration  of  this  note  was  acquired 
directors  of  a  corporation  are  not  individ-  when  he  was  acting  in  his  private  caps- 
ually  its  agents  for  the  transaction  of  its  city  ;  and  the  opening  of  counsel  did  not 
ordinary  business,  which  is  usually  dele-  propose  to  show  that  he  was  present  at  the 
gated  to  its  executive  officers,  such  as  the  bank  when  the  note  was  discounted,  and 
president  or  cashier.  Directors  are  pos-  participated  as  a  director  in  the  act  of  dis- 
sessed  of  extensive  powers,  even  to  the  count.  Perrine  simply  occupied  a  two- 
extent  of  absolute  control  over  the  man-  fold  relation.  He  was  a  member  of  the 
agement  of  its  affairs  ;  but  these  jjowers  re-  firm  of  M.  &  J.  S.  Perrine,  and  a  director 
side  in  them  as  a  board,  and  when  acting  in  the  bank.  In  the  absence  of  evidence 
aa  a  board  they  are  collectively  the  repre-  that  he  acted  in  the  capacity  of  a  director  in 
sentatives  of  the  corporation.  Notice  to  the  discount  of  the  note,  the  counsel  mnst 
directors  when  assembled  as  a  board  would  take  their  stand  on  the  broad  ground  that 
undoubtedly  be  notice  to  the  corporation,  in  point  of  law  the  bank  was  chargeable. 
Under  what  conditions  knowledge  re-  in  virtue  of  his  directorship,  with  knowl- 
quired  by  a  director  in  other  than  his  edge  of  the  private  affairs  of  the  firm. 
official  capacity  will  be  constructive  no-  This  position  is  obviously  untenable, 
tice  to  the  corporation,  and  be  binding  on  Powles  v.  Page,  8  C.  B.  16.  As  a  mem- 
it,  is  not  entirelv  settled  in  the  cases.  A  ber  of  the  firm  and  a  director  of  the  bank 
distinction  has  been  taken  between  knowl-  Perrine  was  in  the  same  position  as  a  com- 
edge  of  illogality  or  want  of  consideration  mon  director  in  two  companies.  Speak- 
of  a  note  by  a  director  who  acts  with  the  ing  on  the  subject,  Mkllibh,  L.  J.,  says : 
boanl  in  discounting  it.  and  such  knowl-  « I  cannot  think  that  because  he  wm  a 
edge  on  the  part  of  a  director  who  is  not  common  director  to  the  two  companies^ 
prosont  and  acting  with  the  board  when  we  are  on  that  account  to  say  that  the  one 
the  disKHiuut  is  made.    In  the  fonner  case  company  has  necessarily  notice  of  cFoy- 
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the  clrcomstance  whether  (htfact  was  present  in  the  mind  of  the  agent 

when  actiDg  for  the  principal,  so  fully,  that  he  could  not  have  for- 

thing  that  is  within  the  knowledge  of  the  The  case  decided  nothing  more  than  the 
GOQimon  director,  and  which  knowledge  well*settled  doctrine  that  a  corporation  b 
he  has  acquired  as  director  of  the  other  liable  for  the  fraud  of  its  agents  acting 
company.  It  appears  to  rae  that  a  direc-  within  their  authority,  and  in  the  due 
tor  is  simply  a  person  appointed  to  act  as  course  of  its  business,  and  cannot  shield 
one  of  a  board,  with  power  to  bind  the  itself  from  responsibility  by  showing  that 
company  when  acting  as  a  board,  but  hav-  the  sgent  also  failed  in  his  duty  to  the 
ing  otherwise  no  power  to  bind  them.'  corporation.  If  it  decided  anything  more, 
And  James,  L.  J.,  chsracterizes  the  prop-  the  case  is  directly  in  conflict  with  all  the 
osition  that  where  a  director  of  a  bank  is  authorities,  and  contrary  to  legal  princi- 
asking  a  loan  for  himself,  it  should  be  pies  which  have  been  regarded  as  well  set- 
imputed  to  the  banking  company  that  tied  ;  for  if  information  within  the  private 
they  hare  knowledge  of  his  own  i«iyate  knowledge  of  a  director  is  constructively 
affairs,  as  most  unreasonable.  In  re  Msr-  notice  to  a  corporation  whenever  it  is  his 
seilles  Railway  Co.,  L.  R.  7  Ch.  App.  161.  duty,  abstractly  considered,  to  communi- 
The  cases  to  the  same  effect  are  collected  cate  that  information  to  his  associates,  the 
and  commented  on  in  the  text  and  notes  doctrine  cannot  practically  be  restricted 
of  Mr.  Green's  edition  of  Brice*s  Ultra  within  any  bounds  short  of  binding  the 
Vires,  page  i2i  et  acq.  The  counsel  sought  corporation  in  all*  cases  where  a  director 
further  to  place  this  case  on  the  ground  has  such  private  knowledge,  though  he 
that  Perriue  owed  a  duty  to  the  bank,  as  may  do  no  oflScial  act  to  which  such  in- 
a  director,  to  communicate  the  in  forma-  formation  relates.  See  Story  on  Agency, 
tion  he  had  with  respect  to  the  note,  and  §  1406.  The  case  cited  will  not  aid  the 
that  his  i)ermitting  the  note  to  be  pre-  defence.  The  fraud  of  Perrine,  if  there 
sented  for  discount  without  such  com-  was  any  fraud  in  the  transaction,  was 
munication  was  fraudulent.  They  cited  committed  by  him  in  the  course  of  the 
in  support  of  their  contention,  Fulton  business  of  the  firm,  and  for  the  bene6t 
Bank  v.  New  York  &  Sharon  Canal  Co.,  of  the  firm  exclusively.  If  any  loss  had 
4  Paige  Ch.  (N.  Y.)  127.  In  that  case,  resulted  to  the  bank  from  neglect  on 
Cheeaeborough  was  a  director  of  the  canal  his  part  in  his  duties  as  director,  he 
company,  and  one  of  the  finance  commit-  might  have  been  held  liable  for  the 
tee,  and  also  president  of  the  bank.  As  consequences  as  between  him  and  the 
president  of  the  bank  he  knew  that  the  bank.  Stewart  v,  Lehigh  Valley  R.  R., 
funds  in  question  were  deposited  in  the  89  N.  J.  L.  505,  523.  A  corporation  is 
bank  to  the  credit  of  the  canal  company,  liable  for  the  fraud  of  its  agents  in  trans- 
They  were  drawn  from  the  bank  by  Brown,  acting  its  business,  but  no  case  that  has 
on  his  checks  as  president  of  the  canal  come  under  my  observation  has  affirmed 
company,  and  nsed  for  private  purposes,  that  it  is  also  liable  for  the  individual 
The  chancellor  held,  that  if  Cheeseborough  frauds  of  its  agents  done  by  them  individ- 
knew  the  purpose  of  Brown  in  making  nally,  and  for  their  individual  benefit  ex- 
the  drafts,  it  was  his  duty  to  communicate  clusively.  In  negotiating  the  note  with 
the  facts  to  the  other  officers  of  the  bank  the  bank,  Perrine  was  dealing  with  it  in 
or  to  the  board  of  directors,  and  that  if  he  his  own  interest,  and  must  be  regarded  as 
neglected  to  do  so,  the  bank  was  liable  for  a  stranger  to  the  company.  Stratton  v. 
his  fraud.  Cheeseborough,  as  president  Allen,  16  N.  J.  Eq.  229.  The  question 
of  the  bank,  knew  the  fands  had  been  de-  how  far  the  knowledge  of  an  officer  of  a 
posited  in  the  hank  to  the  credit  of  the  corporation,  which  he  acquired  outside  of 
canal  company ;  and  if  he  knew  that  it  the  business  of  the  company,  and  which 
was  meditated  by  Brown  to  appropriate  was  not,  in  fact,  communicated  to  the  cor- 
the  money  to  his  individual  use,  it  was  poration,  is  binding  upon  it,  when  it  re- 
incumbent  on  him,  as  an  officer  of  the  lates  to  dealings  between  the  officer  and 
bank,  not  to  aid  in  the  misappropriation,  the  corporation,   was  considered  by  the 
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gotten  it, — is  both  unreasonable  and  unjust  In  these  cases,  the  couit 
seems  to  lose  sight  of  the  consequences  of  such  a  rule,  and  also  of 
the  circumstance  that,  while  the  rule  relative  to  such  knowledge  of 
an  agent  rests  upon  a  presumption  that  the  agent  would  do  his  duty 
and  disclose  the  facts  to  his  principal,  yet  that  the  presumption  is 
irrebuttable,  and  the  principal  is  not  permitted  to  show  that  the 
agent  did  not  in  fact  discharge  this  duty. 

This  rule  opens  up  a  new  field  of  inquiry  in  such  cases,  which  is 
one  of  fact,  to  wit,  whether  the  fact  sought  to  be  imputed  to  the  prin- 
cipal was  in  tJie  mind  of  the  agent  at  the  time  of  the  transaction  in 
reference  to  which  it  shauld  be  disclosed.  Who  should  determine  this 
fact  ?  If,  however,  as  seems  probable  from  the  qualification  of  the 
rule  by  the  courts, — to  the  eflFect  that  the  knowledge  must  be  so  fully 
present  to  the  mind  of  the  agent  when  acting  for  the  principal  t?uit  he 
covid  not  h^ve  forgotten  it, — it  is  intended  that  the  presumption  shall 
be  irrebuttable,  then  the  harshness  and  absurdity  of  the  rule  is  still 
more  glaring.  Now,  who  has  the  power  to  say  what  the  capacity  of 
the  agent's  memory  is  ?  It  is  a  matter  demonstrated  by  universal 
experience,  that  the  powers  of  memory  vary  greatly  in  difTerent 
persons,  and  while  one  person  will  remember  even  trifling  circum- 
stances for  a  long  period,  yet  other  equally  competent  persons  will 
forget  the  most  important  facts  within  a  very  few  hours.  So  too,  it 
is  well  understood  that  circumstances  may  exist  at  the  time  of  a 

chancellor  in  Barnes  v,  Trenton  Gaslight  the  transaction  for  the  principal.    But  in 

Co.,  27  N.  J.  Eq.  38.     The  bill  was  filed  Ford  v.  French,  ante,  it  was  held  that 

to  set  aside  a  conveyance  made  by  execn-  knowledge  of  facts  acquired  by  an  attor* 

tors  in  fraud  of  the  powers  contained  in  ney  in  one  case  could  not  be  imputed  to 

the  will.     The  conveyance  was  made  to  his  client  in  another  case.     In  Yenger  t». 

Mr.  Potts,  who  was  the  legal  adviser  of  Banz,  66  Iowa,  77,  it  was  held  that  the 

the  executors   and  also  president  of  the  principal  is  not  affected  by  information 

gaslight  company.      Potts  conveyed   di-  imparted  to  his  agent  before  the  agency 

rectly  to  the  company,  and  the  bill  charged  existed,  "  which  has  not  been  retained  in 

notice  on   the  defendants  solely  on    the  mind  by  the  agent"    It  will  be  seen  that 

ground  that  at  the  time  of  the  conveyance  in  all  these  cases  the  doctrine  is  predicated 

to  the  company  Mr.  Potts  was  its  pres-  npon  a  doubtful  presumption   that    ttic 

ident.     On  demurrer,  it  was  held  that  the  agent,  by  reason  of  the  shortness  of  the 

information  which    came  to    Mr.    Potts'  time  which  has  elapsed  since  the  informa- 

knowledge,  as  counsel  of  the  executors,  tion  wis  received,  retained  it  in  mind  at 

was  not  constructively  notice  to  the  cor-  the  time  of  the  transaction  for  the  princi- 

poration,   and  that  the  company  was  a  paL     But  the  trouble   with  the  rule  is, 

hoTid  Jide  purchaser  without  notice."    In  that  while  the  presumption  upon  which  it 

Choteau  v.  Allen,  ante,  it  was  held  that  rests  is  doubtful,  it  is  nevertheless  irrebut- 

the  principal  is  affected  with  knowledge  table,  and  precludes  all  testimony  to  show 

of  such  facts  by  the  agent,  as  the  agent  that  the  agent  did  not  have  the  knowledge 

had  acquired  previously  to  the  agency,  in  mind,  and  that  he  did  not  in  fact  com- 

and  which  he  had  in  mind  at  the  time  of  municate  it  to  the  principal. 
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transaction  which  suppress  the  remembrance  of  important  facts 
connected  therewith,  untU  it  is  too  late  to  make  use  of  them. 
There  is  not  probably  a  business  man  who  has  not  had  the  truth  of 
this  proposition  demonstrated  in  his  own  experience  ;  consequently, 
as  there  is  and  can  be  no  presumption  that  a  person  carries  in  his 
mind  for  any  considerable  period  a  recollection  of  every  circumstance 
that  he  has  had  an  acquaintance  with,  there  is  no  reason  for  the  doc- 
trine referred  to.  This  being  so,  it  seems  to  us  that  the  only 
reasonable  and  just  rule  in  reference  to  imputing  the  knowledge  of 
an  agent  to  his  principal,  is  that  which  is  so  universally  adopted, 
confining  it  to  knowledge  of  facts  relating  to  the  agency,  and  ac- 
quired at  a  time  when  he  was  discharging  the  duties  of  his  agency.^ 

1  A«tor  V.  WUls,  4  Wheat  (U.  S.)  466  ;  tice  to  the  bank.  Cowen,  J.,  said  :  '•  He 
Beed's  Appeal.  34  Penu.  St  207  ;  Walker  happened  to  know  the  fact  of  dissolution, 
V.  Ayres,  1  Iowa,  449  ;  Hough  v.  Richard-  as  a  director  or  other  corporator  may  do, 
son,  8  Story  (U.  S.),  659 ;  Sutton  v.  DU-  without  perhaps  being  aware  that  the 
laye,  8  Barb.  (N.  Y.)  629;  Wiley  v.  bank  could  be  prejudiced  by  it  Not  hav- 
Knight,  27  Ala.  836  ;  Keenan  v.  Missouri  ing  any  intimation  that  it  was  material,  it 
Ins.  Co.,  12  Iowa,  126.  In  Mundiue  v.  is  too  much,  even  if  the  point  were  in  the 
Pitts,  14  Ala.  84,  the  court  held  that  no-  case,  to  insist  on  a  presumption  that  he 
tice  to  an  agent  or  counsel  when  he  is  en-  ever  communicated  the  fact  to  the  board, 
gaged  in  another  business  at  another  time  Not  having  acquired  the  knowledge  as 
will  not  be  constructive  notice  to  his  piin-  director,  there  is  no  room  for  presumption 
cipal  OP  client  employing  him  afterwards,  either  on  the  ground  of  duty  or  intent" 
See  also  to  the  same  eflFect,  Pepper  v.  In  Bank  of  United  States  v.  Davis,  2 
George,  51  Ala.  190;  Plyrapton  v.  Pres-  HiU  (N.  Y.),  451,  where  a  bill  of  ex- 
ton,  4  La.  An.  856  ;  Musser  v.  Hyde,  2  change  was  sent  to  a  director  of  a  bank  to 
W.  &  S.  (Penn. )  814  ;  Bracken  v.  Miller,  be  discounted  for  the  benefit  of  the  drawer, 
4  id.  102  ;  Bank  of  United  States  v.  Davis,  and  the  former,  who  was  a  member  of  the 
2  Hill  (N.  Y.),  452 ;  New  York  Central  board  who  ordered  the  discount  to  be 
Ins.  Co.  V,  Protection  Ins.  Co.,  20  Barb,  made,  received  the  avails,  alleging  that 
(N.  Y.)  468;  United  States  Ins.  Co.  v,  the.  discount  was  for  his  own  benefit,  it 
Shriver,  8  Md.  Ch.  881 ;  Miller  v.  Illinois  was  held  that  the  bank  was  cbargeable 
Central  R.  R.  Co.,  24  Barb.  (N.  Y.)  812  ;  with  knowledge  of  the  fraud.  The  court 
Winchesters.  Baltimore,  Ac.  R.  R.  Co.,  4  said  :  ^The  general  rule  is  undisputed 
Md.  281 ;  General  Ins.  Co.  of  Maryland  that  notice  to  the  agent  is  notice  to  the 
V.  United  States  Ins.  Co.  of  Baltimore,  10  principal,  if  the  agent  comes  to  the  knowl- 
Md.  517  ;  Commercial  Bank-v.  Canning-  edge  of  the  fact  while  he  is  acting  for  the 
ham,  24  Pick.  (Maas.)  270 ;  Washington  principal  in  the  course  of  the  very  trans- 
Bank  9.  Lewis,  22  id.  24.  In  McComb  v.  action  which  becomes  the  subject  of  the 
Chicago,  &c.  R.  R.  Co.,  7  Fed.  Rep.,  it  was  suit ;  for  upon  principles  of  general  policy 
held  that  an  officer  of  a  corporation  cannot  it  must  be  taken  for  granted  that  the  prin- 
bemadeapartytoabillof  discovery,  when  cipal  knows  whatever  the  agent  knows." 
he  did  not  derive  the  information  in  hb  "I  agree  that  notice  to  a  director,  or 
official  capacity.  In  National  Bank  v.  knowledge  derived  by  him  while  not  en- 
Norton,  1  Hill  (N.  Y.),  672,  it  was  held  gaged  officially  in  the  business  of  the 
that  notice  of  dissolution  of  a  partnership,  bank,  cannot  and  should  not  operate  to 
published  in  a  newspaper,  and  thus  acci-  the  prejudice  of  the  latter.  This  is  clear 
dentally  reaching  one  of  several  directors  from  the  ground  and  reason  upon  which 
of  a  bank,  is  not  ecjuivalent  to  actual  no-  the  doctrine  of  notice  to   the  principal 
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In  England  the  rule  is  now  as  stated  in  the  Maine  case  ;^  but  dear 
and  mtisfadory  proof  is  required  thai  the  facts  v?ere  so  present  in  the 

through  the  agent  rests.  The  principal  is  to  an  aniecorded  deed  of  the  same  prem- 
chargeable  with  this  knowledge  for  the  ises,  is  not  chaigeable  with  coustructive 
reason  that  the  agent  is  substituted  in  his  notice  of  such  deed  from  the  fact  that 
place,  and  represents  him  in  the  particular  the  grantor  and  mortgagor  was  at  the  date 
transaction  ;  and  as  this  relation,  strictly  of  both  deed  and  mortgage  a  director  in 
speaking,  exists  only  while  the  agent  is  the  insurance  company.  The  court  said : 
acting  in  the  business  thus  delegated  to  '*  If  his  position  as  a  director  could  make 
him,  it  is  proper  to  limit  it  to  such  occa-  him  the  agent,  or  rather  identify  him  en- 
sious.'*  North  River  Bank  v.  Aymer,  8  tirely  with  the  plaintiffs  in  such  sort  as  to 
HiU<N.  Y.),  262,275.  In  Fulton  Bank  charge  them  with  constructive  notice  of 
V.  New  York  &  Sharon  Canal  Co.,  4  Paige  all  the  facts  with  which  he  was  personally 
(U.  S.C.C.),  127,  the  court  said  :  "There  acquainted,  as  to  the  title  to  lands  in 
can  be  no  actual  loss  to  a  corporation  ag-  which  they  had  any  interest,  in  any  case, 
gregate  except  through  its  agents  or  offi-  it  cannot  be  so  when  he  did  not  become 
oers.  The  directors  or  trustees,  when  as-  concerned  as  their  especial  agent  or  trans- 
sembled  as  a  board,  are  the  general  agents  act  business  in  their  behalf.  Most  clearly 
upon  whom  a  notice  may  be  served,  and  it  cannot  be  the  ease  where  the  facts  con- 
which  will  be  binding  upon  their  succes-  cerned  his  own  private  affairs,  and  the 
sors  and  the  corporation.  But  notice  to  transaction  was  one  in  which  he  was  deal- 
an  individual  director,  who  has  no  duty  to  ing  with  the  company  as  a  third  party  on 
perform  in  relation  to  such  notice,  cannot  his  own  behalf,  and  acting  for  himself 
be  considered  a  notice  to  the  corporation,  with  and  against  them.*'  In  General  Ins. 
The  notice  which  Brown  and  Cheesebor-  Co.  v.  United  States  Ina  Co.,  10  Md.  517, 
ongh  had  of  what  took  place  at  the  house  it  was  held  that  notice  given  to  a  director 
of  the  foi-mer,  on  the  evening  of  the  7th  of  of  a  corporation,  privately,  or  which  he 
September,  was  not  of  itself  legal  notice  to  acquires  from  rumor,  or  through  channels 
the  bank  that  the  fund  was  placed  under  open  to  all  alike,  and  which  he  does  not 
the  control  of  the  finance  committee  ;  and  communicate  to  his  associates  at  the  board, 
that  Brown,  although  he  left  his  signature  will  not  bind  the  corporation.  In  Farm- 
and  apparently  had  the  control  of  the  era  and  Citizens*  Bank  v.  Payne,  25  Conn, 
money  the  next  morning,  was  not  in  fact  444,  it  was  held  that  the  knowledge  of  a 
authorized  to  draw  it  from  the  bank.  But  bank  director,  as  to  the  object  for  which 
if  Cheeseborough  had  been  authorized  by  commercial  paper  was  delivered  to  a  party 
the  bank,  as  their  president  and  agent,  to  offering  it  to  the  bank  for  discount,  the 
agree  to  receive  the  money  on  deposit,  the  director  not  being  present  when  it  was  of- 
agreenient  made  with  him,  as  such  agent,  fered  and  discounted,  and  not  having 
would  have  been  notice  to  the  cor]¥>ration,  communicated  his  knowledge  to  any  other 
although  he  neglected  to  commnnicate  the  director  or  oflScer,  was  not  notice  to  the 
facts  to  the  other  officers  of  the  bank,  or  bank.  The  court  said  :  "The  general 
to  the  board  of  directors.  It  is  well  set-  rule  on  this  subject  is  that  notice  of  a  fact 
tied  that  notice  to  an  agent  of  a  party,  to  an  agent  is  notice  to  the  principal,  if 
whose  duty  it  is,  as  such  agent,  to  act  the  agent  has  knowledge  of  it  while  he  is 
upon  the  notice,  or  to  communicate  the  acting  for  the  principal  in  the  course  of 
information  to  his  principal,  in  the  proper  the  transaction  which  is  in  question.  And 
discharge  of  his  trust  as  such  agent,  is  this  rule  is  applicable  equally  to  corpora- 
legal  notice  to  the  principal."  In  La  tions  and  natural  persons.  Hence,  knowl> 
Farge  Ins.  Co.  r.  Bell,  22  Barb.  (N.  Y.)  edge  of  a  material  fact,  imparted  by  a 
54,  it  was  held  that  an  insurance  com-  director  of  a  bank  to  the  board  of  diiec- 
pany  taking  mortgages  subsequent  in  date  tors  at '  a  regular  meeting  of    them,  is 


1  Norwood  V.  Dreeser,  17  C.  B.  k.  b.  46^ 
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ageTU's  mind.    How  is  the  fact  to  be  established  ?    If  by  the  oath  of 

the  agent,  and  he  states  that  the  fact  vxzs  present  in  his  mind,  but 

obvioosly  notice  to  the  bank.  It  has  also  held  that  if  a  bank  director  acts  in  behalf 
been  decided  in  some  cases,  that  notice  to  of  the  bank  in  a  transaction  of  which  the 
either  of  the  directors,  while  engaged  in  bank  takes  the  benefit,  notice  to  the  di- 
the  business  of  the  bank,  is  notice  to  the  rector  at  the  time  of  any  fact  material  to 
bank.  Whether,  however,  the  knowledge  the  transaction  is  notice  to  the  bank.  In 
of  a  director  who  is  present  at  a  meeting  Houseman  v.  Girard  Mnt.  B.  &  L.  Asso- 
of  a  board  of  directors  when  paper  is  dis-  ciation,  81  Penn.  St.  256,  L.,  desiring  a 
counted,  on  his  application  and  for  his  loan  from  phdntiffis,  to  be  secured  by  mort- 
benefit,  is,  under  the  rule  which  has  been  gage  on  his  property,  plaintiifs*  convey- 
stated,  to  be  imputed  to  the  bank,  is  a  ancer  ordered  searches  for  liens ;  through 
question  on  which  there  is  a  diversity  L.  he  procurad  a  certificate  from  the  re- 
of  opinion,  but  one  which  it  is  unue-  corder  that  there  were  no  mortgages  on  the 
eessary  here  to  determine.  Whether  such  property ;  on  this  the  loan  was  made, 
knowledge  should  be  treated  as  notice  There  being  prior  mortgages  given  by  L., 
to  the  bank  in  that  case  would  prob-  not  certified,  on  the  sale  of  L.'s  property 
My  depend  on  the  question  whether  the  by  the  sheriff  the  proceeds  did  not  reach 
director  should  be  deemed  to  have  been  to  pay  the  loan.  It  was  held  that  the 
acting  as  a  director  and  in  behalf  of  the  recorder  was  liable  to  the  plaintiffs  for  the 
bank  when  the  transaction  took  place,  loss,  and  the  employment  of  L.  to  procure 
And  it  is  upon  that  point  only  that  the  the  certificate  did  not  affect  the  plaintiffs 
difference  of  opinion  which  has  been  al-  with  his  knowledge.  The  court  said  :  "It 
luded  to  arose.  In  all  of  the  cases  where  is  urged  that  by  the  employment  of  the 
the  question  was  whether  the  principal  owner  as  the  agent  for  this  purpose  the 
was  to  he  affected  by  the  knowledge  of  his  defendants  are  affected  with  this  knowl- 
agent,  the  latter  possessed  such  knowledge  edge  of  the  existence  of  the  mortgage 
while  he  was  acting  for  the  former.  There  which  was  omitted  in  the  certificate.  This 
is  none  in  which  it  has  been  held,  or  in-  is  a  very  familiar  principle  and  well  set- 
deed  claimed,  that  such  knowledge  would  tied.  But  it  is  equally  well  settled  that 
have  that  effect  whUe  he  was  not  so  en-  the  principal  is  obly  to  be  affected  by 
gaged,  nor  can  we  conceive  any  good  rea-  knowledge  acquired  in  the  course  of  the 
son  for  the  adoption  of  such  a  principle."  business  in  which  the  agent  was  employed. 
So,  in  Farrell  Foundry  v.  Dart,  26  id.  376,  This  limitation  of  the  rule  w  perfectly 
where  a  defective  deed  had  been  recorded,  well  established  by  our  own  cases,  and  it 
and  a  director  of  a  corporation  not  acting  is  not  necessary  to  look  further.  Hood 
as  an  agent  thereof,  and  having  no  man-  v.  Fahnestock,  8  Watts  (Penn.),  489 ; 
agement  of  its  business  otherwise  than  as  Bracken  v.  Miller,  4  W.  &  S.  (Penn.) 
director,  went  to  the  town  records  to  as-  110  ;  Martin  v,  Jackson,  27  Penn.  St. 
certain  the  situation  of  the  land,  and  there  608.  It  is  a  mistake  to  suppose  that  it 
saw  the  record  of  the  deed,  but  did  not  depends  upon  the  reason  that  no  man  can 
inform  the  corporation  or  any  of  its  agent%  be  supposed  to  always  carry  in  his  mind  a 
it  was  held  that  the  oorporatiou  was  not  recollection  of  former  occurrences,  and 
by  reason  of  these  facts  chargeable  with  that  if  it  be  proved  that  he  actually  had  it 
knowledge  of  the  deed.  Louisiana  State  in  his  mind  at  the  time,  the  rule  is  dif- 
Bank  v,  Senecal,  13  La.  525.  In  Housa-  ferent  It  may  support  the  reasonableness 
tonic  Bank  v.  Martin,  1  Met  (Mass.)  294,  of  the  rule  to  consider  that  the  memory  of 
it  was  held  that  knowledge  of  facts  by  a  men  is  fallible  in  the  very  best,  and  Vfl^ea 
mere  stockholder  in  an  incorporated  manu-  in  different  men.  But  the  true  reason  of 
factoring  company  or  bank  is  not  notice  the  limitation  is  a  technical  one,  that  it  is 
to  the  corporation  of  the  existence  of  those  only  durinsr  the  agency  that  the  agent  rep- 
facts.  In  this  case  the  stockholder  was  resents  and  stands  in  the  shoes  of  his 
the  attorney  who  drew  the  mortgages  and  principal.  Notice  to  him  is  then  notice 
assignment  in  question.  In  Smith  v.  to  his  principal.  Notici*  to  him  twenty- 
South  Rnvalton  BanV  ft^  Vt  S41.  it  was  fonr  hours  before  the  relation  commenced 
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that  he  did  not  communicate  it  to  the  principal,  then  the  principal  is 
made  to  suffer  for  the  negligence  or  fraud  of  his  agent  as  to  matters 

18  no  more  notice  thtm  twenty-four  hours  time  in  a  different  case.  But  on  the 
after  it  had  ceased  would  be.  Knowledge  other  hand  :  In  Donald  v.  Beals,  57 
can  be  no  better  than  direct  actual  notice.  Cal.  399,  two  mortgages,  one  to  D.  and 
It  was  incumbent  on  the  plaintiff  to  show  one  to  N.,  were  deposited  in  a  county 
that  the  knowledge  of  the  agent,  to  use  clerk's  office  for  record,  April  15,  Uie  one 
the  accurate  language  of  one  of  our  cases,  to  D.  at  four  o'clock,  and  the  one  to 
*  was  gained  in  the  transaction  in  which  N.  at  five  o'clock.  By  a  clerical  mis- 
he  was  employed.'  There  was  not  only  take  it  was  noted  on  the  D.  mortgage 
no  endence  of  this  offer  by  the  plaintiff,  that  it  was  deposited  on  April  18.  This 
but  it  was  plain  that  it  had  been  gained  mistake  occurred  in  the  record  book  and 
before,  and  in  an  entirely  different  trans-  in  the  certificate  aunexed  to  the  mortgage, 
action."  See  also  Farriugton  v.  Wood-  N.  sold  and  assigned  her  mortgage  to  C, 
ward,  82  id.  259.  In  Hood  v.  Fahnestock,  who  employed  an  attorney  to  examine  as 
gupra,  the  question  was  of  imputed  knowl-  to  the  character  of  the  security.  C.  did 
edge  by  an  attorney  of  a  former  deed  drawn  not  examine  the  record,  but  his  attorney 
by  him  between  other  parties,  and  the  had  full  knowledge  that  the  mortgage  to 
court  said  ;  **  It  is  now  well  settled  that  N.  was  not  prior  in  record.  The  attorney 
one,  if  in  the  course  of  his  business  as  acted  both  for  C.  and  N.  It  was  held  that 
agent,  attorney,  or  counsel  for  another,  his  knowledge  was  imputable  to  C.  Said  the 
he  obtained  knowledge  from  which  a  trust  court :  "The  knowledge  of  an  attorney  is 
would  arise  and  afterward  became  the  the  imputed  knowledge  of  his  clieut.  It  is 
agent,  attorney  or  counsel  of  the  subse-  a  well-settled  doctrine  of  English  law,  that 
quent  purchaser  in  an  independent  and  if  the  agent,  at  the  time  of  effecting  a  pur- 
unconnected  transaction,  his  previous  chase,  have  knowledge  of  any  prior  Hen, 
knowledge  is  not  notice  to  such  other  per-  tnist  or  fraud  affecting  the  property,  no 
son  for  whom  he  acts.  The  reason  is  that  matter  when  he  acquired  such  knowledge, 
no  man  can  be  supposed  to  carry  always  his  principal  is  affected  thereby," —  citing 
in  his  mind  a  recollection  of  former  occur-  Distilled  Spirits,  11  Wall.  (U.  S.)  867.  As 
rences  ;  and  moreover  in  the  case  of  attor-  to  the  question  of  notification  to  a  corpon- 
ney  or  counsel,  it  might  be  contrary  to  his  tion  through  an  agent,  the  American  cases 
duty  to  reveal  the  confidential  communi-  are  as  follows:  In  Commercial  Bank o.Cun- 
cations  of  his  client."  In  Willis  v.  Val-  ningham.  24  Pick.  (Mass.)  270,  it  was  held 
lette,  4  Met.  (Ky.)  186,  it  was  held  that  that  the  circumstance  that  the  indoraer  of  a 
notice  to  an  agent  is  constructive  notice  to  discounted  note  was  a  director  of  the  dis- 
his  principal  only  when  acquired  in  the  counting  bank,  is  not  constructive  notice 
course  of  the.  transaction  in  which  he  is  to  the  bank  that  the  note  was  made  for  his 
acting  as  agent  To  the  same  effect,  accommodation.  In  Washington  Bank  v. 
Howni-d  Ins.  Co.  v,  Halsey,  8  N.  Y.  271.  Lewis,  22  id.  24,  a  bank  director  got  pos- 
In  McCormick  v,  Wheeler,  36  III.  114,  it  session  of  a  note  for  discount  for  the 
was  held  that  a  party  cannot  be  chaii^  owner,  and  instead  he  pledged  it  to  the 
with  notice  of  facts  within  the  knowledge  hank  for  his  own  debt  It  was  held  that 
of  his  attorney,  of  which  the  latter  ac-  as  he  did  not  act  in  his  capacity  of  direc- 
quired  knowle(lge  while  acting  as  attor-  tor  in  procuring  the  discount,  the  bank 
ney  for  another  person.  The  court  said  :  was  not  affected  by  his  knowledge  of  the 
"  The  English  couils  have  recently  mani-  circumstances  under  which  he  procured  it 
fested  a  disposition  to  depart  from  this  The  court  said :  "  The  argument  is,  that 
rule,  but  we  deem  it  a  principle  just  in  though  Thompson  was  not  the  agent  of 
itself,  and  founded  on  wise  considerations  the  bank,  yet  as  he  was  a  director,  his 
of  policy."  In  Ford  v.  French,  72  Ma  knowledge  of  the  facts  under  which  the 
250.  it  \nw  briefly  held  that  the  knowl-  note  was  procured  is  the  knowledge  of  the 
edge  acquired  by  an  attorney  while  acting  bank.  If  this  argument  could  he  main- 
fnr  ow  client  will  not  affect  another  tained,  it  would  follow  that  if  a  director 
client,  for  whom  he  is  acting  at  the  aaoie  should  procure  a  note  to  be  discounted,  by 
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occurriDg  before  his  agency  commenced^  and  when  he  had  no  pos- 
sible reason  to  apprehend  such  consequences,  and  when  there  is  no 
possible  way  of  evading  them.  This  rule  would  make  it  exceedingly 
dangerous  for  corporations  or  individuals,  to  employ  agents  at  all; 
and  in  this  country  at  least,  it  has  no  considerable  foothold,  and  in 
England  the  contrary  rule  was  held  by  its  ablest  judges. 

'*  Where  the  counsel  comes  to  have  notice  of  the  title  in  another 
aflair,"  says  the  Lord  Keeper,^  "...  that  shall  not  be  such  a  notice 
as  to  bind  the  party."  "  If  a  counsel  or  attorney,"  says  Lord  Hard- 
wiCKE  *  "  is  employed  to  look  over  a  title,  and  by  some  other  trans- 
action foreign  to  the  business  in  hand  has  notice,  this  shall  not  affect 
the  purchaser ;  for  if  this  was  not  the  rule  of  the  court,  it  would  be 
of  dangerous  consequence,  as  it  would  be  an  objection  against  the 
most  able  counsel,  because  of  course  they  would  be  more  likely  than 
others  of  less  eminence  to  have  notice,  as  they  are  engaged  in  a  great 
number  of  affairs  of  this  kind."  ^  In  the  case  previously  cited  from 
the  United  States  Supreme  court,*  —  which  seems  to  be  the  authority 
upon  which  the  courts  of  this  country  which  have  adopted  this  doc- 
trine predicate  it, — the  court  did  not  undertake  to  support  its  position 
by  any  line  of  reasoning,  but  was  satisfied  to  accept  it  simply  because 
the  English  courts  had  adopted  it ;  which  is  hardly  sufficient  to  com- 
mend the  doctrine  to  the  better  class  of  our  courts. 

the  frandnlent  concealment    of   material  Bank  v.  Chase,  72  Me.  226  ;  The  Distilled 

facts  which  he  was  hound  to  disclose,  or  Spirits,  11  Wall.  (U.  S.)  356.    Some  Ma.s- 

eren  by  false  pretences,  the  bank  would  sachnsetts  cases  are  sometimes  cited  as 

have  no  remedy.     If  Thompson  had  been  sustaining  this  rule,  but  upon  examiua- 

authorized  to  disconnt  this  note,  and  did  tion,  it  will  be  seen  that  the  knowledge 

discoant  it,  the  ailment  might  hold  good,  imputed  to  the  principal  was  acquired  by 

Whatever  a  director  or  other  agent  of  a  the  agent  during  his  agency.     Security 

hank  may  do  within  the  scope  of  his  an-  Bank  v.  Oushman,  121  Mass.  490  ;  Lunt 

thority,  would  bind  the  bank  so  as  to  v.  Woodhall,  118  Mass.  391. 
make  them  responsible  to  the  person  dealt         *  Preston  v.  Tubbin,  1  Vem.  287. 
with.     But  in  the  present  case  Thompson         ^  Lowther  v,  Carlton,  2  Atk.  242. 
was  the  party  applying  for  the  discount,  •  See  also  Warrick  v.  Warrick,  8  Atk. 

and  was  not  acting  as  director,  nor  could  294  ;    Le  Neve  v.    Le  Neve,   3  id.  646  ; 

he  with  propriety  so  act.     The  courts  in  Street  v,  Whittaker,  Barnard,  220 ;  Cross 

this  country  which  have  adopted  the  rule  v.   Smith,  1  M.  &  S.  545  ;  Hein  v.  Mill, 

that   a  principal  shall  be  charged  with  18  Yes.  113  ;  Mountford  v,  Scott,  3  Madd. 

knowledge  of  facts  obtained  by  an  agent  34.     But  in  this  case,  upon  appeal.  Lord 

be/ore  he  entered  upon  his  agency,  are  few,  Eldon  made  an  intimation  of  a  possible 

and  the  reaaons  given  by  them  for  this  ex-  exception  to  this  rule,  foreshadowing  the 

traordinary  doctrine  are  not  such  as  will  doctrine  we  have  combated  in  the  text, 

be    likely  to    commend   them    to    other  which  has  lately  been  seized  upon  by  the 

coorts."     Tagge  v.   Tennessee   National  English  court  as  a  pretext  for  adopting  the 

Bank,  9  Heiak.  (Tenn. )  479 ;  Hart  v.  Far-  rule  so  foreshadowed  by  him. 
mers'  Bank,  38  Vt.  252  ;  Fairfield  Savings         «  The  Distilled  Spirits,  ante. 
YOL.  I.  —  80 
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Corporate  Powers. 
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How  derived :  Tiimitations  upon : 

Sec.  188. 

Guaranty  of  Bonds   of  other 

Ultra  Fires. 

Railroad  Corporationa. 

170. 

Ultra  Vires,  continued:  Illus- 

189. 

Power  to  build  Branches,  etc. 

trations. 

190. 

Power  to  Contract  to  carry  be- 

171. 

Defence  of  UUra  Vires  not  Ad- 
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178. 

Defence  not  Admitted  when  it 
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will  Opeitite  a  legal  Wrong. 

198. 

General  summary :  Rules. 

174. 

Power  to  deal  in  Stocks. 
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Right  to  hold  Real  Estate. 
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Purchase  of  Rival  Road. 
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Freight    Contracts :      Unequal 
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Authority  to  aid  in  other  En- 

Facilities. 

terprises. 

196. 

Preference  in  delivering  Goods. 
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197. 

Discrimination :  Undue  prefer- 

deemable Bonds. 

ence  as  to  Freights. 

178. 

Acts  done  under  two  Charters. 

198. 

Circumstances  justifying  a  Pre- 

179. 

Power  to  Contract. 

ference. 

180. 

Contracts  made  before  Organiza- 

199. 

Chaiges  on  branch  Roads. 

tion. 

200. 

Where  Charter  gives  a  Corpora- 

181. 

Liable  as  Lessee. 

tion  Power  to  fix  Rates,  Rule. 

182. 

Contract  to  haul  certain  Quan- 

201. 

Contract    made    with    two    or 

tity  of  Freight  per  Month,  or 

more  Agents  is  Entire. 

at  certain  Rates. 

202. 

Tolls,  what  are. 

188. 

Contract  to  build  Bridges,  Cat- 

208. 

Leased  Road  :  Foreign  Corpora- 

tle-Passes, &c. 

tions,  &C.  :  Inter-State  Com- 

184. 

Contracts   as   to    Location   of 
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Stations. 

204. 

Facilities   to    other    Carriers : 

186. 

Contracts  relating  to  Refresh- 

Express Companies. 

ment-Rooms. 
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tain  Place. 

207. 

Pooling  Arrangementa. 

Sec.  169.  How  derived :  Zamitatioiui  upon :  Ultra  Viree.  — We  have 
already  stated  that  a  corporation  is  a  mere  creature  of  the  law,  and 
derives  all  of  its  powers  from  its  charter;^  it  possesses  none  of  the 

1  Perrinev.  Chesapeake,  &c.  Canal  Co.,  v.  New  York,  20  N.  T.  812  ;  Dartmouth 

19  How.  (U.  S.)  172;  New  London  «.  College  «.   Woodward,  4  Wheat  (TJ.  &) 

Brainerd,  22  Conn.  622  ;    Com.  v.  Erie,  518 ;  St.  Loms  «.  Webber,  44  Ko.  547. 
Ace  R.  R.  Co.,  27  Penn.  St  889 ;  Brady 
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elements  of  sovereignty,  and  cannot  go  beyond  the  powers  granted.* 
But  while  such  grants  will  be  strictly  construed,  so  far  as  the  powers 
expressly  conferred  thereby  are  concerned,  and  no  powers  except 
those  expressly  named  will  be  treated  as  having  been  conferred  upon 
the  corporation,^  yet  to  such  express  powers  will  be  added  all  the  im- 
plied authority  requisite  to  carry  such  express  powers  into  full  effect, 
and  to  carry  out  and  eifectuate  the  plans  and  purposes  of  the  corpo- 
ration to  the  full  extent  of  the  actual  powers  granted ;  and  the  im- 
plied powers  of  a  corporation  are  more  numerous,  and  as  a  rule, 
of  more  value  and  importance  than  those  expressly  conferred.  It 
would  be  impossible  to  specify  or  enumerate  in  a  charter  each  and 
every  act  which  a  corporation  may  or  may  not  do,  and  it  is  left  for 
the  courts  to  say  what  powers,  as  incident  to  those  gravied,  such  cor- 
porations possess;  and  looking  to  the  actual  powers  and  the  purposes 
of  the  grant,  they  uphold  all  acts  of  the  corporation  which  are  neces- 
sary to  give  effect  thereto  •    Corporations,  in  addition  to  the  express 

1  St.  Lonis  r.  Weber,  anU,  &c.  Board,  82  id.  205 ;  Hahn  v.  Pindall, 
'  Corporations  can  ezerciae  only  such  8  Bush  (Ky.),  189  ;  Yandall  v.  South  San 
powers  as  are  expressly  conferred  on  them,  Francisco  Dock  Co.,  40  Cal.  83  ;  Central 
and  such  implied  powers  as  are  necessary  R.  R.  Co.  v.  Collins,  40  Ga.  582  ;  Com.  v. 
to  enable  them  to  perform  their  prescribed  Erie,  &c.   R.  R.  Co.,   27  Penn.  St.  389  ; 
duties.    Yandall  v.  South  San  Francisco  Mobile,  &c.  R.  R.  Co.  v.  Franks,  41  Miss. 
Dock  Co.,  40  Cal.  88  ;  Bellmeyer  v.  Inde-  494  ;   Attorney-General  v.  Great  Eastern 
pendent  Dist.  of  Marshalltown,  44  Iowa,  Railway  Co.,  L.  R.  5  App.  Cas.  473  ;  State 
5«4  ;  Weckler  «.  First  Nat.  Bank,  42  Md.  v.  Baltimore,  &c.  R.  R.  Co.,  6  Gill  (Md.), 
581  ;    St   Louis  v,  Weber,  44  Mo.  547 ;  363  ;  New  Orleans,  &c.  Steamship  Co.  v. 
Matthews  v.  Skinner,  62  Mo.  829.     Gene-  Ocean  Dry  Dock  Co.,   28  La.    An.  178 ; 
ral  words  in  a  charter  do  not  authorize  Commissioners  v.  Holyoke  Water  Power 
the  corporation  to  do  acts  prohibited  by  Co.,  104  Mass.  446 ;  Baltimore  v,  Balti- 
the  general  public  law  9f  the  State  ;  but  more,  &c.  R.  R.  Co.,  21  Md.  50  ;  Frank- 
most  be  construed  in  subordination  to  the  lin  Go.  v.  Lewiston  Savings  Bank,  68  Me. 
general  law.    State  v.  Erebs,  64  N.  C.  48  ;  Perrine  v.  Chesapeake,  &c.  Canal  Co., 
604.     And  where  the  general  law  prohibits  9  How.  (U.  S.)  172  ;  Cleaveland  v.  Nor- 
an    act,   any  statute  under  which  it  is  ton,  6  Cnsh.  (Mass.)  380  ;  Holyoke  Co.  v. 
chiiroed  that  a  particular  association  has  Lyman,  15  Wall.  (U.  S.)  500 ;  Delaware 
power  to  perform  it  should  be  construed  Tax  Cases,  18  id.  206 ;  Auburn,  &c.  P.  R. 
strictly.      Aicardi    v.    State,    19    Wall.  Co.  v.  Douglass,  9  N.  Y.  444  ;  Black  v, 
{U.S.)  685.    The  word  "improye"  in  a  Delaware,  &c.  Canal  Co.,  24  N.  J.   £q. 
charter  power  to  a  corporation,  as  of  a  455  ;  Delaware,  &c.  Canal  Co.  v.  Camden, 
dock  company,  to  bay,  improye,  or  dis-  &c  R.  R.  Co.,  16  id.  821  ;  Morris  Canal, 
pose  of  real  estate,  etc,  will  be  construed  ftc.  Co.  v.  Central  R.  R.  Co.,  16  id.  419  ; 
as  extending  the  powers  of  the  company  Morris,  &c.  R.  R.  Co.  v.  Sussex  R.  R.  Co., 
to  the  performance  of  any  act,  whether  on  20  id.  542  ;  St.  Clair,  &c.  Co.  v.  Illinois, 
or  off  the  land,  the  direct  and  proximate  96  H.  S.  68  ;  Buffett  v.  Troy,  &c.  R.  R. 
tendency  of  which  would  be  to  enhance  its  Co.,  40  N.  Y.  168  ;  McCullough  v.  Mary- 
TBlue  in  the  market.     Yandall  v.  South  land,  4  Wheat.  (U.  S. )   316 ;    Curtis  v. 
San  Francisco  Dock  Co.,  40  Cal.  83.  Leavitt,  15  N.  Y.  9  ;  State  v.  Hancock, 

'  Aurora  Agricultural,  &c.  Society  v.  86  N.  J.  L.  587. 
Paddock,  80  111.  268 ;  West  v.  Madison, 
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« 

and  substantial  powers  conferred  upon  them  by  their  charters,  maj 
be  said  to  take  by  inference  or  implication  all  the  reasonable  modes 
of  executing  the  powers  conferred  upon  them  which  a  natural  per- 
son would  have  in  the  exercise  of  similar  powers.^  Thus,  a  charter 
for  a  railroad  corporation  would  be  utterly  worthless  and  inopera- 
tive, unless  the  corporation  had  authority  to  enter  into  contracts  for 
the  construction  of  the  road,  and  for  the  purchase  of  materials,  roll- 
ing stock,  etc. ;  and  yet,  the  charters  as  a  rule  do  not  expressly  con- 
fer this  power,  hut  it  is  implied  as  a  necessary  incident  to  the  grant; 
and  not  only  does  it  impliedly  take  authority  to  purchase  supplies^ 
etc.,  but  it  also  impliedly  takes  authority  to  purchase  upon  credit, 
and  to  execute  all  proper  evidences  and  securities  therefor,  through 
its  proper  officers.*  So,  although  the  charter  makes  no  such  provi- 
sions, railroad  corporations  may  erect  and  maintain  repair  shops, 
and  shops  for  the  manufacture  of  cars,  engines,  and  other  supplies 
necessary  for  the  use  of  the  corporation,  although  it  could  buy  such 
articles  as  cheap  or  even  cheaper  in  the  market  than  it  could 
manufacture  them;  and  the  power  to  do  these  things  is  implied 
from  the  grant  because  it  is  a  necessary  incident  to  the  powers 
granted.  It  is  true  that  this  species  of  grant,  being  restrictive  of 
individual  rights,  cannot  be  extended  beyond  the  letter  and  spirit 
of  the  statute  creating  it ;  •  but  this  does  not  exclude  the  right  to 
use  any  appropriate  means  to  carry  into  efiFect  the  powers  expressly 
granted  or  necessarily  implied  There  is  a  clear  line  of  distinction 
between  questions  involving  merely  the  mode  of  exercising  powers 
expressly  granted,  and  those  where  there  is  a  total  absence  of  author- 
ity. If  the  power  to  do  a  thing  is  clearly  conferfed,  either  expressly 
or  by  fair  inference,  the  corporation  is  at  liberty  to  adopt  any  appro- 
priate means  for  its  execution  not  expressly  forbidden ;  as  the  mode 
and  manner  of  its  execution,  in  the  absence  of  limitations^  is  left  to 
the  sound  discretion  of  the  corporate  authority.* 

1  Clark  «.  Farrington,  11  Wis.  806  ;  Ind.  859  ;  Clark  «.  School  District,  8R.  I. 

Madison,  Ac.  Plank  Road  Co.  v.  Water-  199 ;  Mead  v,  Keeler,  24  Barb.  (K.  Y.) 

town,  &c.  Plank  Road  Co.,  6  id.  178  ;  New  20  ;   Commercial  Bank  v.  Kewport  Mfg. 

England  Fire  Ins.,  &a  Co.  «.  Robinson,  25  Co.,  16  Wend.  (N,  Y.)  256  ;  McMasters 

Ind.  536  ;  Barry  r.  Merchants*  Exchange  v.  Reed,  1  Grant's  Cas.  (Penn.)  36  ;  Came 

Co.,  1  Sandf.  Ch.  (N.  Y.)  280  ;  Leavitt  v.  v,  Brigham,  89  Me.  85  ;  Moss  v.  Oaklej, 

Blatchford,  5  Barb.  (N.  Y.)  9  ;  Brady  v.  2  HiU  (N.  Y.),  266 ;  Buckley  v.  Briggs,  30 

Brooklyn,  1  Barb.  (N.  Y.)  584  ;  Jackson  Mo.  452. 
V,  Brown,  6  Wend.  (N.  Y.)  590.  •  Dartmouth  College  «.  Woodwud,  4 

a  Moss  V.  Averill,  10  N.  Y.  449  ;  Par-  Wheat.  (U.  S.)  618 ;  Beatty  v.  Knowles» 

tridge  V,  Badger,  25  Barb.  (N.  Y.)  146 ;  6  Pet.  (U.  S.)  162. 

HamUton  v.  Newcastle,  Ac.  R.  R.  Co.,  9  '      *  Johnson,  J.,  in  C.  &  M.  R.  R.  Ca  , 
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Iq  the  one  case,  there  is  an  abuse  of  authority,  in  the  other  a 
usurpation  of  power  which  the  legislature  has  withheld.     In  the 

«.  Himrod  Furnace  Co.,  S7  Ohio  St.  317  ;  of  the  corporate  concerns,  with  whidi 
41  Am.  Rep.  509.  The  (question  as  to  mankind  in  general  are  acquainted.  In 
whether  an  act  done  in  a  different  mode  short,  every  transaction  of  the  company 
from  that  prescribed  by  the  charter  is  established  by  proof  of  direct  authority 
legal,  depends  upon  the  circumstance  from  the  stockholder,  or  implied  from  the 
whether  the  statutory  mode,  as  is  usually  usual  modes  of  doing  their  business,  which 
the  case  in  snch  matters,  is  merely  direc-  is  not  against  law,  or  a  prohibition  con- 
tory,  or  whether  by  usage  the  company  tained  in  their  charter,  is  obligatory  upon 
had  adopted  such  mode  of  executing  its  them.'*  Gould,  J.,  said  :  ''It  is  observ- 
powers ;  and  if  so,  although  the  charter  able  that  the  company  are  not,  in  this 
mode  is  not  pursued,  the  com)iany  is  case,  claiming  a  right,  through  the  agency 
bound.  This  rule  was  well  illustrated  in  of  an  individual,  whose  authority  to  act 
Buckley  v.  Derby  Fishing  Co.,  2  Conn,  for  them  is  denied  by  the  adverse  party. 
252.  In  that  case  an  action  was  brought  It  is,  therefore,  unnecessary  to  inquire 
npon  a  .policy  of  insurance  signed  by  the  whether  in  snch  a  case  evidence  like  the 
president  of  the  cojn])an  J  and  countersigned  pi*esent  could  be  admitted  in  their /at*or 
by  the  cusistant.  The  act  authorizing  the  or  not.  Here  the  demand  is  against  the 
company  to  pursue  the  business  of  insur-  company,  upon  a  contract  executed  in  their 
anee  provided  that  '*  all  policies  of  insur-  name  by  Oillet,  as  president,  and  Wheeler, 
ance  made  by  said  company,  signed  by  the  as  assistant ;  and  both  of  whom,  it  is 
president,  or  in  his  absence  by  the  assistant,  claimed,  were  the  company's  agents  for 
and  eountersigned  by  the  secretary,  shall  be  that  purpose.  But  to  this  claim  it  is  re- 
binding  on  said  company  acconling  to  the  plied,  first,  that  by  the  terms  of  the  act 
terms  and  tenor  thereof."  The  defendants  of  incorporation,  the  company  cannot  be 
insisted  that  they  were  not  liable  upon  the  bound  by  any  contract  unless  it  is  signe<l 
policy,  because  the  secretary  did  not  coun-  by  the  president  and  countersigned  by  the 
tersign  it.  The  plaintiff  showed  by  the  secretary ;  and,  therefore,  that  this  policy, 
books  and  records  of  the  company,  a  prac*  not  being  so  executed,  does  not  bind  them, 
tioe  on  its  part  to  issue  policies  in  this  even  admitting  that  Wkcelcr,  as  assistant, 
way,  and  the  court  held  that  by  such  a  was  de  facto  employed  as  their  agent  for 
course  of  practice  the  company  rendered  the  purpose  of  countersigning.  A  corpora- 
itself  liable,  although  the  policy  was  not  tion  certainly  cannot,  by  its  own  act,  en- 
exeetUed  in  the  mode  required  by  the  char-  large  its  own  capacities,  powers  or  rights  ; 
ter.  "  I  consider  it  to  be  undoubted  but  it  would  be  strange  to  say  that  it  can- 
law,"  said  Hosheb,  J.,  "  that  a  corpora-  not  thus  voluntarily  incur  liabilities.  If  a 
tion  may  incur  a  liability  different  from  corporation,  by  a  corporate  act,  appoints 
the  prescriptions  of  its  charter,  like  indi>  an  agent,  undcrany  name  or  title  whatever, 
viduals  ;  it  is  responsible  for  the  manner  in  for  the  purpose  of  making,  in  its  own  be- 
which  it  permits  its  agents  to  hold  it  out  half,  any  contract  which  it  has  a  right  to 
to  the  world  .  .  .  what  is  usually  done  make,  can  the  coi^oration  itself  impeach 
by  the  agents  of  a  corporation  in  the  trans-  such  a  contract  made  in  its  name  by  that 
action  of  the  business  confided  to  them,  it  agent  by  alleging  its  own  want  of  power 
is  a  fiiir  presumption  that  the  stockholders  to  make  such  an  appointment,  or  to  con- 
are  cognizant  of.  Although  they  reside  tract  by  such  an  agent  ?  The  present  ob- 
in  different  places,  they  have  an  interest  jecdon  must,  to  avail  the  defendants,  go 
in  aof{uainting  themselves  with  the  pro-  to  this  extent.  But  such  a  doctrine  is  in 
ceedings  of  the  corporation.  The  office  violation  of  all  principle.  A  cor^iorate 
where  the  business  is  done  is  open ;  the  body,  by  transgressing  the  limits  of  its 
books  of  the  company  are  subject  to  their  charter,  may  doubtless  incur  a  forfeiture 
inspection  ;  and  it  would  be  absurd  to  of  its  privileges  and  powers ;  but  who 
suppose  them  ignorant  of  those  public  ever  imagined  that  it  could  thus  acquire 
facta,  relating  to  the  ordinary  transaction  an  immunity  to  the  prejudice  of  third  per- 
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former  case,  the  act  may  or  may  not  be  void,  according  to  the  cir- 
cumstances; while  in  the  latter  case  it  is,  so  long  as  it  remains  execu- 

sons  T  The  clause  in  which  the  act  of  in-  whether  the  contract  was  executed  in  the 
corporation  prescribes  the  mode  of  signing  form  prescribed  by  the  act  of  incorpora« 
contains  no  negative  words  ;  that  is,  no  tion  or  not.  We  come,  then,  to  the  sec- 
provision  that  a  contract  signed  in  any  oud  objection  made  by  the  defendants, 
other  mode  than  that  prescribed  shall  not  namely,  that  a  corporation  aggregate  can- 
bind  the  company.  It  would  be  highly  not  appoint  an  agent  except  by  deed  ; 
unreasouable,  therefore,  to  construe  that  and  that  therefore  no  other  evidence 
mode  as  exclusive,  to  the  injury  of  strangers,  than  that  of  a  deed  is  admissible  to  prove 
—  especially  as  the  statute  is  not  in  its  Wheeler's  authority  to  countersign  the 
nature  a  public  one,  and  third  persons  policy.  The  first  proposition  is  generally, 
are,  of  course,  neither  bound  nor  presumed  though  not  universally  true,  as  to  expresi 
to  know  its  provisions.  The  case  Ex  parte  authorities  ;  but  it  applies  to  no  other. 
Meynot,  1  Atk.  196,  though  not  in  point,  If,  then,  the  plaintiffs  were  attempting  to 
contains  a  doctrine  which,  I  think,  has  an  prove  a  specific  act  of  the  company,  ex- 
important  bearing  upon  the  present  ques-  pressly  conferring  upon  Wheeler  the  au- 
tion.  That  was  an  application  to  the  thority  under  which  he  is  claimed  to  have 
lord  chancellor  to  supersede  a  commission  acted,  the  defendants  might  properly  in- 
of  bankruptcy  which  had  been  taken  out  sist  that  the  fact  could  be  proved  in  no 
against  the  petitioner  —  he  being  a  clergy-  other  way  than  by  proof  of  a  corporate  act, 
man.  The  application  was  founded  upon  But  implied  authorities,  which  are  almost 
the  statute  21  Hen.  8,  by  which  clergy-  as  familiar  in  the  law  as  implied  promises, 
men  are  prohibited  under  heavy  penalties  and  which  rest  upon  mere  presumptions, 
from  trading;  and  their  contracts,  as  are  always  proved  by  circumstantial  or 
traders,  are  declared  '  utterly  void  and  of  collateral  facts,  and  can  be  proved  in  no 
no  effect.'  Lord  Hardwicke,  however,  other  way.  Usual  or  frequent  practice  in 
dismissed  the  petition  ;  and  among  other  business  is  the  ordinary  evidence  in  such 
things  observed  :  '  If  a  man  with  his  eyes  cases.  The  general  principle  is  that  one 
open  will  break  the  law,  that  does  not  person,  who  by  permitting  another  to  act 
make  void  the  contract.  It  is,  xmdoubt-  ostensibly  as  his  agent  has  given  him  a 
edly,  very  improper  for  a  person  to  say,  I  credit  with  the  public  as  such,  shall,  in 
have  broke  the  law,  and  therefore,  I  am  favor  of  third  persons,  be  presumed  to 
exempt  from  any  remedy  a  creditor  may  have  authorized  the  latter  to  act  in  that 
have  against  me.'  'I  am  inclined  to  be  character,  and  be  precluded  from  averring 
of  opinion  that  the  contract  shall  be  void  the  contrary.  This  presumption  is  ebtab- 
as  to  the  parson  himself  only  ;  for  it  lished  by  proof  of  usage  or  practice , —  as, 
would  be  a  most  extraordinary  constnic-  that  the  one  has  been  in  the  habit  of  act- 
tion  of  the  statute  that  the  bargain  shall  ing  in  the  name  and  in  behalf  of  the  other, 
be  void  for  his  oum  benefit ;  and  it  would  and  that  the  latter,  either  by  positive  acts 
be  very  mischievous  to  construe  the  act  or  by  acquiescence,  impliedly  recognized 
in  such  a  manner.'  *  Shall  the  bai*gain  be  the  agency.  And  the  presumption,  to  be 
void  for  the  parson* s  benefit  f '  '  This  part  available  to  any  purpose,  necessarily  em- 
•f  the  act  ought  to  be  so  construed  as  to  braces  all  legal  requisites  to  the  creation  of 
make  it  a  penaltyon  Ai^^i^e// 07i/y.'  This  a  valid  authority.  Hence,  a  deed,  a  by- 
reasoning,  1  repeat,  applies  strongly,  by  law,  or  a  record,  may  as  well  be  presumed 
analogy,  to  the  question  before  the  court,  as  any  other  fact.  The  Mayor  of  King- 
And  if  the  petitioner,  in  that  case,  was  ston -upon- Hull  v.  Homer,  Cowp.  102.  It 
bound  by  his  contract,  notwithstanding  may  be  objected  that  the  usage  in  this 
the  strong  language  of  the  statute  of  21  case,  not  being  ancient,  can  afford  no  evi- 
Hen.  8,  a  fmiiori,  it  would  seem,  ought  deuce  of  Wheeler's  authority.  But  the 
the  policy,  in  the  present  case,  to  bind  the  rule  requiring  a  usage  to  be  ancient  to 
cjomiwny,  if  Wheeler  was  actually  their  found  a  presumption  is  not  ii»  pari  ma- 
a<^iit  for  the  purpose  of  countersigning,  —  teria.    When  a  title  or  interest  is  to  be 
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toryy  as  to  interested  parties  who  have  not  acquiesced  thereiny  absolviely 
void  under  any  and  all  drcumdances}    Gray,  C.  J.,*  in  a  masterly 

presumed  from  possession,  enjoyment,  or  Globe  Works,  101  Mass.  57  ;  8  Am.  Rep. 
U9tr,  lapse  of  time  is  essential.  But  that  822  ;  Ashbury  Railway,  &c.  Co.  v.  Riche, 
rale  has  a  different  object,  and  is  founded  L.  R.  7  U.  L.  668.  The  mode  of  doing 
u^ion  different  principles  from  any  in-  an  act  is  not  exclusive  but  concurrent. 
volved  in  the  present  question.  It  is  de-  Hood  v.  New  York  &  N.  H.  R.  R.  Co.,  22 
signed  to  quiet  long  and  uninterrupted  Conn.  609  ;  but  where  there  is  no  legal 
possession,  enjoyment,  or  user,  by  disuour-  power  to  do  an  act,  there  can  be  no  estop- 
aging  stale  and  dormant  claims,  and  can  pel,  and  the  want  of  authority  may  be  set 
hare  no  application  at  all  to  questions  like  up  to  defeat  it.  Buckley  v.  Derby  Fishing 
the  present.  But  how,  it  is  asked,  can  the  Co.,  2  Conn.  252.  While  it  is  true  that 
usage  of  a  corporation  which  is  an  inyisible  corporations  ai-e  generally  bound  by  their 
body,  existing  only  in  contemplation  of  law,  contracts  when  under  seal  as  much  as  indi- 
be  proved,  or  even  known  f  I  answer,  by  viduals,  yet  where  a  corporation  is  created 
the  acts  of  its  officers  or  acknowledged  for  particular  purposes,  with  special  pow- 
agents,  in  the  nuinagement  of  its  ordinary  ers,  the  contract,  though  under  their 
concerns.  This  point  was  conceded  by  corporate  seal  regularly  affixed  thereto, 
counsel,  and  decided  by  the  court,  in  Rex  does  not  bind  it,  if  it  appears  from  the  ex- 
V.  Bigg,  3  P.  Wms.  419  ;  and  in  the  case  press  provisions  of  the  statute  creating  the 
of  The  Mayor  of  Kingston-upon-HuU  «.  corporation,  or  by  necessary  and  reason- 
Homer,  anUj  this  species  of  evidence  was  able  inference  from  its  enactment,  that 
admitted  to  establish  a  claim  in  favor  of  a  the  contract  was  ultra  vires,  that  is,  that 
corporation.  Now,  the  evidence  offered  the  legislature  meant  that  such  a  contract 
in  the  present  case,  whether  sufficient  to  should  not  be  made  ;  and  if  it  is  not  made 
prove  the  fact  or  not,  certainly  conduces  out  that  the  act  prohibits  the  contract,  it 
to  prove  that  WTueler  was  in  the  habit  of  must  be  enforced.  South  Yorkshire,  &c. 
countersigning  contracts  as  agent  for  the  Co.  v.  Great  Northern  Railway  Co.,  9 
company  ;  that  his  acts  in  that  charac-  Exch.  55  ;  Mayor,  &c.  of  Norwich  v,  Nor- 
ter  have  been  recognized  as  valid  by  the  folk  Railway  Co.,  4  £.  &  B.  897.  Like 
proper  officers  of  that  body  ;  and  that  the  natural  persons  they  have  capacity  to  do 
corporation,  knowing  or  having  in  its  own  wrong  ;  and  when  in  their  contracts  and 
books  and  records  the  means  of  knowing  dealings  they  break  over  the  restraints 
the  fact,  has  acquiesced  in  his  agency,  and  imposed  upon  them,  an  exemption  from 
in  the  present  instance  taken  advantage  of  liability  cannot  be  claimed  on  the  mero 
it  by  retaining  the  premium  note."  In  ground  that  they  have  no  power  thus  to  act. 
White  V,  The  Derby  Fishing  Co.,  2  Conn.  The  objection  that  an  act  was  **uUra  vires  " 
26,  it  was  held  that  banks  and  other  cor.  imports,  not  that  the  corporation  could 
[K>ration8  of  similar  nature,  authorized  by  not,  and  did  not  in  fact,  make  the  unau- 
their  act  of  incorporation  to  contract  in  a  thorized  contract,  but  that  it  ought  not  to 
particular  mode,  may  by  a  course  of  prac-  have  made  it ;  and,  therefore,  rests  upon 
tice  render  themselves  liable  on  instru-  the  violation  of  trust  or  duty  toward  the 
ments  executed  in  a  different  mode.  Thus,  shareholders;  and  hence  it  is  not  to  be 
where  the  statute  provided  that  all  notes  entertained,  where  its  allowance  will  do  a 
and  contracts  signed  by  the  president,  greater  wrong  to  innocent  third  parties. 
and  countersigned  by  the  secretaiy,  should  Bissell  v.  Michigan  Southern.  &c.  R.  R. 
be  valid,  it  was  held  that  an  issue  of  notes  Co.,  22  N.  Y.  258.  Although  bonds  is- 
and  bills  signed  by  the  president,  bound  sued  by  a  bank  are  illegal,  yet  the  bank 
the  corporation.  may  be  liable  in  equity  for  money  advanced 
1  Zabriskie  r.  Cleveland,  &c.  R  R.  Co.,  upon  them.  Whitney  v.  Peay,  24  Ark. 
23  How.  (U.  S.)  881 ;  Monument  Bank  v.  26.     In  a  statute  authorizing  a  medical 


«  Davis  V.  Old  Colony  R.  R.  Co.,  131  Mass.  258;  41  Am.  Rep.  221. 
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opinion,  in  which  he  carefully  reviews  the  cases,  and  clearly  states 
the  principles  and  distinctions  which  underlie  questions  of  coipo- 
rate  power,  says :  "  A  corporation  has  authority  to  do  such  business 
as  it  is  authorized  by  its  act  of  incorporation,  and  no  other.  It  is 
not  held  by  the  government,  nor  the  stockholders,  as  authorized  to 
make  contracts  which  are  beyond  the  scope  and  purposes  of  its 
charter.  It  is  not  vested  with  all  the  capacities  of  a  natural  person, 
or  of  an  ordinary  partnership,  but  with  such  only  as  its  charter 
confers.  If  it  exceeds  its  chartered  powers,  not  only  may  the  gov- 
ernment take  away  its  charter,  but  those  who  have  subscribed  to  its 
stock  may  avoid  any  contract  made  by  the  corporation  in  clear  ex- 
cess of  its  powers.  If  it  makes  a  contract  manifestly  beyond  the 
powers  conferred  by  its  charter,  and  therefore  unlawful,  a  court  of 
chancery,  on  the  application  of  a  stockholder  who  has  not  partici- 
pated or  acquiesced  in  the  act,  will  restrain  the  corporation  from 
carrying  out  the  contract;  and  a  court  of  common  law  will  not  sus- 
tain an  action  on  the  contract.  Every  person  who  enters  into  a  con- 
tract with  a  coiyoration  is  bound  at  his  peril  to  take  notice  of  the 
legal  limits  of  its  capacity^*  —  especially  where  the  act  incorporating 
it  is  in  terms  declared  to  be  a  public  act^ 

college  to  mortgage  its  property  to  enable  maj,  by  such  acts,  aoqnire  title  to  pro}»- 
theni  to  raise  funds,  a  proviso  restricting  erty,  and  transmit  it  to  others.  Farmeni* 
the  use  of  the  premises  so  authorized  k  Millers*  Bank  of  Milwaukee  v.  Detroit 
to  be  mortgaged  was  held  not  to  apply  to  &  Milwaukee  K  K  Co.,  17  Wis.  37*2; 
purchasers  under  a  foreclosure  of  such  Bissell  v.  Michigan  Southern,  &c.  B.  K. 
mortgage.  Medical  College  of  Ohio  v.  Co.,  22  N.  T.  25S.  The  ezpresiiion  ulLi-a 
Zeigler,  17  Ohio  St.  52.  A  person  who  vires  in  reference  to  corporate  acts  is  ini- 
purchases  the  bonds  of  a  municipal  corpo-  ployed  in  different  senses.  1.  It  applies 
ration,  without  actual  notice  of  any  spe-  to  acts  entirely  unauthorized.  2.  To  acts 
cial  directions  given  tb  the  officers  of  the  which  require  the  consent  of  the  stock- 
corporation  respecting  their  sale,  will  not  holders,  but  which  have  been  attempted 
be  bound  by  such  directions,  if  he  neglected  without  such  consent.  3.  To  acts  which 
to  make  inquiries  through  want  of  caution  are  authorized  for  certain  limited  or  speci> 
only,  and  not  with  a  design  of  avoiding  fied  purposes,  but  which  are  exercised 
knowledge.  DeVoss  ».  City  of  Richmond,  for  another  purpose.  4.  To  acts  which 
18  Gratt.  ( Va.)  338.  There  is  a  difference  are  authorized  to  be  exercised  in  a  certain 
hetioeen  er£rcinng  pcnoers  wholly  foreign^  mode,  but  which  are  exercised  in  a  dif- 
and  extrcisirig  lecfiiimaU  povoers  to  an  im-  ferent  mode.  McPherson  r.  Foster,  43 
proper  exteiU.  Thus,  a  mining  corpora-  Iowa,  48  ;  Miners'  Ditch  Ca  r.  Zellen- 
tion  which  buys  more  land  than  the  law  bach,  37  Cal.  543. 

allows  commits  a  wrong  which  can  only         ^  Whittenton  Mill  v,  Upton,  10  Gimy 

be  inquired  into  by  the  State  ;  and  it  does  (Mass.),  682  ;  Richardson  v,  Sibley,  11  Al- 

not  thereby  lose  its  rights  as  against  tres-  len  (Mass.).  65  ;  Pearce  v.  Madison,  &c 

passers.     Whitman  Mining  Co.  v.  Baker,  R.  R.  Co.,  21  How.  (U.  S.)  441 ;  East  Ang- 

8  Nev.  386.     And  even  acts  done  by  cor-  lian  v.  Eastern  Counties  Railway  Co.,  11 

]K)ration8  in  violation  of  their  charters  are  C.  B.  775  ;  Ashbury  RaUway,  &c.  Co.  p. 

not  in  all  cases  necessarily  vwd.    They  Riche,  L.  R.  7  H.  L.  653. 
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The  same  rules  apply  to  a  corporation  that  apply  to  individuals ; 
and  if  a  contract  is  made  by  it  which  is  prohibited  by  law,  it  can- 
not enforce  it,  because  the  act  is  illegal  and  it  is  in  pari  delicto 
with  the  other  party.  Thus,  in  a  New  York  case,^  the  plaintiff  was 
a  corporation  created  under  a  special  act,  by  which  it  was  author- 
ized, among  other  things,  "  to  grant,  bargain,  sell,  buy,  or  receive 
all  kinds  of  property,  real,  personal,  or  mixed,  or  to  hold  the 
same  in  trust  or  otherwise  .  .  .  and  to  advance  moneys  .  .  . 
upon  any  property,  real  or  personal,  on  such  terms  or  commissions 
as  may  be  established  or  approved  by  the  directors."  The  action 
was  brought  for  the  collection  of  two  notes  for  $8,000  each,  exe- 
cuted by  the  defendants,  and  payable  to  their  own  order  and  in- 
dorsed by  them  to  the  plaintiff  before  they  became  due.  The 
answer  alleged,  substantially,  that  the  plaintiff  was  a  corporation 
created  by  special  act  of  the  New  York  legislature,  and  that  it 
had  engaged  in  the  business  of  banking  in  violation  of  the  laws 
of  the  State,  and  discounted  the  notes  in  suit  in  the  course  of  that 
business,  and  that  the  notes  were  made  for  the  purpose  of  raising 
money  upon  them,  and  that  they  were  discounted  by  the  plaintiff 
and  passed  to  the  defendant's  credit  upon  the  plaintiffs  books.  The 
general  statutes  of  New  York  prohibited  any  corporation,  not  ex- 
pressly incorporated  for  that  purpose,  from  carrying  on  that  busi- 
ness, and  the  constitution  of  the  State,  section  4,  article  8,  prohibited 
the  State  legislature  from  passing  any  act  granting  a  special  charter 
for  banking  business.  The  court  held  that  the  transactions  between 
the  plaintiff  and  the  defendants  constituted  banking  business  within 
the  meaning  of  the  statute,  and  that  the  defendant  was  not  es- 
topped from  setting  up  the  invalidity  of  the  notes,  as  the  transaction 
was  one  expressly  forbidden  by  the  laws  of  the  State.  Daniels,  J., 
in  a  very  able  opinion,  among  other  things,  says:  "If  the  position 
urged  upon  the  consideration  of  the  court  (by  the  plaintiff)  should 
receive  its  sanction,  the  statute  whose  restraint  has  been  violated 
would  be  practically  repealed.  For  it  would  be  held  that  what  the 
legislature  have  declared  that  the  plaintiff  should  not  do  might 
safely  be  carried  on  under  the  sanction  of  the  courts.  That  would 
render  the  statute  nugatory,  which  would  violate  the  duty  and 
authority  vested  in  the  court,  and  rendered  obligatory  upon  it 
The  notes  could  not  be  discounted,  and  received  in  plain  violation 

1  New  York  Trust  k  Lain  Co.  ».  Helmer,  12  Hun  (N.  Y.),  35. 
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of  the  terms  of  the  statute  of  the  State."  ^  In  a  late  Pennsylvania 
case  ^  the  same  rule  was  adopted  where  a  national  bank,  contraiy 
to  the  prohibition  of  the  national  banking  act,  took  a  mortgage 
of  real  estate,  partly  to  secure  a  fiUure  loan,  and  partly  to  secure 
the  pajrment  of  pre-existing  notes.  The  court  had  previously  held 
that  a  mortgage  given  to  secure  the  payment  of  future  loans  was 
ultra  ^ires,^  and  in  the  case  first  cited  they  held  that  as  to  the 
ftiture  loans,  the  mortgage  was  void,  but  was  good  as  to  those  exist- 
ing when  the  mortgage  was  made.  The  doctrine  of  estoppel  in 
pais  does  not  extend  so  far  as  to  enable  a  corporation  to  do,  in 
eflTect,  what  is  forbidden  by  law,  or  what  it  is  otherwise  wholly  inca- 
pable of  doing  ;  and  when  a  contract  is  wholly  vltra  vires,  it  cannot 
acquire  validity  from  the  circumstance  that  it  has  been  treated  and 
acted  upon  by  the  parties  as  a  valid  transaction.^  Thus,  where  a 
lease  was  made  by  a  railroad  company,  of  its  property  and  fran- 
chises which  it  had  no  power  to  make,  it  was  held  that  it  had  no 
power  to  ratify  it  by  accepting  rent  upon  it* 

Sec.  170.  Ultra  Vires,  oontinned:  niostratioiis. — There  is  no  ques- 
tion but  that  railroad  corporations  have,  as  auxiliary  or  incident  to 
their  main  or  authorized  business,  all  the  powers  which  an  indi\adual 
would  have  under  the  same  circumstances ;  and  the  extent  of  these 
powers  is  to  be  determined,  not  only  by  reference  to  the  express 
powers  conferred  by  the  charter,  but  also  to  the  nature,  extent,  and 
necessities  and  conveniences  of  the  business  and  of  the  public. 
They  have  the  power  to  take  and  grant  property  and  assume  obliga- 
tions, in  the  same  manner  that  an  individual  might,  for  the  construc- 
tion of  their  road,  and  for  supplying  it  with  the  necessary  machinery, 
appliances,  and  conveniences  for  the  conduct  of  their  business  in  all 
its  departments.  Thus,  it  has  been  held  that  a  railroad  company 
may  erect  a  telegraph  along  its  roadway,  as  incidental  to  its  primary 
business.*    So  it  has  been  held  that  it  may  put  up  refreshment- 

1  Firemen's  Ins.   Co.   v.  Ely,  2  Cow.  *  In  re  Comstock,  3  Sawyer   (U.    S. 

(N.  Y.)  678  ;  New  York  Life  Ins-  &  Trust  C.  C),  218. 

Co.   V.    Beebe,   7    N.    Y.    864 ;    Seneca  *  Ogdensburgh,  &c.  R.  R.  Co.  v.  Ver- 

County  Bank  v.  Lamb,  26  Barb.  (N.  Y.)  mont,  Ac.  R.  R.  Co.,  4  Hun  (N.  Y.),  268. 

595  ;  Barton  v.  Port  Jackson  Plank  Road  •  Western  Union  Tel.  Co.  v.  Rich,  19 

Co.,  17  id.  897  ;  DeWitt  v.  Brisbane,  16  Kan.  517  ;  Prather  v.  Western  Union  TeL 

N.  Y.  508  ;  Kichie  v.  Ashbury  Ry.  Co.,  Co.,  89Ind.  501.    See  New  York  City,  kc. 

7  Irish  A  pp.  658.  R.  R-  Co.  v.  Central  Union  Tel.  Ca,  21 

«  Woods  V.   People's  National   Bank,  Hun  (N.  Y.),  261,  where  it  was  held  that 

83  Ponn.  St.  57.  a  telegraph  coippany  had  no  authority  to 

«  FowIpi-  v.  Scully,  72  Penn.  St.  456.  erect  its  poles  upon  the  roadway  of  a  rail- 
road company  without  its  permission. 
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rooms  along  the  line  of  its  road  for  the  convenience  of  passengers;^ 
and  undoubtedly  instances  might  arise  where  it  would  have  author- 
ity to  put  up  hotels  upon  the  line  of  the  road  for  a  similar  purpose, 
where  the  interests  of  the  corporation  and  of  the  travelling  public 
require  it  This  is  upon  the  principle  that  a  corporation  has,  in 
addition  to  its  special  powers,  implied  authority  to  do  all  acts  neces- 
sary for  the  full  and  complete  utilization  of  its  special  powers  which 
are  not  expressly  or  impliedly  excluded  by  the  terms  of  the  grant 
Thus,  a  railroad  company  has,  as  incident  to  its  business,  the  right 
to  engage  in  the  cartage  of  goods  to  and  from  its  depots.^  So,  where 
the  charter  confers  upon  the  company  authority  "  to  contract  for  the 
transportation  and  delivery  of,  and  to  transport  and  deliver  persons 
and  property  conveyed  over  its  road  beyond  its  termini,"  it  has,  as 
idcident  to  such  power,  the  right  to  purchase  and  run  a  steamboat 
from  the  termini  of  its  road  to  the  line  of  another.^    But  imder  an 

1  Flanagan  v.  Great  Western  Railway  Champlain,  and  subsequently  sold  one  of 
Co.,  L.  R.  7  Eq.  116.  these  boats  and  furniture  to  tbe  defend- 

2  Attorney -General  v.  Grand  Trunk  ants,  and  after  the  sale  repaired  the  boat 
R.  R.  Co.,  16  DecisionB  des  Tribunaux  and  furniture  at  a  machine  shop  purchased 
(L.  C),  9.  ofthetransportation  company,  and  brought 

*  In  Shawmnt  Bank  v.  .Plattsburgh,  an  action  for  such  furniture  and  repairs. 
&e.  R.  R.  Co.,  31  Vt.  491,  a  note  given  It  was  held  that  they  could  recover.  The 
by  a  railroad  company  in  payment  for  a  court,  Rbdfi eld,  C.  J.,  said:  "The defence 
steamboat  under  such  a  charter,  was  held  is,  that  the  contract  of  purchase  by  which 
to  be  valid  and  binding  upon  it.  See  also  the  plaintiffs'  company  acquired  the  title 
Rutland,  &c.  R.  R.  Co.  v.  Proctor,  29  id.  of  this  boat  and  furniture  sold  the  defend- 
95  ;  Wheeler  v.  Sau  Francisco,  &o.  R.  R.  ants,  and  of  the  shop  at  which  the  re- 
Co.,  31  Cal.  46.  A  corporation  created  pairs  were  done,  was  beyond  their  powers, 
for  the  purpose  of  mining  and  transport-  or  as  denominated  in  the  books,  ultra 
ing  coal,  with  power  to  purchase  articles  mres.  It  does  not  appear  that  the  stock- 
f  or  that  purpose,  is  held  to  have  power  to  holders  of  the  plaintiffs'  company  have 
purchase  and  run  a  steamboat,  to  trans-  ever  objected  to  their  making  the  pur- 
port and  deliver  coaL  Calloway  Co.  v.  chase,  or  running  the  boats  in  connection 
Clark,  32  Mo.  305  ;  Moss  v.  Averill,  10  with  their  road.  If  we  regarded  the  ques- 
N.  Y.  449 ;  Pearce  v.  Madison,  &c.  R.  R.  tion  properly  before  the  court  for  deter- 
Co.,  21  How.  (U.  S.)  442.  See  Downing  mination,  we  should  not  at  first  view, 
V.  Mount  Washington,  &c.  Co.,  40  N.  U.  certainly,  be  inclined  to  question  that 
230  ;  Wiswall  v.  Greenville,  &c.  Plank  such  a  purchase  is  beyond  the  powers  of 
Road  Co.,  3  Jones  (N.  C.)  Eq.  188;  the  company.  And  if  the  stockholders  had 
Watt's  Appeal,  78  Penn.  St.  370.  In  applied  to  a  court  of  equity  at  the  time,  to 
Rutland  &  Burlington  R.  R.  Co.  ».  Proc-  have  the  directors  enjoined  from  making 
tor,  29  Vt.  93,  where  the  plaintiffs,  a  rail-  the  purchase,  the  current  of  English  de- 
way  company,  chartered  with  the  usual  cisions  would  probably  have  justified  the 
privileges  and  limitations,  in  order  to  injunction.  And  possibly  had  the  State 
compete  in  business  and  improve  the  pro-  interfered  by  way  of  scire  facias  or  quo 
fits  of  their  road,  in  all  probability  in  warravio,  the  excess  of  power  thus  exer- 
good  faith,  purchased  the  boats  and  appur-  ciaed  by  the  company  might  be  regarded 
tenances  of  a  corporation  formed  for  car-  as  sufficient  reason  for  revoking  their 
rying  freight    and   passengers  on    Lake  charter.    We  say  this  may  possibly  be  so 
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ordinary  charter,  although  the  company  is  authorized  to  do  all  that 
is  necessary  to  put  its  railroad  in  operation,  it  is  held  not  to  possess 

regarded,  but  it  is  not  common  in  prac-  ing  the  funds.     And  in  that  case  the  title 
tice  for  the  courts  to  declare  the  forfeiture  to  the  property  will  have  passed  from  the 
of  a  railway  charter  when  the  directors  transpoitation  company,  prima  facic^  into 
have  proceeded  in  good  faith,   and  the  vthe  directors  as  natural  persons.     In  such 
property  of  the  company  is  not  brought  in  a  state  of  the  title  the  directors  might 
peril.     But  no  such  step  has  been  taken,  most  undoubtedly  dispose  of  the  property, 
nor  is  this  an  action  by  which  the  com-  and  collect  the  avails  as  a  legitimate  mode 
pany  are  sought  to  be  charged  for  a  con-  of  restoring  the  funds  misapplied  to  the 
tract  beyond  the  fair  scope  of  their  charter,  company.      And    for  this  purpose   they 
The  defendants  seek  to  make  this  defence  might  most  unquestionably  take  the  aecu- 
upon  the  ground  that  the  excess  of  power  rities  upon  sale  of  the  property,  payable 
thus  assumed  by  the  company  is  illegal,  to  the  company,  or  stipulate  that  the  pur- 
and  renders  all  contracts  connected  with  chaser  should  pay  the  company.     And 
the  transaction  inoperative  by  reason  of  this,  so  far  from  being  a  continuance  of 
such  illegality.     If  there  had  been  a  posi-  the  perversion  of  the  charter  powers,  is  the 
tive  prohibition  of  entering  into  a  particu-  surest  and  only  obvious  mode  of  restoring 
lar  class  of  contracts,   and  especially  if  the  funds  to  their  proper  channeL     The 
such  contracts  had  been  declared  void  by  only  wrong  in  the  directors  is  in  having 
the  charter  of  the  company,  or  the  general  exceeded  their  powers,  and  the  transaction 
laws  of  the  State,  most  unquestionably  no  with  the  defendants,  so  far  as  it  goes,  will 
action  would  lie  upon  the  prohibited  con-  tend  to  restore  a  portion  of  the  money  to 
tract.     But  when  no  such  prohibition  ex-  its  rightful  proprietor  ;  and  of  this  the 
ists,  and  it  is  only  by  construction  of  the  defendants  ought  not  to  complain,  as  they 
charter  that  a  class  of  contracts  are  de-  are  confessedly  solicitous    to    bring    the 
clared  to  be  beyond  the  powers  of  the  directors  of  the  plaintiffs'  company  back 
company,  and  when  upon  this  point  there  to  their  legitimate  functions.    And  if  they 
is  such  reasonable  ground  of  doubt  as  to  should  dispose  of  all  the  property  pur- 
induce  a  court  to  suppose  the  directors  chased  in  this  mode,  in  the  manner  this  is 
may  have  acted  in  good  faith,  and  where  sold  to  the  defendants,  it  will  go  far  to 
the  question  is  rained  by  one  having  no  restore  them  to  their  appropriate  place,  — 
interest  in  it,  except  for  purposes  of  unjust  the  treasury  of  the  plaintiffs,  —  for  the 
advantage,  courts  have  never  been  inclined  benefit  of  the  company  and  its  stock  hold- 
to  listen  to  the  objections.     In  the  pres-  ers."  Bat  where  there  is  no  express  or  im- 
eqt  case,  the  most  favorable  view  for  the  plied  authority,  the  company  has  no  power 
defendants,  as  it  seems  to  us,  is  that  the  to  purchase  or  operate  steamboats  in  con- 
directors  of  the  plaintiffs'  company  ex-  nection  with  its  road.     Thus  in  Coleman 
ceeded  their  powers  in  making  the  pur-  v.  The  Eastern  Counties  Ry.  Co.,  10  Beav. 
chase,  and  that,  therefore,  the  title  of  the  1,  Lord  Langdale,  at  the  suit  of  a  share- 
boats  and  apparatus  did  not  vest  in  the  holder,  restrained  the  corporation  from  us- 
oompany  ;    and    consequently,    that  the  iHg  its  funds  to  establish  a  steam  commu- 
funds  which  the  directors    appropriated  nication  between  the  terminus  of  the  road 
for  the  purpose  were  misappropriated,  and  (Harwich)  and  the  northern  ports  of  Europe, 
the  directors  may  be  compelled  to  account  The  directors  of  the  company  vimiicat«d  the 
for  them  to  the  company,  for  the  benefit  appropriation  as  beneficial  to  the  company, 
of  the  stockholders.      And  possibly  the  and  upon  the  ground  that  similar  arrange- 
funds  so  misapplied  might  have  been  pur-  ments  were  not  unusual  among  railway 
sued  into  the  hands  of  the  transportation  companies.    Lord  Lanodale  said  :  "  Am- 
company  by  showing  the  insolvency  of  the  pie  powers  are  given  for  the  purpose  of 
directors  ;  but  this  must  have  been  done  constructing  and  maintaining  the  railway, 
at  once,   and    any  considerable  acquies-  and  for  doing  all  those  things  required  for 
cence  in  the  transaction  will  prevent  the  its  proper  use  when  made.     But  I  appre- 
stockholders  or  the  company  from  pursu-  bend  that  it  has  nowhere  been  stated  that 
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the  implied  power  to  purchase  or  run  steamboats  in  connection 
therewith.^    But  it  may  enter  into  a  contract  with  another  corpora- 

a  railway  company,  as  such,  has  power  to  note,  it  was  held  that  no  reooTeiy  uould 
enter  into  all  sorts  of  9ther  transactions,  be  had,  because  the  consolidation  was  in- 
Indeed,  it  has  been  very  properly  admit-  valid,  and  hence  there  was  a  total  lack  of 
ted  that  railway  companies  have  no  right  authority  on  the  part  of  the  managers  to 
to  enter  into  new  trades  or  businesses  not  bind  the  companies  in  that  way.     Camp- 
pointed  out  by  the  acts.    But  it  has  been  bell,  J.,  in  delivering  the  opinion  of  the 
contended  that  they  have  a  right  to  pledge,  court,  said  :  **  The  rights,  duties,  and  ob- 
withoat  limit,  the  funds  of  the  company  ligations  of  the  defendants  are  defined  in 
for  the  encouragement  of  other  transac-  the  acts  of  the  legislature  of  Indiana,  un- 
tions,  however  various  and  extensive,  pro-  der  which  they  are  organized,  'and  refer- 
vided  that  the  object  of  that  liability  is  to  ence  must  be  had  to  these  to  ascertain 
increase  the  traffic  upon  the  railway,  and  the  validity  of  their    contracts.      They 
thei*eby  to  increase  the  profit  to  the  share-  empower  the  defendants  respectively  to  do 
holders.     There  is,  however,  no  authority  all  that  was  necessary  to  construct   and 
for  anything  of  that  kind.     It  has  been  put  in  operation  between  the  cities  which 
stated  that  these  things,  to  a  small  extent,  are  named  in  the  act  of  incorporation, 
have  been  frequently  done  since  the  estab-  There  was  no  authority  of  law  to  consoli- 
lishment  of  railways  ;  but  unless  the  acts  date  these  corporations,  and  to  place  both 
so  done  can  be  proved  to  be  in  conformity  under  the  same  management,  or  to  sub- 
with  the  powers  given  by  the  special  acts  ject  the  capital  of  the  one  to  answer  for 
of   Parliament    under   which  those  acts  the  liabilities  of  the  other.     But  in  addi- 
were  done,  they  furnish  no  authority  what-  tion  to  that  act  of  illegality,  the  managers 
ever.     In  the  East  Anglian  Railway  Com-  of  these  corporations  estaUished  a  steam- 
pany  v.   The   Eastern  Counties    Railway  boat  line  to  ran  in  connection  with  the 
Company,  11  C.  B.  803,  the  court  say  the  railroad,  and  thereby  diverted  their  capi- 
statute  incorporating  the  defendants'  com-  tal  from  the  objects  contemplated  by  their 
pany  gives  no  authority  respecting  the  charters,  and  exposed  it  to  perils  for  which 
bills.in  Parliament  promoted  by  the  plain-  there  vas  no  sanction.    Now,  persons  deal- 
tiffs,  and  we  are  therefore  bound  to  say  ing  with  the  managers  of  a  corporation 
that  any  contract  relating  to  such  bills  is  must  take  notice  of  the  limitations  im- 
not  justified  by  the  act  of  Parliament,  and  ^oaed  upon  their  authority  by  the  act  of 
not  within  the  scope  of  the  authority  of  incorporation.     Their  powers  are  conceded 
the    company    as  a  corporation,   and    is  in  consideration  of  the  advantage  the  pub- 
therefore  void."  lie  is  to  receive  from  their  discreet  and 
*  Pearce  v.  Madison,  &c.  R  R.  Co.,  21  intelligent  employment,   and  the  public 
How.  (U.  S. )  441 ;  St.  Joseph  v.  Saville,  have  an  interest  that  neither  the  man- 
89  Mo.  460  ;  Hoagland  p.  St  Joseph  R  R.  agers  nor  the  stockholders  of  the  corpora- 
Co.,  S9  id.  451.     In  Pearce  v.  Madison,  tion  shall  transcend  their  authority."     He 
&c.  R.  R.  Co.,  anUy  the  question  turned  then  referred  to  Colma^i  v.  Eastern  Coun- 
rather  upon  the  validity  of  the  consolida-  ties  Railway  Co.,  10  Beav.  1 ;  East  An- 
tion    of  the    companies    than  upon    the  glian  Railway  Co.    v.   Eastern    Counties 
power  of  the  companies  to  purchase  and  Railway  Co.    11  C.  B.  777  ;  Macgregor  v, 
ran  the  steamboat     In  that  case  two  cor-  Dover,  Ac.  RaUway  Co.,  18  Q.  B.  618,  and 
porations  created  under  the  laws  of  Indi-  continued  :  **  It  is  contended  that  because 
ana  to  construct  distinct,  but  connecting  the  steamboat  was  delivered  to  the  defend- 
lines  of  railroad,  consolidated  their  lines  ants,  and  has  been  converted  to  their  use, 
by  agreement,  and  conducted  both  lines  they  are  responsible.     It  is  enough  to  say 
under  one  management  without  legislative  in  reply  to  this,  that  the  plaintiff  was  not 
authority.  After  the  consolidation,  the  con-  the  owner  of  the  boat,*  nor  does  he  claim 
Holidated  company  purchased  a  steamboat  under  an  assignment  of  the  owner's  inter- 
to  nm  upon  the  Ohio  river  in  connection  est.     His  suit  is  instituted  on  thft  notes, 
^•i:ll  its  road.     In  an  action  upon  the  as  on  indorsee,  and  the  only  question  is. 
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tion  or  person^  to  provide  and  operate  a  suitable  steam-vessel  for 
the  transportation  of  traffic  coming  by  its  line^  and  such  contract 
will  be  valid.^  It  has  been  held  in  England  that  it  has  no  authority 
to  guarantee  to  such  corporation  or  person  a  certain  profit  from  the 
business  /^  but  a  diflFerent  doctrine  is  held  in  this  country,  where  the 
authority  to  make  any  contract  in  that  respect  exists.  Thus,  a  rail- 
road company  whose  railroad  extended  across  the  State  of  Wiscon- 
sin, from  Lake  Michigan  to  the  Mississippi  Biver,  and  which  was 
authorized  by  its  charter  to  make  "  such  contracts  with  any  other 
pei'sou  or  corporation  whatsoever  as  the  management  of  its  railroad 
and  the  convenience  and  interest  of  the  corporation  and  the  conduct 
of  its  affairs  may  in  the  judgment  of  its  directors  require;"  and  by 
general  laws,  to  make  such  contracts  with  any  railroad  company 
whose  road  terminates  on  the  eastern  shore  of  Lake  Michigan  "  as 
will  enable  them  to  run  their  roads  in  connection  with  each  other  in 
such  manner  as  they  shall  deem  most  beneficial  to  their  interest ;  ** 
and  "  to  build,  construct  and  run,  as  part  of  its  corporate  property, 
such  number  of  steamboats  or  vessels  as  they  may  deem  necessary  to 
facilitate  the  business  operations  of  such  company  or  companies ; " 
and  also  "  to  accept  from  any  other  State  or  territory  of  the  United 
States,  and  use,  any  powers  or  privileges  applicable  to  the  carrying 
of  persons  and  property  by  railway  or  steamboat  in  said  State  or 
territory,"—  has  the  power,  for  the  purpose  of  carrying  passengers 
and  freight  in  connection  with  its  own  railroad  and  business,  to  enter 
into  an  agreement  with  the  proprietors  of  steamboats  running,  by 
way  of  the  Great  Lakes,  between  its  eastern  terminus  and  BufTalo  in 
the  State  of  New  York,  by  which  it  guarantees  that  the  gross  earn- 
ings of  each  boat  for  two  years  shall  amount  to  a  certain  sum. 
The  general  doctrine  upon  this  subject  is  now  well  settled.  The 
chailer  of  a  corporation,  read  in  connection  with  the  general  laws 
applicable  to  it,  is  the  measure  of  its  powers,  and  a  contract  mani- 

had  the  corporation  the  capacity  to  make  without  notice  of  this  defect,  the  question 
the  contract,  in  the  fulfihnent  of  which  would  hare  been  quite  different.  Lezing- 
they  were  executed  t  The  opinion  of  the  ton  v.  Butler,  U  Wall.  (U.  S. )  282  ;  Ma- 
court  is,  that  it  was  a  departure  from  the  con  «.  Shores,  97  U.  S.  272  ;  Monument 
business  of  the  corporation,  and  that  their  National  Bank  v.  Globe  Works,  101  Mass. 
officers  exceeded  their  authority."    In  this  67. 

case  there  was  no  question  made  but  that        ^  South  Wales  R.  R.  Co.  v.  Redmond, 

the   pkintiff  took  the  notes  with   full  10  C.  B.  n.  8.  675. 
knowledge  of  the  defect  in  the  original        *  Colman  v.  Eastern  Counties  By.  Co., 

consideration.      Had    the    proof    shown  10  Bear.  1. 
him   to  have  been  a  bond  JUU  holder 
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festly  beyond  those  powers  will  not  sustain  an  action  against  the 
corporation.  But  whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  regarded  as  incidental  to 
the  objects  for  which  the  corporation  is  created,  is  not  to  be  taken  as 
prohibited.^ 

A  railway  company  has  no  implied  power  to  build  a  camal  basin  ;^ 
nor,  although  it  is  authorized  to  erect  wharves  and  warehouses  on  a 
navigable  stream,  has  it  authority  to  employ  its  funds  in  improving 
the  navigation  of  the  stream,^  nor  to  build  a  bridge  or  a  harbor  such 
as  is  not  authorized  by  the  scope  of  its  charter  or  the  location  of  its 
route,*  nor  generally  to  engage  or  pledge  its  funds,  or  entangle 
its  afTaira  in  an  unauthorized  transaction,  even  though  upon  the 
speculation  that  it  will  afterwards  apply  for  legislative  authority.*^ 
There  is  no  question  but  that,  under  the  head  of  its  implied  powers, 
a  corporation,  especially  a  railroad  corporation,  may,  in  order  to 
increase  its  business,  enter  into  many  contracts  and  undertakings 
which  are  not  strictly  within  its  express  powers,  —  if  they  are  not 
expressly  prohibited,  and  are  essential  to  promote  the  business  of 
the  corporation,  or  add  materially  to  the  convenience  of  its  prose- 
cution. Thus,  there  can  be  no  question  but  that  a  railway  corpora- 
tion may  build  side  tracks  or  spurs  of  its  road  to  increase  its  facilities 
for  receiving  or  depositing  the  freights  of  large  manufacturing  estab- 
lishments upon  its  line,  provided  it  can  obtain  the  consent  of  the 
land-owners  to  run  its  tracks  over  their  lands.®  So,  without  special 
authority,  where  the  necessities  of  business  require  it,  it  may  erect 
elevators  for  the  receipt  and  discharge  of  grain  shipped  over  its  line, 

1  Thonuis  V,  Railroad  Co.,  101  U.  S.  not  lawfully  engage  in  the  former  ;  and  a 

71 ;  Attorney-General  v.    Great    Eastern  subscription  by  such  a  corporation  to  the 

By.  Co.,  5  App.  Cas.  478  ;  Davis  v.  Old  stock  of  a  corporation  engaged  solely  in 

Colony  R.  R.  Co.,  181  Mass.  258.     See  the  former  business,  is  not  enforceable. 

also  RaUway  Co.  v,  McCarthy,  96  U.  S.  See  Whitney  Arms  Co.   v.   Barlow,    63 

258  ;  Green  Bay,  &c  R.  R  Co.  v.  Steam-  N.  Y.  62  ;  20  Am.  Rep.  504  ;  Hough  v. 

boat  Co.,  17.  S.  S.  C,  March,  1888  ;  opin-  Cook  County  Land  Co.,  78  III.  23  ;  24 

ion  by  Gray,  J.  Am.    Rep.     230 ;    Northwestern    Union 

*  Plymouth  R.  R.  Co.  v,  Colwell,  89  Packet  Co.  v,  Shaw,  87  Wis.  655  ;  19  Am. 
Penn.  St.  887.  Rep.  781 ;  Bradley  v,  Balkrd,  55  III.  418  ; 

*  Munt  V,   Shrewsbury,   &c.    Railway  8  Am.  Rep.  656. 

Co.,  18  Bear.  1.  In  The  New  Orleans,  &c.  ^  Mayor  of  Norwich  v.  Norfolk  Rail- 
Steamship  Co.  V.  The  Ocean  Dry  Dock  way  Co.,  24  L.  J.  N.  b.  105  ;  Caledonia, 
Co.,  28  La.  An.  178,  it  was  held  that  the  fro.  Railway  Co.  v,  Helensburgh  Harbor 
owning  and  navigating  of  steamships  being  Trustees,  2  Jur.  n.  s.  695. 
a  distinct  business  from  the  docking  and  *  Logan  v.  Courtown,  18  Bear.  22. 
repairing  of  such  vessels,  a  corporation  *  See  Wilson  v,  Fumess  Railway  Co., 
formed  solely  for  the  latter  business  can*  L.  R.  9  £q.  28. 
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and  do  many  other  acts  which,  although  not  within  the  letter,  are 
nevertheless  within  the  spirit  of  the  act  creating  it,  because  essential 
to  the  successful  carrying  out  of  its  original  scheme,  and  to  its  own 
convenience  and  to  the  convenience  and  advantage  of  the  publia 
But  of  coui-se  there  are  limitations  upon  this  vague  authority,  and 
limits  beyond  which  the  corporation  cannot  go,  and  in  the  present 
state  of  the  authorities  it  is  difficult  to  say  precisely  what  those 
limitations  are ;  but  there  is  a  strong  tendency  on  the  part  of  the 
courts  to  construe  these  powers  liberally,  when  the  acts  done  under 
them  result,  or  are  likely  to  result,  in  a  positive  advantage  to  the 
public,  and  do  not  come  within  any  express  statutory  prohibition.^ 

In  an  Indiana  case,^  acting  upon  this  principle  the  court  held 
that  a  subscription  made  by  a  railway  company  to  secure  the  per- 
manent location  of  a  State  fair  upon  its  line,  was  binding  upon  it,  the 
court  saying :  ''  Although  there  may  be  a  defect  of  power  in  a  cor- 
poration to  make  a  contract,  if  a  contract  made  by  it  is  not  in  viola- 
tion of  the  terms  of  the  charter  of  the  corporation,  or  of  any  statute 
prohibiting  it,  and  the  corporation  h&s  by  its  promise  induced  a 
party  relying  upon  such  promise  and  in  execution  of  the  contract,  to 
expend  money,  and  perform  his  part  of  the  contract,  the  corporation 
is  liable  on  the  contract."  ^ 

But  in  a  Massachusetts  case,^  a  railroad  company  established  for 
the  purpose  of  constructing  and  maintaining  a  railroad  and  carrying 
passengers  and  freight  thereon,  and  the  Smith  American  Oi^gan  Co., 
the  purposes  of  which  wer^  limited  by  its  certificate  of  incorporation 
to  the  manufacture  of  reed  oigans  and  other  musical  instruments, 
each  subscribed  a  stated  sum  for  the  purpose  of  defraying  the  ex- 
pense of  holding  a  "  World's  Peace  Jubilee  and  International  Musi- 
cal Festival "  in  Boston.  It  was  held  that  the  subscriptions  were 
tdtra  vires  and  not  binding,  even  though  they  were  vwdefor  the  purpose 
of  increasing  the  proper  business  of  each  corporation  from  which  it 
derived  pecuniary  benefit.    Such  a  contract  cannot  be  held  to  bind  a 

1  State  Board  of  Agriculture  v,  Clti-  Co.,  107  U.  S.  98 ;  Branch  ».  Jessais  106 

zen's  Street  Bailway  Co.,   47  Ind.   407 ;  U.  S.    468  ;    Attomey-Geneial  v.    Great 

Gregory  v.  Patchin,  83  Beav.  695 ;  Attor-  Eastern  Railway  Co.,  L.  R.  6  App.  Cte. 

ney-General  v.  Grand  Trunk  By.  Co.,  16  478 ;  Forest  v.  Manchester,  Ac   Bailway 

Decisions  des  Tribunaux  (L.  C.)  91  ;  Low  Co.,  80  Beav.  40. 

V.  Central  Pacific  R,  R.  Co.,  62  Cal.  58;         «  State  Board  of  Agriculture  «.  Citi- 

Indianola  r.  Gulf,  &c.  R.  R.  Co.,  56  Tex.  lens'  Street  By.  Co.,  47  Ind.  407. 
694  ;   Cheerer  v,  Gilbert  Elevated  R.  R.         •  Hitchcock  «.  Galveston,  96  U.  S.  811. 
Co.,  48  N.  Y.  Superior  Court.  478  ;  Green         *  Davis  v.  Old  Colony  R.  R.  Co.,  181 

Bay,  ftc.  R.  R.  Co.  v.  Union  Steamboat  Mass.  258. 
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railroad  corporation,  by  reason  of  the  supposed  benefit  which  it  may 
derive  from  an  increase  of  passengers  over  its  road,  upon  any 
grounds  that  would  not  hold  it  equally  bound  by  a  contract  to  par- 
take in  or  to  guarantee  the  success  of  any  enterprise  that  might  at- 
tract population  or  travel  to  any  city  or  town  upon  or  near  its  lina 
The  same  reasons  are  no  less  applicable  to  manufacturing  and  trad- 
ing corporations  established  under  general  laws,  and  the  purposes 
of  which  are  required  by  those  laws  to  be  stated  in  their  articles 
of  association.  "  The  power  to  manufacture  and  sell  goods  of  a  par- 
ticular description  does  not  include  the  power  to  partake  in  or  to 
guarantee  the  profits  of  an  enterprise  that  may  be  expected  to  in- 
crease the  use  of  or  the  demand  for  such  goods."  ^ 

1  Gray,  J.,  in  Davis  v.  Old  Culony  vigilance  than  common  partnerships  are, 
R.  R.,  ante,  carefully  reviews  the  cases,  and  would,  I  think,  be  greatly  to  mistake  the 
eliminates  their  doctrine  with  such  accur-  functions  which  they  perform,  and  the 
acy  and  precision  that  we  give  the  main  powers  which  they  exercise  of  interference, 
portion  of  his  opinion  here.  He  said  :  not  only  with  the  public  but  with  the  pri- 
"  There  is  a  clear  distinction,  as  '  was  vate  rights  of  all  individuals  in  this  realm, 
pointed  out  by  Mr.  Justice  CajIpbell  in  We  are  to  look  upon  those  powers  as 
Zabriskie  v,  Cleveland,  Columbus  &  Cin-  given  to  them  in  consideration  of  a  bene- 
cinnati  R.  R.,  23  How.  (U.  S.)  381,  898;  fit,  which  notwithstanding  all  other  sacri- 
by  Mr.  Justice  Hoar  in  Monument  Bank  fices,  it  is  to  be  presumed  and  hoped,  on 
p.  Globe  Works,  101  Mass.  57,  58,  3  Am.  the  whole  will  be  obtained  by  the  public. 
B^p.  32*2  ;  and  by  Lord  Chancellor  Cairns  But  it  being  the  interest  of  the  public  to 
ami  Lord  Hatherlet  in  Ashbury  Rail-  protect  the  private  rights  of  all  indivi- 
way  Carriage  &  Iron  Co.  r.  Riohe,  L.  R.  7  duals,  and  to  defend  them  from  all  liabili- 
H.  L.  668,  684,  between  the  exercise  by  a  ties  beyond  those  necessarily  occasioned 
corporation  of  a  power  not  conferred  upon  by  the  powers  given  by  the  several  acts, 
it,  varying  from  the  objects  of  its  creation  those  powers  must  always  be  carefully 
an  declared  in  the  law  of  its  organization,  looked  to  ;  and  I  am  clearly  of  opinion 
of  which  all  persons  dealing  with  it  are  that  the  powers  which  are  given  by  an  act 
boimd  to  take  notice,  and  the  abuse  of  a  oi  Parliament,  like  that  now  in  question, 
general  power,  or  the  failure  to  comply  extend  no  farther  than  is  expressly  stated 
with  prescribed  formalities  or  regulations,  in  the  act,  or  is  necessarily  and  properly 
in  a  particular  instance,  when  such  abuse  required  for  carrying  into  effect  the  un- 
or  failure  is  not  known  to  the  other  con-  dertaking  and  works  which  the  act  has 
tracting  party.  In  the  leading  case  of  expressly  sanctioned.*  *  Ample  powers 
Colman  v.  Eastern  Counties  Railway,  10  are  given  for  the  purpose  of  constructing 
Beav.  1,  the  directors  of  a  railway  com-  and  maintaining  the  railway,  and  for 
pany  were  restrained  by  ii^ unction  from  doing  all  those  things  required  for  its 
carrying  oat  an  agreement  by  which,  for  proper  use  when  made  ;  but  I  apprehend 
the  purpose  of  increasing  its  traffic,  they  that  it  has  nowhere  been  stated  that  a 
proposed  to  goarantee  certain  profits  to,  railway  company,  as  such,  has  power  to 
and  to  secure  the  capital  of,  a  steam-  enter  into  all  sorts  of  other  transactions, 
packet  company,  to  ply  between  a  port  Indeed,  it  has  been  very  properly  adroit- 
near  one  end  of  the  railway  in  England  ted  that  railway  companies  have  no  right 
and  certain  foreign  ports ;  and  Lord  Lang-  to  enter  into  new  trades  or  businesses  not 
DALE,  M.  R.,  said  :  'To  look  upon  a  rail-  pointed  out  by  their  acts  ;  but  it  has  been 
way  company  in  the  light  of  a  common  contended  that  they  have  a  right  to 
partnership,  and  as  subject  to  no  greater  pledge,  without  limit,  the  funds  of  the 
vofi.  I.—  81 
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The  doctrine  of  the  Indiana  case  is  diametrically  opposed  to  that 
of  the  Massachusetts  case,  yet  they  both  serve  to  illustrate  the  ten- 

oompany  for  the  eucouragement  of  other  Uament  for  the  extension  and  improvement 
transactions,  however  various  and  exten-  of  that  railway,  even  if  the  object  and  ef- 
sive,  provided  the  object  of  that  liability  feet  of  the  agreement  were  to  increase  the 
is  to  iDcreaae  the  traffic  upon  the  railway,  profits  of  the  defendants'  railway ;  and 
and  thereby  to  increase  the  profit  to  the  Chief  Justice  Jeuyis,  in  delivering  the 
shareholders.  There  is,  however,  no  au-  judgment  of  himself  and  Justices  Mai'LE, 
thority  for  anything  of  that  kind.  It  has  Williams,  and  Talfourd,  said:  'This 
been  stated  that  these  things,  to  a  small  act  is  a  public  act,  accessible  to  all,  and 
extent,  have  frequently  been  done  since  supposed  to  be  known  to  all ;  and  the 
the  establishment  of  railways  ;  but  unless  plaintiffs  must  therefore  be  presumed  to 
the  acts  so  done  can  be  proved  to  be  in  have  dealt  with  the  defendants  with  a  full 
conformity  with  the  powers  given  by  the  knowledge  of  their  respective  rights,  what- 
special  acts  of  Parliament,  under  which  ever  those  rights  may  be.  It  is  dear  tliat 
those  acts  are  done,  they  furnish  no  au-  the  defendants  have  a  limited  authority 
thority  whatever.'  10  Beav.  14,  15.  And  only,  and  are  a  corporation  only  for  the 
after  full  consideration  of  the  case  he  purpose  of  making  and  maintaining  the 
summed  up  his  opinion  thus  :  '  To  pledge  railway  sanctioned  by  the  act ;  and  that 
the  funds  of  this  company  for  the  purpose  their  funds  can  only  be  apjdied  for  the 
of  supporting  another  company  engaged  in  purposes  directed  and  provided  for  by  the 
a  hazaixlous  speculation  is  a  thing  which  statute.  Indeed,  it  is  not  contended  that 
according  to  the  terms  of  this  act  of  Par-  a  company  so  constituted  can  engage  in 
Uament  they  have  not  a  right  to  do. '  new  trades  not  contemplated  by  their  act ; 
'They  have  the  power  to  do  all  such  but  it  is  said  that  they  may  embark  in 
things  as  are  necessary  and  proper  for  the  other  undertakings,  however  various,  pro- 
purpose  of  carrying  out  the  intention  of  vided  the  object  of  the  directors  be  to  in- 
the  act  of  Parliament,  and  they  have  no  crease  the  profits  of  their  own  railway, 
power  of  doing  anything  beyond  it.'  10  This  in  truth  is  the  same  proposition  in 
Beav.  17,  18.  See  al*>o  Salomons  v,  Laing,  another  form  ;  for  if  the  company  cannot 
12  Beav.  889,  352,  358.  In  Bagshaw  v.  carry  on  a  new  trade,  merely  liecause  it 
Eastern  Union  Railway,  7  Hare,  114,  2  was  not  contemplated  by  the  act,  they 
Macn.  k  Gonl.  389,  and  2  Hall  k  T wells,  cannot  embark  in  other  undertakings  not 
201,  where  a  railway  company,  authorized  sanctioned  by  their  act,  merely  because 
by  act  of  Parliament  to  purchase  a  branch  they  hope  the  speculation  may  ultimately 
line,  and  to  raise  a  sum  of  money  for  the  increase  the  profit  of  the  shareholden. 
purpose  of  constructing  that  Une,  applied  They  cannot  engage  in  a  new  trade,  be- 
part  of  the  sum  so  raised  to  the  construe-  cause  they  are  a  corporation  only  for  the 
tion  of  its  main  line.  Vice-chancellor  purpose  of  making  and  maintaining  the 
WioRAM,  and  Lord  Chancellor  Gotten-  Eastern  Counties  Railway.  What  addL 
HAM  on  appeal,  sustained  the  bill  of  a  tional  power  do  they  acquire  from  the  fact 
shareholder,  not  only  to  restrain  such  ap-  that  the  undertaking  may  in  some  way 
plication  of  the  rest  of  the  sum,  but  also  benefit  their  line  ?  Whatever  be  their  ob- 
for  an  account  of  the  part  already  illegally  ject  or  the  prospect  of  success,  they  are 
expended.  The  same  principles  have  been  still  but  a  corporation  for  the  porpoae  only 
frequently  applied  in  actions  at  law.  In  of  making  and  msintaining  the  Eastern 
East  Anglian  Ry.  Co.  v.  Eastern  Counties  Counties  Railway  ;  and  if  they  cannot 
Ry.  Co.,  11  C.  B.  775,  it  was  held  that  no  embark  in  new  trades,  l»ecause  they  have 
action  could  be  maintained  by  one  railway  only  a  limited  authority,  for  the  seme  retr 
company  against  another,  upon  an  agree-  son  they  can  do  nothing  not  authorised  by 
ment  made  by  the  latter  to  take  a  lease  of  their  act,  and  not  within  the  scopa  of  their 
the  railway  of  the  first  company,  and  to  pay  authority.  Every  proprietor  when  he 
the  expenses  incurred  by  that  company  in  takes  shares  has  a  right  to  expect  that  the 
the  «>licltiug  and  promoting  of  biUa  in  Par-  oonditlona  upon  which  the  act  was  ob> 
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dency  of  our  courts  in  construing  the  general  powers  of  railroad  cor- 
porations.  Both  courts  have  always  inclined  towards  a  liberal  policy. 

tainod  will  be  performed  ;  and  it  is  no  stated  the  rule  to  be,  that  where  a  corpora- 
sufficient  answer  to  a  shareholder,  expect-  tiun  is  create<l  by  act  of  Parliament  for 
ing  his  dividend,  that  the  money  has  been  particular  purposes  with  special  powers, 
expended  upon  an  undertaking  which  at  '  their  deed,  though  uuder  their  corporate 
some  remote  period  may  be  highly  beuefl-  seal,  and  that  regularly  affixed,  does  not 
cial  to  the  line.  The  public  also  has  an  bind  them,  if  it  appear  by  the  express 
interest  in  the  proper  administration  of  the  provisions  of  the  statute  creating  the  cor- 
powers  conferred  by  the  act.  The  comfort  poration,  or  by  necessary  or  reasonable  iu- 
and  safety  of  the  line  may  be  seriously  im-  ference  from  its  enactments,  that  the  deed 
paired  if  the  money  supposed  to  be  neces-  was  ultra  vires,  —  that  is,  that  the  legis- 
aary,  and  destined  by  Parliament  for  the  lature  meant  that  such  a  deed  should  not 
maintenance  of  the  railway,  be  expended  be  made.'  South  Yorkshire  Railway  v, 
in  other  undertakings  not  contemplated  Gi'eat  Northern  Hallway,  9  £xch.  55,  84. 
when  the  act  was  obtained,  and  not  ex-  See  also  Scottish  Northeastern  Railway  v. 
pressly  sanctioned  by  the  legislature.'  Stewart,  3  Macq.  382,  415,  by  Lord  Wens- 
'  If  the  contract  is  illegal,  as  being  con-  leydale.  Lord  St.  Leonards,  while 
trary  to  the  act  of  Parliament,  it  is  unne-  asserting  that  '  the  safety  of  men  in  their 
cessary  to  consider  the  effect  of  dissentient  daily  contracts  requires  that  this  doctrine 
shareholders  ;  for  if  the  company  is  a  coi*-  of  tUtra  vires  should  be  confined  within 
poration  only  for  a  limited  purpose,  and  a  narrow  bounds  ; '  and  that  railway  com- 
oontract  like  that  under  discussion  is  not  panies  '  have  all  the  powers  incident  to  a 
within  their  authority,  the  assent  of  all  corporation,  except  so  far  as  they  are  re- 
the  shareholders  to  such  a  contract,  though  stmined  by  their  act  of  incorporation,* 
it  may  make  them  all  personally  liable  to  and  are  '  bound  by  contracts  duly  entered 
perform  such  contract,  would  not  bind  into  by  their  directors  for  purposes  which 
them  in  their  corporate  capacity,  or  ren-  they  have  treated  as  within  the  ob- 
der  liable  their  corporate  funds.'  11  C.  6.  jects  of  their  acts,  and  which  cannot  be 
811-813.  So  in  MacGregor  v.  Dover  &  clearly  shown  not  to  fall  within  them;' 
Deal  Railway,  18  Q.  B.  618,  the  Court  of  and  inclining  *to  restrain  the  doctrine  of 
Exchequer  Chamber,  in  an  opinion  deli  v-  i^^ra  vi'rcj  to  clear  cases  of  excess  of  power, 
ered  by  Baron  Aldekson,  in  which  Jus-  with  the  knowledge  of  the  other  imrty, 
tices  Hauls,  Cresswell,  Williaats,  and  express,  or  implied  from  the  nature  of  the 
Talfourd,  and  Baron  Platt  concurred,  corporation  and  of  the  contract  entered 
arrested  judgment  in  an  action  brought  into,'  —  distinctly  recognized  that  *di- 
by  the  Dover  and  Deal  Railway  Company,  rectors  cannot  act  in  opposition  t«  the 
upon  the  agreement  of  a  person  inteivsted  purpose  for  which  their  company  was  in- 
in  the  Southeasteni  Railway  Company,  to  corporated,'  nor  '  bind  their  companies  by 
pay  the  expenses  of  an  application  of  the  contracts  foreign  to  the  purposes  for  which 
latter  to  Parliament  to  authorize  it  to  es-  they  were  established.'  Eastern  Counties 
tablish  a  connecting  railway,  because  Railway  v.  Hawkes,  5  H.  L.  Cas.  831, 
'both  plaintiffs  and  defendant  here  must  371,  373,  381.  Lord  Chancellor  Cran- 
be  taken,  with  full  knowledge  of  the  pow-  worth,  in  the  same  case,  said  that  the 
ers  conferred  on  the  Southeasteni  Railway  English  authorities  above  cited  had  *es- 
Company,  to  have  made  a  contract  by  tablished  the  proposition  that  a  railway 
which  the  defendant  is  to  bind  the  com-  company  cannot  devote  any  part  of  its 
pany  to  do  an  illegal  act :  not  merely  an  funds  to  an  object  not  within  the  scope  of 
act  which  they  have  no  power  to  do,  but  its  original  constitution,  how  beneficial 
an  act  contrary  to  public  policy  and  the  soever  that  object  might  seem  likely  to 
provisions  of  a  public  act  of  Parliament.'  prove;'  and  after  a  review  of  the  cases, 
18  Q.  B.  682.  In  each  of  those  cases  the  repeated,  *  It  must  therefore  be  now  con- 
plaintiff  bad  actually  incurred  and  paid  sidered  as  a  well-settled  doctrine  that  a 
the  expenses   sued  for.     Baron   Parke  company  incorporated  by  an  act  of  Parlia- 
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While  we  entertain  the  highest  respect  for  the  Indiana  court,  and 
have  always  regarded  it  as  not  only  able,  progressive,  and  at  the 

ment  for  a  special  purpoite  cannot  devote  to  an  association  fonned  there,  which  was 
any  part  of  its  funds  to  objects  nnautho-  to  supply  the  materials  for  the  oonstme- 
rized  bv  the  terms  of  its  incorporation,  tion  of  the  railway,  and  to  receive  periodi- 
however    desirable    such    au    application  cal  payments  from  the  KngliiJi  company, 
may  appear  to  be.'    5  H.  L.  Cas.  345,  In  an  action  at  law  brought  by  the  for- 
848.       His     opinion,     in     which     Lord  eign  associates  against  the  English  com- 
Bkouguam  concurred,   upon  which    the  pany  upon  this  agreement,  it  was  held  in 
Uoutte  of  Lords  held  tliat  no  action  would  the  lower  courts,  as  well  as  in  the  Hoom 
lie  against  a  Tail  way  company  on  an  agree-  of  Lords,  to  be  ultra  vires.     The  judges 
ment  of  its  projectors  to  advance  money  below  were  divided  in  opinion  upon  the 
to  construct  a  pier  and  harbor  at  the  end  question  whether  it  had  been  nitihed  by 
of  a  proposed  branch  of  the  railway,  is  to  the  stockholders  so  as  to  bind  the  com- 
the  like  effect.    Caledonian  &  Dumbarton-  pany.     But  in  the  House  of  Lords  it  was 
shire  Railway  v.  Magistrates  of  Helens-  unanimously   held,  by  Lord    Chancellor 
burgh,  2  Macq.  391,  41(S,  417,  422.    And  Cairms  and  Lords  Chelmsford,  Hath- 
he  afterwai-d  observed  that  he  thought  the  erley,  O'Haoan,  andSKLBORME,  that  'the 
statement  of  Baron  Parke,  above  quoted,  contract  was  not  within  the  scope  of  the 
*■  the  more  correct  way  of  enunciating  the  memorandum    of    association,    and    was 
doctrine,  though  practically  it  makes  very  therefore  void  and  incapable  of  being  rati- 
little  difference  whether  we  say  that  the  fied,  and  the  action  could  not  be  main- 
railway  company  has  no  authority  given  tained.*      Lord    Selbornb    said :     '  The 
to  it  by  its  incorporation  to  enter  into  action  in  this  case  is  brought  upon  a  con- 
contracts  as  to  matters  not  connected  with  tract,  not  directly  or  indirectly  to  execute 
its  corporate  duties,  or  that  it  is  impliedly  any  works,  but  to  find  capital  for  a  foreign 
prohibited  from  so  doing,  because  by  ue-  railway  company,  in  exchange  for  shares 
cessary  inierence  the  legislature  must  be  and  bonds  of  that  com]iany.     Such  a  con- 
considered  to  have  intended  that  no  such  tract,  in  my  opinion,  was  not  authorized 
contracts  sliould  be  entered  into.'   Shrews-  by  the  memorandum  of  association  of  the 
bury  &  Birmingham  Railway  v,  North-  Ashbury  Company.    All  your  lordships, 
western  Railway,  6  H.  L.  Cas.  113,  135-  and  all  the  judges  in  the  courts  below, 
187.      In   Ashbury   Railway  Carriage  &  appear  to  be  so  far  agreed.     But  this,  in 
Iron  Co.  V.  Riche,  L.  R.  7  H.  L.  653,  and  my  judgment,  is  really  decisivQ  of  the 
L.  R.  9  Ex.  224,  the  objects  for  which  a  whole  case.      I  only  repeat  what  Lord 
company,   registered  under    the  English  Crakworth,  in  Hawkes  v.  Eastern  Coun- 
Joint  Stock  Companies  Act  of  1862,  was  ties  Railway  Company  (when  moving  the 
created,  were  stated  in  its  memorandum  of  judgment  of  this  House),  stated  to  be  set- 
association  to  be  •  to  make  and  sell,  or  lend  tied  law,  when  I  say  that  a  statutory  cor- 
on  hire,  railway  carriages  and  wagons,  and  poration,  created  by  an  act  of  Parliament 
all  klnda  of  railway  plant,  fittings,  ma-  for  a  particular  purpose,  is  limited,  as  to 
chlneiy  and  rolling  stock  ;  to  carry  on  all  its  powers,  by  the  purposes  of  its  in- 
the  business  of  mechanical  engineers  and  corporation  as  defined  in  that  act.     The 
general  contractors  ;   to  purchase,    lease,  present  and  all  other  companies  incorpor- 
work  and  sell  mines,  minerals,  land,  and  ated  by  virtue  of  the  Companies  Act  of 
buildings  ;  to  purchase  and  sell,  as  nier-  1862  appear  to  me  to  be  statutory  oorpoim- 
chants,  timber,  coal,  metals,  or  other  ma-  tions  within  this  principle.     The  memo- 
terials,   and  to  buy  and  sell  any    such  randum  of  association  is,  under  that  act, 
materials  on  commission    or  as  sgents.'  their  fundamental,  and  (except  in  certain 
The  directors  agreed  to  purchase  a  conces-  specified  particulars)  their  unalterable  law; 
sion  for  making  a  railway  in  a  foreign  and  they  are  incorporated  only  for  the  ob- 
country.   and  afterward  (on  account   of  jects  and  purposes  expressed  in  thai  mem- 
difficulties  existing  by  the  law  of  that  orandum.     The  object  and  policy  of  those 
country)  agreed  to  assign  the  concession  provisions  of  the  statute  which  prescribed 
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same  time  reasonably  conservative,  yet  we  are  constrained  in  this 
instance  to  give  our  assent  to  the  doctrine  of  the  Massachusetts  case, 

the  conditions  to  be  expressed  in  the  reasonably,  and  not  anreasonably,  under- 
memorandum,  and  make  these  conditions  stood  and  applied,  and  that  whatever  may 
(except  in  certain  points)  unalterable,  fairly  be  regarded  as  incidental  to,  or  con- 
would  be  liable  to  be  defeated  if  a  contract  sequential  upon,  those  things  which  the 
under  the  common  seal,  which  on  the  legislature  has  authorized,  ought  not  (un- 
face  of  it  transgresses  fundamental  law,  less  expressly  prohilutcvl;  to  be  held,  by 
were  not  held  to  be  void,  and  ultra  vires  judicial  construction,  to  be  tiUra  vires,' 
of  the  company,  as  weU  as  beyond  the  declared  his  sense  of  the  importance  of 
power  delegated  to  its  directors  or  ad-  maiotaining  the  doctrine  of  ultra  vires,  as 
ministrators.  It  was  so  held  in  the  case  explained  in  the  case  of  Ashbury  Railway 
of  the  East  Anglian  Railway  Company,  k  Iron  Co.  v.  Riche ;  and  Lord  Black- 
and  in  other  cases  upon  railway  acts,  burn  said,  '  That  case  appears  to  me  to 
which  cases  were  approved  by  this  House  decide  at  all  events  this,  that  where  there 
in  Hawkes'  case  ;  and  I  am  unable  to  see  is  an  act  of  Parliament  creating  a  corpora- 
any  distinction  for  this  purpose  between  tion  for  a  particular  purpose,  and  giving  it 
statutory  corporations  under  railway  acts,  powers  for  that  particular  purpose,  wliat 
and  statutory  corporations  under  the  it  does  not  expressly  or  impliedly  author- 
Joint-Stock  Companies  Act  of  1862.*  'I  ize  is  to  be  taken  to  be  prohibited  ;  and 
think  that  contracts  for  objects  and  pur-  consequently  that  the  Great  Eastern  Com- 
poses foreign  to,  or  inconsistent  with,  the  pany,  created  by  act  of  Parliament  for  the 
memorandum  of  association,  are  ultra  purpose  of  working  a  line  of  railway,  is 
vires  of  the  corporation  itself.  And  it  prohibited  from  doing  SDything  that  would 
seems  to  me  far  more  accurate  to  say  that  not  be  within  that  purpose  ; '  although  he 
the  inability  of  such  companies  to  make  also  agreed  '  that  those  things  which  are 
such  contracts  rests  on  an  original  limita-  incident  to,  and  may  reasonably  and  prop- 
tion  and  circumscription  of  their  powers  erly  be  done  under,  the  main  purpose, 
by  the  law,  and  for  the  purposes  of  their  though  they  may  not  be  literally  within 
incorporation,  than  that  it  depends  upon  it,  would  not  be  prohibited.'  5  App.  Cas. 
some  express  or  implied  prohibition,  mak-  481.  These  statements  are  the  more  sig- 
ing  acts  unlawful  which  otherwise  they  niHcant  becaase  Baron  Br  ah  well,  in  the 
would  have  had  a  legal  capacity  to  do.  same  case  below  (11  Ch.  D.  449,  501-503), 
This  being  so,  it  necessarily  follows  (as  had  cast  doubts  upon  the  correctness  of 
indeed  seems  to  me  to  have  been  conceded  the  decision  in  the  case  of  East  Anglian 
in  Mr.  Justice  Blackburn's  judgment)  Railway  v.  Eastern  Oiunties  Railway ; 
that  where  there  could  be  no  mandate,  and  Lord  Blackburn  himself,  when  a 
there  cannot  be  any  ratification  ;  and  that  justice  of  the  Court  of  Queen's  Bench,  had 
the  assent  of  all  the  shareholders  can  make  more  than  once  approved  Baron  Parkb's 
no  difference  when  a  stranger  to  the  cor-  form  of  stating  the  doctrine.  Chambers 
poration  is  suing  the  company  itself  in  its  v.  Manchester  &  Milford  Railway,  5  B.  & 
corporate  name,  upon  a  contract  under  the  S.  588,  610  ;  Taylor  v.  Chichester  &  Mid- 
common  seal.  No  agreement  of  share-  hurst  Railway,  L.  R.  2  Ex.  356,  384  ; 
holders  can  make  tliat  a  contract  of  the  Riche  v.  Ashbury  Railway  Carriage  & 
corporation,  which  the  law  says  cannot  Iron  Co.,  L.  R.  9  Ex.  264.  The  same 
and  shall  not  be  so.*  L.  R.  7  H.  L.  693-  principles  have  been  clearly  and  positively 
695.  In  a  very  recent  case  of  Attorney-  enunciated  in  two  unanimous  judgments 
General  v.  Great  Elastem  Railway,  5  App.  of  the  Supreme  Court  of  the  United 
Cas.  473,  478,  in  which  the  contract  in  States.  In  Pearce  v.  Madison  &  Indiana- 
question  was  held  to  be  expressly  author-  polls  Railroad,  21  How.  (U.  S.)  441,  two 
ized  by  the  terms  of  the  act  of  Parliament,  corporations,  created  by  the  laws  of  In- 
and  therefore  not  ultra  vires.  Lord  Chan-  diana  to  construct  distinct  though  con- 
oellor  Selborne,  while  expressing  the  necting  lines  of  railroad  in  that  State, 
opinion  that  '  this  doctrine  ought  to  be  were  consolidated  by  agreement,  and  con- 
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HB  embodying  the  best  and  the  safest  rule.  As  we  previously  stated, 
there  must  be  some  very  careful  limitations  upon  the  implied  powers 

ducted  the  busiuess  of  both  lines  under  a  because  the  steamboat  was  delivered  to 
common  board  of  management,  which  the  defendants,  and  has  been  couyerted  to 
gave  notes  in  the  name  of  the  consolidated  their  use,  they  are  responsible.  It  is 
company  in  payment  for  a  steamboat  to  enough  to  say,  in  reply  to  this,  that  tha 
be  employed  on  the  Ohio  river  and  to  run  plaintiff  was  not  the  owner  of  the  boat, 
in  connection  with  the  railroads.  After  nor  does  he  claim  under  an  assignment  of 
the  execution  of  the  notes  and  the  acquisi-  the  owner's  interest.  His  suit  is  inati- 
lion  of  the  steamboat,  this  i^elation  between  tuted  on  the  note%  as  an  indorsee  ;  and 
the  corporations  was  legally  dissolved.  It  the  only  question  is,  had  the  corporation 
was  held,  that  an  action  brought  by  an  the  capacity  to  make  the  contract,  in  the 
indorsee  against  the  two  corporations  fulfilment  of  which  they  were  executed  f 
upon  the  notes  could  not  be  maintained.  The  opinion  of  the  court  is,  that  it  was  a 
ilr.  Justice  Campbell,  in  delivering  departure  from  the  business  of  the  cor- 
judgraent,  said :  *The  rights,  duties  and  poration,  and  that  their  officers  exceeded 
obligations  of  the  defendants  are  defined  their  authority.*  Judgment  was  there- 
in the  acts  of  the  legislature  of  Indiana  fore  rendered  for  the  defendants.  It  is  to 
under  which  they  were  organized,  and  re-  be  observed  that  in  that  case  there  was  no 
ference  must  be  had  to  these  to  ascertain  suggestion  that  the  plaintiff  took  the  notes 
tlie  validity  of  their  contracts.  They  em-  sued  on  without  notice  of  the  illegality 
power  the  defendants  respectively  to  do  in  the  original  consideration,  which,  would 
all  that  was  necessary  to  construct  and  have  presented  a  different  question.  Lex- 
put  in  operation  a  railroad  between  the  ington  v.  Butler,  14  Wall.  (U.  8.)  282; 
cities  which  are  named  in  the  acts  of  in-  Macon  v.  Shores,  97  U.  S.  272  ;  Monument 
corporation.  There  was  no  authority  of  Bank  v.  Globe  Works,  101  Mass.  57;  8  Am. 
law  to  consolidate  these  corporations,  and  Rep.  822.  In  Thomas  v.  Railroad  Co.,  101 
to  place  both  under  the  same  management,  U.  S.  71,  a  railroad  corporation  without 
or  to  subject  the  capital  of  the  one  to  an-  authority  of  the  legislature,  leased  iU 
swer  for  the  liabUities  of  the  other;  and  so  railroad  to  three  persons  for  twenty  years* 
the  courts  of  Indiana  have  determined,  for  the  consideration  of  one  half  of  the 
But  in  addition  to  that  act  of  illegality,  gross  sums  collected  from  the  operation  of 
the  managers  of  these  corporations  estab-  the  road  by  the  lessees  during  the  term, 
lished  a  steamboat  line  to  run  in  connec-  reserving  the  right  at  any  time  to  t«nni- 
tiou  with  the  railroads,  and  thereby  nate  the  contract  and  retake  possession  of 
diverted  their  cajutal  from  the  objects  the  road,  paying  such  damages  for  the 
contemplated  by  their  charters,  and  ex-  value  of  the  unexpired  term  aa  should  be 
posed  it  to  perils  for  which  they  afiforded  determined  by  arbitration.  At  the  end  of 
no  sanction.  Now,  persons  dealing  with  five  years  the  corporation  resumed  posses- 
the  managers  of  a  corporation  must  take  sion,  and  the  accounts  for  that  period 
notice  of  the  limitations  imposed  uiion  were  adjusted  and  paid.  It  was  held  that 
their  authority  by  the  act  of  incorporation,  no  action  could  be  nuuntained  againat  the 
Their  powers  are  conceded  in  considera-  corporation  to  recover  the  value  of  the  un- 
tion  of  the  advantage  the  public  is  to  re-  expired  term.  The  opinion  was  delivered 
ceive  from  their  discreet  and  intelligent  by  Mr.  Justice  Miller.  It  was  aigucd 
employment,  and  the  public  have  an  in-  by  the  counsel  for  the  plaintiffs  in  that 
terest  that  neither  the  managers  nor  stock-  case  that  though  there  was  nothing  in  the 
holdera  of  the  corporation  shall  transcend  language  of  the  charter  which  authorized 
their  authority.*  He  then  referred  with  the  making  of  this  agreement,  yet  •  a  cor- 
approval  to  the  cases  of  Colman  v.  Eastern  porate  body  may  (as  at  common  law)  do 
Counties  Railway,  East  Anglian  Railway  any  act  which  is  not  either  expressly  or 
V.  Eastern  Countie.s  Railway,  and  Macgre-  impliedly  prohibited  by  its  charter ;  al- 
gor  V.  Dover  &  Deale  Railway,  above  though  where  the  act  is  unauthorized  by 
cited,  and  added ;  *  It  is  contended,  that  the  charter  8  shareholder  may  enjoin  iU 
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of  these  corporations,  and  it  seems  to  us  that  the  line  is  properly 
drawn  in  the  latter  case.     If  a  luilroad  corporation,  for  the  purpose 

execution,  and  the  State  may,  by  proper    the  State,  and  is  void  as  against  public 
process,   forfeit    the    charter.'      But  the    policy.'    This  proposition  is  supported  by 
jcourt  said  :  *  We  do  not  concur  in  this    the  cases  there  cited,  and  by  many  others, 
proposition.      We  take  the  general  doc-     See  Richardson  r.  Sibley,  11  Allen  (Mass.), 
trine  to  be,  in  this  country,— though  there     65,  67;  Whitteuton  MUls  v.  Upton,  10 
may  be  exceptional  cases' and  some  autho-    Gray  (Mass.),  582  ;  Proprietors  of  Locks 
rities  to  the  contmry,  —that  the  powers    &  Canals  v.  Nashua  k  Lowell  R.  R.,  104 
of  corporations  organized  under  legislative    Mass.    1,  6  Am.    Rep.    181  ;    Middlesex 
statutes  are  such  and  such  only  as  those    R.  B.    0.   Boston  k  Chelsea  R.  R.,    115 
statutes  confer.     Conceding  the  rule  ap-    Mass.  847.     But  that  the  decision  was  not 
plicable  to  all  statutes,  that  what  is  fairly    intended  to  be  put  exclusively  upon  this 
implied  is  as  much  granted  as  what  is  ex-    ground  is  manifest  from  the    terms    in 
pressed,  it  remains  that  the  charter  of  a    which  it  was  introduced,  as  well  as  from 
oorporation  is  the  measure  of  its  powers,     those  in  which  the  general  doctrine  had 
and  that  the  enumeration  of  these  powers    been  already  laid  down,  and  from  the  con- 
implies  the  exclusion  of  all  others.'    The    eluding  sentence  of  the  opinion.  Thejndg- 
court  then,  after  referring  to  some  of  the    ments  of  the  English  courts,  and  of  the 
Snglish  cases  above  cited,  and  particularly    Supreme  Court  of  the  United  States,  to 
to  the  decision  of  the  House  of  Lords  in    which  we  have  referred,  do  but  affirm  and 
Ashbury  Railway  Carriage  k  Iron  Co.  v.    apply  principles  long  ago  declared  by  this 
Riebe,  as  establishing  'the  broad  doctrine    court.     More  than  fifty  years  since.  Chief 
that  a  contract  not  within  the  scope  of  the    Justice  Parker  said  :  '  The  power  of  cor- 
powers  conferred  on  the  ooqx>Tation  can-    porations  is  derived  only  from  the  act, 
not  be  made  valid  by  the  assent  of  every    grant,  charter,  or  patent  by  which  they 
one  of  the  shareholdera,  nor  can  it  by  any    are  created.    In  this  Commonwealth  the 
partial  performance  become  the  foundation    source  and  origin  of  such  power  is  the 
of  a  right  of  action,'  expressed  the  opinion    legislature,  and  corporations  are  to  exer- 
that  that  decision  '  represents  the  decided    cise  no  authority,  except  what  is  given  by 
preponderance  of  authority,  both  in  this    express  terms  or  by  necessary  implication 
country  and  in  England,  and  is  based  upon    by  that  body.     No  vote  or  act  of  a  cor- 
sonnd  principle.'    The  court  indeed  fur^    poration  can  enlarge  its  chartered  author- 
ther  said  :  '  There  is  another  principle  of    ity,  either  as  to  the  subjects  on  which  it 
equal  importance,  and  equally  conclusive    is  intended  to  operate  or  the  persons  or 
against    the    validity    of    this    contract,     property  of  the  corporators.'    Salem  Mill- 
which,  if  not  coming  exactly  within  the    dam  v.   Ropes,  6  Pick.  (Mass.)  23,  82. 
doctrine  of  ultra  vircM  as  we  have  just  dis-    And  the  importance,  for  the  security  of  the 
cussed  it,  shows  very  clearly  that  the  rail-     rights  of  each  stockholder,  of  a  steady  ad- 
road  company  was  without  the  power  to    herence  to  the  principle  that  *  corporations 
make  such  a  contract.     That  principle  is,     can  only  exercise  their  powers  over  their 
that  where  a  corporation  like  a  railroad    respective  members  for  the    accomplish- 
company  lias  granted  to  it  by  charter  a    roent  of  limited  and  well-deiined  objects,* 
franchise  intended  in  large  measure  to  be    was  strongly  stated  by  Chief  Justice  Shaw 
exerdsed  for  the  public  good,  the  due    in  1839.    Spaulding  v.  Lowell,  23  Pick, 
performance  of  those  functions  being  the    (Mass.)  71,  75.     As  was  observed  in  Mor- 
oonsideration  of  the  public  grant,  any  con-    ville  v.  American  Tract  Society,  123  Mass. 
tract  which  disables  the  corporation  from    129,  136,  '  The  power  to  make  all  such 
performing  those  functions,  which  under-    contracts  as  are  necessary  and  usual  in  the 
takes,  without  the  consent  of  the  State,  to    course  of  business,  or  are  reasonably  inci- 
transfer  to  othera  the  rights  and  powen    dent  to  the  objects  for  which  a  private  cor- 
oonfeired  by  the  charter,  and  to  relieve    poration   is    created,    is    nlways    implied 
the  grantees  of  the  burden  which  it  im-    where   there   is  no  positive  restriction  in 
poses,  is  a  violation  of  the  contract  with    the  charter.'    Thus,  a  eor)>oratiou  may  let 
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of  increasing  its  business^  may  lend  its  credit  or  expend  its  money 
in  <me  enterprise  entirely  foreign  to  the  purpose  of  its  incorporation. 


or  mortgage  property  lawfully  held  by  it  try  stores ;  and  the  defendant  was  a 
under  its  charter,  and  not  immediately  penter,  living  near,  who  made  boxes  and 
needed  for  its  own  business.  Simpson  v.  did  other  carpenter's  work  for  the  corpora- 
Westminster  Hotel  Co.,  8  H.  L.  Caa.  712  ;  tion.  In  an  action  for  the  price  of  goods 
Brown  v.  Winnisimmet  Co.,  11  Allen  sold  and  delivered  to  him  from  the  shop, 
(Mass.),  826;  Hendee  v.  Pinkerton,  14  the  defendant  objected  that  the  plaintiff 
id.  361.  A  corporation  established  *  for  was  not  authorized  by  law  to  keep  such  a 
the  purpose  of  manufacturing  and  selling  shop  and  to  sell  goods  in  this  manner ; 
glass '  may  contract  to  purchase  glassware  and  it  was  held  that  this  objection  could 
from  a  like  corporation  to  keep  up  its  own  not  avail  him.  The  leading  reason  as- 
stock  and  supply  its  customers  while  its  signed  was,  '  The  legislature  did  not  in- 
works  are  beuig  put  in  repair.  Lynde-  tend  to  prohibit  the  supply  of  goods  to 
borough  Glass  Co.  v.  Massachusetts  Glass  those  employed  in  the  manufactory  ; '  in 
Co.,  Ill  Mass.  815.  A  corporation  au-  other  words,  the  contract  sued  on  was  not 
thorized  to  purchase  and  hold  water  power  ultra  vires.  That  reason  being  decinTe 
created  by  the  erection  of  dams,  and  to  of  the  case,  the  further  suggestion  in  the 
hold  real  estate,  may,  when  the  water  opinion,  'Besides,  the  defendant  cannot 
power  has  been  lawfully  extinguished,  refuse  payment  on  this  ground ;  but  the 
sell  its  lands,  and  as  part  of  the  contract  legislature  may  enforce  the  prohibition,  by 
of  sale  agree  to  raise  their  grade.  Dupee  causing  the  charter  to  be  revoked,  when 
V.  Boston  Water  Power  Co.,  114  Mass.  they  shall  determine  that  it  has  been 
37.  A  railroad  corporation  may  agree  to  abused,'  was,  as  has  been  since  pointed 
transport  as  a  common  carrier  over  con-  out,  wholly  obtUr  dictum,  Whittenton 
necting  railroads  goods  intrustnl  to  it  for  MiUs  v.  Upton,  10  Gray  (Mass.),  599. 
carriage  over  its  own  line.  Hill  Manuf.  In  Old  Colony  Railroad  v.  Evans,  ante, 
C4>.  V.  Boston  &  Lowell  R.  R.,  104  Mass.  the  defendant  being  under  contract  to 
122  ;  Railway  Co.  c.  McCarthy,  96  U.  8.  haul  a  lai^  quantity  of  gravel  on  to  lands 
258.  And  it  cannot  dispute  its  liability  belonging  to  the  city  of  Boston,  made  an 
for  goods  delivered  to  it  to  be  carried  over  a  agreement  in  writing  with  the  plaintiff 
railroad  of  which  it  is  in  actual  possession  corporation,  by  which  it  agreed  to  pm^ 
and  use  under  a  lease,  on  the  ground  that  chase  a  tract  of  land  in  Quincy,  and  he 
the  lease  is  void.  McCluer  v,  Manchester  agreed  to  take  gravel  therefrom,  and  to 
k  Lawrence  R.  R.,  13  Gray  (Mass.),  124.  carry  it  in  his  own  cars  over  the  plaintiflTs 
Several  of  the  cases  most  relied  on  by  the  road  to  Boston,  paying  a  specified  toll ; 
plaintiffs  were  not  suits  against  a  corpora-  the  defendant  afterward  farther  agreed  in 
tion  to  compel  it  to  pay  money  for  a  pur-  writing,  that  if  the  plaintiff  would  pai^ 
pose  not  within  the  scope  of  its  charter,  chase  another  tract  for  the  same  purpose, 
but  suits  by  a  corporation  to  recover  he  would  pay  the  cost  of  the  firet  tract ; 
money  or  property,  which,  when  recov-  and  both  tracts  were  purehased  by  the 
ered,  would  be  held  for  the  lawful  uses  of  plaintiff.  The  objection  that  the  oorporm- 
the  corporation.  Chester  Glass  Co.  v.  tion  had  no  right  to  trade  in  gravel  or 
Dewey,  16  Masa  94  ;  Old  Colony  R.  R,  v.  land  was  raised  by  the  defendant  by  way 
Evans,  6  Gray  (Mass.),  25  ;  National  of  defence  to  a  bill  in  equity  by  the  cor* 
Pemberton  Bank  v.  Porter,  125  Mass.  888  ;  poration  for  specific  performance  of  his 
28  Am.  Rep.  235  ;  National  Bank  v.  Mat-  second  agreement  by  accepting  a  deed  of 
thews,  98  (J.  S.  621.  In  Chester  Glass  and  paying  for  the  firet  tract.  There  can 
Co.  V.  Dewey,  ante,  the  plaintiff,  a  cor-  be  no  doubt  of  the  correctness  of  the  de- 
poration  established  for  the  purpose  of  cision  overruling  the  objection.  The  eor- 
manufacturing  glass,  kept  a  shop  near  its  poration  by  its  purehase  had  acquired  a 
factory,  for  the  accommodation  of  its  title  to  the  land,  which  was  good  against 
workmen,  containing  a  general  assortmejit  all  the  world  except  possibly  the  Common- 
of  such  goods  as  are  usually  kept  in  conn-  wealth  ;  and  the  defendant,  having  knovi- 
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it  may  do  so  in  another^  and  we  at  once  concede  to  them  authority 
under  this  pretext  to  open  mines,  to  erect  manufacturing  establish- 
ed^ of  all  the  facts,  did  not  and  conld  upon  the  contract  of  purchase  or  against 
not  object  that  the  title  might  be  defeas-  any  party  to  that  contract,  and  that  it 
ible  by  the  Commonwealth.  Banks  v.  was  not  necessary  in  this  Commonwealth 
Poitiaox,  3  Rand.  (Va.)  186  ;  Leazure  v.  that  the  plaintiif  in  an  action  on  the  prom- 
HiUegas,  7  S.  &  R.  (Penn.)  SIS  ;  Gonn*  issory  note  should  have  any  title  or  inter- 
die  V.  Northampton  Water  Co.,  7  Penn.  est  in  it.  See  also  Attleborough  National 
St  233 ;  Silver  Lake  Bank  v.  North,  4  Bank  v,  Rogers,  125  Mass.  889.  In  Na- 
Johns.  Ch.  (N.  Y.)  870,  873  ;  Smith  v,  tional  Bank  v.  Matthews,  the  act  of  Con- 
Sheeley,  12  WaU.  ((J.  S.)  358  ;  Common-  gross  providing  that  a  National  bank  might 
wealth  V,  Wilder,  127  Mass.  1,  6.  Al-  purchase  and  hold  real  estate  for  certain 
though  it  was  said  in  the  opinion  that  the  enumerated  purposes  only,  of  which  to 
purchase  of  the  land  seemed  to  have  been  secure  money  lent  at  the  time  of  taking  a 
made  as  a  mode  of  promoting  the  purposes  mortgage  was  not  one,  was  held  by  a  ma- 
of  the  plaintiffs  incorporation,  the  in-  jority  of  the  court,  in  accordance  with  the 
creasing  of  its  business  in  transportation  opinion  of  Chancellor  Kent  in  Silver  Lake 
upon  its  railroad,  and  not  as  an  object  of  Bank  v.  North,  above  cited,  not  to  make 
trade  or  speculation  in  lands,  the  point  void  a  mortgage  given  to  secure  the  pay- 
a4jadged  was  that  the  want  of  corporate  ment  of  a  promissory  note  for  money  so 
capacity  to  purchase  and  seU  lands  was  lent,  nor  to  prevent  the  bank  from  en- 
not  a  legal  objection  to  the  maintenance  forcing  such  a  mortgage.  A  like  decision 
of  the  biU.  The  only  authority  referred  was  made  in  National  Bank  v.  Whitney, 
to  by  the  court  was  the  treatise  of  AngeU  103  U.  S.  99.  A  corponition  may  indeed 
and  Ames  on  Corporations,  §§  10,  11, 151,  be  bound  to  refund  to  a  person,  from 
153,  of  which  the  section  most  directly  whom  it  has  received  money  or  property 
applicable  is  §  158,  in  which  it  is  clearly  for  a  purpose  unauthorized  by  its  charter, 
laid  down  that  a  court  of  equity  will  en-  the  value  of  that  which  it  has  actually  re- 
force  against  a  natural  person  his  agree-  ceived ;  for,  in  such  a  case,  to  maintain 
ment  to  purchase  of  a  corporation  lands  the  action  against  the  corporation  is  not  to 
which  it  holds  in  violation  of  its  charter,  affirm,  but  to  disaffirm,  the  illegal  con- 
but  will  not  enforce  against  a  corporation  tract.  White  v.  Franklin  Bank,  22  Pick, 
its  ngreement  to  purchase  lands  for  a  pur-  (Mass.)  181 ;  Morville  v.  American  Tract 
pose  not  authorized  by  its  charter.  The  Society,  123  Mass.  129,  137  ;  In  re  Cork 
distinction  is  obvious.  In  the  latter  case,  &  Youghal  Railway  Co.,  L.  R.  4  Ch.  748. 
to  enforce  the  agreement  against  the  cor-  But  when  the  corporation  has  actually  re- 
poration  is  to  compel  the  application  of  its  ceived  nothing  in  money  or  property,  it 
fiinds  to  a  purpose  not  authorized  by  law.  cannot  be  held  liable  upon  an  agreement 
In  the  former  case,  to  compel  the  indivi-  to  share  in,  or  to  guarantee  the  profits  of, 
dual  to  take  and  pay  for  the  property  ac-  an  enterprise  which  is  wholly  without  the 
cording  to  his  agreement  is  the  surest  and  scope  of  its  corporate  powers,  upon  the 
most  effectual  means  of  replacing  in  the  mere  ground  that  conjectural  or  specula- 
treasury  of  the  corporation,  for  its  lawful  tive  benefits  were  believed  by  its  officers 
OSes  and  the  benefit  of  its  stockholders,  to  be  likely  to  result  from  the  making  of 
the  funds  which  it  bad  misapplied.  Rut-  the  agreement,  and  that  the  other  party 
land  k  Burlington  R.  R.  v.  Proctor,  29  has  incurred  expenses  upon  the  faith  of  it. 
Vt  98,  97.  In  National  Pemberton  Bank  East  Anglian  Ry.  Co.  v.  Eastern  Coun- 
V.  Porter,  the  point  decided  was,  that  the  ties  Ry.  Co.  ;  Macgregor  r.  Dover  k  Deal 
objection  that  a  National  bank  had  ex-  Ry.  Co.  ;  Ashbury  Railway  Carriage  k 
ceeded  its  powers  by  purchasing  a  promis-  Iron  Co.  v.  Riche;  and  Thomas  v.  Railway 
sory  note  from  a^  indorsee  thereof  did  not  Co.,  —above  cited  ;  Downing  v.  Mount 
prevent  it  from  maintaining  an  action  Washington  Road  Co.,  40  N.  H.  230  ; 
upon  the  note  against  the  maker  ;  for  the  Franklin  Co.  v.  Lewiston  Institution  for 
reasona,  that  the  action  was  not  brought  Savings,   68  Me.   43.     The  Old  Colony 
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ments,  and  enter  recklessly  into  an  unlimited  field  of  enterprises 
which  were  never  contemplated  by  the  legislatui-e  or  by  its  share- 
holders, and  which  are  in  no  sense  a  legitimate  incident  to  its  actual 
or  express  authority.  The  proper  limitations  upon  the  power  of  a 
railway  company  to  extend  its  operations  beyond  those  primarily 
contemplated  by  their  projectors  is  well  stated  by  Romilly,  M.  R, 
in  an  English  case.^  He  said  "  As  an  illustration  of  the  manner  by 
which  a  railway  company  might  legitimately  embark  in  projects 
apparently  inconsistent  with  its  means  and  objects,  it  was  suggested 
that  coals  might  be  necessary  for  the  purpose  of  the  railway,  and 
that  thereupon  the  company  might  work  a  coal  mine  for  tliat  pur- 
pose, if,  by  so  doing,  it  could  obtain  coals  cheaper  than  by  the  pur- 
chase of  them,  and  that  by  so  doing,  it  would  be  fair  and  proper  and 
not  really  inconsistent  with  the  objects  of  the  company ;  and  that 
if  it  did  work  a  colliery  for  this  purpose,  it  would  be  foolish  to  pre- 
vent the  company  from  obtaining  a  profit  by  the  sale  of  such  coals 
as  were  raised  and  not  required  for  the  company.  The  answer  to 
this  argument  appears  to  me  to  depend  upon  the  facts  of  each  par- 
ticular case.  If,  in  truth,  the  real  object  of  the  colliery  was  to  sup- 
ply the  railway  with  cheaper  coals,  it  would  be  proper  to  allow  the 
accidental  additional  pi'ofit  of  selling  coals  to  others;  but  if  the  prin- 

Railroad  Company  is  a  railroad  corpora-  line.     It  follows  that  in  the  first  oi  the 

tion,  established  by  public  statutes  of  the  actions  before  us  there  must  be  jadgnmit 

Commonwealth  for  the  purpose  of  con-  for  the  defendant.     The  same  reasons  an 

structing  and  maintaining  a  railroad  and  no  less  applicable  to  manufacturing  and 

carrying  passengers  and  freight  thereon,  trading    corporations,    established    under 

The  holding  of  a  *  world's  peace  jubilee  general  laws,  and  the  purposes  of  whiA 

and  international  musical  festival '  is  an  are  required  by  those  hkws  to  be  stated  in 

enterprise  wholly  outside  the  objects  for  their  articles  of  association.     The  Smith 

which  a  railroad    corporation    is    estab-  American  Oigan  Company  was  oiganixed 

lished  ;  and  a  contract  to  pay,  or  to  guar-  under  the  general  act  of  1870.   chapter 

antee  the  payment  of,  the  expenses  of  such  224,  and  the  purposes  of  its  incorporation 

an  enterprise  is  neither  a  necessary  nor  are  limited  by  its  articles  of  association,  as 

an  appropriate  means  of  carrying  on  the  appearing  in  the  certificate  thereof  fikd  in 

business  of  the  railroad  corporation,  is  an  the  office  of  the  secretaiy  of  the  ComraoD- 

application  of  its  funds  to  an  object  un-  wealth    pursuant   to    that    act,   to   '  the 

authoriml  and   impliedly  prohibited  by  manufacture  and  sale  of  reed  oigaiis  and 

its  charter,  and  is  beyond  its  coqwrate  other  musical  instruments.*     Tlie  power 

IKjwera.     Such  a  contract  cannot  be  held  to  manufacture  and  sell  goods  of  a  par- 

to  bind  the  corporation,  by  reason  of  the  ticular  description  does  not  include  the 

supjHv;tHl  benefit  which  it  may  derive  from  power  to  parUke  in,   or  guarantee   the 

an  increase  of  iwssengers  over  its  road,  profits  of  an  enterprise  that  may  be  ex- 

tt|H>n  any  pvuiuls  that  would  not  hold  it  pected  to  increase  the  use  of,  or  the  demand 

«viu»lly  bound  by  a  contract  to  partake  for,  such  goods." 

in  or  to  jjtwrat^tce  the  success  of  any  enter-  *  Lyde  9.  Eastern  Bengal  By.  Co.,  86 

prise  that  mijrht  attract  population  or  tra-  Bear.  10. 
vol  to  any  city  or  town  ujon  or  near  its 
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cipal  object  of  the  colliery  was  to  undertake  the  business  of  raising 
and  selling  coals^  then  it  would  be  a  perversion  of  the  funds  of  the 
company,  and  a  scheme  which  ought  not  to  be  permitted,  however 
profitable  it  might  appear  to  be.  The  prohibition  or  permission  to 
carry  on  this  trade  would  depend  on  the  conclusions  which  the  court 
drew  from  the  evidenca  The  same  observations  apply  here ;  if  the 
use  of  the  boat  is  really  to  assist  the  traffic  on  the  existing  railway^ 
it  is  lawful  and  proper ;  but  if  the  object  be  to  extend  the  traffic  to 
places  beyond  the  railway,  which  the  railway  is  never  intended  to 
reach,  then  it  is  illegal  and  beyond  the  powers  of  the  company." 

"  These  expressions  of  Lord  Eomilly,"  says  Mr.  Brice,^ "  are  so 
lucid  and  explicit  as  to  need  nothing  additional  by  way  of  explana- 
tion. Whatever  be  a  companies  legitimate  busiriess,  the  company  may 
foster  it  h/  all  the  usual  means;  but  it  may  not  go  beyond  this;  it 
may  not,  under  the  pretence  of  fodering,  emiangU  itself  in  proceedings 
with  which  it  has  no  legitimate  concerrL  The  courts  have,  however, 
determined  that  such  means  shall  be  direct,  and  that  a  company 
shall  not  enter  into  engagements,  as,  to  render  assistance  to  other 
undertakings,  from  which  it  anticipates  a  benefit  to  itself,  not  im- 
mediately but  mediately^  by  reaction  as  it  were  from  the  success 
of  the  operations  thus  encouraged;  and  that  all  such  proceedings 
inevitably  tend  to  breaches  of  duty  on  the  part  of  the  directors, 
and  to  an  abandonment  of  its  peculiar  objects  on  the  part  of  the 
corporation."  « 

Sec.  171.  Defence  of  Ultra  Vires  not  Admissible  where  the  Act 
has  been  Aoqniesoed  in. — Much  confusion  has  arisen  from  em- 
bracing under  the  term  %dtra  vires,  not  only  those  acts  which  it  is  not 
within  the  power  of  a  corporation  to  do,  but  also  those  which  are 
positively  prohibited,  either  expressly  or  by  the  policy  of  the  law. 

1  Green's  Brice's  Ultra  Vire«,  88.  (N.  Y.),  23;   Bridgeport  City  Bank  v. 

*  Bat  see  I^w  v.  Central  Pacific  R.  R.  £mpire  Stone  Dressing  Co.,  80  id.  421 ; 
Co.,  62  Col.  68,  where  it  was  held  that  one  Stark  Bank  v,  U.  S.  Pottery  Co.,  34  Vt. 
railroad  company  can,  upon  a  sufficient  144  ;  Smeadv.  Indianapolis,  &c.  R.  R.  Co., 
consideration,  guarantee  the  payment  of  11  Ind.  104 ;  Bank  of  Genesee  r.  Patchin 
the  bonds  of  another  raUroad  corporation,  Bank,  18  N.  Y,  309,  19  id.  812  ;  Lexing- 
and  Cheever  V.Gilbert  Elevated  R.R.  Co.,  ton  v.  Butler,  14  WaU.  (U.  S.)  282; 
43  N.  Y.  Superior  Ct.  478,  where  it  was  Sumner  v.  Marcy,  3  W.  &  M.  (U.  S.  C.  C.) 
held  that  a  corporation  may  loan  money  to  106,  as  such  an  act  would  not  only  be  en- 
aid  in  a  work  auxiliary  to  its  main  busi-  tirely  contrary  to  the  objects  of  the  incor- 
ncss,  and  is  not  liable  for  its  misappropria-  poration,  but  is  a  power  so  dangerous  to 
tion.  But  the  general  rule  is  that  one  the  interests  of  the  stockholders  that 
corporation  cannot  without  express  power  it  is  treated  as  withheld  unless  expressly 
lend  its  credit  to  another.  Central  Bank  conferred. 
9.  Empire  Stone  Dressing  Co.,  26  Barb. 
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Strictly  speaking,  the  tenn  should  be  applied  only  to  such  acts  of  a 
corporation  as  it  is  beyond  the  powers  of  the  corporation  to  do,  under 
either  the  express  or  implied  atUhority  con/erred  by  the  staltUe  creat- 
ing it}     Acts  done  by    it  which    are  expressly    prohibited  by 

^  DeGraff  v.  Americftn,  &c.  Co.,  21  thooe  powers  for  parposes  which,  in  them- 
N.  Y.  127.  In  Parish  V.  Wheeler,  22  id.  selves  considered,  in volye  no  pnblic  wrong. 
503,  CoMSTOCK,  C.  J.,  says,  in  relation  Contracts  so  made  may  be  defective  in 
to  this  question :  "  There  is  certainly  no  point  of  authority,  and  may  contemplate 
moral  turpitude  if  a  railroad  corporation  a  private  wrong  to  the  shareholders ;  but 
buys  a  steamboat  or  builds  a  church,  nor  is  they  are  not  illegal,  because  they  violate 
there  any  legal  turpitude.  It  may  be  an  no  public  interest  or  policy.  My  meaning, 
excess  of  power,  or  a  private  breach  of  in  short,  is  that  the  illegcUUy  of  an  act  is 
trust  in  respect  to  its  stockholders.  The  determined  in  its  quality  and  does  not 
latter  may  complain  or  the  State  may  in-  depend  on  the  person  or  being  which  per- 
terpose,  but  corporations  themselves,  like  forms  it.  There  has  been,  I  think,  some 
individuals,  in  dealing  with  other  parties,  want  of  reflection,  even  in  judicial  minds, 
must  live  up  to  the  rules  of  common  hon-  upon  the  reasons  and  policy  which  mainly 
esty."  In  Bissell  v.  Michigan,  &c.  R.  R.  govern  in  the  granting  of  charten  to  oor» 
Co.,  22  N.  Y.  258,  Comstock,  C.  J.,  porations,  with  certain  specified  powen 
said :  '*But  the  doctrine  that  corporations  and  no  others.  A  private  or  trading  cor- 
can  never  be  bound  by  engagements  not  poration  is  essentially  a  chartered  partner^ 
justified  by  the  grant  of  power  from  the  ship,  with  or  without  immnni^  from 
State,  is  next  defended  on  a  different  personal  liability  beyond  the  capital  in- 
ground.  Although  it  be  conceded  that  vested,  and  with  certain  other  convenient 
they  are  present,  and  acting  as  legal  per-  attributes  which  ordinary  partnerships  do 
sons  or  entities  when  such  engagements  not  enjoy.  It  is  also  something  more  than 
are  entered  into,  it  is  said  that  all  con-  a  partnership,  because  the  legal  or  artificial 
tracts  in  excess  of  the  rightful  power  pos-  pei-son  becomes  vested  with  the  title  to  all 
sessed  by  corporations  are  illegal  and  the  estate  and  capital  contribated,  to  be 
therefore  void.  This  is  an  argument  to-  held  and  used,  however,  in  trust  for  the 
tally  different  from  the  one  which  has  shareholders.  Now,  in  a  well-regulated 
been  so  far  examined,  because  it  necessarily  unincorporated  partnership,  the  articles 
imputes  the  making  of  the  contract  to  the  entered  into  by  the  associates  specify  the 
corporate  person  or  being  ;  whereas,  the  objects  of  their  association.  But  suppose 
doctrine  which  I  have  endeavored  to  refute  the  same  associates  desire  a  charter  of  in- 
denies  that  proposition.  The  very  point  of  corporation  for  the  more  convenient  proe- 
the  supposed  illegality  consists,  or  at  least  ecution  of  the  same  business,  and  obtain 
it  may  consist,  in  the  performance  of  acts  one.  We  shall  find  it  to  contain  the  like 
perfectly  lawful  in  themselves,  but  which  specification,  which  becomes  the  grant  of 
being  done  by  a  corporation,  and  not  by  power  from  the  sovereign  authority  of  the 
individuals,  are  pronounced  illegal  because  State.  I  am  spesking  of  powers  and  priv- 
they  are  so  done  without  authority  con-  ileges  granted  which  are  not  in  their 
tained  in  the  charter.  ...  To  illustrate  the  essential  nature  corporate  or  public  fran- 
subject :  An  agent  may  make  a  contract  in  chises,  as  distinguished  from  the  private 
the  name  and  behalf  of  his  principal,  but  enterprises  which  any  class  of  citizens  may 
not  within  the  scope  of  his  agency.  If  the  embark  in ;  and,  with  the  exception  of 
considei-ation  and  purpose  of  such  a  con-  municipal  or  governmental  charter^  the 
tract  be  lawful,  it  may  be  void  as  against  class  of  powers  here  referred  to  will  be 
the  principal,  but  not  on  the  ground  of  found  to  cover  nearly  the  whole  field  of 
illegality.  A  corporation  is  not  an  agent  corporate  rights.  It  is  not  difficult,  then, 
of  the  State,  or,  in  any  strict  sense,  of  the  to  see  the  reason  and  policy  which  nnder^ 
shareholders.  But  it  derives  its  powers  lie  such  granta.  The  associates  ask  for  a 
from  the  Stote,  and   it  may  transcend  charter  in  order  to  carry  on  their  bosineas 
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Statute,  or  which  are  opposed  to  public  policy,  are  simply  illegal 
acts,  in  respect  to  which  a  corporation  stands  upon  precisely  the 

with  greater  advantages ;  and  the  same  for  the  exercise  of  ungranted  powers,  will 
reason  exists  for  a  specification  of  the  pur-  illmitrate  the  subject  This  is  a  civil,  and 
poses  of  their  organization  as  in  the  case  not  a  criminal  proceeding,  and  its  object 
of  an  association  without  a  charter.  The  is  purely  and  solely  to  try  a  civil  right, 
charter  takes  the  place  of  the  articles  of  2  Kyd  on  Coqwrations,  439 ;  Angell  & 
agreement,  and  becomes  the  appropriate  Ames,  686;  1  Serg.  &  Rawle,  385;  8  Dalks, 
rule  of  action.  No  public  interest  or  policy  490;  1  Bhickf.  267.  Our  statute  on  this 
is  involved,  because  the  objects  of  the  subject  makes  it  the  duty  of  the  attorney- 
grant  are  not  of  a  public  nature.  The  general  to  institute  the  proceeding,  under 
powers  and  rights  specified  are  identical  leave  of  the  court,  when  the  case  is  one  of 
with  those  which  any  private  person  or  public  interest,  but,  in  other  cases,  only  at 
association  of  persons  may  exercise.  If  the  instance  of  private  parties  claiming  to 
those  who  manage  the  concerns  of  a  simple  be  aggrieved  by  the  abuse  of  power,  and 
partnership  deal  with  the  funds  in  a  man-  on  security  being  given  to  indemnify  the 
ner  or  for  purposes  not  specified,  their  State,  2  R.  S.  683,  §§  39,  40.  In  any 
acts  are  ultra  vires;  and  if  the  directors  of  case,  whether  the  suit  be  founded  on  the 
such  a  corporation  as  I  am  here  speaking  alleged  usurpation  of  a  public  or  corporate 
of  do  the  same  thing,  their  acts  are  also  ultra  office,  or  on  the  nonuser  or  misuser  of  the 
mre»,  in  the  same  sense  and  no  other.  To  franchises  granted  to  a  corporation,  it  is 
apply  the  word  *  illegality'  to  such  transac-  purely  a  civil  right  which  is  tried,  and  the 
tions  is  to  confound  things  of  a  totally  dif-  judgment  is  not  penal,  but  simply  one  of 
ferent  nature.  It  is  only  private  interests  ouster  from  the  right  claimed.  The  l^^is- 
which  are  affected  by  them ;  and  there  is  lature  may,  and  sometimes  does,  expressly 
no  statute  or  nile  of  the  common  law  by  prohibit  the  doing  of  certain  acts  by  cor- 
which  they  become  public  offences.  In  porations,  having  in  view  the  promotion  of 
every  treatise  upon  the  law  of  contracts  —  some  particular  policy  of  the  State,  and 
and  there  are  many  of  them  —  we  shall  may  declare  such  acts  to  be  public  offences, 
find  an  enumeration  of  such  as  are  im-  to  be  punished  by  fine  or  imprisonment  of 
moral  or  illegal ;  but  amongst  them  cannot  the  parties  engaged  in  them.  There  are 
be  found  a  specitication  of  the  promise  or  such  laws  in  regard  to  incorporated  as  well 
agreement  of  a  corporation,  founded  on  a  as  private  banks,  the  object  of  which  is  to 
lawful  consideration,  to  do  that  which  in  protect  the  currency  of  the  State.  But 
itself  is  lawful  to  be  done,  although  not  where  there  are  no  such  penalties  or  pro- 
within  the  powers  granted.  It  has  always  hibitions,  and  the  dealings  of  a  corporation 
been  supposed,  and  to  that  effect  are  all  have  no  relation  to  State  policy,  but  are 
the  authorities,  that  contracts  are  illegal  such  as  all  mankind  may  freely  engage  in, 
either  in  respect  to  the  consideration  or  the  law  has  provided  no  punishment  for 
the  promise.  Where  both  of  these  are  such  dealings,  because  it  does  not  regard 
lawful  and  right,  the  maxim  ex  h^yi  them  as  a  violation  of  its  principles  and 
emitraetu  non  oritur  actio  can  have  no  enactments  in  any  sense  which  is  material 
application.  The  incapacity  of  the  con-  to  the  present  inquiry.  I  do  not  deny  that 
tracting  party,  whether  it  be  a  corporation,  there  is,  in  a  different  sense,  a  legal  wrong 
an  infant,  a  feme  oofvertj  or  a  lunatic,  has  in  the  misapplication  of  the  corporate  capi- 
nothing  to  do  with  the  legality  of  the  con-  tal  and  funds ;  and  so  there  is  in  every 
tract,  in  that  sense  of  the  word  which  is  breach  of  trust  or  violation  of  contract, 
now  under  discussion.  So,  in  the  treatises  But  the  true  inquiry  here  is,  whether  it 
upon  corporations,  we  shall  find  their  belongs  to  the  class  of  public,  as  distin* 
rights  and  privileges  to  be  very  extensively  gnished  from  private  wrongs,  so  that  the 
considered,  but  nowhere  an  intimation  that  guilty  party  may  set  it  up  in  avoidance  of 
their  dealings  outside  of  their  charters  are  just  obligations ;  and  whether  the  court 
deemed  illegal  for  that  cause.  Even  the  must  under  all  circumstances  accept  that 
proceeding  against  them  by  quo  warranto,  defence  without  reference  to  the  situation 
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same  footing  as  an  individual,  and  are  absolutely  and  irretrievably 
void. 

Aa  to  tUtra  vires  acts  of  a  corporation,  in  the  sense  in  which  we 
employ  the  term,  they  stand  upon  the  same  footing  as  the  acts  of 
an  agent  done  in  excess  of  his  authority ;  they  are  not  obligatory  or 
binding,  in  the  first  instance,  but  may  become  so  if  ratified  and 
adopted  by  the  parties  to  be  affected  thereby.  It  is  erroneous  to 
say  that  acts  which  are  only  strictly  lUtra  vires  are  illegal,  because 
if  that  were  so  they  are  nicUum  in  se,  and  absolutely  void  in  every 
case  and  under  all  circumstances ;  whereas  it  is  held  by  many  re- 
spectable authorities  in  this  country,  that  unless  the  act  involves 
a  public  wrong  {and  therefore  is  iUegaJ),  it  may  be  so  acquiesced  in 
by  the  stockholders  as  to  become  valid  and  enforceable  against  the 
corporation.^  Thus,  in  a  recent  case  in  the  United  States  Supreme 
Court,  the  charter  of  a  financial  corporation  provided  that  "  the 
business  of  the  corporation  shall  be  managed  and  directed  by  the 
board  of  trustees,  who  shall  elect  from  their  number  a  president  and 
two  vice-presidents,  and  may  appoint  such  other  officers  as  they 
may  see  fit ;  nine  of  the  trustees,  of  whom  the  president  or  one  of 
the  vice-presidents  shall  be  one,  shall  form  a  quorum  for  the  trans- 
action of  business  at  any  regular  or  adjourned  meeting  of  the  board 
of  trustees ;  and  the  affirmative  vote  of  at  least  seven  members  of 
the  board  shall  be  requisite  in  making  any  order  for,  or  authorizing 
the  investment  of  any  moneys,  or  the  sale  or  transfer  of  any  stock 
or  securities  belonging  to  the  corpoi-ation,  or  the  appointment  of  any 
officer  receiving  any  salary  therefrom."  On  the  18th  of  September, 
1873,  the  board  of  trustees  authorized  and  empowered  the  officers 
of  the  company  to  assign  and  transfer  any  of  the  regular  stock  of 
the  United  States  standing  in  its  name.  On  the  13th  of  December 
in  that  year,  the  same  board  directed  the  finance  committee  to 
authorize  those  officers  to  negotiate  the  securities  of  the  company 
in  such  manner  as  to  relieve  the  company  from  its  embarrassment 
During  November  or  December  the  company  borrowed  from  L. 
$10,000,  giving  him  its  note  for  that  amount  and,  as  collateral,  certain 
securities  held  by  the  company.  The  company  was  then  embarrassed 
for  money,  and  used  the  money  borrowed  to  pay  off  its  obligations. 
In  1874  the  duly  authorized  agent  of  the  company  agreed  with  L. 

and  rights  of  the  other  party.    I  cannot  Co.,   28  How.   (U.   S.)   881 ;    Caart  «. 

believe  such  to  be  the  rule  of  reason  OP  of  Georgia,  Ac.    R.  R  Co.,    64    Oa.    870; 

law."  Haxelhnret  v.  Savannah,  Ac  R.  R.  Co., 

1  Zabriskie   v.    Cleveland,  &c.    R.  R.  48  Ga.  18. 
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that  L.  should  lend  the  agent  $21,000^  including  the  note  of  the 
company  for  SI  0,000,  and  that  the  agent  should  procure  the  trans- 
fer by  the  company  of  certain  obligations  held  by  it  including  cer- 
tain notes.  This  was  done.  TJiere  vxis  no  formed  order  hy  the  hoard 
of  trustees,  as  required  hy  the  charter ,  touching  either  of  the  transactions 
vnth  L.,  but  they  were  communicated,  as  were  all  others,  daily  to 
the  individual  members  of  the  board.  There  was  no  proof  that  any 
objection  was  ever  made.  It  was  held  that  an  action  by  the  trustees 
in  bankruptcy  of  the  corporation  to  compel  the  delivery  of  the  notes 
delivered  by  the  agent  to  L.  could  not  be  maintained.  Said  the 
court :  "  It  would  be  a  perversion  of  the  plainest  principles  of  reason 
and  justice  to  permit  the  validity  of  such  a  security  to  be  effectually 
denied.^  It  cannot  be  done.  Courts  do  not  look  at  such  trans- 
actions with  the  microscopic  eyes  of  a  special  demurrer.  This 
intelligent  acquiescence  was  a  binding  ratification.^  '*    The  right  of 

^  De  Graif  v.  American   Lin.  Co.,  21  exclusion  of,  the  others,  is  clearly  iUegal, 

N.  T.    128 ;   Parish  v,  Wheeler,  22  id.  unless  it  is  warranted  by  something  more 

503  ;   Bradley  v.   Ballard,   65  lU.   413  ;  than  the  will  of  those  who  make  it     Id.  ; 

McCatchin  v.  Collins,  13  Penn.  St.  15.  Lindley  on  Part.,  2d  ed.,  780;  Adley  v, 

*  KeUey  v.  National  Bank,  69  Penn.  Whitstable  Co.,  17  Ves.  316  ;  Scarborough 

St.  426 ;    Hilliard  v,   Goold,   34  N.  H.  Hotel  Co.,  2  D.  &  S.  514.     It  has  been 

230;    Christian  University  v,  Jordan,  29  supposed  that  a  different  principle   was 

Ma  68  ;  Sherman  v.  Fitch,  98  Mass.  59 ;  held  to  be  the  law  in  the  case  of  Hazel- 

Creswell    V.    Lanahan,   101   IT.    S.    347.  hurst  v.  Savannah  R.  R.  Co.,  43  Ga.  53, 

The   effect  of  acquiescence  to  give  va-  and  an  intimation  to  that  effect  was  very 

lidity  to  an  act  of  incorporation  in  ex-  plainly  expressed  in  the  opinion  of  the 

oes8  of  its  power  is  illustrated  in  Kent  v.  court ;  but  its  effect  as  authority  was  en- 

Quicksilver  Mining  Co.,  12  Hun  (N.  Y.),  tirely  counteracted  by  the  preceding  re- 

53.     In  that  case,  at  a  stockholdera'  meet-  mark  that  the  learned   judge    who   de- 

ing,  by  a  majority  vote,  the  corporation  livered  the  opinion  deemed  it  proper  to 

voted  to  issue  preferred  stock  in  lieu  of  make,  that  the  court  did  not  feel  called 

common  stock.     There  was  no  statutory  upon  to  decide  this  question.    The  case  of 

authority  for  the  issue  of  such  preferred  £vansville,  &c.  Railway  v.  Evansville,  15 

stoek.     The  plaintiff  was  not  present  at  Ind.  395,  simply  included  the  detemiina- 

the  meeting  at  which  the  vote  was  taken,  tion  that  a  railroad  company,  under  the 

and  had  never  in  any  manner  acquiesced  peculiar  circumstances  there  shown,  could 

in  the  act.     It  was  held  that  he  was  en-  agree  to  allow  interest  on  its  stock  taken 

titled  to  an  injunction  to  prevent  the  fur-  for  bonds  by  a  city  until  the  railroad 

ther  issue  of  preferred  shares;  but  that  should  be  made  complete  and  ready  for 

those  stockholdera  who  had  consented  to  operation.   In  Bates  v.  Androscoggin  Rail- 

the  issue  of  preferred  shares  were  pre-  way,  49  Me.  491,  the  proposition  to  issue 

eluded  from  objecting  thereto.    Daniels,  preferred  stock  is  stated  to  have  been  first 

J.,  said  :    "  Prima  facie,  all  the  share-  presented  to,  ratified  and  adopted  by,  the 

bolden   in   a   company  are   entitled    to  stockholdera  of  the  company  at  a  meeting 

share  profits  pari  passu  in  proportion  to  held  on  the  21st  of  August,  1849.     Id. 

the  number  of  shares  they  respectively  502.    And  in  Henry  v.  Great  Northern 

hold ;  and  a  resolution  by  a  m^ority  that  Railway  Co.,  1  De  Gex  &  Jones,  606  *, 

dividends  shall  be  paid  to  some  of  the  London  India  Rubber  Co.,  Law  Rep.    5 

shareholders  in  preference  to^  or  to  the  £q.  518 ;  Matter  of  Bangor,  id.  20  Eq. 
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recovery  in  cases  where  the  undertaking  is  not  strictly  within  the 

corporate  powers  rests  upon  the  unanimous  consent  and  approval 

59,  the  authority  to  issue  preference  shares  form,  induced  the  persons  who  exchanged 
was  secured  by  act  of  Parliament ;  and  in  their  shares  to  part  with  their  money,  on 
Prouty  V.  Michigan  Southern,  &c  R.  R.  the  ezpectation  that  the  interest  proposed 
Co.,  1  Hun  (N.  Y.),  C55,  by  the  statutes  should  afterwards  be  paid  to  them   for 
of  the  States  permitting   the  consolida*  doing  that      It  has  also  been  uiged  in 
tion.  .  .  .  The    shareholders    who    con-  the  plaintiffs'  behalf  that  by  closing  the 
sented  that  the  preferred  shares  might  be  books  the  directors  terminated   the  an- 
issued  sustain  a  different  relation  to  such  thority   given    by  the   assenting   share- 
shares  ;  and  as  the  charter  itself  did  not  owners  to  issue   preferred   stock.      And 
prohibit  their  creation,  but  the  company  such  seems  to  have  been  the  understand- 
was  only  restrained  from  doing  so  by  the  ing  of  the  parties  at  the  time  when  the 
obligations  it  had  assumed  by  the  certifi-  preferred  shares  were  issued,  for  the  cer- 
cates  of  stock  it  had  issued,  they  should  tificates   oontpined    the    statement   that 
be  precluded  by  their  own  conduct  from  '  this   preferred   stock  is  entitled  to  in- 
denying  their  binding  validity;  for  under  terest  on  the  first  day  of  May,  1871,  and 
the  terms  of  its  charter  the  company  ap-  annually  thereafter  to  be  paid  out  of  the 
pears  to  have  had  the  power  to  have  pro-  net  earnings  of  the   company  for  each 
vided  by  its  by-laws  for  the  issuing  of  pre-  year,  at  the  rate  of  seven  per  cent  per 
ferred  shares.    In  that  respect  it  differed  annum,  provided  so  much  in  the  year 
from  the  authority  possessed  by  the  de-  preceding  shall  have  been  earned.    Should 
fendant   in  the  ably  contested   case   of  there  remain  a  surplus  of  eaminga  after 
Richie  v.  The  Ashbury  Co.,  Law  Rep.  7  the  payment  of  the  said  interest  upon 
Ir.  App.  658,  where  die  power  exercised  the   preferred   stock,  then   this  snrplas 
was  expressly  prohibited.     In  the  present  shall  be  divided  among  the  holden  of 
case  the  company  had  simply  deprived  it-  the  preferred  and  common  stock.'     The 
self  of  the  right  by  the  form  in  which  its  agreement  has  been  plainly  stated  here, 
shares  had  been  originally  issued.     It  was  that  the  existing  preferred  and  common 
a  restraint  voluntarily  assumed  in  favor  of  stock  shall  alone  share   in  the   surplus 
the  owners  of  its  stock,  which  they  could  after  paying  the  inteTest  on  the  prefeirod 
yield  and  suiTender  again  to  the  company,  shares  issued  under  the  resolution  of  1870« 
And  those  who,  by  their  votes  or  other-  And  that  could  not  be  done  if  the  residue 
wise,  authorized  or  sanctioned  the  acts  of  of  the  common  can  itself  still  be  changed 
the  company  in  the  creation  of  the  pre-  into  preferred  shares ;  for  a  portion  of  the 
ferred  shares  must  have  intended  to,  and  earnings  in  that  event  wlU  be  applied  to 
did,  make  that  surrender.     That  was  the  pay  the  interest  on  the  newly  prefeired 
understanding  on  which  the  case  of  Bates  shares,  which  otherwise  would  be  applied 
V,  Androscoggin,  Ac.  R.  R.  Co.  {ante)  was  by  way  of  dividends  on  those  which  hare 
decided,  and  other  authorities  have  pro-  already  acquired  this  preference.      And 
ceeded  upon  the  same  principle.     London  that  would  be  a  violation  of  the  agreement 
Building  Society,  21  L.T.  (N.  8.)  8.   Those  stated  in  the  preference  certificates.      If 
parties  concurred  with  the  oflicers  in  pro-  they  were  lawfully  issued*  and  they  cei^ 
curing  the  advance  made  upon  the  faith  tainly  were,  so  far  as  they  had  the  assent 
and  consideration  of  the  preference  shares,  or  approval  of  the  owners  of  the  common 
and  upon  plain  principles  of  equity  should  shares,  it  consequently  follows  that  the 
not,  under  the  ci^cumstance^  after  that  earnings  agreed    to   be  appropriated    to 
be  heanl  to  dispute  their  validity.    But  as  them  by  way  of  dividends  cannot,  with- 
the  plaintiff  was  not  one  of  those  persons,  out  the  consent  of  the  owners  of  thenip 
and  was  not  shown  to  have  received  but  a  be  withdrawn  from   them   and   applied 
small  portion  of  his  common  stock  from  by  way  of  interest  on  other  shares  after> 
or  under  either  of  them,  he  cannot,  as  to  wards   in    form    promoted   to  a  similar 
the  residue,  justly  be  estopped  in  this  preference.    Mclaughlin  o.  Detroit  R.  R. 
manner.    For  neither  he  nor  they,  in  any  Co.,   8  Mich.   100.     The  judgment  rs- 
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of  the  stockholders.  But  in  case  this  is  not  expressly  given,  it 
would  probably  be  presumed  from  an  acceptance  of  the  fruits  and 
profits  of  an  enterprise  thus  entered  upon  ultra  vires,  and  of  the 
benefits  and  consideration  of  a  contract  made  by  the  coiporation  in 
the  prosecution  of  such  enterprise.^    This  would,  undoubtedly,  be  a 

coyered    in    the    case    restraioed     the    Island,  and  formed  the  New  York  &  New 
company  from    creating    other  preferred    England  R.  R.  Co.   The  road  and  property 
ahares,  and  from  paying  any  of  its  earn-    passed  into  the  possession  of  this  latter 
ings  on  any  newly  issued  preferred  shares,     company  by  deeds  from  the  mortgage  trus- 
while  the  plaintiff  continued  to  be  the    tees,  and  from  the  assignees  of  the  bank- 
owner  of  common  and  preferred  shares    rupt  company.      In  1875  certain  stock- 
of  its  stock.     No  direction  was  given  as    holders  of   tlie  H.  P.   &  F.  R.  R.  Co. 
to  how  the  fund  held  as  its  net  earnings    brought  a  suit  in  equity  in  Rhode  Island 
should  be  distributed,  and  no  such  direc-    to  set  aside  the  agreement  and  lease.     It 
tion  is  required  for  the  purpose  of  fully    was  held  that  the  agreen^^nt  and  lease 
disposing  of  the  appeal  taken  in  this  case,    were  ultra  vires,  but  that  plaintiffs,  by 
As  for  as  the  judgment  extended,  it  was    laches,  and  by  the  intervention  of  other 
clearly  correct,  and  it  should,  therefore,     equities,  were  precluded  from  relief.     Bos- 
be  aflirmed,  with  costs."     The  doctrine    ton  &  Prov.  R.  R.  Co.  v.  New  York  & 
of  ultra  vires  has  no  application  in  favor    N.  E.  R.R  Co.,  18  R.  I.  260. 
of  corporations  for  wrongs  committed  by         *  The    presumption    against    corpora- 
them.    Carlisle  Bank  v,  Graham,  100  U.  S.    tions,  on  the  ground  of  acquiescence  or 
699.     So,  where  a  corporation  organized    implied  ratification,  is  illustrated  by  the 
pursuant  to  the  provisions  of  a  statute,     case  of  Zabriskie  v.  Cleveland,  Columbus 
but  before  its  articles  of  association  were    &  Cincinnati  Railway,  23  How.  (U.  S.) 
filed  with  the  county  clerk  entered  into    881,  where  the  facts  were  as  follows :    By 
a  contract  for  certain  machinery  to  en-    the  general  railway  law  in  Ohio,  one  rail- 
able  it  to  carry  on  its  business,  it  was    way  company  was  allowed  to  aid  in  the 
held  that  its  subsequent  recognition  of  the    construction  of  other  lines,  by  subscrip- 
validity  of  the  contract  was  binding  upon    tions  to  the  capital   stock  of  the   com- 
it,  although  the  statute  declares  that  a    panics,  provided  that  in  a  meeting  of  the 
corporation  so  organized  shall  not  com-    stockholders,  called  for  that  purpose,  two- 
mence  business  before  such  articles  are  so    thirds  of  the  stock  represented  should  as- 
filed.    Whitney  v.  Wyman,  101  U.  S.  892.     sent  thereto.     And  by  a  subsequent  act,  it 
A  corporation,  like  a  natural  person,  may    was  provided  that  any  existing  company 
be  compelled  to  account  for  benefits  re-    might  accept  this  provision,  and  by  filing 
ceived  from  a  transaction,  even  if  it  be    a  certificate  of  such  acceptance  with  the 
one  not  enforceable  by  reason  of  the  fact    Secretery  of  State,  make  it  a  part  of  its 
that  its  agents  had  no  right  to  make  it,  it    charter.      In    this  case   the  defendants, 
being  neither  illegal  nor  immoral.     Man-    without  having  complied  with  either  of 
viUe  V,  Belden  Mming  Co.,  17  Fed.  Rep.     the  foregoing  conditions,   made  a  gnar- 
425.     The  Hartford,  Providence,  k  Fish-    anty  of  $400,000  of  the  bonds  of  the  Col- 
km  R.  R.  Co.,  a  Rhode  Island  corpora-    umbus,   Piqua,  &   Indiana   Railway.      A 
tion,  in  1868  executed  an  agreement  trans-    bill  was  brought  by  the  plaintiff,  a  mem- 
femng  all  its  property,  in  perpetuum,  to    ber  of  defendants'  company,  to  restrain 
the  Boston,  Hartford,  ft  Erie  R.  R.  Co.,    them  from  paying  the  interest    on    the 
^e  stockholders  of  the  former  company  to    bonds  so  guaranteed  by  them,  upon  the 
be  remunerated  by  stock  in  the  latter,  or    ground  that  the  defendants'  directors  had 
by  payment  of  a  fixed  price  per  share,    exceeded  their  authority  in  making  the 
The  kttcr  company  afterwards  mortgaged    guaranty.   Some  of  the  other  stockholders. 
Its  poad,  became  bankrupt,  and  was  dis-    by  permission  of  the  court  below,  became 
solved  by  a   Connecticut   decree.      The    defendants  in  the  suit.     The  court  held, 
mortgagees  afterwards  foreclosed  in  Rhode    that,  as  between  the  parties  to  the  present 
VOL.  L  —  82 
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ratification  of  the  contract  by  them.  But  if  a  corporation,  by  itself 
or  its  agents,  engages  in  such  an  enterprise,  and  in  the  usual  way 
issues  its  obligations,  would  the  failure  of  a  member  to  give  his 
express  or  implied  assent  thereto  enable  him  or  the  corporation  to 
make  tUtra  vires  a  defence  to  such  an  obligation,  the  consideration 
of  which  has  been  received  and  appropriated  by  the  corporation,  for 
a  purpose  foreign  to  the  original  objects  and  purposes  of  its  creation  ? 
If,  as  has  been  suggested,  the  contract  has  been  executed  and  the  cor- 
poration has  received  the  consideration  of  the  same,  and  more  espe- 
cially if  the  stockholder  has,  with  a  knowledge  of  the  transaction, 
acquiesced  therein,  and  received  his  share  of  the  dividends  and 
profits  of  the  enterprise,  this  would,  undoubtedly,  conclude  him  and 
the  corporation  from  a  defence  on  the  ground  of  ultra  vires.  But 
a  member,  under  other  circumstances,  has  an  unquestioned  right  to 
restrain  the  execution  of  an  undertaking,  or  a  contract  clearly  tUtra 
vires} 

suit,  the  acceptance  of  the  provisioiis  of  quired  and  ascertained  the  matter.  .  .  . 

the  general  railway  law,  and  of  the  sub-  The  way,  therefore,  in  which  I  propose  to 

sequent  statute,  might  be  presumed  from  put  it  to  your  lordships,  in  point  of  law, 

the  conduct  of  the  corporators,   in  not  is  this :  The  question  is  not  whether  that 

sooner  taking  steps  to  nullify  the  action  irregularity  can  be  considered  as  nnim- 

of  the  directors  in  making  the  guaranty;  portant,  or  as  being  different  in  equity 

and  that  it  was  not  competent  for  the  from  what  it  is  in  law,  but  the  question 

corporation,  after  having  made  such  guar-  simply  is,  whether,   by    that    continued 

anty,  received  the  benefits  of  it,  and  al-  coui-se  of  dealing,  the  directors  have  not 

lowed  the  bonds  to  go  into  general  cir-  bound  themselves  to  such  an  extent  that 

cuktion  on  the  faith  of  its  responsibility,  they  cannot  be  heard  in  a  court  of  justice 

now  to  repudiate  them  upon  the  ground  to  set  up,  with  a  view  to  defeat  the  righU 

of  their  own  omission  to  comply  with  the  of  the  parties  with  whom  they  have  been 

requirements  of  the  statute.     And  espe-  dealing,  that  particular  clause  enjoiniug 

ciaUy  were  the  bonds  binding  upon  the  them  to  do  an  act  which  they  themselves 

defendants,  since  the  guaranty  by  the  di-  have  neglected  to  do." 
rectors  had  been  expressly  ratified  by  a         ^  It  may  be  the  duty  of  the  member, 

resolution  of  the  stockholders  at  a  meet-  under  such  circumstances,  to  restrain  the 

ing  held  subsequently,  and  at  this  meet-  unlawful  act  in  such  cases,  which  he  may 

inir  the  plaintifiTs  stock  was  represented,  do  by  iiyunction ;  and  in  the  absence  of 

In  Bargate  v,  Shortridge,  5  H.  L.  C.  297.  such  proceeding,  be  estopped  from  insirt- 

Urd  St.  Leonards  said :    "  It  does'  ap-  ing  upon  the  defence  of  uUra  tnres,  as  he 

pear  to  me  that  if,  by  a  course  of  action,  might  be  presumed  to  acqm^  m  the 

the  directors  of  a  company  neglect  precau-  execution  of  contracts  to  which  he  ex- 

tions  which  they  ought  to  attend  to,  and  pressed  no  dissent,  if  executed  m  the  usual 

thereby  lead   third  persons   to  deal  to-  manner.    The  power  of  »^«rt «  equity 

irether  as  upon  real  transactions,  and  to  to  restrain  a  corporation  from  doing  actt 

embark  money  or  credit  in  a  concern  of  which  are  in  excess  of  its  powere  is  weU 

this  sort,  these  directors  cannot,  after  five  settled ;  but  in  order  to  warrant  the  inter- 

or  six  years  have  elapsed,  turn  round,  and  ference,  there  must  be  a  gross  abuse  ofite 

themselves  raise  the  objection  that  they  powers,  or  acts  clearly  in  excess  thereof, 

have  not  taken   these  precautions,   and  «*«*  mil  resuU  tn^runuly  to  <*«««• 

that  the  ahareholders  ought  to  have  in-  plainant.    Jones  r.  Mayor,  kc.  of  Little 
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In  a  New  York  case,^  Comstock,  J.,  in  our  judgment  successfully 
combats  the  doctrine  that  all  ultra  vires  acts  are  illecral.  He  says  : 
"  If  an  enterprise  is  successful,  the  corporation  and  its  stockholders 
gain  by  the  result.  If  a  depression  occurs  in  the  market,  and  dis- 
aster is  threatened,  the  doctrine  that  a  corporation  can  never  act 
outside  of  its  charter  enables  it  to  say, '  This  is  not  our  dealing ; '  and 
the  money  used  in  the  dealing  may  be  unconditionally  reclaimed 
from  whatever  parties  have  received  it  for  value ;  while  the  injured 
dealer  must  seek  his  remedy  against  agents,  perhaps  irresponsible 
or  unknown.  Corporations  may  thus  (if  the  doctrine  of  ultra  vires 
in  such  cases  is  adopted)  take  all  the  chances  of  gain,  without  in- 
curring the  hazard  of  loss.  Familiar  maxims  of  the  law  must  be 
reversed.  In  the  relation  of  private  principal  and  agent,  the  adop- 
tion of  the  agent's  unauthorized  dealings  is  equivalent  to  an  original 
authority;  and  the  adoption  is  perfect  when  the  principal  receives 
the  proceeds  of  that  dealing.  Corporations  may  practically  act  in 
the  same  manner.  .  .  .  But  is  it  true  that  all  contracts  for  pur- 
poses not  embraced  in  their  charters  are  illegal,  in  the  appropriate 
sense  of  the  term  ?  This  proposition  I  must  deny.  Undoubtedly, 
such  engagements  may  have  vices,  which  sometimes  infect  the 
contracts  of  individuals.  They  may  involve  a  malum  in  se,  or  a 
malum  prohibitum,  and  may  be  void  for  any  cause  which  would 
avoid  the  contract  of  a  natural  person.  But  where  no  such  vices 
exist,  and  the  only  defect  is  one  of  power,  the  contract  cannot  be 
void  because  it  is  illegal  or  immoral.  Such  a  doctrine  may  have 
some  slight  foundation  in  the  earlier  English  railway  cases,*  but 
it  was  never  established,  and  is  not  now  received  in  the  English 
courts.' 

**  The  books  are  full  of  cases  upon  the  powers  of  corporations  and 
;the  effect  of  dealing  in  a  manner  and  for  objects  not  intended  in 
their  charters;  but  with  the  slight,  exception  named,  there  is  not 
only  an  entire  absence  of  adjudged  cases,  even  of  judicial  opinion 
OP  dicta,  for  the  proposition  that  mere  want  of  authority  renders  a 

Rock,  25  Ark.  801 ;  Lane  v.  Schomp,  20         '  The   East  Anglian  Ry.  Co.   v.  The 

N.  J.  £q.  82 ;   Union  Pacific,  &c.  R  R.  Eastern  Counties  Rj.  Co.,  11  C.  B.  775  ; 

Co.  «.  Lincoln  Connty,  8  Dill.  (T7.  S;C.  C.)  Macgregor  v.  Dover,   &c.  R.  R.  Co.,  18 

SCO;  St.  Loois  v,  Weber,  44  Mo.  647;  Q.  B.  618. 

RoUnson  v.  Chartered  Bank,  L.  R.  1  Bq.         *  The    Mayor,    &c.    v.    The    Norfolk 

82 ;  Bach  v.  Pacific  Mail  Steamship  Co.,  Ry.  Co. ;    Eastern  Counties  Ry.   Co.  «. 

12  Abb.  Pr.  (N.  Y.)  n.  b.  878.  Hawkes. 

1  Bissell  V,  Michigan,  Ac.  R.  R.  Co., 
SH.T.  284 
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contract  illegal.  Such  a  proposition  seems  to  me  absurd.  The 
words  'viira  vires,'  and  'illegality/  represent  totally  different  and 
distinct  ideas.  It  is  true  that  a  contract  may  have  both  these 
defects,  but  it  may  have  one  without  the  other.  For  example,  a 
bank  has  no  authority  to  engage,  and  usually  does  not  engage,  in 
benevolent  enterprises.  A  subscription  made  by  authority  of  the 
board  of  directors  and  under  the  corporate  seal,  for  the  building 
of  a  church  or  college,  or  an  almshouse,  would  be  clearly  tUtra 
vires,  but  it  would  not  be  illegal  If  every  corporator  should  ex- 
pressly assent  to  such  an  application  of  the  funds,  it  would  still 
be  ultra  vires,  but  no  wrong  would  be  committed  and  no  public 
interest  violated.  So,  a  manufacturing  corporation  may  purchase 
ground  for  a  school-house  or  a  place  of  worship,  for  the  intellec- 
tual, religious,  and  moral  improvement  of  its  operativea  It  may 
buy  tracts  and  books  of  instruction  for  distribution  among  them. 
Such  dealings  are  outside  of  the  charter;  but  so  far  from  being 
illegal  and  wrong,  they  are,  in  themselves,  benevolent  and  praise- 
worthy. So,  a  chjirch  corporation  may  deal  in  exchange.  This, 
though  ultra  vireSy  is  not  illegal,  because  dealing  in  exchange  is 
not  itself  an  unlawful  act."  ^    It  is  evident  that  by  the  plainest 

1  In  Bissell  v.  Michigan,  &c.  R.  R.  with  the  corporation  is  presumed  to  hxwe 

Co.,  ante,  Selden,  J.,  said  :     **  There  are,  knowledge  of  the  defect,  and  the  defenoe 

no  doubt,  cases  in  which  a  corporation  of  idtra  vires  is  available  against  him. 

would  be  estopped  from  setting  up  the  But  such  a  defence  would  not  be  permitted 

defence,  although  its  contract  might  have  to  prevail  against  a  party  who  cannot  be 

been  really  unauthorized.     It  would  not  presumed  to  have  had  any  knowledge  of 

be  available  in  a  suit  brought  by  a  band  the  want  of  authority  to  make  the  oon- 

fide  indorsee  of  a  negotiable  promissory  tract    Hence,  if  the  question  of  power 

note,  provided  the  corporation  was  author-  depends  not  merely  upon  the  law  under 

ized  to  give  notes  for  any  purpose ;  and  which  the  corporation  acts,  but  upon  the 

the  reason  is,  that   the   corporation,  by  existence  of  certain  extrinsic  facts,  resting 

giving  the  note,  has  virtually  represented  peculiarly  within  the  knowledge  of  the 

that  it  was  given  for  some  legitimate  pur-  corporate   officers,  then    the   corporation 

pose,  and  the  indorsee  could  not  be  pre-  would,   I  apprehend,  be   estopped  from 

sumed  to  know  the  contrary.    The  note,  denying  that  which,  by  assuming  to  make 

however,  if  given  by  a  corporation  abso-  the  contract,  it  had  virtually  affirmed, 

lutely  prohibited  by  its  charter  from  giv-  A  question  analogous  to  thin  arises,  where 

ing  notes  at  all,  would  be  voidable,  not  public  oflScers  who  have  done  something 

only  in  the  hands  of  the  original  payee,  in   contravention   of  the   statute  under 

but  in  those  of  any  subsequent  holder,  be-  which  they  act  are  afterward  sought  to 

cause  all  persons  dealing  with  a  corpora-  be  estopped  firom  setting  up  that  their  act 

tion  arc  bound  to  take  notice  of  the  extent  was  unauthorized.      It  was   insisted  by 

of  its  chartereti  powers.     The  same  prin-  counsel  in  the  case  of  Begins  v.  Whit^ 

riple  is  applicable  to  contracts  not  negori-  4  Ad.  k  £1.  (N.  8.)  101,  that  for  public 

able.  Where  the  want  of  power  is  apparent  reasons    officers    so    situated    were    not 

upon  comparing  the  act  done  with  the  estopped ;  but  Lord  Denman  said :    'We 

turns  of  the  charter,  the  party  dealing  have  held  that  this  is  true  only  of  a  stit> 
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principles  of  justice,  corporations  making  contracts  in  such  cases, 
and  receiving  the  consideration  and  the  full  benefits  of  the  same, 

nte  the  conteuts  of  which  are  publicly  tiou  are  to  be  effected,  but  leave  this  to  be 
known  ;  such  a  statute  is  to  have  effect  arranged  by  a  *  deed  of  settlement '  he- 
whatever  dealings  may  take  place ;  but  tween  the  corporators  themselves.  By 
when  the  persons  acting,  whether  trustees  this  deed  the  companies  prescribe  and 
fur  public  purposes  or  not,  have  done  any  limit  the  |)owers  and  functions  of  t'neir 
act  which  was  not  known  to  the  parties  various  officers,  so  far  as  they  are  left  iin- 
with  whom  they  were  afterward  dealing,  controlled  by  the  statute  and  the  general 
such  an  act  cannot  prevent  the  estoppel  laws  of  the  kingdom.  Now,  it  is  plain 
arising  from  that  subsequent  dealing.'  that  there  is  no  analogy  between  an  att 
This  doctrine,  which  was  also  held  in  which  merely  transcends  the  limits  of  this 
the  case  of  Doe,  ex  dein.  Levy  v.  Home,  deed  of  settlement  and  one  which  violates 
3  Ad.  &  El.  (N.  8.)  757,  will  be  found,  the  provisions  of  the  organic  act.  The 
when  carefully  examined,  to  sustain  the  deed  of  settlement  is  the  private  act  of  the 
exception  which  I  have  suggested  in  the  sharehoIdei*s,  and  its  provisions  have  re- 
case  of  corporations.  But  aside  from  these  spect  solely  to  their  private  in tei*ests.  It 
exceptional  cases,  it  is,  in  my  judgment,  is  a  mere  power  of  attorney,  and  bears  no 
not  only  entirely  clear  upon  principle,  resemblance  to  a  law  enacted  with  a  view 
but  abundantly  settled  by  authority,  that  to  the  interests  of  the  public.  There  is 
the  contract  of  a  corporation,  if  unauthor-  evidently  no  question  of  public  policy  in- 
ized  by  its  charter,  is  an  illegal  contract,  volved,  when  the  question  is,  whether  the 
and  that  the  corporation  is  not  estopped  officers  have  exceeded  the  authority  con- 
from  setting  up  this  illegality  in  defence  ferred  by  this  deed.  The  case  of  tlie 
to  an  action  brought  upon  it.  In  refening  Royal  British  Bank  v.  Turquand,  5  El.  & 
to  the  cases  which  support  these  views,  Bl.  248,  is  one  of  this  class  of  cases.  By 
I  will  notice  the  English  cases  first,  comparing  the  language  of  Lord  Campbell 
There  are  three  classes  of  cases  in  Eng-  in  this  case  with  that  used  by  him  upon 
land  in  which  the  question  of  ultra  vires  another  occasion,  we  shall  obtain  a  clear 
arises,  namely:  first,  cases  in  which  one  or  view  of  the  distinction  here  adverted  to. 
more  of  the  shareholders  seek  to  restrain  In  the  case  cited,  the  action  was  upon  a 
the  officers  of  the  corporation  from  engag-  bond  signed  by  two  of  the  directors,  and 
ing  in  transactions  unauthorized  by  the  the  question  was,  not  whether  the  giving 
charter  ;  second,  actions  brought  by  third  of  the  bond  exceeded  the  powers  which 
persons  against  corporations  to  enforce  the  corporation  itself  had  a  right  to  as- 
their  contracts,  in  which  the  defence  re-  sume,  but  whether  it  was  authorized  as 
lied  upon  is,  that  in  making  the  contract  between  the  shareholders  and  the  direct- 
the  corporation  exceeded  its  corporate  ors  by  the  deed  of  settlement.  Lonl 
powers  ;  and  third,  similar  actions,  in  Campbell,  in  delivering  his  opinion,  said  : 
which  the  defence  is  that  the  directora  had  '  A  mere  excess  of  authority  >by  the  di- 
exceeded,  not  the  powers  conferred  upon  rectors,  we  think,  would  not  amount  to  a 
the  entire  corporation  by  law,  but  those  defence.'  Of  course,  by  this  was  meant 
conferred  by  the  shareholders  upon  the  merely  an  excess  of  authority  by  the  di- 
directors  or  managing  officers  by  deed,  rectors  as  the  agents  of  the  stockholders. 
These  three  classes  of  cases  differ  materi-  and  not  an  unauthorized  assumption  of 
ally  in  their  nature  and  principles,  and  if  power  as  between  the  corporation  and  the 
we  woald  avoid  confusion  must  be  kept  public.  In  the  Mayor  of  Norwich  v.  The 
entirely  distinct  in  investigating  the  sub-  Norfolk  Railroad  Company,  30  Eng.  Law 
ject  Those  of  the  third  class  have  no  &  Eq.  120,  the  same  learned  judge  fully 
bearing  upon  the  question  we  are  discnss-  recognizes  the  distinction  I  take,  and 
ing.  There  is  in  England  a  class  of  shows  that  by  the  remark  just  quoted  he 
corporations  oiganized  under  general  laws,  by  no  means  meant  to  say  that  rorfK>ra- 
which  do  not  specify  the  manner  in  which  tions  were  bound  by  contracts  which  are 
the  objects  and  purposes  of  the  incorpora-  ultra  vires,  as  between  them  and  the  pub- 
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should  not  be  allowed  to  defeat  the  obligations  made  by  them 
therefor;  or,  at  least,  should  not  be  permitted  with  impunity  to 
appropriate  the  property  of  another,  received  by  virtue  of  such  a 
contract,  and,  under  a  plea  of  ultra  vires,  defeat  any  recovery 
therefor. 

Sec.  172.  Defence  not  Admitted,  ^rhen  the  Contraot  is  Ezecnted. 
—  Contracts  made  with  corporations  in  excess  of  their  powers, 
which  are  purely  executory  on  both  sides,  and  where  no  wrong 
will  be  done  if  the  parties  are  left  in  their  previous  situation,  will 
not  be  euforced ;  because  such  contracts  contemplate  an  unauthor- 
ized diversion  of  corporate  funds,  and  therefore  a  breach  of  private 
trust  But  executed  dealings  of  corporations  are  allowed  to  stand 
for  and  against  both  parties,  where  the  plainest  rules  of  good  faith 
so  require,  even  though  prohibited  by  statute ;  and  no  action  for  its 
enforcement  could  be  maintained.  In  such  cases  the  doctrine  of 
estoppel  is  applied,  and  a  party  is  not  permitted  to  set  up  his  want 
of  capacity.^  In  the  case  last  cited,  Bacon,  J.,  said :  **  If  it  be  con- 
ceded that  the  defendants  had  no  power  to  enter  into  the  contract 
of  sale  in  this  case,  and  bind  the  company  to  perform  the  obligations 
assumed,  viewed  as  a  mere  question  of  corporate  power,  yet,  hav- 
ing undertaken  to  do  so,  and  having  received  the  full  consideration 
agreed  to  be  paid  by  the  plaintiff,  and  he  having  fulfilled  bis  entire 
contract,  they  cannot  now  be  permitted  to  set  up  that  excess  of 
authority  to  excuse  them  from  that  part  of  the  contract  which  im- 
poses an  obligation  upon  them.  This  principle  has  been  repeatedly 
held  as  applicable  to  an  individual  attempting  to  screen  himself 
from  liability  when  contracting  with  a  corporation,  as  in  the  case  of 
a  corporation  when  seeking  to  escape  responsibility  on  the  plea  of 

lie.  He  then  said  :  '  The  mere  circum-  vires '  is  applied  in  the  English  cases  both 
stance  of  a  covenant  by  the  directors  in  to  acts  which  simply  exceed  the  powers 
the  name  of  the  company  being  ultra  vires  conferred  by  the  deed  of  settlement  upon 
as  between  them  and  the  shar^olders  does  the  officers  as  the  agents  of  the  share- 
not  necessarily  disentitle  the  covenantee  holders,  and  acts  which  transcend  the 
to  sue  upon  it  .  .  .  But  suppose  that  powers  conferred  by  law  upon  the  entire 
the  directors  of  a  railway  company  should  corporation.  This  indiscriminate  u»  of 
purchase  a  thousand  gross  of  green  spec-  the  phrase  is  calculated  to  mislead,  unless 
tacles  as  a  speculation,  and  should  put  the  distinction  referred  to  is  observed.  It 
the  seal  of  the  company  to  a  deed  cove-  is  evident  that  the  class  of  cases  to  which 
nanting  to  pay  for  these  goods,  here  would  that  of  Royal  British  Bank  v.  Turqutnd 
be  a  clear  excess  of  authority  on  the  part  belongs  have  no  bearing  upon  the  question 
of  the  directors  ;  .  .  .  this  would  be  under  consideration,  and  hence  they  will 
an  illegal  contract  to  misapply  the  funds  be  no  further  noticed/* 
of  the  company,  and  the  illegality  might  ^  De  Graff  v.  American,  &c  (X  U 
be  set  up  as  a  defence.'   The  phrase  •  tt/ira  N.  Y.  124. 
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vltra  vires  for  acts  deliberately  done  with  all  the  usual  aud  needful 
formalities,  and  where  they  have  received  the  entire  benefit  they 
contracted  for.  Such  a  defence  should  uo  longer  be  tolerated  in  our 
courts.  Where  the  question  is  merely  as  to  the  power  to  contract, 
a  party  who  has  had  the  benefit  of  the  contract  should  not  be  per- 
mitted —  especially  where  there  is  no  unlawful  intent  charged  upon 
the  other  party,  and  he  is  in  no  sense  in  pari  delicto  —  to  question  its 
validity.  To  deny  relief  to  a  plaintifif  thus  situated  would  be  sub- 
stantially to  secure  to  the  party  deliberately  violating  one  of  the 
laws  of  its  existence,  and  when  no  guilty  complicity  can  be  charged 
upon  the  other  party,  the  fruits  of  an  illegal  transaction,  and  operate 
as  a  premium  upon  repudiation  and  fraud."  ^ 

1  Chicago  Building  Soc'y  v.  Crowell.  finement  can  deny ;  it  was  a  fact  too, 
65  111.  458  ;  Tracy  v.  Talmadge,  14  N.  Y.  having  all  the  legal  relations  and  inci- 
162  ;  National  Bank  v.  Matthews,  98  dents  of  any  other  fact  of  owneruhip.  I 
U.  S.  621  ;  Herzo  v,  San  Francisco,  83  think  it  will  not  be  questioned,  that  an 
CaL  134  ;  Whitney  Arms  Co.  v.  Barlow,  execution  creditor  of  the  company  could 
63  N.  Y.  62  ;  Bissell  v,  Michigan,  Ac.  levy  on  this  property  and  sell  it  for  the 
R.  R.  Co.,  ante.  In  Parish  v,  Wheeler,  satisfaction  of  its  debt ;  and  having  thus 
22  N.  Y.  494,  Comstock,  J.,  says :  ''The  obtained  a  satisfaction,  I  do  not  think 
most  favorable  statement  of  the  particular  that  he  could  deny  that  he  was  paid,  upon 
matter  now  in  question  is,  that  the  rail-  any  theory  of  excess  of  corporate  ix>wer, 
road  corporation,  in  excess  of  the  powers  and  levy  again  upon  other  propei*ty.  So, 
conferred  upon  it  by  its  charter,  purchased  if  the  creditor,  instead  of  proceeding  to 
and  paid  for  a  steamboat  and  several  canal  judgment  and  execution  for  his  debt, 
boats ;  that  being  in  possession  and  use  takes  a  pledge  or  mortgage,  and  by  the 
of  the  property,  in  connection  with  its  exercise  of  the  power  of  sale,  obtains  the 
regular  busine.ss,  it  mortgaged  the  same  cash  for  his  demand,  I  do  not  see  how  he 
property  to  its  creditors,  the  plaintiff,  can  raise  the  inquiry  whether  the  corpora- 
taking  back  charter-parties  for  a  limited  tion  debtor  violated  the  tnist  duty,  which 
period,  and  also  a  stipulation  for  a  recon-  it  owed  to  its  shareholders  in  the  purchase 
veyance,  if  the  debt  should  not  be  paid  at  of  the  chattels  pledged  or  mortgaged.  So 
the  time  agreed  on  ;  that  the  plaintiff,  long  as  no  one  else  questions  the  title  thus 
taking  the  usual  course  in  sach  cases,  acquired,  and  the  property  is  made  pro- 
caused  a  part  of  the  property  to  be  sold  ductive  in  the  satisfaction  of  the  debts,  it 
after  a  default  had  occurred,  and  received  would  be  strange  if  the  creditor  can,  upon 
the  proceeds  of  that  sale,  which  nearly  or  such  ground,  claim  that  the  debt  still 
quite  satisfied  the  debt.  In  all  this  I  can  exists.  And  such  is,  in  effect,  this  case, 
see  nothing  unlawful  except  the  want  of  The  security  of  the  plaintiff,  as  I  have 
legal  power  or  right  to  buy  the  property,  said,  was  in  the  nature  of  a  mortgage. 
But  it  was  actually  bought,  paid  for,  and  The  stipulation  to  reconvey  on  payment 
delivered,  and,  therefore,  become  a  part  of  of  his  claims  provided  for  nothing  beyond 
the  estate  and  assets  of  the  company,  the  legal  result  of  the  transaction.  The 
The  company  could  sell  or  pledge  it  to  a  reconveyance,  it  is  true,  was  to  be  made 
creditor,  and  could  redeem  the  pledge  by  to  the  appointee  of  the  corporation  ;  but 
paying  the  debt.  In  acquiring  the  owner-  that  clause  considered  by  itself  involved 
ship  of  such  property,  the  corporation  nothing  illegal,  or  even  vXtra  vires.  The 
may  have  usurped  a  right  not  granted  by  plaintiiff  actually  sold  a  part  of  the  prop- 
its  charter.  But  the  acquisition  was,  erty  for  the  payment  of  his  debt,  and  he 
nevertheless,   a  fact  which  no  legal  re-  received  the  money.    No  one  but  himseli 
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A  corporation  will  be  estopped  to  deny  that  its  mortgac^e  for 
money  borrowed  was  within  the  corporate  power,  where  the  trans- 
questions,  or  can  question,  his  right  to  names  alone  is  directory  to  the  trustees, 
make  the  security  available  in  that  man-  and  designed  for  the  protection  of  the  de- 
ner.  He  does  not  pretend  or  suggest  that  positoi-s,  and  will  not  prevent  a  bank  from 
he  cannot  hold  the  money  thus  obtained,  enforcing  payment  of  a  promissory  note. 
On  the  contrary,  he  insists  upon  retaining  whether  the  purchase  was  or  was  not  in 
it  against  all  the  world  ;  but  at  the  same  conformity  with  its  provisions.  Farming- 
time  claims  that  his  debt  is  neither  paid  ton  Savings  Bank  v.  Fall,  71  Me.  49.  So  a 
nur  reduced.  Much  has  been  said  in  the  corporation  which  has  discounted  commer- 
books  (sometimes  I  think  without  reflec-  cial  paper  without  any  statutory  power  to 
tion)  about  the  powers  of  cor[x>rations  and  do  so  may  recover  the  money  thus  loaned, 
the  consequences  of  exceeding  those  pow-  although  the  securities  are  void,  Pratt 
ere.  But  no  authority  can  be  found  to  v.  Short,  79  N.  Y.  437  ;  35  Am.  Reji.  581. 
justify  the  position  of  the  plaintllT  in  re-  Where  the  payment  of  bonds  issued  by 
spect  to  the  matter  here  considered."  one  company  is  guaranteed  by  another 
Uazelhurst  v.  Savannah,  &c.  R.  H.  Co.,  company,  and  the  guaranty  is  partly  per- 
43  Ga.  54  ;  Bradley  v.  Ballard,  55  111.  formed,  the  former  company  cannot  avoid  a 
413  ;  Minere'  Ditch  Co.  v.  Zellerhack,  37  mortgage  executed  to  indemnify  the  latter, 
Cal.  543;  Hitchcock  v.  Galveston,  96  on  the  ground  that  the  guaranty  was  i//<ni 
U.  S.  341  ;  North  Western  Union  Packet  vires,  at  least  so  far  as  the  actual  payments 
Co.  V.  Shaw,  87  Wis.  655 ;  Aigenti  «.  are  concerned.  Macon  &  Augiista  R.  K. 
San  Francisco,  16  Cal.  255  ;  Rutland,  &c  Co.  v,  Georgia  R.  R.  Co.,  63  Ga.  103.  It 
R.  R.  Co.  «.  Proctor,  29  Yt.  93  ;  Kent  does  not  follow  that  because  a  purchase  of 
V.  Quicksilver  Mining  Co.,  78  N.  Y.  property  is  tiitra  vires  the  title  remains 
159  ;  MorviUe  v.  Am.  Tract  Society,  123  vested  in  the  seller  so  that  it  can  be 
Mass.  129.  The  doctrine  of  ultra  vires  seized  for  hb  debts.  £dwards  v.  Fair- 
will  be  applied  to  such  contracts  only  as  banks,  27  La.  An.  449.  Although  an 
remain  wholly  executory.  Thompson  v.  insurance  comi^any  exceeded  its  charter 
Lambert,  44  Iowa,  289.  Where  a  corpo-  powers  by  loaning  money  for  two  years 
ration  receives  money  upon  the  faith  of  instead  of  one,  and  in  taking  a  note  and 
its  act,  and  uses  the  same,  and  the  con-  mortgage  therefor,  instead  of  a  bond  and 
tract  has  been  fully  performed,  it,  or  one  mortgage,  yet  the  contract  not  being  im- 
ancceeding  to  its  rights,  cannot  plead  a  moral,  nor  against  public  policy,  and  no 
want  of  authority  to  do  the  act  by  which  penalty  being  attached  to  it,  —  it  was  held 
the  money  is  obtained.  Darst  v.  Gale,  83  that  it  might  maintain  an  action  upon  the 
III.  136.  A  corporation  which  has  bought  securities  given  for  the  loan.  German- 
land  by  a  deed  which  reserves  a  lien  for  town,  &c  Ins.  Co.  «.  Dhein,  43  Wis.  420  ; 
the  price,  and  taken  possession,  will  not  Bradley  v,  Ballard,  55  111.  418 ;  German 
be  heaitl  to  defend  a  proceeding  to  enforce  National  Bank  v.  Meadowcraft,  95  111.  124; 
the  lien,  on  the  ground  that  it  had  not  State  Board  v.  Citizens',  6c.  R.  R.  Co.,  47 
corporate  power  to  contract  for  payment  in  Ind.  407  ;  Steam  Nav.  Co.  v.  Wet-d, 
money  but  only  in  corporate  warrants,  nn-  17  Barb.  (N.  Y.)  878  ;  National  Bank  r. 
less  it  offers  to  surrender  the  land.  Nat-  Rogers,  125  Mass.  389 ;  Ossipee,  4bc. 
chei  »,  Mallery,  54  Miss.  499.  Where  Co.  v.  Canney,  54  N.  tt  295  ;  Paul  r. 
a  ot>rporation  haa  entered  into  a  contract  Eenoaha,  22  Wis.  266  ;  Hay  v.  Gallion 
whiih  has  bet»n  fully  executed  on  one  Gas  Light,  &c.  Co.,  29  Ohio  St  830; 
part,  and  nothing  remains  bat  for  it  to  Thomas  v.  Richmond,  12  W^alL  (U.  S.) 
l^iy  tht»  considemtion  money,  it  will  not  849  ;  National  Pemberton  Bank  v.  Porter, 
be  allowwi  to  set  up  that  the  contract  was  125  Mass.  888  ;  Franklin  Co.  v.  Lewiston 
«//r»i  rirwt  Oil  Creek,  *r.  R.  R.  Co.,  r.  Savings  Bank,  68  Me.  43 ;  Caldwell  v. 
Pennsylvania  Trans.  Co.,  88  Penn.  St  160.  Mohawk  Valley  Bank,  64  Barb.  (N.  Y.) 
The  statute  prohibiting  savings  banks  448;  Dill  v.  Wareham,  7  Met  (Mass.) 
from  K^iing  money  on  the  security  of  488.    So  it  is  held  that  although  a  oon- 
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action,  though  not  within  any  powers  expressly  granted,  was  an 
exercise  of  power  germane  and  incidental  to  those  powers,  and  was 
in  furtherance  of  the  objects  of  the  corporation,  and  not  inconsistent 
with  the  public  interest.^ 

tract  may  be  ultra  vires,  if  it  has  been  ration,  cannot  raise  the  objection  against 
executed  in  vhole  or  in  part,  neither  party  the  company,  that  its  purchase  or  sale  of 
to  it  will  be  permitted  to  rescind  it  of  his  the  land  was  beyond  its  powers,  until  the 
own  motion,  and  to  recover,  without  pro-  sovereign  power  has  established  this  in 
cess  of  law,  and  by  force,  the  consideration  some  direct  proceeding  to  impeach  the 
inid  or  property  acquired  under  the  con-  purchase.  It  cannot  be  questioned  collat- 
tract ;  and  in  such  case  a  corporation  that  eral]y.  Smith  v.  Sheeley,  12  Wall.  (U.  S.) 
has  received  a  large  consideration  for  a  858;  S.  P.  She  waiter  v.  Pirner,  55  Mo.  218; 
contract  tUtra  vires  for  the  sale  of  a  tele-  Kelly  v.  People's  Transp.  Co.,  8  Or.  189. 
graph  franchise  will  be  restrained  from  re-  So,  where  creditors  of  the  seller  sought  to 
snming  possession  of  said  franchise  and  the  maintain  their  right  to  seize  the  property 
property  connected  therewith,  until  an  for  his  debts,  on  the  ground  that  the  cor- 
accouniing  and  settlement  can  be  had  be-  poration  had  not  power  to  buy  it,  and 
tween  the  parties.  American  Union  Tele-  therefore  the  seller's  title  was  never  di- 
graph Co.  V.  Union  Pacific  R.  R.  Co.,  1  vested.  Edwaitls  v.  Fairbanks,  27  La. 
McCrary  (U.  S.  C.  C),  188.  The  Union  An.  449.  And  as  to  a  person  sued  for 
Pacific  Railroad  Company,  authorized  by  having  done  wilful  injury  to  property  of  a 
acts  of  Congress  to  construct  a  railroad  corporation  in  its  possession,  —  he  will  not 
and  telegraph  line,  is  without  the  power  be  heard  to  defend  by  impeaching  the  cor- 
to  lease  its  right  to  construct,  maintain,  porate  title.  Cole  Silver  Min.  Co.  v.  Yir- 
and  operate  a  line  of  telegraph,  although  ginia,  &c.  Water  Co.,  1  Sawyer  (U.  S. 
it  be  stipulated  in  the  contract  that  the  C.  C),  470.  If  a  corporation  had  power 
lessee  shall  perform  all  duties  imposed  to  make  notes  for  any  purpose,  it  cannot 
upon  the  railroad  company  by  its  charter,  defend  its  liability  on  a  note  to  a  bond  fide 
Atlantic  &  Pacific  Telegraph  Co.  v.  Union  holder  for  value  and  without  notice,  on 
Pacific  R.R.  Co.,  1  McCrary  (U.  S.  C.  C),  the  ground  that  the  particular  note  was 
541.  Although  a  contract  may  have  been  ultra  virea  because  made  for  at^commoda- 
uUra  vires,  a  court  of  equity  will  restmin  tion.  when  it  was  not  authorized  to  make  ac- 
a  corporation  from  recovering  possession  of  commodation  notes.  Monument  Nat.  Bank 
property  which  has  passed  thereunder,  un-  v.  Globe  Works,  101  Mass.  57.  And  in 
til  after  due  process  of  law,  and  a  return  of  any  event,  the  defence  that  the  note  of  a 
the  consideration  paid.  corporation  was  made  ultra  vires  is  to  be 
1  West  V.  Madison  Co.  Agric  Board,  shown  afiirmatively;  it  need  not  be  antici- 
82  111.  205.  It  is  now  the  geneitilly  ac-  pated  in  pleading.  Montague  v.  Church 
oepted  rule  that  a  mere  excess  of  power  School  Dist.  34  N.  J.  L.  218.  One  who 
will  not  invalidate  a  contract,  if  it  has  has  loaned  money  to  a  corporation  is  not 
been  executed.  Thus,  although  a  loan  affected  by  a  misappropriation  of  the  funds 
made  by  a  corporation  is  in  excess  of  a  by  the  officers  of  the  corporation,  in  the 
limit  imposed  by  statute,  and  not  enforce-  absence  of  his  participation  in  the  fraud  ; 
able  because  uitra  vires,  yet,  if  the  con-  and  such  misappropriation  will  not  con- 
tract has  been  executed  by  the  parties,  a  stitute  a  defence  to  an  action  for  the  re- 
court  of  equity  will  not  interpose,  at  the  covery  of  the  money.  The  corporation 
suit  of  a  creditor  of  the  borrower,  to  cancel  cannot  set  up  such  defence;  nor  can  stock- 
the  transaction,  and  compel  a  return  of  holders  who  have  been  cognizant  of  such  a 
the  secorities,  but  will  leave  the  parties  misapplication  of  the  funds  borrowed  by 
where  it  finds  them.  Stewart  v.  National  the  corporation,  and  have  participated 
Union  Bonk,  2  Abb.  (U.S.)  424.  So,  one  in  any  advantages  resulting  therefrom, 
who  has  sold  and  conveyed  land  to  a  cor-  Thompson  v,  Lambert,  44  Iowa,  289.  If 
poration,  or  has  bought  laud  from  a  corpo-  the  general  purpose  of  a  corporation  is  not 
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It  may  be  said  to  be  settled,  upon  the  weight  of  authority,  that 
neither  the  corporation  nor  an  individual  entering  into  a  contract 
with  it  can  avoid  a  contract  of  sale  and  purchase  of  property,  where 
the  property  is  delivered ;  nor  can  the  individual  reclaim  the  prop- 
erty sold,  nor  the  corporation  avoid  the  payment  of  the  price  of  the 
same,  on  the  ground  that  it  had  no  authority  to  make  the  con  tract, — 
so  long,  at  least,  as  it  retains  it  and  enjoys  the  benefit  of  the  con- 
tract.^ The  ordinary  principles  of  justice  would  require  a  corpora- 
unlawful,  the  fact  that  some  of  the  Tnem-  sas  issued  bonds  secured  by  a  trust  mortf^iigf; 
bera  may  have  been  guilty  of  unlawful  acts  of  its  franchises  and  other  property ;  the 
in  attempting  to  carry  the  puqiose  into  mortgage  was  foreclosed,  and  a  scheme  of 
effect  will  not  defeat  an  action  in  behalf  reorganization  adopted,  in  pursuance  of 
of  the  association  as  a  body  to  recover  which  the  company  conveyed  all  its  prop- 
money  belonging  to  the  body.  Snow  v,  erty  to  the  trustees,  and  the  bondholden 
Wheeler,  113  Mass.  179.  Nor  can  the  formed  a  new  corporation,  to  which  the 
treasurer  of  an  association  set  up  in  de-  franchises  and  other  property  of  the  old  one 
fence  of  their  action  for  the  society's  funds,  were  conveyed  by  the  trustees.  The  new 
that  the  purpose  and  object  of  the  society  corporation,  thus  composed  entirely  of  the 
are  unlawful.  Willson  v.  Owen,  30  Mich,  original  bondholders,  issued  its  bonds  to 
474.  those  bondholders,  secured  by  mortgage  of 

^  Parish  v.   Wheeler,  22  N.  Y.  494  ;  its  franchises  and  other  property ;  and  the 

Bissell  V.  The  Michigan,  &c.  R.  R.  Co.,  id.  new  bonds  were  received  in  lieu  of  the  old. 

258  ;  White  v.  Franklin  Bank,  22  Pick.  Afterward  portions  of  the  stock  passtni  into 

181;  Tracy  v.  Talmage,   14  N.  Y.  162;  other  hands.     It  was  held  that  the  bonds 

De  Graff  v.  American  Linen,  &c  Co.,  21  constituted  a  valid   obligation,   uotwith- 

id.  124;  Foster  r.  LaRue,  16  Barb.  (N.  Y.)  standing  the  stockholders  of  the  contract- 

S23;  Gould  r.  Town  of  Oneonta,  3  Hun  ing  corporation  were  the  contractees,  and 

(N.  Y. ),  401 ;  Hazelhurst  r.  Savannah,  &c.  notwithstanding  a  provision  in  the  consti- 

R.  R.  Co.,  43  Ga.  54;  Southern  Life  Ins.  Co.  tution    of    Arkansas    forbidding   private 

r.  Lanier,  5  Fla.  110.     A  stockholder  who  corporations  to  issue  stock  or  bonds  except 

has  acquiesced  in  an  act  done  by  the  cor-  for  value  actually  received.     WALLAC^ 

]M>ration  which  is  ultra  vires  simply  be-  D.  J.,  said:  "  The  primary  questions  then 

cause  in  excess  of  its  powers,  is  estopped  are :  first,  whether  upon  the  purchase  of 

from  afterward  denying  the  validity  of  the  property  the  corporation  could  mortgage 

act ;  as,  where  he  has  voted  for  an  assess-  what  it  acquired,  to  secure  the  purchase- 

ment  which  is  ultra  vires,  or  with  knowl-  money;  and  second,  whether  section  9  of 

eilgr  of  tlie  facts  made  payments  upon  it  the  charter  has  any  application  to  such  a 

OssijKv^  Mfg.  Co.  r.  Canney,  54  N.  H.  295;  transaction.     It  is  to  be  observed  that  the 

Macon,  &o.   R.  R.  Co.  v.  Yason,  57  Ga.  complainant   does  not  question  its  own 

314;  Kansas  City  Hotel  Co.  v.  Harris,  51  power  to  acquire  the  money  conveyed  to 

Mo.  4(>4;  Williamette  Freighting  Co.  v.  it.     It  cannot  do  this  while  it  holds  on  to 

Stannuj^  4  Orj'gon,  261.     And  a  corpora-  the  property  and  seeks  to  remove  the  lien 

tion  which  has  borrowed  money  and  used  of  the  mortgage.     If  it  could  legitimatelr 

it    for   a   purpose    beyond    its   corporate  purchase,  why  could  it  not,  like  an  indi- 

|w\vors,  is  e*top|i«Hl  from  8«>tting  up,  in  de-  vidual  purchaser,  mortgage  to  secure  the 

ftM>tv  to  an  action  to  nvxiver  the  loan,  that  price?  A  corporation,  in  order  to  attain  its 

the  lender  knew  that  the  money  was  to  be  legitimate  objects,  may  deal  precisely  as 

ust^l  for  W'Vni  ri-r.*  purposes,  —  unless  the  can  an  individual  who  seeks  to  accomplish 

U!»t»  wj*s  of  an  ininioral  or  illejpil  character,  the  same  ends,  unless  it  is  prohibited  hr 

Un»tllov  r.  R*ll.-«ni,  55  111.  413.     In  Mem-  law  to  incur  obligations  as  a  borrower  of 

plus  Ac  1..  R,  R.  <\>.  r  IX>w,  19  Fed.  Rep.  888,  money.     *  Corporations  having  the  power 

a  rmilrxMd  cor|H)rAtioii  organized  in  Aikau-  to  borrow  money  may  mortgage  their  prop- 
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tion  to  pay  for  property  actually  received  and  appropriated,  to  repay 
money  borrowed  and  expended,  and  to  pay  for  labor  and  services 

erty  as  security.  Although  it  was  at  one  undertaking  of  those  who  obtained  the 
time  a  question  whether  express  legislative  charter  to  construct  and  maintain  the 
consent  was  not  required  in  order  to  au-  public  work  and  exercise  the  franchises  for 
thorize  a  mortgage  of  any  corporate  prop-  the  public  benefit.  Some  judicial  opinion 
erty,  as  for  example  in  Steiner*s  Appeal,  is  found  to  the  effect  that  there  is  no  good 
27  Ppnn.  St.  313,  yet  the  rule  now  is  that  reason  for  denying  the  right  to  make  such 
a  general  right  to  borrow  money  implies  a  mortgage  without  legislative  consent,  be- 
the  power  to  mortgage  all  corporate  prop-  cause  the  transfer  of  the  franchise  to  new 
erty  except  franchises,  unless  restrained  by  hands  through  a  foreclosure  is  in  fact  a 
express  prohibition  in  the  act  of  incorpora-  change  no  greater  than  may  take  place 
tion  or  by  some  general  statute.'  Green's  within  the  original  corporation,  and  the 
Brice's  Ultra  Vires  ('2d  ed.)i  223,  224.  In  public  interests  are  as  safe  in  such  new 
the  late  case  of  Philadelphia,  &c.  R.  R.  Co.  hands  as  they  were  in  those  of  the  original 
V.  Stickler,  21  Am.  Law  Reg.  713,  the  Su-  corporators.  Shepley  v.  Atl.  &  St.  L.  R. 
preme  Court  of  Pennsylvania  considered  R.  Co.,  55  Me.  395-407  ;  Kennebec  &  P. 
the  question,  and  Paxsok,  J.,  delivering  R.  R.  Co.  v.  Portland  k  E.  R.  R.  Co.,  59 
the  opinion  of  the  court,  said:  'So  far  id.  9-23;  Miller  v.  Rutland  &  W.  R.  R. 
as  the  mere  borrowing  of  money  is  con-  Co.,  36  Vt.  452-492.  Here  the  mortgage 
oemed,  it  is  not  necessary  to  look  into  the  was  executed  to  enable  the  corporation  to 
charter  of  the  company  for  a  grant  of  ex-  resume  the  exercise  of  its  charter  powers 
press  powers.  It  exists  by  necessary  im-  and  fulfil  the  purposes  for  which  it  was 
plication.  .  .  .  The  reason  is  plain.  Such  originally  created.  No  precedent  has  been 
corporations  are  oi^nlzed  for  the  purposes  found  denying  to  a  corporation  the  power 
of  trade  and  business ;  and  the  borrowing  to  execute  a  mortgage  of  everything  it  ac- 
of  money  and  issuing  obligations  therefor  quires  by  a  purchase,  when  the  mortgage 
are  not  only  germane  to  the  objects  of  their  is  a  condition  of  making  a  purchase ;  and 
organization,  but  necessary  to  carry  such  there  seems  to  be  no  reason  in  a  case  like 
objects  into  effect.'  In  Piatt  v.  Union  the  present  for  denying  the  power  when 
Pacific  R.  R.  Co.,  99  TJ^  S.  48-56,  Mr.  the  purchase  of  the  mortgagor  includes  the 
Justice  Strong,  speaking  for  the  court,  franchise  and  the  whole  property  of  the 
says :  '  Railroad  corporations  are  not  corporation.  Section  9  of  the  charter  is 
usually  empowered  to  hold  lands  other  not  a  restriction  upon  the  implied  power  of 
than  those  needed  for  roadways  and  sta-  the  corporation  to  incur  such  obligations  as 
tions  or  water  privileges.  But  when  they  are  necessary  to  enable  it  to  carry  on  its 
are  authorized  to  acquire  and  hold  lands  business.  It  is  a  provision  which  would 
separate  from  their  roads,  the  authority  seem  to  be  intended  to  enlai^  rather  than 
must  include  the  ordinary  incidents  of  to  restrict  the  power  of  the  corporation  in 
ownership,  —  the  right  to  sell  or  to  mort-  this  regard.  Its  purpose  is  to  authorize  an 
gage.'  The  right  of  mortgaging  follows  as  increase  of  capital,  to  an  extent  commen- 
a  necessary  incident  to  the  right  of  man-  surate  with  the  necessities  of  the  corpora- 
aging  the  business  of  a  corporation  accord-  tion,  in  any  of  the  modes  usually  adopted 
ing  to  the  usual  methods  of  business  men.  by  corporations  for  raising  money, — a  pro- 
The  right  of  a  corporation  to  mortgage  its  vision  which  was  necessary  in  ^new  of  sec- 
franchises,  or  the  property  which  is  essen-  tion  4  of  the  charter,  which  limited  the 
tial  to  enable  it  to  perform  its  functions,  amount  of  increase.  As  a  corporation  has 
n  generally  denied  by  the  authorities,  no  implied  authority  to  alter  the  amount 
But  does  the  reason  upon  which  this  of  its  capital  stock  when  the  charter  has 
denial  rests  have  any  application  to  a  definitely  prescribed  the  limit,  this  permis- 
case  like  the  present  ?  The  foundation  of  sion  was  necessary.  The  purchase  of  prop- 
the  doctrine  is  that  such  a  mortgage  tends  erty  by  the  corporation,  for  cash  or  on 
to  defeat  the  purposes  for  which  the  cor-  credit,  is  not  an  increase  of  its  capitaL 
poration  was  chartered,   and  the  implied  There  is  another  ground,  however,  upon 
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actually  received.  If  the  agents  or  officers  make  tUtra  xires  con- 
tracts, they  may  be  personally  responsible  to  the  stockholders  for 

which  the  decision  of  the  case  may  rest  by  implication  snch  an  association  from 
more  satisfactorily.  Assuming  that  the  loaning  on  real  estate,  and  the  maker  of 
complainant  transcended  its  charter  powers  the  trust  deed  sought  to  enjoin  the  pro- 
in  creating  the  mortgage  bonds  in  ques«  ceeding  upon  that  ground.  The  court, 
tion,  it  cannot  be  |)ermitted  to  retain  the  speaking  through  Mr.  Justice  Sway.nl, 
benefits  of  its  purchase  and  at  the  same  cite  with  approval  Sedg.  St  &  Const.  Law, 
time  repudiate  its  liability  for  the  purchase  73,  in  which  the  author  states  that  the 
price.  The  rule  is  thus  stated  by  a  recent  party  who  has  had  tlie  benctit  of  the  agT«<- 
commentator :  '  The  law  founded  on  pub-  ment  will  not  be  permitted  to  question  its 
lie  policy  requires  that  a  contract  made  by  validity,  when  the  question  \»  one  of  power 
a  corporation  in  excess  of  its  chattered  conferred  by  a  charter.  Another  class  of 
powers  be  voidable  by  either  party  while  a  cases  is  where  the  corporation  itself  at- 
rescission  can  be  effected  without  injustice,  tempts  to  set  up  its  own  want  of  power,  in 
But  after  a  contract  of  this  character  has  order  to  defeat  an  agreemeut  or  transaction 
been  formed  by  either  of  the  parties,  the  which  is  an  executed  one  as  to  the  otlier 
requiremeuts  of  public  policy  can  best  be  party,  and  from  which  the  corporation  has 
satisfied  by  compelling  the  other  party  to  derived  all  that  it  was  entitled  to.  Such 
make  compensation  for  a  failure  to  perform  cases  were  Parish  v.  Wheeler,  22  X.  Y. 
on  his  side.'  Morawitz  Corp.  §  100.  It  494 ;  Bissell  v.  M.  S.  k  N.  L  R.  R.  Ca, 
is  to  be  observed  that  in  the  present  case  id.  258 ;  Hays  v.  Gallon  Gas  Co.,  29  Ohio 
there  is  no  express  statutory  or  charter  St.  330-340;  Attleborough  Bank  v.  RogerB, 
prohibition  upon  the  corporation  to  pur-  125  Mass.  339;  McCluer  r.  Manchester  R. 
chase  the  property  or  mortgage  it  for  the  R.  Co.,  13  Gray,  124;  Bradley  v.  Ballanl, 
purchase-money.  At  most,  its  acts  were  55  111.  418;  Rutland  k  B.  R.  R.  Co.  r. 
ultra  virta^  because  outside  the  restricted  Proctor,  29  VL  93.  In  the  first  of  thesse 
permission  of  the  charter.  It  isnotueces-  cases  the  court  say:  ^  It  ia  now  very  well 
sary  therefore  to  consider  the  distinction  aeUled  that  a  corporation  cannot  avaU  itself 
made  by  some  of  the  adjudications  between  of  the  defmee  of  ultra  vires  when  the  con- 
the  two  classes  of  cases.  Hitchcock  v.  traxi  has  been  in  good  faith  fully  performed 
Galveston,  96  U.  S.  341.  The  decided  hy  the  other  party,  and  the  corporation  has 
weight  of  modem  authority  favors  the  con-  had  the  full  benefit  of  the  performance  asid 
elusion  that  neither  party  to  a  transaction  of  the  contract.  If  an  action  cannot  be 
ultra  vires  will  be  permitted  to  allege  its  brought  directly  upon  the  agreement,  either 
invalidity  while  retaining  its  fruits.  The  equity  will  grant  relief,  or  an  action  in 
question  has  frequently  been  considered  in  some  other  form  will  prevail.*  The  present 
cases  where  a  corporation,  suing  to  recover  case  is  phenomenal  in  the  audacity  of  the 
upon  a  contract  which  has  been  performed  attempt  to  induce  a  court  of  equity  to 
on  its  side,  is  met  with  the  defence  that  assist  a  corporation  in  repudiating  its  obti- 
the  contract  was  ultra  vires,  or  prohibited  gations  to  its  creditors  withont  offering  to 
by  the  organic  law  of  the  corporation,  return  the  pro|»erty  it  acquired  by  its  un- 
"Whitney  Arms  Co.  p.  Barlow,  63  N.  Y.  62;  authorized  contract  with  them.  The  fun- 
Oil  Creek  &  A.  R.  R  Co.  v.  Penn.  Transp.  damental  maxim  is  that  he  who  seeks 
Co.,  83  Penn.  St.  160;  BIy  v.  Second  equity  must  do  equity.  Every  stockholder 
Nat  Bank,  79  id.  458 ;  Gold  Min.  Co.  v.  of  the  corporation  when  he  acquired  his 
Nat  Bank,  96  U.  S.  640 ;  Nat.  Bank  v.  stock  took  it  with  notice  explicitly  em- 
Matthews,  98  id.  621.  The  latter  case  is  bodied  in  his  certificate  that  his  interest  as 
a  forcible  illustration  of  the  rule  generally  a  stockholder  was  subordinate  to  the  rights 
adopted.  There,  a  national  banking  aaso-  of  the  holders  of  the  mortgage  bonds.  It  is 
ciation  was  proceeding  to  enforce  a  deed  of  now  contended  that  if  there  is  any  obliga- 
tnist  given  to  secure  a  loan  on  real  estate  tion  on  the  part  of  the  corporation  to  pay 
made  by  the  association  in  contravention  for  the  property  it  purchased,  it  is  not  to 
of  §  5136,  Revised  Statutes,   prohibitiug  pay  what  it  agreed  to,  but  to  pay  a  leas 
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damages  sustained  by  reason  of  such  contracts,  and  they  may  be 
restrained  from  entering  into  or  executing  such  contracts  by  the 
stockholders,  or  perhaps  creditors  interested  in  the  matter.  But 
when  such  a  contract  is  once  executed,  it  would  appear  consonant 
with  principles  of  justice  and  equity  to  sustain  the  contract  where 
the  corporation  has  received  the  consideration,  though  executed  on 
the  part  of  the  corporation  in  excess  of  authority  of  either  the  agents 
executing  the  same  or  the  corporation  itself.^ 

In  an  Illinois  case,^  Lawrence,  C.  J.,  says :  *'  It  is  said  by  the 
counsel  for  the  complainant  that  a  corporation  is  not  estopped  to 
say  in  its  defence  that  it  had  not  the  power  to  make  a  contract 
sought  to  be  enforced  against  it,  for  the  reason  that  if  thus  estopped 
its  powers  might  be  indefinitely  enlarged.  While  the  contract  re- 
mains unexecuted  on  both  sides,  this  is  undoubtedly  true,  but  when, 
under  cover  of  this  privilege,  a  corporation  seeks  to  evade  the  pay- 

consideratioii,  because  the  property  was  not  any  clear  and  explicit  manner,  recognized 
worth  the  price  agreed  to  be  paid.  The  the  act  as  done  in  its  business,  as  by  em- 
court  will  not  compel  the  bondholders  to  ploying  agents  to  superintend  it,  or  receiy- 
enter  upon  any  such  inquiry.  They  are  ing  the  profits  arising  from  it.  So  held 
entitled  to  set  their  own  value  on  their  where  a  railway  company  operated  a  line 
own  property.  When  the  complainant  of  steamers  upon  which  a  passenger  was 
offers  to  recouvey  the  property  in  consid-  injured.  Hutchinson  v.  Western  &  At- 
eration  of  which  it  created  its  mortgage  lantic  R.  K.  Co.,  6  Heisk.  (Tenn.)  634. 
bonds,  it  will  have  taken  the  first  step  A  contract  by  which  a  street  railway  com- 
toward  reaching  a  position  which  may  en-  pany  transfers  the  entire  control  of  the 
title  it  to  be  heard.  It  may  be  said,  in  con-  road,  with  all  its  franchises,  receiving  in 
elusion,  that  there  would  be  no  diflSculty  return  only  a  fixed  rent,  paid  in  the  form 
on  well-recognized  principles  in  protecting  of  a  dividend  to  its  stockholders,  is  ultra 
the  bondholders  against  the  destruction  of  vires  and  void.  Middlesex  R.  R.  Co.  v. 
their  claims,  upon  the  theory  of  a  vendor's  Boston  &  Chelsea  B.  R.  Co.,  115  Mass. 
ben  for  the  purchase  money.  The  taking  347.  Where  a  railway  station  is  erected 
of  a  mortgage  by  their  trustees,  so  far  from  upon  arches,  the  land  under  the  arches  is 
evidencing  an  intention  to  waive  the  lien,  not  "superfluous  land"  within  the  mean- 
is  conclusive  evidence  to  the  contrary."  ing  of  the  Lands  Clauses  Act  of  1845. 
1  Zabriskie  v,  C.  C.  &c.  R.  R.  Co.,  23  Therefore  such  land  cannot  be  sold  as 
How.  (U.  S.)  381;  Cary  r.  Cleveland,  &c.  superfluous.  Mulliner  v.  Midland  Ry. 
R.  R.  Co.,  29  Barb.  (N.  Y.)  85  ;  Aigenti  v.  Co.,  L.  R.  11  Ch.  Div.  611.  But  a  bond- 
San  Francisco,  16  Cal.  255  ;  McCluer  v,  holder  of  one  railway  company  is  not  the 
Manchester,  &C.  R.R.  Co.,  13  Gray  (Mass.),  proper  person  to  object  to  the  right  of 
124 ;  Chapman  v.  M.  R.,  Ac.  R.  R:  Co.,  6  another  company  to  own  shares  of  the 
Ohio  St  137;  Hale  r.  Mutual  Fire  Ins.  stock  of  the  former.  If  it  exceeded  its  cor- 
Co.,  32  N.  H.  297;  Railroad  v.  Howard,  7  porate  power  in  purchasing,  they  belong 
Wall.  (U.  S.)  413.  In  an  action  against  to  the  vendor ;  the  State  incorporating  is 
a  corporation  to  recover  damages  occa-  the  party  offended  if  a  violation  of  the 
doned  by  the  negligence  of  its  employ^,  charter  is  committed.  Matthews  v,  Mur- 
it  is  no  defence  to  show  that  the  act  fVom  chison,  15  Fed.  Rep.  691. 
which  the  injury  resulted  was  not  author-  *  Bradley  v,  Ballard,  55  111.  417  ;  Gas 
ized  by  the  charter,  if  the  corporation,  in  Co.  v.  San  Francisco,  9  Cal.  458. 
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ment  of  borrowed  money  on  the  ground  that  although  it  had  power 
to  borrow  money,  it  expended  the  money  borrowed  in  prosecutiocr 
a  business  which  it  was  not  authorized  to  prosecute,  it  is  pressing 
the  doctrine  of  ultra  vires  to  an  extent  that  can  never  be  tolerated, 
even  though  the  lender  of  the  money  knew  that  the  corporation  was 
transacting  a  business  beyond  its  chartered  powers,  and  that  his 
money  would  be  used  in  such  business,  provided  the  business  itself 
was  free  from  any  intrinsic  immorality  or  illegality.  Neither  is  it 
correct  to  say  that  the  application  to  corporations  of  the  doctriue  of 
equitable  estoppel,  where  justice  requires  it  to  be  applied  (as  where, 
under  a  claim  of  corporate  power,  they  have  received  benefits  for 
which  they  refuse  to  pay,  from  a  sudden  discovery  that  they  had 
not  the  powers  they  had  claimed),  can  be  made  the  means  of  ena- 
bling them  indefinitely  to  extend  their  powers.  If  it  were  true  it 
would  be  an  insuperable  objection  to  the  application  of  the  doc- 
trine, even  for  the  purpose  of  preventing  injustice  in  indi\idual 
cases.  But  it  is  not  true.  This  doctrine  is  applied  only  for  the 
purpose  of  compelling  corporations  to  be  honest,  and  after  whatever 
mischief  may  belong  to  the  performance  of  an  act  uUra  vires  has 
been  accomplished.  But  while  a  contract  remains  executory,  it  is 
perfectly  true  that  the  powers  of  corporations  cannot  be  extended 
beyond  their  proper  limits  for  the  purpose  of  enforcing  a  contract 
Not  only  so,  but  on  the  application  of  stockholders,  or  any  other 
person  authorized  to  make  the  application,  a  court  of  chancery 
would  interfere  and  forbid  the  execution  of  a  contract  tdira  vires. 
So  too,  if  a  contract  tUtra  vires  is  made  between  a  corporation  and 
another  person,  and  while  it  is  yet  wholly  unexecuted  the  corpora- 
tion recedes,  the  other  contracting  party  would  probably  have  no 
claim  for  damages.^    But  if  such  other  party  proceeds  in  the  per- 

1  Such  executory  contracts  as  are  en-  403,  which  was  a  salt  in  equity  to  enforce 

tirely  foreign  to  the  objects  and  purposes  an  absolute  deed  conveying  lands  as  a 

for  which  the  corporation  was  formed,  or  mortgage  to  secure  a  loan  to  the  defeudaut 

which  are  outride  its  express  or  implied  The  objection  uiged  to  the  suit  was  that 

powers,  are  void  and  cannot  be  enforced  the  trustees  were  by  statute  authorized  in 

against  it.     Rock  River  Bank  v.  Sherwood,  loan   money    only   on    promissory  notes 

10  Wis.   230.    But  where  a  corporation  with  good  personal  securities,  and  coose- 

contracts  in  reference  to  matters  within  its  qnently  that  a  loan  secured  by  mortgage 

powers,  but  in  doing  so  exceeds  its  powers,  was  void.    Simrall^  J.,  in  passing  upon 

the  contract  is  but  void  ;  and  the  person  this  question,  said :  '*  A  loan  of  the  school 

with  whom  the  contract  was  made  cannot  fund  upon  mortgage  or  security  other  than 

set  up  such  violation  of  its  corporate  powers  that  named  in  the  statute  would  have 

to  defeat  the  contract.    Cannon  «.  McNab^  been  a  misapplication  of  the  fund,  for 

48  Ala.    This  doctrine  is  well  stated  and  which  the  trustees  would  have  been  per- 

illustrated  in  Littlewort  v.  Davis,  60  Miss,  sonally  liable.    Lindsey  o.  Manhall,  18 


SBC.  172.]  DEFENCE  NOT  ADMITTED,  ETC.  611 

formance  of  the  contract,  expending  his  money  and  his  lahor  in  the 
production  of  values  which  the  corporation  appropriates,  we  can 
never  hold  the  corporation  excused  from  payment  on  the  plea  that 
the  contract  was  beyond  its  power.  Take,  for  example,  the  case  of 
a  corporation  chartered  to  build  a  railway  from  Chicago  to  Kock 
Island.  Under  such  a  charter  the  company  would  have  no  power 
to  build  steamboats,  for  the  purpose  of  running  a  line  of  such 
vessels  between  Bock  Island  and  St.  Louis.  But  suppose  the  com- 
pany, notwithstanding  the  want  of  power,  should  make  a  contract 
for  the  building  of  a  vessel,  and  it  is  built  by  the  contractor  and 
accepted  and  used  by  the  railway ;  would  any  court  permit  the  cor- 
poration, when  sued  for  the  value  of  the  vessel,  to  excuse  itself  from 
payment,  on  the  ground  that,  although  it  has  and  uses  the  steamer, 
it  had  no  authority  to  do  so  by  its  charter  ?  Or,  suppose  that,  in- 
stead of  having  a  vessel  built  by  a  contractor,  it  employs  a  super- 
intendent to  build  it,  and  hires  mechanics  by  the  day,  could  it  escape 
the  payment  of  their  wages  on  the  ground  that  it  had  employed 
them  in  a  work  tUtra  inres  i  In  cases  of  such  character,  courts  sim- 
ply say  to  corporations,  'You  cannot  in  this  case,  raise  the  question 

S.  &  M.  (MiBs. )  690.    Whilst  this  is  so,  the  loan  sought  to  be  collected,  which  was 

it  does  not  necessarily  follow   that  the  for  a  long  time,  was  not  secured  by  mort- 

horrower  can  set  np,  as  a  ground  to  de-  gage  but  by  sureties,  and  the  court  held 

feat  bis  security,  that  the  statute  did  not  that  it  was  enforceable.     In  a  New  York 

allow  a  loan  upon  other  than  personal  case,  Mott  v.  United  States  Trust  Co.,  19 

security.  ...  If  a   corporation    makes  Barb.  668,  the  charter  of  a  savings  bank 

a  contract  ovitide  of  the  purposes  of  its  required  that  its  funds  should  be  invested 

creation,  it  is  void,   because  it  has  no  in  or  loaned  on  public  stocks,  or  other 

power  over  the   subject  in  reference  to  personal  security  should  be  taken  from  the 

which  it  acted ;  but  if  it  contracts  with  borrower,  but  a  loan  made  to  the  defendant 

reference  to  a  subject  within  its  powers,  without  any  security  was  held  binding, 

but  in  so  doing,  exceeds  them,  the  person  See  also  to  the  same  effect,  United  States 

with  whom  it  deals  cannot  set  up  such  Trust  Co.  i^.  Brady,  20  id.  119.  In  Bank  of 

violation  of  the  franchise  to  avoid  the  con-  North  Liberties  v.  Cresson,  12  S.  &  R.  ( Penn . ) 

tmct     Haynes  v,  Covington,  13  S.  &  M.  806,  where  the  charter  of  the  bank  required 

(Miss.)  411;  Banks  v.  Poitauz,  8  Rand,  that  a  certain  species  of  security  should  l^e 

(Va.)   136;   Fleckner   v.    United    States  taken  from  its  officers  for  the  faithful  per- 

Bank,  8  Wheat.  (U.  S.)  863  ;  Commercial  formance  of  their  duties,  a  different  kind 

Bank  v,  Nolan,  7  How.  (U.  S.)  608;  Little  of  security  taken  for  that  purpose  was  held 

v.  O'Brien,  9  Mas&  423;  Wade  v.  American  binding.    So,  where  city  bonds  were  re- 

Colonixation  Society,  7  S.  &  M.  (Miss.)  quired  to  be  made  payable  at  the  city 

663.    It  might  be  ground  for  the  resump-  treasury,  bonds  made  payable  elsewhere 

tionof  the  franchise  by  the  State."   In  The  were  held  not  to  be  thereby  invalidated, 

Bank  of  S.  Carolina  v.  Hammond,  1  Rich,  but  only  that  the  provision  making  them 

(S.  C.)  281,  a  similar  question  was  raised,  payable  elsewhere  was  void.    Sherlock  v. 

In  that  case  the  charter  of  the  plaintiff  Winnetka,  68  III.  630.    Hough  v.  Cook 

corporation  directed  that  loans  upon  along  County  Land  Co.,  73  111.  23. 
time  should  be  secured  by  mortgage ;  but 


512  COBPOEATE  P0WEB8.  [CHAP.  X. 

of  your  power  to  make  the  contract.  It  is  sufScient  that  you  have 
made  it,  and  by  so  doing  have  placed  in  your  corporate  treasury  the 
fruits  of  others'  labor;  and  every  principle  of  justice  forbids  that  you 
be  permitted  to  evade  payment  by  an  appeal  to  the  limitations  of 
your  charter.'  We  are  aware  that  cases  may  be  cited  in  apparent 
conflict  with  the  principles  here  announced,  but  the  tendency  of 
recent  decisions  is  in  harmony  with  them.  While  courts  are  in- 
clined to  maintain  with  vigor  the  limitations  of  corporate  action, 
whenever  it  is  a  question  of  restraining  corporations  in  advance  from 
passing  beyond  the  boundaries  of  their  charters ;  they  are  equally  in- 
clined, on  the  other  hand,  to  enforce  those  contracts,  though  ttUra 
vireSt  of  which  they  have  received  the  benefits." 

Src.  173.  Defence  not  Admitted  when  it  will  Operate  a  legal 
i^rong.  —  The  courts  of  this  country  are  not  inclined  to  admit  the 
defence  of  ultra  vires,  where  the  effect  would  be  to  accomplish  a 
legal  wrong,  rather  than  to  promote  the  ends  of  justice.^    Thus,  where 

1  Darst  V.  Gale,  88  HI.  186  ;  Whitney  Ins.  Co.,  11  Paige  (N.  Y.),  635;  Meehanict' 

Arms  Co.  v.  Barlow,  63  K.  Y.  62 ;  Ohio,  Bank  Association  v.  New  York  &  Sanger- 

&o.  R.  R.  Co.,  96  U.  S.  258.     In  Auer-  ties  White  Lead  Co.,  85  N.  Y.  505 ;  Mc- 

Iwch  V.  Le  Saeor  MiU  Co.,  28  Minn.  291,  Intire  v.  Preston,  10  111.  48 ;  Monument 

41  Am.  Rep.  285,  where  a  private  corpo-  National  Bank  v.  Globe  Works,  101  Mass. 

ration  had  executed  a  promissory  note  for  57 ;  Biasell  v.  Michigan  Southern  &  Nortfa- 

a  sum  in  excess  of  the  amount  of  indebted-  em  Ind.  R.  R.  Co.,  22  N.  Y.  258,  289; 

ness  permitted  by  its  charter,  the  court  City  of  Lexington  v.   Butler,    14  Wall, 

held  that  it  was  bound  to  pay  the  note,  it  {U.S.)  282;  Moran  v,  Miami  County,  8 

having  received  the  consideration  therefor.  Black.  (U.  S.)  722;  Green's  Brice's  Ultra 

and  was  estopped  from  setting  up  its  lack  Tires,  278-4,  729.    Although  in  such  a 

of  authority,  in  defence  thereto.     Dickin-  case  the  corporation  or  its  officers  exceeded 

8oy,  J.,  in  delivering  the  opinion  of  the  the  corporate  authority,  and  its  contract 

court  said:  "Where  a  private  corporation  would  be,  hence,  in  a  sense,  ultra  virei, 

has  authority  to  issue  negotiable  securities,  yet  other  legal  principles,  besides  those 

such  instruments,  when  issued,  possess  the  merely  relating  to  the  powers  of  the  cor- 

legal  character  ordinarily  attaching  to  ne-  poration,  come  in  to  affect  the  result    It 

gotiable  paper,   and  the  holder  in  good  is  true,  a  corporation  is  a  being  created  by 

faith,  before  maturity,  and  for  value,  may  the  law,  and  has  properly  no  authority  but 

recover,  even  though  in  the  particular  case  such  as  is  conferred  upon  it,  expressly  or 

the  power  of  the  corporation  was  irregu-  by  implication,  by  the  law  of  its  creation ; 

larly  exercised  or  was  exceeded ;  or  to  state  yet  it  may  become  legally  bound  to  ob- 

the  legal  proposition  in  its  application  to  serve  and  perform  contracts  which  it  had 

this  case,  this  defendant  having  power  to  not  authority  to  enter  into.     The  ends  of 

incur  debts  to  a  limited  extent  and  to  issue  justice  may  require,  as  in  this  case,  that 

its  negotiable  notes  therefor,  the  plaintiff,  tbe  corporation  which  has  exceeded  its 

as  a  bond  fide  holder  of  the  note  in  suit,  may  powers  should  be  estopped  by  its  own  acts 

recover  upon  it,  although  in  this  particular  from  pleading,  in  defence  to  its  assomed 

case  the  indebtedness  of  the  corporation  at  obligations,  that  they  were  vUra  vim. 

the  time  of  giving  this  note  already  ex-  To  apply  the  principle  of  estoppel  is  not 

ceeded  the  limits  prescribed  by  its  articles  to  enlarge  the  powers  of  the  corporation ; 

of  asKXsiation.    Stoney  v.  American  Life  nor  does  it  give  warrant  to  a  corporation  to 
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the  statute  simply  forbids  a  corporation  to  contract  a  debt  or  incur  a 
liability,  but  does  not  in  terms  declare  the  transaction  void,  and  the 

corporation  assumes  to  make  the  prohibited  transaction,  but  the  cir- 
cumstances are  such  that  the  creditor  could  not  by  reasonable  dili- 
gence know  that  it  is  within  the  prohibition,  the  defence  of  tUtra 
vires  cannot  be  sustained  against  him.^  This  is  upon  the  ground 
that  it  would  be  unjust  and  highly  inequitable  to  permit  a  corporate 

act  which  is  within  the  general  power  of  the  corporation,  but  the 

invalidity  of  which  arises  from  something  not  apparent  in  the 

disregard  or  yiolate  the  restrictions  which  the  hands  of  a  bond  fide  purchaser,  and 
have  been  expressly  imposed  upon  it»  or  simple  justice,  as  well  as  plain  principles 
which  exist  in  the  absence  of  power  con-  of  law,  forbid  that  courts  should  listen  to 
ferred.  It  was  said  by  the  court  in  Brad-  the  plea  that  in  this  particular  case  the 
ley  V.  Ballard,  55  111.  413 :  'This  doctrine  corporation  had  not  authority  to  issue  its 
(estuppel)  is  applied  only  for  the  purpose  note.  It  ought  to  be  and  it  is  estopped, 
of  compelling  corporations  to  be  honest,  in  To  so  hold  does  not  weaken  the  sanction 
the  simplest  and  commonest  sense  of  hon-  of  the  law  which  restrains  the  exercise  of 
esty,  and  after  whatever  mischief  may  be-  corporate  power  within  the  limits  pro- 
long to  the  performance  of  an  act  uUra  scribed  by  the  creative  act.  To  refuse  to 
vires  has  been  accomplished.'  In  Railway  recognize  and  enforce,  when  necessary  to 
Co.  V.  McCarthy,  96  U.  S.  258,  the  court  the  attainment  of  justice  and  prevention  of 
say :  '  The  doctrine  of  ultra  vires^  when  wrong,  such  contracts  made  in  violation  of 
invoked  for  or  against  a  corporation,  should  the  corporate  charter,  is  not  to  afford  a 
not  be  allowed  to  prevail  where  it  would  remedy  for  the  wrongful  acts  of  the  corpo- 
defeat  the  ends  of  justice  or  work  a  legal  ration.  When,  in  a  case  like  this,  the  unau- 
wrong.'  Whether  the  plea  of  ultra  vires  thorized  contract  has  been  executed  by  the 
should  be  allowed  as  a  defence  to  assumed  corporation,  and  it  has  reaped  the  benefits 
obligations  should  not  be  determined  with-  of  it,  public  policy  does  not  require  the 
out  regard  to  the  character  and  objects  of  courts  to  refuse  to  administer  justice  be- 
the  incorporation,  the  nature  of  the  powers  tween  the  parties  in  accordance  with  the 
conferred  or  withheld,  the  particular  char-  plain  principles  of  law.  In  such  a  case  the 
acter  of  the  obligations  assumed  or  contract  remedy  for  a  violation  by  the  corporation 
entered  into,  the  relations  of  the  contract-  of  its  charter  power  lies  elsewhere.  We 
ing  parties,  and  the  haiia  fides  of  him  are  here  seeking  to  administer  justice  as 
against  whom  the  doctrine  of  ultra  vires  is  between  these  contracting  parties.  If  jus- 
asserted.  In  this  case  the  defence  sought  tice  did  not  invoke  the  application  of  other 
to  be  made  to  the  note  is  that  in  giving  it  principles  of  law,  the  defence  of  uUra  vires 
the  article  of  the  defendant's  incor|)oratiou  might  be  sufficient,  but  the  doctrine  of 
limiting  the  amount  of  its  indebtedness  estoppel  as  a  principle  of  law,  is  as  positive 
was  violated.  The  debt  was  incurred  in  and  well  recognized  as  is  the  law  that  a 
the  ordinary  prosecution  of  the  business  of  corporation  may  not  exceed  its  corporate 
the  corporation.  The  defendant  received  powers;  and  although  the  defendant  ex- 
and  appropriated  the  money  which  was  the  ceeded  its  authority,  it  should  be  denied 
consideration  of  the  note,  and  having  au-  the  right  to  assert  the  fact  of  its  own 
thority  to  issue  negotiable  paper,  it  put  wrong,  when  to  allow  its  plea  would  work 
forth  the  note  in  question,  negotiable,  cal-  injustice  and  wrong  to  him  who  has  been 
culated  to  circulate  as,  and  perform  the  misled  by  its  acts,  performed  within  the 
office  of,  commercial  paper,  and  expressing  general  scope  of  its  powers." 
upon  its  face  the  obligation  and  promise  of  ^  Ossipee,  &c.  Mfg.  Co.  v.  Caoney,  54 
the  maker  to  pay  to  the  bearer,  at  all  N.  H.  295. 
events,  the  sum  named.  It  has  come  into 
VOL.  I.  —  88 
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charter  or  articles  of  association,  to  be  defeated  by  the  corporation 
upon  the  ground  that  it  was  in  fact  unauthorized.^ 

^  Alward  v.  Holmes,  10  Abb.  N.  C.  have  been  disposed  to  extend  it ;  but,  Trith 
(N.  Y. )  96  ;  Ellis  v.  Howe  Machine  Co.,  9  just  limitations,  the  principle  cannot  be 
Daly  (X.  Y.  C.  P.)  78 ;  Pancoast  v.  Tray-  questioned,  that  the  limitations  to  the  au- 
ellers'  ins.  Ck).,  79  Ind.  172;  Auerbach  v,  thority,  powera  and  liability  of  a  corpora- 
Le  Sueur  Mill  Co.,  28  Minn.  201 ;  41  Am.  tiou  are  to  be  found  in  the  act  creating  it 
Rep.  285;  Relfe  v.  Columbia  Life  Ins.  Co.,  And  it  no  doubt  follows,  as  claimed  by 
10  Mo.  App.  150;  Baxter  v.  Washburn,  8  the  learned  counsel  for  the  defendants, 
Lea(Teun.),  283.  In  Monument  National  that  when  powers  are  conferred  and  de- 
Bank  V.  Globe  Works,  101  Mass.  67,  the  fined  by  statute,  every  one  dealing  with 
question  was,  whether  the  note  of  a  manu-  the  corporation  is  presumed  to  know  the 
fiioturing  corporation,  in  the  hands  of  a  extent  of  those  powers.  But  when  the 
holder  in  good  faith  fur  value,  who  took  it  transaction  is  not  the  exercise  of  a  power 
before  maturity,  and  without  any  knowl-  not  conferred  on  a  corporation,  but  the 
edge  that  the  makers  had  not  received  the  abuse  of  a  general  power  in  a  particular 
full  consideration,  could  be  enforced  against  instance,  the  abuse  not  being  known  to 
chtjm,  when  it  was  in  fact  made  as  an  the  other  contracting  party,  the  doctrine 
accommodation  note.  Hoar,  J.,  said:  of  u^ra  vires  does  not  apply.  As  was  said 
"The  argument  for  the  defendants  takes  by  Sblden,  J.,  in  Bissell  v.  Michigan 
the  ground  that  to  issue  an  accommoda-  Southern  &  Northern  Indiana  Railroad  Co. 
tion  note  is  not  within  the  powers  con-  22  N.  Y.  289,  290  :  '  There  are,  no  doubt, 
ferred  upon  the  corporation ;  and  that,  as  cases  in  which  a  corporation  would  be 
any  person  taking  it  had  notice  that  it  estopped  from  setting  up  this  defence,  al- 
was  the  note  of  the  cori)oration,  they  had  though  its  contract  might  have  been  really 
notice  that  it  was  of  no  validity  unless  unauthorized.  It  would  not  be  available 
issued  for  a  purpose  within  the  scope  of  in  a  suit  brought  hy  a.  bond  fde  indorsee  of 
the  corporate  powers ;  and  were  therefore  a  negotiable  promissory  note,  provided  the 
bound  to  ascertain  not  only  that  it  was  corporation  was  authorized  to  give  notes 
executed  by  the  officer  of  the  corporation  for  any  purpose ;  and  the  reason  is,  that 
who  had  the  general  authority  to  sign  the  the  corporation,  by  giving  the  note,  haa 
notes  which  they  might  lawfully  make,  but  virtually  represented  that  it  was  given  for 
that  the  purpose  for  which  it  was  issued  some  legitimate  purpose,  and  the  indorsee 
was  such  as  the  charter  authorized  them  to  could  not  be  presumed  to  know  the  con* 
entertain  and  execute.  The  court  are  all  ti-ary.  The  note,  however,  if  given  by  a 
of  opinion  that  this  position  is  not  tenable,  cori)oration  absolutely  prohibited  by  its 
and  that  the  defence  cannot  be  maintained,  charter  from  giving  notes  at  all,  would  be 
It  has  long  been  settled  in  this  common-  voidable  not  only  in  the  hands  of  the 
wealth  that  a  manufacturing  corporation  original  psyee,  but  in  those  of  any  subee- 
has  the  power  to  make  a  negotiable  prom-  quent  holder ;  because  all  persons  dealing 
issory  note.  Narragansett  Bank  v.  At-  with  a  corporation  are  bound  to  take  notice 
lantic  Silk  Co.,  8  Met  (Mass. )  282.  And  of  the  extent  of  its  chartered  powers.  The 
it  was  held  in  Bird  v.  Daggett,  97  Mass.  same  principle  is  applicable  to  contracts 
494,  as  a  just  corollary  to  that  proposition,  not  negotiable.  When  the  want  of  power 
that  such  a  note  in  the  hands  of  a  holder  is  apparent  upon  comparing  the  act  done 
in  good  faith  for  value  is  binding  upon  the  with  the  terms  of  the  charter,  the  party 
maker,  although  made  as  an  accommoda-  dealing  with  the  corporation  is  presumed 
tion  note.  The  question  was  not  discussed,  to  have  knowledge  of  the  defect,  and  the 
nor  the  reasons  for  the  decision  fully  stated,  defence  of  lUtra  virea  is  available  against 
in  Bird  v,  Daggett;  but  it  was  assumed  him.  Bat  such  a  defence  would  not  ba 
that  the  doctrine  announced  was  clear  and  permitted  to  prevail  against  a  party  who 
undoubted  law.  The  doctrine  of  uUra  cannot  be  presumed  to  have  had  any 
virea  has  been  carried  much  farther  in  knowledge  at  the  want  of  authority  to 
England  than  the  courts  in  this  coontry  make  the  contract.    Hence,  if  the  question 
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If  there  is  nothing  on  the  face  of  negotiable  instruments  executed 

by  a  corporation  to  indicate  that  they  are  tUtra  vires,  and  it  had 
power  to  issue  such  instruments  in  the  conducting  of  its  legitimate 
business,  a  defence  on  that  ground  could  not  be  set  up  to  defeat  a 
recovery  thereon  by  a  band  fide  holder  for  value,  without  notice  of 
the  excess  of  authority  in  issuing  them  for  the  particular  purpose 

for  which  they  were  issued.^    But  where  two  distinct  railroad  com- 

of  power  depends  not  merely  upon  the  the  hands  of  an  innocent  holder  for  value, 
law  under  which  the  corporation  acts,  but  Many  other  illustrations  might  be  given, 
upon  the  existence  of  certain  extrinsic  but  enough  has  been  said  to  show  the  prin- 
fiicts,  resting  peculiarly  within  the  knowl-  ciple  on  which  our  decision  rests." 
edge  of  the  corporate  officers,  then  the  ^  Monument  Bank  v.  Globe  Works, 
corporation  would  be  estopped  from  deny-  101  Mass.  57 ;  Attorney-General  v.  Insur- 
ing that  which,  by  assuming  to  make  the  ance  Co.,  9  Paige  (N.  Y.),  470;  Bissell  v. 
oontract,  it  had  virtually  affirmed.'  This  Michigan,  &c.  R.  R.  Co.,  22  N.  Y.  258 '; 
doctrine  seems  to  us  sound  and  reasonable.  Mechanics*  Banking  Association  v.  White 
and,  in  conformity  with  it,  it  was  held  in  Ijead  Co.,  85  id.  505;  Lexingtons.  Butler, 
Farmers  &  Mechanics'  Bank  v.  Empire  14  Wall.  (U.  S.)  282;  Morford  v.  Farmers* 
Stone  Dressing  Co.,  5  Bosw.  (N.  Y.)  275,  Bank,  26  Barb.  (N.  Y.)  568  ;  Bridgeport 
that  an  accommodation  acceptance  by  an  City  Bank  v.  Empire,  kc.  Co.,  30  id.  421 ; 
officer  of  a  mining  corporation,  on  behaJf  of  CeuVal  Bank  it.  same,  26  id.  28;  Bank  of 
the  company,  was  not  binding  unless  the  Genesee  v.  Patchin,  13  N.  Y.  809.  As  a 
consideration  had  been  advan\;ed  upon  the  general  rule,  a  corporation,  unless  con*- 
faith  of  the  acceptance ;  but  that  if  the  strained  by  law  may,  as  incident  to  its 
consideration  was  paid  in  good  faith,  after  business,  receive  and  transfer  notes  and 
the  acceptance  and  upon  the  credit  of  it,  bills.  Buckley  v.  Briggs,  80  Mo.  452 ; 
it  could  be  enforced.  So  it  was  said  by  Frye  v.  Tucker,  24  111.  180 ;  Hardy  v. 
Lord  St.  Lronards,  that  he  felt  a  dispoei-  Merri weather,  14  Ind.  203  ;  Lucas  v.  Pit> 
tion  'to  restrain  the  doctrine  of  ultra  ney,  27  N.  J.  L.  221.  A  corporate  act 
vires  to  clear  cases  of  excess  of  power,  with  assumed  to  be  done  in  violation  of  restrio* 
the  knowledge  of  the  other  (mrty,  express  tions  imposed  by  statute  on  the  exercise 
or  implied  from  the  nature  of  the  corpora-  of  the  corporate  powers,  or  an  authorized 
tion,  and  of  the  contract  entered  into.'  act  done  by  a  prohibited  method,  will  be 
Eastern  Counties  Railway  Co.  v.  Hawkes,  void  equally,  whether  the  powers  are  in* 
5  H.  L.  Cas.  831,  373.  The  cases  on  herent  or  conferred  by  express  law;  al* 
which  the  defendants  rely  are  cases  against  though  when  the  limitation  is  only  in 
municipal  corporations,  in  respect  to  which  respect  to  extent  or  quantity  allowable, 
the  rule  is  much  more  rigid,  or,  for  the  the  act  may  be  sustained  up  to  the  limit, 
most  part,  those  in  which  the  other  con-  and  held  void  only  as  to  the  excess, 
tmeting  party  had  notice,  upon  the  face  of  Farmers',  &c.  Bank  v.  Harrison,  57  Ma 
the  transaction,  of  the  want  of  corporate  503.  A  statute  forbidding  corporations 
power.  There  can  be  no  doubt  that  it  is  to  exercise  any  powers  except  those  ordi- 
very  often  true  that  a  corporation  may  be  narily  incident  to  corporate  existence,  the 
responsible  for  the  unauthorized,  and  even  powers  expressly  conferred  on  a  particular 
for  the  unlawful  act  of  its  agents,  appar-  corporation,  and  those  which  may  be 
ently  clothed  with  its  authority.  No  cor-  necessary  to  the  exercise  of  the  powers  so 
poration  is  empowered  by  its  charter  to  enumerated  and  given,  must  be  construed 
commit  an  assault  and  battery ;  yet  it  has  as  a  prohibition  of  any  acts  not  within  the 
frequently  been  held  accountable,  in  this  scope  of  the  powers  permitted,  and  9^ 
commonwealth,  for  one  committed  by  its  operating  to  render  contmctsin  contraven* 
servants.  Bills  of  a  bank  issued  without  tion  of  it  illegal  and  invalid.  Morris,  &c. 
ooodderation,  and  even  stolen,  are  good  in  R.  R.  Co.  v.  Sussex  R.  R.  Co.,  20  N.  J. 
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panies  consolidated  without  authority^  and  they  were  placed  under 
the  same  management,  it  was  held  that  the  indorsee  of  a  note  given 
by  the  managers  of  the  consolidated  company  for  the  purchase  of  a 
steamboat  could  not  recover  on  it^  The  principles  of  estoppel  aie 
held  to  apply  where  the  proceedings  are  questioned  on  the  ground  of 
the  unconstitutionality  of  a  statute,  as  well  as  where  they  are  sought 
to  be  impeached  on  other  grounds.^  The  application  of  the  doctrine 
has  two  phases,  one  where  the  public  is  concerned,  and  one  where 
the  question  is  between  the  corporation  and  its  stockholders,  or  third 
persons.  When  the  pMic  is  concerned,  neither  the  assent  of  the 
stockholders  nor  any  act  of  theirs  or  of  the  corporation  can  give 
validity  to  an  unauthorized  act.'  But  when  the  question  arises 
between  the  corporation  and  its  stockholders,  the  latter  seeking  to 
restrain  the  corporate  body  within  its  express  or  incidental  poweis, 
the  stockholder  may  in  many  cases  be  denied,  on  the  ground  of  his 
express  assent,  or  his  intelligent  though  tacit  consent  to  the  corpo- 
rate action.    And  where  third  persons  have  dealt  with  the  company, 

Eq.  542.  To  render  a  corporate  contract  be  personally  Uable.  Sherlock  «.  Win- 
Toid  for  exceeding  the  corporate  powers,  netka,  68  111.  580.  So  a  statute  proTiding 
there  is  no  need  that  the  statute  by  which  that  "  no  corporation  shall  engage  in  mer- 
it is  prohibited  shonld  in  express  terms  cantUe  or  agricultural  business,  nor  in 
pronounce  it  void  if  attempted  to  be  commission,  brokerage,  stock-jobbing,  ex- 
made.  If  the  statute  prohibits  such  a  change,  or  banking  business  of  any  kind," 
contract,  — as  where  a  foreign  insurance  does  not  invalidate  one  isolated  contract 
company  assumes  to  do  business  within  a  for  the  purchase  of  goods.  The  probibi- 
State,  without  complying  with  the  condi-  tion  only  refers  to  the  buying  and  selling 
tions  imposed  by  the  laws  of  the  State  for  of  articles  of  merchandise  as  an  emploj- 
foreign  companies  to  observe,  —  the  con-  ment,  and  implies  operations  conducted 
tract  is  void  so  far  that  the  corporation  with  a  view  of  realizing  the  profito  which 
cannot  recover  upon  it.  Cincinnati,  &c.  come  from  skilful  purchase,  barter,  speca- 
Go.  V.  Rosenthal,  55  111.  85.  But  where  lation,  and  sale.  Graham  «.  Hendricks, 
the  statute  simply  forbids  the  corporation  22  La.  An.  523.  As  a  rule,  a  contract  b^ 
to  contract  the  debt  or  incur  the  liability,  a  corporation  outside  of  the  purposes  of 
but  does  not  declare  the  transaction  void,  its  creation  is  void,  for  want  of  power 
and  the  corporation  has  assumed  to  make  over  the  subject.  But  where  a  corpora- 
the  prohibited  transaction,  but  the  cir-  tion  contracts  with  reference  to  a  subject 
cumstances  are  such  that  the  creditor  wUhin  its  powers,  although  in  so  doing  it 
could  not  by  reasonable  diligence  know  exceeds  them,  the  person  with  whom  it 
that  it  was  within  the  prohibition,  the  deals  cannot  set  up  such  violation  of  its 
objection  of  vXtra  vires  cannot  be  sustained  franchises  to  avoid  the  oontnct  Little- 
against  him.  Ossipee,  &c.  Mfg.  Co.  ».  wort  v.  Davis,  50  Miss.  408. 
Canney,  54  N.  H.  295.  Corporate  bonds,  i  Pearce  «.  Madison,  &c  B.  R.  Ca, 
issued  within  a  charter  power,  but  sold  at  cmU. 

a  discount  which  brings  them  within  the         *  Doyle,  J.,  in  Tom  ».  Columbus,  89 

prohibitions  of  the  general  usury  law,  an  Ohio  St  281 ;  State  «.  Mitchell,  81  Ohio 

not  necessarily  void  for  abuse  of  power ;  St.  592 ;  Counterman  v,  Dublin,  88  id. 

they  may  be  su^ect  to  the  defence  of  615  ;  Daniels  v,  Teamey,  96  U.  8.  841. 
usury,  and  the  officers  issuing  them  may         *  Hitchcock  v.  Oalvesfeon,  96  U.  S.  841> 
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relying  in  good  faith  upon  corporate  authority  to  do  an  act,  there 
is  not  needed  that  there  be  an  express  assent  thereto  on  the  part  of 
the  stockholders  to  work  an  equitable  estoppel  Their  conduct  may 
have  been  such,  though  negative  in  character,  as  to  be  taken  for  an 
acquiescence  in  the  act ;  and  when  harm  would  come  to  such  third 
parties  if  the  act  were  held  invalid,  the  stockholders  are  estopped 
from  questioning  it.  We  suppose  acquiescence,  or  tacit  assent^  to 
mean  the  neglect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress,  after  the  knowledge  of  the  commit- 
tal of  it,  whereby  innocent  parties  have  been  led  to  put  themselves 
in  a  position  from  which  they  cannot  be  taken  without  loss.  It  is 
the  doctrine  of  equitable  estoppel  which  applies  to  members  of  asso- 
ciated or  corporate  bodies,  as  well  as  to  persons  acting  in  a  natural 
capacity.^  The  estoppel  in  such  case  would  apply  as  well  to  third 
persons  dealing  with  the  corporation,  and  receiving  the  benefit  of  the 
ultra  vires  act  or  contract,  as  to  the  members  of  the  corporation,  and 
would  arise  from  the  same  facts.^ 

Sec.  174  Power  to  deal  in  stockB.  —  Unless  a  corporation  is 
invested  with  express  or  implied  authority  to  do  so,  it  has  no 
authority  to  invest  its  money  in  the  stocks  of  any  other  corpora- 
tion.* It  would  open  the  door  to  the  perversion  of  the  objects 
and  purposes  for  which  railroad,  manufacturing,  and  other  similar 
corporations  are  established,  to  permit  them  to  become  subscribers 
for  the  stock  of  other  corporations,  without  express  authority ;  and 
would  operate  as  a  fraud  upon  the  shareholders,  who  took  the  stock 
of  the  corporation  with  the  implied  condition  that  its  capital  should 
be  employed  only  in  the  prosecution  of  the  legitimate  business  of 
the  corporation ;  ^  and  a  prohibition  against  such  investments  is 
implied  from  the  circumstance  that  the  power  was  not  conferred;^ 
and  especially  is  this  the  case  where  the  investment  is  made  for  the 
purpose  of  obtaining  control  of  another  corporation.® 

1  FoLOEB,  J.,  in  Kent  v.  Quicksilver  N.  J.  £q.  5 ;  Balfour  v,  Edinbni^h,  &c. 

Mining  Co.,  78  N.  Y.  159.  Railway  Co.,  10  Seas.  Cas.  (Sc)  (2  Series) 

>  Doyle,  J.,  in  Tone  v.  Colnmbos,  39  1240. 
Ohio  St.  281.  «  Pearson  v.  Concord  R.  R  Co.,  ante; 

*  Franklin  Connty  v.  Lewiston  Bank,  Central  R.  R.  Co.  v.  Collins,  40  Ga.  582 ; 

68  Me.  48 ;  Mutual  Savings  Bank  v.  Men-  Hazlehnrst  v.  Savannah,  &c.  R.  R.  Ca, 

den  Agency  Co.,  24  Conn.  159  ;  Berry  v,  43  id.  18. 

Yates,  24  Barb.  (N.  Y.)  199  ;  Talmage  v,         »  First  National  Bank  v.  National  Ez- 

Pell,  7  N.  Y.  848 ;   Pearson  v.   Concord  change  Bank,  92  (J.  S.  122. 
R.  R.  Ca,  59  N.  IL  — ;   Milbank  v.  Lake         *  Pearson  v.  Concord  R.  R.  Co.,  ante; 

Erie,  Ac.  R.  R.  Co.,  63  How.  Pr.  (N.  Y.)  Central  R.  R.  Co.  v.  Collins,  40  Ga.  582  ; 

20 ;  Elkins  «.  Camden,  &&  R.  R.  Co.,  86  Sumner  r.  Marcy,  8  W.  &  M.  (U.  S.  C.  C.) 
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Bat  such  corpotations  may  undoubtedly  take  the  stock  of  other 
corporations  in  payment  of  a  debt  due  to  them.^  And  some  corpora- 
tions from  the  very  nature  of  the  powers  conferred  upon  them,  may 
become  stockholders  in  other  corporations,  provided  they  do  so  band 
fide,  and  with  no  sinister  design,  and  there  is  nothing  in  the  charter 
which  prohibits  it'  It  is  also  held  that  a  corporation  may  take  its 
own  stock  in  payment  of  a  debt  due  to  it;^  or  for  other  unobjection- 
able purposes ;'  but  the  bona  fides  of  the  transaction  is  an  essential 
element  to  give  it  validity ;  and  it  may  hold  it  as  it  does  other  corpo- 
rate property;^  and  tlie  stock,  by  such  transfer  to  the  corporation, 
does  not  necessarily  merge,  but  is  kept  on  foot,  and  may  be  re- 
issued.® But  without  express  authority  to  do  so,  a  corporation  can- 
not deal  in  its  own  stock ;  that  is,  buy  and  sell  it  in  the  open  market 
or  otherwise,  for  speculative  purposes ;  ^  as  such  power  would  nat- 
urally tend  to  fraud  and  "  rigging  "  the  market,  on  the  part  of  the 
corporation  itself^ 

Sec.  175.  Porohase  of  Rival  Road.  —  A  railway  corporation  has 
no  power,  unless  expressly  given  by  its  charter  to  purchase  a  rival 
road,  as  such  an  act  is  held  to  be  not  only  "idtra  vires,  but  also  opposed 
to  public  policy,  by  defeating  competition  and  tending  to  create  a 
monopoly.  Thus  the  directors  of  a  railroad  company,  without  any 
authority  either  by  statute  or  charter,  passed  a  resolution  to  assume 
certain  debts  and  to  buy  a  majority  of  the  stock  and  bonds  and  the 
equipment  of  a  rival  railroad.    The  resolutions  also  provided  for  the 

105  ;   Hazelburst  v.  Savaxmah  R.  R.  Co.,  Co.,  6  Ohio,  177;  Bank  v.  Brace,  17  N.  Y. 

4S  Oa.  13.  607. 

1  Fleckncr  r.  Bank,  S  Wheat.  (U.  8.)  •  ite  parU  Holmes,  6  Cow.  (N,  Y.) 
851 ;  National  Bank  v.  National  Exchange  846.  In  RiTanna  Navigation  Co.  «.  Daw- 
Bank,  92  U.  S.  128.  son,  8  Gratt.  (Va.)  19,  a  bequest  to  a  cor- 

^  In  re  Barneda  Bank,  L.  R.  8  Ch.  poration  of  its  own  stock  was  held  to  ho 

105  :  Elysville  Mfg.  Co.  v.  Okisko  Co.,  1  good.  See,  as  to  main  proposition,  Williams 

Md.  Ch.  392  ;  Booth  v.  Robinson,  55  Md.  v.  Savage  Mfg.  Ca,  8  Md.  Ch.  418;  Savings 

419 :  Green's  Brice's  Ultra  Vires,  91.  Bank  v.  Wulfe  Enhler,  19  Kan.  00  ;  State 

<  Barton  v.  Port  Jackson,  &c.  Plank  v.  Smith,  48  Vt  266 ;  Chicago,  &c  R.  R. 

Road  Co.,  17  Barb.   (N.  Y.)  847;    Har-  Co.  v.  MaraeiUes,  84  IlL  648. 
tridge  «.  Rockwell,  R.  M.  Charlt.  (Ga.)         7  Coppin  v.  Greenlies,  kc.  Co.,  S8  Ohio 

260  ;   Cooper  «.  Frederick,  9  Ala.  788  ;  St.  275  ;  In  re  London,  Hambuig,  k  Con- 

Gillett  «.  Moody,  8  N.  Y.  479  ;   Stote  v.  tinental  Exchange  Bank,  L.  R.  5  Ch.  444 ; 

Building  Assoc.,  85  Ohio  St.  258.  Hall's  Case,  L.  R.  6  Ch.  707;   Evans  ». 

*  Chicago,  &c.  R.  R  Co.  v.  Marseilles,  Coventry,  25  L.  J.  Ch.  489.  But  see 
84  111.  145 ;  Chetlain  v.  Republic  Life  Ins.  Dapee  v.  Boston  Water  Power  Co.,  114 
Co.,  86  ni.  220;  Iowa  Lumber  Co.  v.  Mass.  87;  Chicago^  &&  R.  R.  Co.  «.  Mar- 
Foster,  49  Iowa,  25.  seiUes,  onfo. 

«  State  Bank  v.  Fox,  8  Blatchf.  (U.  S.         •  Green's  Brioe's  Ultra  Yin^  9fi. 
C.  C.)  481 ;  Taylor  v.  Miami  Exporting 
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calling  of  a  special  meeting  of  the  stockholders  to  vote  upon  the 
matter,  and  it  was  not  to  be  carried  out  without  their  approval.  It 
was  held  that  the  proposed  purchase  was  ultra  vires,  and  hence 
could  not  be  executed  even  if  ratified  by  the  stockholders ;  that  it 
was  void  and  against  public  policy  in  that  its  object  was  to  prevent 
lawful  competition,  and  that  it  could  be  enjoined  upon  the  applica- 
tion of  a  single  stockholder  of  the  purchasing  company,  and  that  the 
fact  that  such  stockholder  had  obtained  his  stock  after  the  passage 
of  the  resolutions,  and  with  the  avowed  design  of  preventing  its 
consummation,  would  not  affect  his  right  to  relief.^ 

1  In    Morgan   v.    Donovan,    58    Ala.  for  the  taking  of  private  property,  to  sell 

S41,  it  appeared  that  an  act  chartering  and  transfer  its  right  to  another  water 

a    corporation  to  construct  and  operate  company,  nor  to  prosecute  proceedings  for 

a  railroad  between  Mobile  and  New  Or-  the  taking  of  private  property  in  the  name 

leans  empowered  it  to  acquire  and  hold  of  another  company.    The  rule  seems  to 

such  real  property  as  might   be   necee-  be,  that  parties  dealing  with  corporations 

sary  therefor,  and  to  obtain  any  steam-  are  chargeable  with  notice  of  the  limita- 

boats,  piers,  "wharves,"  and  the  appur-  tions  imposed  by  the  charter  upon  their 

tenances  tiiereunto  belonging,   that   the  powers ;    and  that  in  the  United  States 

directors   might   deem  necessary,   profit-  one  corporation  cannot  hold  or  deal  in 

able,  and  convenient  to  use  and  manage  the   stocks  of  another,    unless  expressly 

in  connection  with  said  railroad.      The  authorized  by  law  to  do  so.      Kean  r. 

eorporation  executed  certain  deeds  of  tinist  Johnson,    9   N.  J.   Eq.   401;    Gifford  v, 

of  "the  lands  occupied  by  said  railroad,"  New    Jersey    R.  R.    Co.,    10    id.    171; 

&C.,  "in  connection  with  said  portion  of  Beman   v.    Rufford,   6  Eng.  Law  &   Eq. 

said  railroad  situate  within  the  limits  of  106 ;    Grant  on  Corp.  290 ;   Zabriskie  «. 

said  cities,'*  &c.,  or  on  the  "line  there-  Hackensack  &  N.  Y.  R.  R.  Co.,  18  N.  J. 

of;"  also  of  "all  depots,  station-houses,  Eq.    178;    Black  v.   Del.    k   Rar.   Can. 

wharves,"  &c.,  "used  in  connection  with  Co.,  24  i&.  455;  Hawes  v.  Contra  Costa 

its  said  railroad,  together  with  all  steam-  Water  Co.,  21  Am.  L.  R.  (n.  s.)  252; 

boats  and  personal  property,"  &c.,  "used  Elkins   v.    Camden    &   Atlantic    R.   R. 

exclusively  for  constructing,  maintaining,  Co.,  86  N.  J.   Eq.     In  CoUes  v.  Trow 

operating,  or  conducting  the  business  of  City    Directory    Co.,    11   Hun  (N.   Y.\ 

said  railroad."     It  was  held,  (1)  that,  in  897,  a  corporation  was  organized  for  the 

these  deeds  of  trust,  property  acquired  and  purpose  of   printing  and  selling  books^ 

owned,  and  not  used  or  to  be  used  in  con-  principally  a  directory.      G.  having  pub- 

nection  with  the  railroad,  and  in  promo-  lished  a  similar  directory,  which  he  sold 

tion  of  the  direct  and  proximate  purposes  for  a  less  price  than  the  price  of  the  direc- 

of  its  construction,  did  not  pass  ;  (2)  that  tory  of  the  corporation,  the  trustees  of  the 

property  bought  of  an  opposition  steam-  corporation,  in  order  to  prevent  the  future 

ship  line,  not  vrith  a  fnew  of  employing  it  publication  of  a  directory  by  G.,  entered 

in  eonnectum  with  the  biuinesa  of  t?ie  roeui,  into  an  agreement  with  G.'s  printer  by 

but  to  withdraw  it  from  huginessj  thereby  which  the  corporation  purchased  of  the 

pre/tenHng  competition,  was  not  authorized  printer  one-half  of  G.'s  overdue  notes  for 

to  be  acquired  by  the  charter,  and  not  con-  a  certain  sum,  and  paid  to  the  printer 

^Kyed  by  ths  granted  clauses  in  said  deeds  $1,000   in    addition,   in   consideration  of 

of  trust.     In  a  California  case,  Mahoney  which  the  printer  agreed  to  publish  no 

V,  Spring  Valley  Water  Works,  62  Cal.  more  directories  for  G.,  and  to  sue  upon 

159,  it  was  held  that  the  California  water  and  get  into  judgment  the  indebtedness 

corporation  act  does  not  empower  a  water  due  from  him,  in  order  to  niin  his  credit, 

company,  after  commencing  proceedings  It  was  held,  that  the  agreement  was  ultra 
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But  where  the  charter  empowers  a  company  to  consolidate  with 
any  other  railroad  company,  such  a  purchase  is  v£^d^  because  author- 
ized. Thus,  the  South  Greoigia  &  Florida  Railroad  Co.,  having  power, 
by  its  charter,  to  construct  a  railroad  from  Albany  to  Thomasville, 
Georgia,  and  from  Thomasville  to  the  Florida  line,  and  also  power  to 
purchase  and  sell  all  kinds  of  property  of  every  nature  and  quality, 
and  to  incorporate  its  stock  with  that  of  any  other  company,  con- 
tracted with  the  Albany  &  Gulf  Bailroad  Co.  to  construct  its  road 
from  Thomasville  to  Albany,  and  to  sell  and  deliver  it  to  the  latter 
company  in  sections  as  completed,  together  with  the  franchise  of 
using  the  same,  and  to  incorporate  its  stock  created  for  building  said 
road  with  that  of  the  Albany  &  Gulf  Eailroad  Co.  It  was  held  that 
this  contract  was  not  ultra  vires, — the  court  saying:  "The  Albany  & 
Gulf  Bailroad  Co.  had  the  same  general  power,  except  that  of  incor- 
porating its  stock  with  that  of  other  companies,  and  had  the  right 
under  its  charter  also  to  construct  a  railroad  from  Thomasville  to 
Georgia.  It  was  held  that  it  was  not  acting  tUtra  vires  to  make  the 
purchase  of  said  road  and  franchises  as  above  stated,  and  to  pay  for 
the  same  by  issuing  its  own  stock  therefor ;  which  was  delivered  to 
and  accepted  by  the  contractors  in  lieu  of  the  stock  of  the  South 
Georgia  &  Florida  Railroad  Co.,  which  latter  stock  they  had  sub- 
scribed for  and  agreed  to  take  in  payment  for  the  work  of  construc- 
tion. When  a  railroad  company  has  the  right  of  constructing  a 
particular  line  of  railroad,  with  general  power  to  purchase  all  kinds 
of  property  of  whatever  nature  or  kind,  it  may  purchase  from  an- 
other company  a  road  constructed  upon  that  line,  if  the  latter  com- 
pany has  power  to  sell  and  dispose  of  the  same.  As  a  general  rule, 
a  corporation  cannot  dispose  of  its  franchises,  nor  a  railroad  company 
its  road,  without  legislative  authority ;  but  in  this  case  it  was  held 
that  the  legislative  authority  existed.  Prior  to  the  purchase  of  the 
railroad,  the  Albany  &  Gulf  Railroad  Co.  had  executed  a  trust  deed 
by  way  of  mortgage  upon  all  its  railroad  and  property,  acquired  or  to 
be  acquired.  It  was  held  that  inasmuch  as  the  road  purchased  was 
within  its  chartered  limits,  and  might  have  been  constructed  if  it 
had  not  been  purchased,  the  mortgage  extended  to  and  covered  the 
said  road  when  purchased,  the  same  as  it  would  have  done  had 
the  company  itself  constructed  it.    The  contractors  who  built  the 

vires  and  Toid,  and  that  a  tnutee  and    from  using  the  fnndB  of  the  corporation  to 
Btockholder  of  liie  corporation  was  entitled    carry  it  into  effect, 
to  an  iig  unction  to  restrain  his  co-tnutees 
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road  and  accepted  in  payment  therefor  the  stock  of  the  Atlantic  & 
Gulf  Railroad  Go.  in  lieu  of  that  of  the  South  Greorgia  &  Florida 
Sailroad  Co.,  and  the  assignees  and  purchasers  of  the  stock,  after  the 
transaction  between  the  two  companies  has  been  carried  into  effect, 
and  the  road  has  been  possessed  and  operated  by  the  Atlantic  & 
Gulf  Bailroad  Co.  for  several  years,  are  estopped  from  claiming  the 
right  to  be  regarded  as  stockholders  of  the  South  Georgia  &  Florida 
Hailroad  Co.,  or  as  preferred  creditors  as  against  the  railroad  itself 
Having  voluntarily  accepted  the  position  of  stockholders  of  the  pur- 
chasing company,  they  cannot  question  the  validity  of  the  transac- 
tion adversely  to  it,  or  to  the  mortgage  given  by  it,  covering  the 
load  in  question.  The  stock  thus  issued  and  accepted  was  prefeiTed 
stock,  on  which  interest  was  payable.  It  was  held  that  the  holders 
thereof  and  their  assigns,  having  accepted  it,  and  received  interest 
on  it  for  several  years,  are  estopped  from  questioning  the  power  of 
the  company  to  issue  such  preferred  stock.  The  South  Georgia  & 
Florida  Bailroad  Co.,  having  received  all  it  stipulated  for,  and  having 
incorporated  its  stock  with  that  of  the  Albany  &  Gulf  Sailroad  Co., 
by  accepting  the  stock  of  that  company  in  lieu  of  issuing  its  own 
stock,  and  being  in  fact  amalgamated  therewith  so  far  as  the  road  in 
question  is  concerned,  has  no  ground  to  complain  that  the  terms  of 
the  contract  have  not  been  fulfilled  by  the  Atlantic  &  Gulf  Eailroad 
Co.  It  has  lost  nothing.  It  has  not  incurred  any  liability  which  is 
not  protected  by  first  liens  on  the  road,  the  priority  of  which  is  con- 
ceded by  all  parties."  ^ 

Sec.  176.  Authority  to  aid  in  other  Bnterprises. — Upon  principle, 
it  would  seem  not  to  be  within  the  scope  of  the  authority  of  a  rail- 
road corporation  to  lend  either  its  funds  or  its  credits  to  another 
railroad  corporation  to  aid  in  the  construction  of  another  railroad,  as 
such  an  act  can  in  no  sense  be  said  to  have  been  within  the  contem- 
plation of  the  legislature  or  to  come  within  the  scope  of  the  powers 
granted  to  it  to  build  and  operate  its  own  road.^  Thus,  in  an  Eng- 
lish case,*  it  was  held  that  an  agreement  by  a  railway  company  to 
contribute  towards  the  Parliamentary  deposit  required  for  bills  pro- 

1  Branch  v.  Jesup,  U.  S.  S.  C.  1883.  Mining  Co.,  12  Phila.  (Penn.)  404,  it  was 

*  See  StevenA  v.  Rutland,  &c.  R.  R.  held  that  a  corporation  having  the  right 

Co.*  29  Vt.  545 ;   Davis  v.  Old  Colony  to  mine,  in  organizing  another  corpora- 

R.  R.  Co.,  181  Mass.  258  ;  East  Anglian  tion  for  mining  purposes,  acts  without  the 

Ry.  Co.  V.  Eastern  Counties  Ry.  Co.,  11  scope  of  its  authority. 
C.  B.  775  ;   Caledonian,  &c.  Ry.  Co.  v,         *  Mannsell  v.  Midland  Gt  Western  Ry. 

Helensbnigh  Harhor  Trustees,  89  Eng.  L.  Co.,  1  H.  &  M.  ISO. 
k  Iq.  2S.    In  McMiUan  v.  Canon  HiU 
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moted  by  another  company,  is  uUra  vires,  and  that  the  same  is  also 
tnie  of  an  agreement  to  take  shares  in  a  future  extension  of  another 
oompsny.  If  this  power  was  conceded  to  raih*oad  corporations, 
there  would  be  no  safeguards  for  the  security  of  stockholders,  and 
the  implied  contract  between  them  and  the  corporation  as  to  the 
expenditure  of  the  corporate  fands  solely  in  the  prosecution  of  the 
original  enterprise  chartered,  would  lose  its  validity.  Much  latitude 
is  given  to  these  corporations  under  the  head  of  implied  powers ;  and 
where  there  is  any  real  foundation  for  such  an  inference,  they  are 
conceded  authority  to  do  many  acts  which  were  not  contemplated 
when  the  enterprise  was  put  on  foot ;  but  where  there  is  no  groand 
for  an  inference  of  authority  from  the  charter,  no  power  can  be 
assumed  by  them  to  invest  the  funds  of  the  corporation  in  support 
of  any  project  not  pointed  ont  by  the  act  of  incorporation.^ 

Sec.  177.   No  Aiithoilty  to  inrae  Irredeemable   Bonds.  —  Under 
an  authority  to  borrow  money  a  railroad  company  has  no  right  to 

^  Banbury,  ke»  R.  R.  Ca  v.  Wilson,  of  them  is  onUwful  is  one  that  is  opea 
22  Conn.  435  ;  Cool  v.  CuUen,  8  W.  &  only  to  the  corporation  or  its  stockholden, 
M.  (U.  S.  C.  C.)  105  ;  Mill  Dam  Co.  v.  unless  it  also  affected  some  existing  right ; 
Dane,  30  Me.  847;  Winter  v.  Muscogee  it  cannot  be  raised  by  one  who  holds  ths 
R.  R.  Co.,  11  Ga.  438;  Hamilton  Plank  property  of  the  company  under  a  Tolan- 
Road  V,  Rice,  7  Barb.  (N.  Y.)  157;  Col-  taiy  conveyance  or  by  a  purchaser,  at 
man  v.  Eastern  Counties  Ry.  Co.,  10  Beav.  judicial  sale,  of  the  equity  of  redemptiim. 
1 ;  Mnnt  v.  Shrewsbury,  &e.  By.  Co.,  13  Beecher  v.  Marquette  &  Pacific  BoUing 
id.  1 ;  East  Anglian  Ry.  Co.,  11  C.  B.  Mill  Co.,  45  Mich.  103.  A  contract  by 
775  ;  MacGregor  v.  Dover,  Ac.  Ry.  Co.,  one  corporation  to  supply  rolling  stock  for 
18  Q.  B.  618  ;  Macedon  Plank  Road  Co.  the  use  of  another  was  held  not  ultra  wtt, 
V.  Lapham,  18  Barb.  (N.  Y.)  312.  The  Attorney-General  v.  Great  Eastern  Ry. 
Oil  Creek  &  Allegheny  River  R.  R.  Co.  Co.,  L.  R.  5  App.  Cas.  473.  So  an  agree- 
agreed  to  pay  the  Pennsylvania  Transpor-  ment  whereby  one  railway  company  grants 
tation  Co.,  an  oil-pipe  line,  a  certain  sum  running  powers  over  its  line  to  another 
per  barrel  on  all  oil  transported  by  it,  in  company,  in  consideration  of  the  guarantj 
consideration  that  the  pipe-line  would  de-  of  dividends  upon  certain  preferred  stock, 
liver  all  the  oil  under  its  control  to  the  is  not  ultra  virsa.  South  Yorkshire  Ry. 
railway  company  for  transportation ;  the  Go.  v.  Great  Northern  Ry.  Co.,  9  Ezcbq. 
pipe-line  performed  its  part  of  the  agree-  55 ;  Great  Northern  Ry.  Co.  v.  South 
ment  and  brought  suit  to  recover  the  price  Yorkshire  Ry.  Co.,  9  Ezchq.  642.  A  rail- 
agreed  on.  It  was  held  that  the  railway  way  company  having  the  right  of  con- 
company  could  not  set  up  as  a  defence  structing  a  particular  line  of  road,  with 
that  the  contract  was  ultra  vires.  Oil  general  power  to  purchase  all  kinds  of 
Creek  &  Allegheny  River  R.  R.  Co.  v.  property  of  whatever  nature  or  kind,  fiiay 
Pennsylvania  Transportation  Co.,  83  Penn.  purchase  from  another  company  a  road 
St.  160.  Where  the  bonds  of  a  corpora-  constructed  upon  that  line,  if  the  latter 
tion  were  issued  on  the  understanding  company  had  power  to  sell  and  dispose  of 
that  they  were  to  be  sold  for  cash,  but  the  same.  As  a  general  rule,  a  oorpoiatiot 
were  in  fact  pledged  to  a  ci'editor  as  col-  cannot  transfer  its  franchises,  nor  a  rail- 
lateral  security  for  corporate  notes  held  road  company  its  road,  without  legialatiTe 
by  him,  the  objection  that  this  disposition  authority.  Branch  v.  Jesnp^  106  U.  S.  468. 
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raise  money  by  the  issue  of  icndeemable  bonds  entitling  the  holder 
merely  to  a  share  of  the  earnings  after  the  payment  of  a  certain  divi- 
dend to  the  stockholders.  Nor  has  it  the  right  to  issue  interest- 
bearing  bonds,  secured  by  mortgage,  if  a  portion  of  such  bonds  are 
perpetual  Thus,  a  railroad  company,  after  insolvency  and  appoint- 
ment of  receivers,  adopted  a  plan  by  which,  in  order  to  pay  the 
floating  debt,  income  bonds  were  to  be  issued  and  sold  entitling  the 
holder  to  a  certain  dividend  and  share  in  the  profits  after  payment 
of  a  dividend  to  stockholders ;  and  in  order  to  retire  and  pay  the 
mortgage  debts  of  the  company,  bonds  secured  by  a  new  mortgage 
for  the  whole  amount  of  such  debts  were  to  be  executed,  some  of 
which  were  to  be  payable  in  fifty  years,  and  the  others  to  be  perpet- 
ual. It  was  held  that  in  the  absence  of  express  legislative  authority, 
the  issue  of  such  obligations  was  beyond  the  power  of  the  company, 
and  would  be  restrained  by  injunction  at  the  suit  of  stockholders.^ 

Sec.  178.  Acts  done  under  two  Charters.  —  Where  a  corporation 
receives  its  charter  from  two  States,  authority  given  in  one  charter 
to  do  a  certain  act  will  not  render  such  act  valid  in  the  other  State, 
although  the  roads  are  consolidated  and  under  the  same  manage* 
ment*  But  where  two  corporations,  chartered  respectively  by  the 
States  of  Michigan  and  Indiana,  with  power  to  each  to  build  and 
operate  a  railroad  within  its  own  State,  united  in  the  business  of 
transpoiting  passengers  over  a  third  road  in  the  State  of  Illinois, 
beyond  the  limits  authorized  by  the  charter  of  either,  it  was  held 
that  notwithstanding  they,  in  so  doing,  might  be  exceeding  their  cor- 
porate powers,  they  were  jointly  liable  for  injuries  to  a  passenger, 
resulting  from  the  negligence  of  their  employes.' 

Sec.  179.  Power  to  Contract.  —  It  is  hardly  necessary  to  say  that 
a  railroad  company  has,  by  inference,  power  to  enter  into  any  and  all 
species  of  contracts  which  are  incident  to  the  purposes  for  which  it 
was  created,  and  the  business  in  which  it  is  engaged,  except  in  so 
far  as  this  power  is  expressly  or  impliedly  restricted  by  the  terms 
of  its  charter  or  the  general  law,  the  same  as  an  indivfdual  might 
do;^  and  is  entitled  to  the  same  rights  under,  and  is  subject  to  the 

1  Thomas  v.  West  Jersey  R.  R.  Co.,  101  v.  N.  Y.  &  N.  H.  R.  R  Co.,  22  Conn.  1, 

U.  S.  82  :  Taylor  o.  Philadelphia  k  Read-  earUrxi, 
ing  R.  R.  Co.,  7  Fed.  Rep.  (U.  S.)  886.  *  Chicago,  jtc.  R.  R.  Co.  «.  Howard, 

<  Fiak  V,  Chicago,  Ac.  R.  R.  Co.,  4  7  Wall. (U.S.)  892;  Raoine,&c.  R.R.  Co. 

Abb.  Pr.  (N.  Y.)  n.  s.  878.  v.  Farmers*  Loan  k  TmstCo.,  49  III.  891; 

*  Biseell   v.   Michigan   Sonthem,   fto.  Mobile,  &c.  R.  R.  Co.  v.  Tallman,  16  Ala. 

B.  R.  Co.,  22  N.  Y.  258.      But  see  Hood  472  ;  PUladelphia,  Ate  R.  R.  Co.  «.  Hiok* 
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same  liabilities  upon  contracts  as  an  individual  would  ba  If  the 
statute  provides  that  all  its  contracts  shall  be  in  writing,  it  is  con- 
strued as  relating  to  executory  contracts  only.^  Formerly,  it  was 
held  that  a  corporation  could  contract  only  under  seal,  but  according 
to  the  modem  rule,  unless  specially  required  by  statute  it  need  con- 
tract under  seal  only  in  those  cases  where  an  individual  must  do  so.' 
Of  course  it  is  subject  to  the  general  statutes,  and  must  contract  in 
writing  where  the  statute  of  frauds  requires  contracts  by  individuals 
to  be  in  writing « 

As  we  have  already  seen,  their  powers  are  limited,  and  can  only 
be  exercised  in  carrying  out  the  express  powers  conferred  upon  them, 
and  such  as  are  fairly  incident  to  their  existence,  or  so  necessary 
to  the  enjoyment  of  the  grant  that  without  such  express  powers  they 
would  fail  to  accomplish  the  purposes  intended  by  the  legislature 
in  creating  them>  But  all  acts  done  by  them  or  contracts  entered 
into  in  excess  of  these  powers  are  ultra  vires,  and  while  executory  at 
least,  are  not  enforceable ;  and  any  stockholder  may  by  bill*in  equity 
restrain  them  from  doing  such  acts  or  entering  into  such  contracts^ 
however  advantageous  in  fact  they  may  be  to  the  corporation.^    We 


man,  28  Penn.  St.  818  ;  Hamilton  v.  New-  494 ;  Downing  v.  Mt.  Washington  Boad 

castle,  &c.  R.  R.  Co.,  9  Ind.  869 ;   New  Ca,  40  N.  H.  281. 

Orleans,  &c.  R.  R.  Co.  v.  Ocean,  frc  Co.,  *  In  Colman  v.  Eastern  Oonnties  Rail- 

28  La.  An.  173  ;  Faulke  v.  San  Diego,  kc.  way  Co.,  10  Bear.  1,  the  defendants,  for 

R.  R.  Co.,  51  Cal.  865  ;  Pixley  v.  Western  the  purpose  of  encouraging  the  traffic  on 

Pacific  R.  R.  Co.,  83  CaL  188 ;  New  Al-  their  railway,  proposed  to  guarantee  oer- 

bany,  &c.  R.  R.  Co.  v.  Haskell,  11  Ind.  tain  profits,  and  secure  the  capital  of  an 

801;  Palm  v.  Ohio,  &c.  R.  R.  Co.,  18  IlL  intended  steamboat  company,  who  were  to 

217;   Gumey  v.  Atlantic,  &c.  R.  R.  Co.,  run  steamboats  from  Harwich  in  oonnec- 

58  N.  Y.  858  ;  Bailey  v.  Western  Vt  R.  R.  tion  with  their  railway.    But  Lord  Lako- 

Co.,  18  Barb.  (N.  Y.)  112.  dale,  the  Master  of  the  Rolls,  held  t^t 

1  Pixley  «.  Western  Pacific  R.  R.  Ca,  such  a  transaction  was  not  within  the 
88  Cal.  183 ;  and  even  as  to  executory  scope  of  their  authority,  and  he  accord- 
contracts,  they  are  held  in  this  case  to  be  ingly  restrained  them  from  carrying  it 
voidable  only.  into  effect      "I  am  clearly  of  opinion 

2  Missouri  River,  &c.  R.  R.  Co.  ».  that  the  powers  which  are  given  by  an 
Miami,  12  Kan.  488  ;  McCuUough  «.  Tal-  act  of  Parliament  like  that  now  in  qnes- 
ladega  Ins.  Co.,  46  Ala.  876.  tion  extend  no  further  than  is  expresly 

'  Pauling  V,  London,  Ac  By.  Co.,  8  stated  in  the  act,  or  is  necessarily  and 

Exchq.  868.  properly  required  for  carrying  into  effect 

*  Gaines  «.  Coates,  51  Miss.  885 ;  Bank  the  undertaking  and  works  which  the  act 

of  Augusta   V.  Earle,   4  Wheat.  (U.  S.)  has  expressly  sanctioned.     I  must  say, 

686  ;  Bowling  Green  B.  R.  Co.  v,  Warren  in  the  absence  of  legal  decision,  that  the 

County  Court,  10  Bu8h(Ky.),  712;  Win-  acquiescence  of  the  shareholders  in  such 

ter  V.  Muscogee  R.  R.  Co.,  11  Ga.  488;  transactions  affords  no  ground  whatever 

Vandall  v.  S.  F.  Dock  Co.,  40  Cal.  88;  for  the  presumption  of  legality."     And  in 

Mobile,  kc  R.  R.  Co.  v,  Franks,  41  Miss.  Salomons  v,  Laing,  12  Beav.  889,  he 
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have  already  said  enough  in  reference  to  ultra  vires  acts  of  corpora- 
tions.    It  is  sufficient  to  say  that  this  class  of  corporations  do  many 

"A  railway  company  incorponited  by  act  By.  Co.,  9  Exchq.  55,  an  agreement,  un- 
of  Farliament  is  bound  to  apply  all  the  der  the  seals  of  the  two  companies,  that 
moneys  and  property  of  the  company  for  defendants  might,  for  a  term  of  twenty- 
the  purposes  directed  and  provided  for  by  one  years,  have  free  use  of  the  plaintiffs* 
the  act,  and  for  no  other  purposes  what-  railway,  works,  engines,  &c.,  on  payment 
ever"    In  East  Anglian  Bys.  Co.  v.  East-  of  certain  tolls  and  under  certain  condi- 
em  Counties  Ry.  Co.,  11  C.  B.  776,  one  tions,  was  held,  by  a  migority  of  the  Court 
of   the    earliest    cases   at   law,    Jervis^  of  Exchequer,  not  to  be  ultra  vireSf  the 
Ij.  C.  J.,  said :    "  It  is  clear  that   the  payments  to  be  made  being  considered 
defendants  have  a  limited  authority  only,  tolls  within  the  meaning  of  statute.     In 
and  are  a  corporation  only  fo»the  purpose  reference  to  the  question  of  tUtra  vires, 
of  making  and  maintaining  the  railway  Parkr,  B.,  said :    "  Corporations  which 
sanctioned  by  the  act ;    and  that  their  are  creations  of  law  are,  when  the  seal  ia 
funds  can  only  be  applied  for  the  pur-  properly  affixed,   bound  just  as  individ- 
poees  directed  and  provided  for  by  the  uals  are  by  their  own  contracts,  and  as 
statute.**    In  Bagshaw  v.  Eastern  Union  much  as  all  the  members  of  a  partnership 
Ry.  Co.,  7  Hare,   114,  WiORAM,  V.-C,  would  be  by  a  contract  in  which  all  con- 
said:  '*The  legislature  may  have  thought  curred.     But  where  a  corporation  is  cre- 
it  right  to  provide  that  the  capital  raised  ated  by  an  act  of  Parliament  for  particular 
for  a  specific  purpose  should  not  be  ap-  purposes,  and  with  special  powers,  then, 
plied  for  any  other  purpose.     Under  such  indeed,   another  question  arises.      Their 
a  state  of  things,  the  application  of  capi-  deed,  though  under  the  corporate  seal,  and 
tal  so  appropriated  to  any  other  than  the  that  regularly  affixed,  does  not  bind  them, 
specified  purpose  must  be  unlawful.     No  if  it  appears  by  the  express  provisions  of 
majority    of    the    shareholders,    however  the  statute  creating  the  corporation,  or  by 
large,  could  sanction  the  misapplication  reasonable  inference  from  its  enactments, 
of  such  portion  of  the  capital.     Indeed,  that  the  deed  was  lUtra  vires,  —  that  is, 
in  strictness,  even  nnanimity  would  not  that  the  legislature  means  that  such  a  deed 
make  such  an  act  lawful.**   In  Shrewsbury,  should  not  be  made.*'     In  the  National 
&c.  Ry.Co.  V.  London  &  Northwestern,  &c.  Manure  Co.  v.  Donald,  28  L.  J.  Ex.  185, 
Ry.  Co.,  22  L.  J.  Ch.  682,  Turner,  L.  J.,  Pollock,  L.  C.  B.,  said  :  "There  can  be 
said  :    "  The  great  undertakings  of  these  no  doubt  that  a  Parliament  corporation  is 
companies  could  not  be  carried  out  by  a  corporation  merely  for  the  purposes  for 
private    enterprise,   and  Parliament    has  which  it  is  established  by  act  of  Parlia- 
therefore,    with    a   view    to    the   public  ment,  and  it  has  no  existence  for  any  other 
good,  authorized  the  constitution  of  large  purpose.      Whaiever  is  done  beyond  that 
bodies,  acting  by  directors,  for  the  pur-  purpose  is  ultra  vires  and  void.**    So,  in 
pose  of  carrying  them  out.     But  these  Eastern  Counties  Bailway  v.  Hawkes,  5 
bodies  have  no  existence  independent  of  H.  Lds.  848,  Lord   Cranworth   said : 
the  acts  which  create  them,  and  they  are  "It  must,  therefore,  be  now  considered  as 
created   by  Parliament  with  special  and  a  well-settled  doctrine  that  a  company  in- 
limited  powers,  and  for  limited  purposes,  corporated    by  act  of  Parliament  for   a 
Whether  Parliament  has  wisely  limited  special  purpose  cannot  devote  any  part  of 
their  powers  for  the  purposes  of  their  in-  its  funds  to  objects  unauthorized  by  the 
corporation,  it  is  not  for  us  to  consider,  terms  of  its  incorporation,  however  de- 
The  fact  of  their  being  endued  vith  such  sirable  such  an  application  may  appear  to 
powers,  and  incorporated  for  such  pur-  be."     Mr.  Brice,  in  his  work  on  UUra 
poses,   only  shows  that  Parliament  did  Ptret,  says  :  "  A  corporation  is  commonly 
not  think  fit  to  intrust  them  with  more  styled  a  '  legal  person,*  but  the  appella- 
extended  powers,  or  to  incorporate  them  tion  'person'  is  applicable  to  it  only  by 
for  other  purposes.**    In  South  Yorkshire  analogy;  and  the  analogy  fails  when  it  is 
By.  and  Biver  Dnn  Co.  v,  Qreat  Northern  thus  clearly  stated  that  this  legal  person 
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acts  in  excess  of  their  actual  powers ;  but  this  circumstance  doea  not 
render  similar  acts  valid^  if  objected  to  by  the  proper  party,  however 
often  they  may  formerly  have  been  done,  as  they  cannot  by  usage 
override  positive  law.  All  contracts  of  a  corporation  which  are  not 
contmry  to  the  express  provisions  of  their  charter  or  the  general  law, 
are  presumed  to  be  within  their  powers,  and  the  burden  is  upon 
those  who  seek  to  invalidate  them,  to  show  the  elements  which 
render  them  ultra  vires} 

is  wanting  in  mnch  that  belongs  to  a  nat-  tions  ib  to  enable  associations  to  aooom- 

ural  person  ;  that  its  course  of  existence  is  plish  certain  ends  which  single  individ* 

marked  out  from  its  birth ;    that  it  has  nals,  unaided  by  the  law,  could  not  ac- 

been  called  into  being  for  certain  special  complish ;  and  what  are  these  ends  bnt 

purposes  ;  that  it  has  all  the  powers  and  "  particular  purposes  ? "  Take,  as  a  strong 

capacities,  and  only  those,  which  are  ex-  instance,  a  university  or  a  London  guild. 

predsly  given  it,  or  are  absolutely  requisite  £ither  can  undoubtedly  manage,  invest, 

for  the  due  carrying  out  of  those  pui-poses,  transform,  and  expend  the  corporate  prop- 

and  that  all  the  obligations  it  affects  to  erty  in  almost  any  way  it  pleases ;  but  if 

assume  which  do  not  arise  from  or  out  of  they  proposed  to  exhaust  the  same  on  the 

the  pursuit  of  such  purposes  are  null  and  private  pleasures  of  existing  members,  or 

void."    It  will  be  seen  that,  in  the  extract  to  abandon  the  promotion,    the   one  of 

from   the  judgment  in  South  Yorkshire  education,  the  other  of   their   "art  and 

Ry.  and  River  Dun  Co.  v.  Great  Northern  mystery,"  —  it  is  very  probable,  if  not 

Ry.  Co.,  Parke,  B.,  draws  a  distinction,  —  absolutely  certain,  that  the  Court  of  Chan- 

and  the  same  distinction  has  been  made  in  eery  would    restrain  the  same  as  being 

many  other  cases,  as  dicta  only,  never  as  tUtra  vires, 

the  basis  of  decision,  —  between  ordinary  ^  Chautauqae  County  Bank  v.  Rialey, 
corporations,  "  which  are  bound  just  as  19  N.  Y.  369 ;  Railway  Co.  «.  McCarthy, 
individuals  by  their  own  contracts,"  and  96  U.  S.  267  ;  Southern  Express  Co.  v. 
those  created  for  ywrticular  pui'poses.  But  Western  N.  Car.  R,  R.  Co.,  99  id.  191  ; 
it  may  fairly  be  doubted  whether  any  cor-  Farmers'  &c.  Trust  Co.  v.  Clowes^  3  N.  Y. 
porations  are  now,  or  ever  have  been,  ere-  470  ;  Talmage  v.  N.  A.  Coal  Co.,  8  Head 
ated  save  for  particular  purposes ;  and  (Tenn.),  387  ;  Alabama  Gold  Life  Ins. 
this  for  two  reasons  :  1.  Corporations  are  Co.  o.  Central  Agiicultural,  kc.  Assn.,  54 
pure  abstractions.  They  do  not  actually  Ala.  78 ;  Taylor  r.  Chichester,  &c.  Ry. 
exist,  but  only  in  contemplation  and  by  Co.,  I^  R.  4  H.  L.  628;  Bai^te  «. 
fictions  of  law.  Thpy  are  legal  persons,  in  Shortridge,  5  id.  297.  In  Eastern  Coun- 
the  juridical  meaning  of  the  term  "  per*  ties  Ry.  Co.  v,  Hawkes,  L.  R.  5  H.  L. 
sons,"  or  personcB^  but  they  are  in  no  wise  297»  Lord  St.  Leonards  said  :  "  I  tnist 
citizens.  Indeed,  the  chief  legal  necessity  that  this  decision,  and  the  decisions  dk 
for  such  a  fiction  is,  that  there  may  be  a  this  house  during  the  present  session  in 
definite  entity  to  sue  and  be  sued  in  the  the  cases  of  National  Exchange  Co.  «. 
courts.  This  being  so,  is  it  not  the  better  Drew,  2  Hacq.  103,  and  in  Bargate  v.  Shoit- 
and  more  rational  view  of  ihesepervma —  ridge,  6  H.  iT.  297,  will  place  the  powers 
these  entities  —  to  say  that  their  implied  and  liabilities  of  directors  and  their  com- 
capacities  and  incidents  extend  only  so  far  panics,  in  making  contracts  and  in  deal- 
as  the  need  for  their  existence  ends,  than  ing  with  thiitl  parties,  upon  a  safe  and 
to  assume  that  because  analogous  to  phy-  rational  footing.  They  do  not  anther- 
sical  beings  in  some  respects,  they  are  ize  directors  to  bind  their  companies  by 
therefore  in  law  l)eings  in  all  respects,  contracts  foreign  to  the  purposes  for  which 
and  with  all  legal  capacities  and  inci-  they  were  established ;  bnt  they  do  hold 
dents  7    2.  The  raiaon  cTUr*  of  corpoi»-  companies  bound  by  contracts  duly  entered 
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This  species  of  corporations,  for  the  puipose  of  carrying  on  their 
basiness  and  effectuating  the  same^  may  sell  or  pledge  their  property 
and  borrow  money  and  issue  securities  therefor,^  and  may  mortgage 
or  assign  their  property  to  secure  or  pay  their  debts ;  ^  and  such 

into  by  their  directors  for  purposes  which  Wenslbtdalx  said  :    **  There  can  be  no 
they  have  treated  as  within  the  objects  of    doubt  that  a  corporation  is  fuUy  capable 

their  acts,   and  which  cannot  be  clearly  of  binding  itself  by  any  contract  under  its 

shown  not  to  fall  within  them ;  and  they  common  seal  in  England,  and  without  it 

further  hold  companies  to  be  bound  by  a  in  Scotland,  except  when  the  statutes  by 

continued  amne  of  dealing  by  their  direc'  which  it  is  created  or  regulated  expressly 

tore  triih  third  p^sone,  in  relation  to  their  or  by  necessary  implication  prohibit  such 

shares,  although  that  mode  of  dealing  is  contract  between  the  parties.    Prima  facie^ 

contrary  to  the  regulations  of  their  deed  all  its  contracts  are  yalid,  and  it  lies  on 

of  management     I  hope  that  we  shaU  those  who  impeach  any  contract  to  make 

have  no  other  cases  before  us,  where  the  out  that  it  is  avoided. " 
defence  of  a  company  rests  upon  the  want         ^  As    notes,   bills    of    exchange,    &c. 

of  power  to  make  a  contract  which  the  Bichards  v.  Merrimac  R.  R.  Co.,  44  N.  H. 

directors  deliberately  entered    into,   and  127  ;  Pierce  v.  Emery,  82  id.  484 ;  Bos- 

under  which  they  took  a  benefit,  or  upon  ton,  Concord,  &  Montreal  R.  R.  Co.  v, 

the  irregularities  of  their  own  proceed-  Gllmore,  37  id.  410 ;  Black  v.  Delaware, 

ingB."     See  Riche  v.   Ashbury  Railway  &c.  Canal  Co.,  22  N.  J.  Eq.  ;    West  v. 

Carriage  k  Iron  Company,  Ij.  R.  9  Exch.  Madison  Co.  Agricultural  Society,  82  111. 

224,  and  particularly  the  observations  of  205  ;  Coe  v.  Columbus,  &c.  R.  R.  Co.,  10 

CuAKNELL,  B.  p.  227,  and  of  Blackburn,  Ohio  St.  372  ;  Laumau  v.  Ijebanon  Valley 

J.  pp.  254,262,  et  aeq.,  L.  R.  7  H.  L.  653 ;  R.  R.  Co.,   80  Penn.   St.   42  ;  Miller  v. 

Mississippi,   &c.    K  R.    Co.   v.   Howard,  Rutland  &  Washington  R  R.  Co.,  36  Vt. 

7   Wall.    (U.  S.)  392;  Strauss  v.  Eagle  452;  Wood  v,  Bedford,  &c.  R.  R.  Co.,  8 

Ins.  Co.,  5  Ohio  St  59  ;  Morris  &  Essex  Phila.  (Penn.)  94  ;  Jones  v.  Guaranty,  &c. 

R.  R,  Co.  V.  Sussex  R.  R.  Co.,  20  N.  J.  Ins.  Co.,  101  TJ.  S.  622  ;  Hendeev.  Pinker- 

J£q.   542.      In  Chambers  v.    Manchester  ton,  14  Allen  (Mass.),  381;  Dnpee  v.  Boston 

&   Milford  By.   Co.,  5  B.  &  S.  588 ;  83  Water  Power  Co.,  114  Mass.  37  ;  Joy  v. 

I*  J.  Q.  B.  268,— see  South  Wales  Ry.  Jackson  P.  R.  Co.,   11  Mich.  155;  Frye 

Co.  V,  Redmond,  10  C.  B.  N.  8.  675,  —  v.  Tucker,  24  111.  180 ;  Hardy  v.  Merri- 

CoMFTON,  J.,  held  that  a  "  corporation  is  weather,  14  Ind.  203  ;  Cone  v.  Smith,  10 

bound  by  the  seal  being  affixed  to  the  Allen   (Mass.),   448  ;  Kelly  «.    Alabama, 

deed,  where  the  directors  have  power  given  kc,  R.  R.  Co.,  58   Ala.   489  ;  Branch  «. 

them  so  to  affix  it,  but  that  it  is  not  hound  Atlantic,  Ac.  R.  R.  Co.,  3  Woods  (U.  S. 

where  the  Legislature  ?ias  aaid  thnt  the  C.  C),  481 ;  McMasters  v.  Reed,  1  Grant 

thfing  shall  not  be  done,''    In  Shrewsbury  (Penn.),  86  ;  Olcott  v.  Tioga  R.  R.  Co.,  27 

ft  Birmingham  Ry.  Co.  v.  North  West-  N.  Y.  546  ;  Hamilton  v,  Newcastle,  &c. 

em  Ry.  Co.,  6  H.   L.  118,  Lord  Ckan-  R.  R.  Co.,  7  Ind.  359  ;  Marion,  &c.  R.  R. 

WORTH,  in  delivering  the  judgment  of  the  Co.  v,  Hodge,  9  id.  163;  White  Water 

House  of  Lords,  consideretl  this  to  be  the  Valley  Canal  Co.  v.  Vallette,  21   How. 

more  correct  way  of  enunciating  the  doc-  (U.   S.)   414;    Partridge    v.   Badger,   25 

trine  :     "Prima  fade,  a  corporation  may  Barb.  (N.  Y.)  146 ;  Wood  r.  Whelan,  98 

contract  under  seal.    You  must  show  that  HI.  153  ;  Curtis  v.  Leavitt,  15  N.  Y.  9. 
the  particular  contract  is  one  which  the         ^  Pierce  v.  Emery,  32  N.  H.  484  ;  Com- 

oorporation  has  no  power  to  enter  into,  missioners,  &c.  v.  Troy,  &c.  R.  R.  Co.  ; 

It  must  be    shown  on  the  face  of  it   to  Commonwealth  v.  Smith,  10  Allen  (Mass.), 

be  a  breach  of  duty,  —  something  foreign  448  ;  Shaw  v.  Norfolk,  &c.  R.  R.  Co.,  6 

to  the  object  for  which  the  company  was  Gray  (Mass.),  162;  Lenox  v,  Roberts,  2 

established."    So,  in  Scottish  North  East-  Wheat  (U.  S.)  373  ;  Dana  v.  Bank  U.  S. 

em  Ry.  Co.  v.  Stewart,  8  Macq.  882,  Lord  6  W.  &  S.  (Penn.)  223  ;  State  v.  Bank 
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mortgage  may  not  only  create  a  lien  on  the  existing  property  of  the 
corporation,  but  by  its  terms  be  made  to  cover  subsequently  acquired 
property,  which  it  may  be  necessary  for  them  to  acquire,  in  the  prose- 
cution of  their  legitimate  business.^  But  frequently  this  right  is  ex- 
pressly provided  for  by  statutes.*  And  generally,  they  may  lawfully 
do  any  and  every  act  which  is  necessary  to  their  existence  which  is 
not  expressly  prohibited.  While  they  cannot  generally  be  made 
directly  liable  upon  a  contract  which  is  tUtra  vires,  yet  they  must 
account  for  all  the  benefits  which  they  have  received  under  it 
whether  the  contract  is  executed  or  executory.  As  to  executory 
contracts  which  are  tUtra  vires,  they  cannot  generally  be  enforced  at 
law,  except  in  cases  where  they  have  received  benefits  under  the 
contract,  so  that  they  cannot  place  the  other  party  in  statu  quo  ;  and 
they  are  therefore  estopped  from  setting  up  this  defence.' 

Sec.  180.  Contraota  made  before  Organisation.  —  Where  the  pro- 
moters of  a  railway  company  enter  into  a  contract  with  a  third  party 
to  render  certain  services,  or  supply  certain  materials  to  the  com- 
pany, which  services  are  rendered  or  materials  are  furnished,  and 

of  Md.,  6  G.  &  J.  (Md.)  205  ;  Hopkins  v,  Ct.  App.  Dec.  (N.  Y.)  188  ;  Sterena  •. 
Gallatin Turnp.  Co.,  4  Humph.  (Tenn.)403;  Watson,  4  id«  302;  PbiladdphiA,  && 
Ex  parte  Conway,  4  Ark.  804  ;  Haztuu  «.  R.  R.  Co.  v.  Woelpper,  64  Penn.  St  366  ; 
Bishop,  8  Wend.  (N.  Y).  18  ;  De  Ruyter  ».  State  v.  Northern  Cent.  R.  B.  Co.,  18  Md. 
St.  Peter's  Church,  8  Barb.  Ch.  (N.  Y.)  198 ;  Ludlow  v.  Hunt,  1  Disb.  552  ;  Coe 
119  ;  8.  c,  8  N.  Y.  288 ;  Flint  v.  Clin-  v.  McBrown,  22  Ind.  252 ;  Pieroe  «.  Mil- 
ton Co.,  12  N.  H.  431  ;  Warner  t>.  Mower,  waukee,  &c.  R.  R  Co.,  24  Wis.  561.  But 
11  Vt.  885.  It  is  immaterial  whether  the  compare  Howe  v.  Freeman,  14  AUen 
instrument  is  a  mort^gage  or  trust  deed.  (Mass.),  566  ;  Moody  v.  Wright,  13  Met. 
Whitewater,  &c.  Co.  v.  Vallette,  21  How.  (Mass.)  17 ;  Coe  w.  Columbus,  &c.  R.  R. 
(U.  S.)  414;  Pullan  v.  Cincinnati,  &c.  Co.,  10  Ohio  St.  872;  Braineni  v.  Peek, 
R.  R.  Co.,  4  Biss.  (U.  S.  C.  C.)  85 ;  Coe  84  Yt  496 ;  Bath  v.  Miller,  53  Me.  368  ; 
V.  McBrown,  22  Ind.  252  ;  Coe  v.  John-  Williamson  v.  New  Jersey,  &c  R  R  CSc, 
son,  18  id.  218.  But  see  In  re  York,  &c  25  N.  J.  Eq.  18 ;  Pierce  v.  Emery,  82 
R.  R  Co.,  50  Me.  552.  N.  H.  484 ;  Farmers',  &c  Ca  v.  Com- 
1  Dunham  v.  Cincinnati,  &c  R.  R.  Co.,  mercial  Bank,  11  Wis.  207  ;  Jeasup  «. 
1  Wall.  (U.  S.)  254  ;  Galveston,  &c.  R  R.  Trustees,  14  Iowa,  572  ;  Phillips  v.  Wina- 
Co.  t>.  Cowdrey,  11  id.  488  ;  United  States  low,  18  B.  Mon.  (Ky.)  480. 
V.  New  Orleans,  &c.  R  R.  Co.,  12  id.  862 ;  ^  If  a  railroad  has  authority  to  borroiw 
Railroad  Co.  v.  Soutter,  18  id.  517  ;  Pen-  money  and  execute  such  securitin  as  it 
nock  V.  Coe,  28  How.  (IT.  S.)  117  ;  Wil-  may  deem  expedient,  it  may  mortgage  its 
liamson  v.  New  Albany,  kt.  R.  R.  Co.,  road  and  franchises,  and  all  of  its  prop- 
1  Biss.  (U.  S.  C.  C.)  198;  Morrill  v.  erty  of  every  kind,  including  future  aoqui- 
Koyes,  56  Me.  458 ;  Haven  «.  Emery,  88  sitions  and  eamiuga.  Pierce  v.  St.  Fkn], 
N.  H.  66  ;  Seymour  v.  Canada,  &c.  R  R  &c.  R  R  Co.,  24  Wis.  — . 
Co.,  25  Barb!  (N.  Y.)  284;  Stevens  v.  *  Whitney  Anns  Co.  o.  Barlow,  68  N.  Y. 
Buffalo,  &c.  R.  R.  Co.,  81  id.  590  ;  62  ;  Ohio,  &c.  R  R  Co.  v.  McCarthy,  06 
Buffalo,  3cc  R.  R  Co.  «.  Lampson,  47  U.  S.  858  ;  Darst  v.  Gale,  88  111.  186 ; 
id.  588  ;  Benjamin  v.  Elmira,  &c.  R.  R.  Perkins  «.  PorUand,  Ac.  B.  R.  Co.,  47 
Co.,  49  id.  446 ;  Fish  «.  Potter,  2  Abb.  Me.  578. 
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the  corporcUion  when  farmed  has  the  benefit  thereof,  the  corporation  is 
liable  upon  the  contract.^  Thus,  in  a  late  case,^  the  plaintiff,  a  man- 
ufacturer of  machinery,  was  applied  to  by  the  defendants,  who  claimed 
to  be  the  prudential  committee  of  a  corporation  organized  under  the 
laws  of  Michigan,  to  manufacture  for  and  ship  to  the  corporation 
certain  machinery.  The  plaintiff  accepted  the  order  by  a  letter  ad- 
dressed to  the  corporation  under  its  corporate  name.  A  corporation 
had  been  formed,  but  at  the  time  the  order  was  given  the  certificate 
of  incorporation  had  not  been  filed  with  the  county  clerk.  Such 
filing  is  required  by  law  before  a  corporation  is  authorized  to  com- 
mence business.  The  certificate  was  afterwards  filed.  The  defend- 
ants, at  the  time  of  giving  the  order,  had  been  appointed  prudential 
committee  by  the  shareholders  of  the  corporation  and  had  been 
authorized  by  such  shareholders  to  order  this  machinery.  It  was 
held  that  the  corporation  was  liable  for  the  machinery,  and  the 
defendants  individually  were  not,  and  this  notwithstanding  that  the 
machinery  was  charged  by  the  plaintiff  to  the  defendants  individually, 
and  was  so  shipped  to  them.  The  agreement  was  originally  made 
with  the  corporation,  and  it  could  not  be  afterward  changed  by  either 
of  the  parties  without  the  consent  of  the  other.^  The  fact  that  the 
corporation  at  the  date  of  the  order  was  forbidden  to  do  busine-ss, 
would  not  affect  the  result,*  as  it  subsequently  ratified  the  contract 
by  recognizing  and  treating  it  as  valid.  This  made  it  in  all  respects 
what  it  would  have  been  if  the  requisite  corpomte  power  had  ex- 
isted when  it  was  entered  into.  The  corporation  having  assumed  by 
entering  into  the  contract  with  the  plaintiff  to  have  the  requisite 
power,  both  parties  are  estopped  to  deny  it  The  restriction  imposed 
by  the  statute  was  a  simple  inhibition.  It  did  not  declare  that  what 
was  done  should  be  void,  nor  was  any  penalty  prescribed.  No  one 
but  the  State  could  object.  The  contract  is  valid  as  to  the  plaintiff 
and  he  has  no  right  to  raise  the  question  of  its  invalidity.*  But 
there  must  be  a  contract  express  or  implied,'^  and  a  liability  is  not 

1  Little  Rock,  ^cc.  R.  R.  Co.  v.  Fort  should    be  paid    by   it.      M.   had    em- 
Smith  R  R.  Co.,  87  Ark.  164.  ployed  P.  as  his  solicitor  in  the  formation 
«  Whitney  v,  Wyman,  101  T7.  S.  892.  of  the  company,  and  after  its  formation  he 
»  Utley  V.  Donaldson,  94  U.  S.  29.  acted  as  its  solicitor,  M.  lieing  one  of  the 

*  National  Bank  v,  Mathews,  98  U.  S.  directors.  At  a  meeting  of  the  directors, 
621.  M.  being  present,  P.  asked  that  his  costs 

*  A  company  was  formed  for  the  pur-  might  be  paid,  and  the  chairman  said  they 
pofse  of  purchasing  M.'s  bnmness,  and  the  were  all  agreed  that  the  company  would 
articlea  provided  that  all  expenses  in-  pay  these  costs  ;  but  nothing  concerning 
cnrred  in  the  formation  of  the  company  this  appeared  on  the  minutes.    At  a  later 

Tou  I.  —  84 
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incurred  from  the  simple  circumstance  that  the  corporation  had  the 
benefits,  where  there  is  nothing  else  from  which  a  contract  to  pay 
can  be  implied  But  in  order  to  recover  in  an  action  at  law  against 
a  corporation  for  services  rendered  before  its  existence,  the  plaintiff 
must  show  either  an  express  promise  of  the  new  company ,  or  Uiai  the 
contract  was  made  with  persons  then  engaged  in  its  formation  and 
taking  preliminary  steps  thereto,  and  that  it  was  WMde  on  behalf  of  the 
new  company,  in  the  expectaiion  on  the  part  of  the  plaintiff,  and  with  the 
assurance  on  the  part  of  the  projectors,  that  it  would  become  a  corporate 
debt,  and  that  the  company  afterwards  entered  upon  and  enjoyed  the 
benefit  of  the  contrctct,  and  by  no  other  title  tJtan  that  derived  through 
it}  And  where  a  company,  supposing  itself  to  be  iucorporated, 
issued  paper  in  its  corporate  name,  but  afterwards  finding  that  it 
was  not  properly  organized,  dissolved,  and  was  legally  incorpo- 
rated under  a  different  name,  it  was  held  that  it  could  not  repudiate 
its  paper.* 

Necessary  services  rendered  by  a  person  at  the  request  of  the  pro- 
moters of  a  corporation  before  its  organization,  and  of  which  the  cor- 
poration receives  and  accepts  the  benefits  and  advantages,  may  be 
recovered  for  as  upon  an  implied  promise  by  the  corporation.     Thus, 

meeting  a  resolutioii  was  passed  on  the  sider  to  sae.    There  is  in  such  a  case  a 

proposal  of  M.  that  a  check  should  he  8tatut<)ry  ohligation  of  which  the  perwm 

given  to  P.  to  discharge  a  certain  part  of  named  can  take  the  henefit,  an  action  for 

these  costs.     The  company  heing  after-  deht  on  a  statute  heing  a  well-known  old 

ward  wound  up,  P.  carried  in  a  claim  for  form  of  action  at  common  law  ;  but  an 

his  bill  of  costs,  but  the  taxing  master  dia-  agreement  between  A.  &  B.  that  B.  shall 

aUowed  all  items  incurred  before  the  forma-  pay  C.  gives  C.  no  right  of  action  against 

tion  of  the  company.     Bacon,   Y.   C,  B.     I  cannot  see  that  there  is  in  such  a 

affirmed  his  decision.      It  was  held  that  case  any  difference  between  equity  and 

P.  having  been  retained  by  M.,  the  com-  common  law  ;  it  is  a  mere  question  of  con- 

pany  were  not  bound  to  pay  for  his  services,  tract.     It  is  said  that  Mr.  Pease  has  an 

though  they  had  had  the  benefit  of  them ;  equity  against  the  company  because  the 

also  that  there  was  not  evidence  of  an  company  has  had  the  benefit  of  his  labor. 

agreement   by  the    company  to  pay  P.  What  does  that  mean?    If  I  order  a  coat 

LiNDLEY,  L.  J.,  said  :  "  If  he  had  brought  and  receive  it,  I  get  the  benefit  of  the  labor 

this  action  against  the  company  with  no  of  the  cloth  manufacturer ;  but  does  any 

materiab  excefit  proof  that  he  had  done  one  dream  that  I  am  under  any  liability  to 

the  business,  and  the  provisions  in  the  him?  It  is  a  mere  fidlacy  to  say  that  because 

articles,  he  could  not  have  succeeded.  This  a  person  gets  the  benefit  of  work  done  by 

is  shown  by  many  casre,  among  which  I  somebody  else  he  is  liable  to  pay  the  pcr- 

may  refer  to  Eley  v.  Positive  Government  son  who  did  the  work."    Matter  of  Rother- 

Security  life  Assurance  Company,  84  L.  T.  ham  Alum  k  Chemical  Co.,  60  L.  T.  Rep. 

Rep.  (N.  8.)  190;    1  Ex.  Div.   20,  88,  (N.  a.)  219. 

where  it  was  held  that  articles  of  assoda-         ^  Littie  Rock  ft  Fort  Smith  R.  R.  Co. 

tion  do  not  constitute  a  contract  between  v.  Perry,  87  Ark.  164. 
the  company  and  an  outsider.    A  provision         •  Empire  Mfg.  Co.  v,  Stuart.  46  Mich, 

in  act  of  Parliament  may  enable  an  oat-  482. 
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in  a  New  Hampshire  case,^  where  the  plaintiff  at  the  request  of  one 
or  more  of  the  corporators  rendered  services  in  securing  subscriptions 
to  the  stock  of  the  corporation,  of  which  the  corporation  when 
organized  availed  itself,  it  was  held  that  an  action  of  assumpsit  could 
he  maintained  therefor.  In  England,  where  promoters  of  a  rail- 
way, who  were  about  to  solicit  acts  of  incorporation,  agreed  with 
proprietors  over  whose  land  the  railway  was  destined  to  p6iss,  and 
who  were  intending  to  oppose  the  granting  of  such  acts  of  incorpora- 
tion, to  pay  them  a  certain  sum  for  the  lands  to  be  taken,  and  also 
certain  residential  damages  if  they  would  withdraw  their  opposition, 
it  was  held  that,  as  the  opposition  was  withdrawn  upon  the  faith  of 
these  agreements,  the  corporation  was  in  equity  bound  to  perform 
its  agreement.^    How  far  this  doctrine,  in  similar  cases,  would  be 

^  Low  V.  Conn,  ft  Pass.  River  R  R.  charter,  they  may  authorize  acts  to  be 
Co.,  i5  N.  H.  375.  Where  there  is  no  done  in  furtherance  of  their  object  by  one 
proof  of  acceptance  by  the  corporation,  of  their  nomber,  with  the  understanding 
services  rendered  and  expenses  incurred  that  he  shaU  be  compensated  therefor  by 
therefor  before  its  oi^nization  wiU  be  the  company  when  fully  formed  ;  and  if 
presumed  to  have  been  gratuitous,  in  view  such  acts  are  necessary  to  the  organiza- 
of  the  general  good  or  private  benefit  ex-  tion  and  its  objects,  and  are  accepted  by 
pected  to  result  from  the  ol:(ject  of  the  cor-  the  corporation  and  the  benefits  enjoyed 
poration.  Rockford,  &c.  R.  R.  Co.  v.  by  it,  they  must  be  taken  cum  on^re  and 
Sage,  65  lU.  82S  ;  Safety  Deposit,  &c.  Co.  be  compensated  for ;  yet  the  persons 
V.  Smith,  id.  809 ;  Western  Screw,  &c.  authorizing  such  licts,  to  bring  them 
Co.  V.  Cousley,  72  111.  531.  Pending  an  within  this  rule,  must  be  a  majority  of 
attempt  to  organize  a  corporation  under  the  promoters  of  the  enterprise  ;  a  minor- 
the  general  law  of  the  State,  and  after  a  ity  cannot  bind  the  association  or  corpora- 
part  of  the  stock  was  subscribed,  the  sub-  tion.  Bell's  Gap.  R.  R.  Co.  v.  Christy,  79 
scribers  to  the  stock  held  a  meeting,  and  Penn.  St.  54.  Where  several  persons  unite 
employed  a  superintendent  to  work  for  in  an  enterprise  for  the  purchase  of  land 
the  proposed  corporation,  which  he  com-  with  a  view  to  the  establishment  of  a  min- 
menced ;  but  afterwards,  when  it  was  ing  company,  which  subsequently  proves 
ascertained  that  the  requisite  subscrip-  unsuccessful,  one  of  the  parties  cannot 
tion  of  stock  could  not  be  obtained,  he  claim  from  the  others  repayment  for  ad- 
ceased  work.  Most  of  the  same  persons  vances  because  of  a  clause  in  the  agree- 
afterwards  united  to  form  another  com-  ment  providing  "  for  repayment  of  all 
pany,  with  a  capital  stock  of  one-half  the  sums  advanced  by  him."  Unless  the  other 
amount  of  the  former  proposed  company,  associat(>s  agree  to  repay  the  advancps, 
for  the  same  purpose,  and  completed  their  the  words  quoted  are  to  be  construed  as 
organization  and  incorporation.  It  was  meaning  that  he  is  to  be  repaid  out  of  the 
held  that,  even  if  the  first  company  had  land  or  its  proceeds.  Bell  v.  McAboy,  3 
completed  its  organization,  the  superin-  Brews.  (Penn.)  81. 
tendent  could  not  have  recovered  against  ^  Preston  v.  Liverpool,  &c.  Ry.  Co.,  7 
it  for  bis  services,  much  less  against  the  Eng.  L.  k  Eq.  124.  The  promoters  of  a 
new  company.  Western  Screw,  &c.  Co.  railway  company  contracted  with  a  Innd- 
V,  Cousley,  72  111.  531.  Although  it  may  owner,  being  a  peer  of  Parliament,  to  pay 
be  that  where  a  number  of  persons  not  in-  him  £20,000  personally,  for  his  coun- 
corporated  are  informally  associated  for  a  tenance  and  support  in  obtaining  its  act, 
common  object,  and  intend  to  procure  a  such  sum  to  be  independent  of  the  ordi- 
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adopted  in  this  country  is  questionable,  as  it  might  be  regarded  as 
opposed  to  public  policy.  But  there  would  seem  to  be  a  wide 
distinction  between  a  contract  the  direct  object  and  purpose  of  which 
is  to  influence  legislation  by  influences  to  be  brought  to  bear  directly 
upon, the  members  of  the  legislative  body,^  and  one  which  merely 
seeks  to  obviate  or  remove  the  objections  to  certain  legislation^  which 
rest  entirely  in  the  circumstance  that  such  legislation  would  result  in 
pecuniary  injury  to  the  contracting  party.  It  is  upon  the  latter  ground 
that  the  doctrine  of  the  English  cases  rests,  and  we  fail  to  see  how^ 
under  such  circumstances,  such  a  contract  can  be  said  to  be  in  viola- 
tion of  any  rule  of  morality  or  public  policy.  Indeed,  the  general  rule 
adopted  in  this  country  is,  that  contracts  which  simply  contemplate 
the  use  by  a  person  of  proper  means  and  influences  to  secure  the 
adoption  or  rejection  of  a  measure  by  a  legislative  body,  and  when  no 
improper  means  are  in  fact  resorted  to,  are  not  void  as  being  illegal 
or  opposed  to  public  policy.^  Contracts  made  with  corporations, 
after  their  charter  but  before  their  organization,  have  been  enforced 
in  favor  of  corporations  after  their  organization  in  numerous  in- 
stances. Under  this  head  are  contracts  to  take  and  pay  for  shares 
of  its  stock,^  in  which  it  has  been  held  that  such  subscribers  were 
liable,  even  before  the  organization  of  the  company,  for  assessments 
to  pay  preliminary  expenses  incurred  in  obtaining  the  act  of  in- 
corporation, as  well  as  in  ascertaining  whether  the  enterprise  is 
practicable* 

nary  payment  for  land,   severance,   and  the  act,  nnder  the  sizty-fifth  section  of  th« 

other  usual  compensation.     After  the  pass-  Companies    Clauses    Act,    or    othenrise. 

ing  of  the  act  the  directors  of  the  com-  Earl  of  Shrewsbury  v.  North  Staffordshire 

pany,  when  formed,  ratified  the  contract ;  Ry.  Co.,  L.  R.  1  Eq.  693. 
but  having   doubts  whether,  under  the         '  Powers  v.  Skinner,  84  Vt  274. 
Lands  Clauses  Act,  the  land-owner  was         «  Trist  v.  Child,  21  WalL  (U.  S.)  441  ; 

entitled  to   the  money  personally,   they  Rose  r.  Truax,  21  Barb.  (N.  Y.)  861.    8e« 

covenanted  by  deed  to  pay  interest  upon  Wood's  Law  of  Master  and  Servant,  Sec 

the  amount,  which  was  to  be  retained  by  216,  p.  427,  for  a  fuU  review  of  the  eaaesL 
the  company  or  paid  into  court.     A  sepa-         •  Salem   Mill   Dam  Co.   v.  Bopes,   6 

rate  agreement  stipulated  for  the  quantity  Pick.   (Mass.)  28;  Chester  Glass  Co.  ». 

of  land  to  be  taken  for  the  railway,  and  Dewey,  16  Mass.  94. 
the  amount  to  be  paid  by  the  company.         ♦  Kennebec,  &c.  R.  R.  Co.  v.  Palmer, 

It  was  held  that  the  original  contract,  and  84  Me.  866  ;  Penobscot  R.  R.  Co.  v.  Dnm- 

the   contract  by  the  directors  after  the  mer,  40  Me.  172 ;  Vt.  Central  R.  R.  Co. 

formation  of  the  company  to  pay  a  sum  v,  Cloyes,  21  Vt.  80  ;  Oleaves  v.  Turnpike 

of   money  for  countenance  and  support  Co.,  1  Sneed  (Tenn.),  491 ;  Lake  Ontario 

previously  given  in   procuring   the   act,  R.   R.   Co.  t7.   Mason,    16    N.  Y.   451 ; 

were  ultra  vires  of   the    company,   and  Tonica,   frc  R    R.  Ca  «.  McNeely,  21 

could  not  be  enforced  against  the  com-  IlL  71. 
pany  as  payment  of  expenses  of  obtaining 
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Sec.  181.  Uable  as  Lessee.  —  A  railway  company  may  lease  lands 
or  buildings  for  its  use,  even  by  parol,  and  is  liable  for  the  rent 
thereof  in  an  action  for  use  and  occupation,  and  is  subject  to  the 
same  liabilities  and  remedies  that  an  individual  would  be.^ 

Sec  182.  Contraot  to  haul  certain  Quantity  of  Freight  per  Month, 
or  at  certain  Rates.  —  A  contract  between  a  railroad  company  and 
an  individual,  that  if  he  will  open  a  certain  business  upon  the  line 
of  their  road  they  will  haul  not  less  than  a  certain  quantity  of 
freight  for  him  each  month,  is  valid  and  binding.  Thus  where  a 
party  has  established  a  brick-yard,  and  expended  a  large  sum  of 
money  upon  an  agreement  with  a  railway  company  to  furnish  trans- 
portation for  not  less  than  sixty  thousand  bricks  per  week,  and 
the  contract  has  been  violated  by  the  company,  and  suit  has  been 
brought  for  damages  for  the  breach  of  the  agreement,  the  damages 
are  not  the  difference  between  the  expenditures,  with  interest,  less 
the  receipts  and  value  of  the  property  deducted  therefrom  ;  as  the 
plaintiff  may  have  made  unnecessarily  laige  investments,  for  which 
it  would  be  unjust  to  compel  the  company  to  pay ;  and  the  recovery 
must  be  limited  to  the  actual  loss  resulting  from  the  breach.  With- 
out, however,  attempting  to  define  the  true  rule  relative  to  the 
measure  of  recovery,  the  court  awarded  $7500  as  damages.^ 

In  an  Illinois  case,*  the  proprietors  of  a  coal  company  built  a 
railway  twelve  miles  long  and  sold  it  to  a  railway  company,  which 
on  the  same  day  turned  the  road  over  to  another  railway  company. 
The  latter  corporation  operated  the  road  for  several  years,  during 
which  it  complied  with  the  terms  of  a  contract  between  the  first 
purchaser  and  the  builders,  in  relation  to  carriage  of  coal.  It  was 
held  that  the  corporation  operating  the  road,  having  recognized  the 
contract,  was  bound  by  its  terms. 

Sbc.  183.  Contract  to  bnild  Bridges,  Cattle-Passes,  fto.  —  A  con- 
tract of  a  railroad  company  to  build  a  bridge  over  its  road  at  a  given 
point  within  one  year  after  the  completion  of  the  road  imposes  no 
obligation  on  the  company  to  complete  its  road  within  any  given 
period  or  within  a  reasonable  time,  and  the  other  party  to  the  con- 
tract cannot  recover  for  a  failure  of  the  company  so  to  do.* 

Where  a  railroad  company,  in  consideration  of  the  grant  of  a 
right  of  way  over  real  estate,  covenanted  with  the  owners  of  the 

1  Lowe  V,  London,  Ac.  Ry.  Co.,  18  Q.  B.         *  Chicago  &  Alton  R.  R.  Co.  v,  Chicago 

632.  Vermillion.  &c.  R.  R.  Co.,  79  111.  121. 

'  Harrison  «.  New  Orleana,  Jackson,         ^  St.    Louis,   Jacksonville,  &  Chicago 

&j.  R.  R.  Co.,  28  La.  An.  777.  R.  R.  Co.  v.  Larton,  72  111.  118. 
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land,  their  heirs  and  assigns,  to  construct  a  drawbridge  on  its  track 
at  a  certain  point,  and  maintain  the  same,  so  as  to  admit  vessels 
from  a  river  through  a  contemplated  slip  or  canal,  and  it  appeared 
that,  owing  to  an  agreement  made  by  certain  owners  of  the  land 
afterwards,  the  slip  or  canal  to  the  river  could  not  be  made  con- 
tinuous, so  as  to  be  of  avail  for  canal  purposes  to  the  complainants, 
who  had  succeeded  to  a  part  of  the  land ;  so  that  a  drawbridge  would 
not  subserve  the  end  designed  by  the  original  contract,  and  the  effect 
of  specifically  enforcing  the  agreement  would  be  to  seriously  embar- 
rass the  railway  company  in  its  business,  delay  trains,  and  endanger 
their  safety,  and  from  the  lai^e  number  of  cars  and  locomotives 
daily  passing  over  the  bridge,  would  be  a  serious  public  detriment,  — 
a  decree  of  specific  performance  against  the  company  was  refused' 

A  written  contract  was  entered  into  to  build  a  bridge  which  was 
not  described.  It  was  held  that  it  might  be  shown  by  parol  that, 
at  the  time  of  the  contract,  the  parties  referred  to  a  plan  or  draft  of 
a  bridge  then  in  existence.^  •  A  contract  with  a  railway  company, 
embodied  in  a  deed  for  the  right  of  way,  provided  for  the  construc- 
tion of  a  cattle-pass  by  the  company,  but  fixed  no  time  therefor ;  it 
was  held  that  the  company  had  a  reasonable  time  after  the  comple- 
tion of  the  road  in  which  to  build  it.* 

Sec.  184.  Contraots  BB  to  Location  of  Stations.  —  There  is  a 
class  of  contracts  which  are  void  because  they  are  contrary  to  the 
interests  of  the  public  to  such  an  extent  that  they  are  opposed  to 
public  policy;  and  of  this  class  are  those  which  bind  a  railroad 
company  to  do  an  act  which  is  calculated  to  prevent  it  from  doing 
that  which  the  public  interests  require  that  it  should  do.  To  this 
class  belong  those  by  which  a  railroad  company  binds  itself  to  main- 
tain a  depot  at  a  certain  point,  and  at  no  others  in  a  certain  town  or 
city.  Thus,  in  an  Illinois  case,*  one  Mathers  conveyed  two  hundred 
lots  in  the  town  of  Ashland  to  trustees  for  a  railroad  company,  on 

1  Chicago  &  Alton  R.  R.  Co.  v.  Schoene-  lands  to  it  for  depot  purposes  in  the  city 
man,  90  111.  268.  of  D.,  agreed  with  plaintiffs,  who  conveyed 

2  Sandford  v.  Newark  &  Hudson  R.  R.  the  lands,  that  it  would  erect  no  dejwt  in 
Co.,  37  N.  J.  L.  1.  said  city  bat  upon  such  lands.     It  erected 

>  Livingston  v.  Iowa  Midland  R.   R.  a  depot  upon  the  lands,  and  also  another 

Co.,  85  la.  665.  in  a  different  part  of  the  city.     It  was 

*  St.  Louis,  &c.  R.  R.  Co.  v.  Mathers,  held  that  the  contract  was  void  as  against 

71  111.  592.     In  Williamson  et  al.  v,  Chi-  public  policy,  and  that  plaintiffs  oould  not 

cago,  Rock  Island,  &  Pacific  R.  R.  Co.,  53  maintain  an  action  for  damages  caused  by 

Iowa,  126,  a  railroad  company,  in  con-  the  breach  of  it  by  the  railroad  company. 
sideration  of  the  conveyance  of  certain 
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condition  that  it  should  build  no  station  within  three  miles  of  Ash- 
land. Upon  the  breach  of  this  condition^  Mathers  commenced  an 
action  to  compel  a  reconveyance  of  the  property.  The  court  said  : 
**  The  alleged  agreement  or  condition,  on  account  of  the  non-perform- 
ance of  which  relief  is  here  sought,  was  that  a  railroad  company, 
chartered  by  an  act  of  the  legislature,  and  invested  with  the  power 
of  condemning  private  property,  upon  the  ground  that  its  road  is  for 
the  public  use,  shall  not  establish  a  depot  or  station  within  three 
miles  of  Ashland.  It  cannot  be  pretended  for  a  moment  that  the 
board  of  directors  had  authority  to  make  such  an  arrangement  or 
condition.  They  were  trustees  both  for  the  public  and  the  stock- 
holders of  the  company,  and  in  the  discharge  of  their  twofold  duty 
were  required  to  act  with  reference  to  the  public  convenience,  on 
the  one  hand,  and  the  private  interests  of  the  stockholders,  upon  the 
other.  The  interests  .  .  .  both  of  the  stockholders  and  the  public 
forbid  that  there  should  be  a  positive  prohibition  against  the  estab- 
lishing of  stations  at  any  points  on  the  line  of  the  road.  Whenever 
the  public  commerce  requires  that  a  station  on  a  railroad  should  be 
established  at  a  particular  place,  and  it  can  be  done  without  detri- 
ment to  the  interests  of  the  stockholders  of  the  company,  the  law 
authorizes  it  to  be  established,  and  no  contract  between  a  board  of 
directors  and  individuals  can  be  allowed  to  prohibit  it.  The  appel- 
lee stands  in  pari  delicto  with  the  board  of  directors,  so  far  as  this 
agreement  or  condition  is  concerned.  He  voluntarily,  according  to 
his  own  showing,  contracted  for  this  breach  of  trust  toward  the 
stockholders  of  the  railroad  company,  and  breach  of  duty  to  the 
public  at  large.  Their  loss  was  to  be  his  gain.  He  was  willing,  at 
whatever  expense  it  might  be  to  others,  to  purchase  a  monopoly 
whereby  to  enrich  himself,  and  having  failed  to  accomplish  his  pur- 
pose, now  asks  a  court  of  equity  to  reinstate  him  in  the  condition 
he  was  in  before  entering  into  this  unlawful  combination.  The  case 
presents  no  facts  or  circumstances  meriting  the  consideration  of  a 
court  of  equity." 

In  Kansas,*  an  action  was  brought  by  a  land-owner  for  the 
breach  of  a  written  contract,  in  which  the  company  agreed  to  place 
a  depot  on  land  conveyed  to  it  by  the  plaintiff,  and  not  at  any  other 
time  to  have  or  use  any  other  depot  within  three  miles  of  said  depot. 
The  court  said  :  "  Bailroad  corporations  are,  as  we  have  seen,  public 
agencies,  and  perform  a  public  duty.     They  are  agencies  created  by 

1  St.  Joseph  &  Denver  City  R.  B.  Co.  v.  Ryan,  11  Kans.  602. 


536  CORPORATE  POWERS.  [CHAP.  X. 

the  public,  with  certain  privileges,  and  subject  to  certain  obliga- 
tions. A  contract  that  they  will  not  dischai^e,  or  by  which  they 
cannot  dischai-ge  those  obligations,  is  a  breach  of  that  public  duty, 
and  cannot  be  enforced.  ...  It  is  the  duty  of  a  railroad  com})any 
to  furnish  reasonable  depot  facilities.  The  number  and  location  of 
the  depots,  so  as  to  constitute  reasonable  depot  facilities,  vary  with 
the  changes  and  amount  of  population  and  business.  A  contract  to 
leave  a  certain  distance  along  the  line  of  the  road  destitute  of  depots 
is  in  contravention  of  public  policy." 

Some  courts  have  held  that  an  agreement  between  an  individual 
and  a  railroad  company  for  the  location  of  a  depot  at  a  particular 
place,  without  reference  to  the  question  whether  it  is  exclusive  or 
not,  in  consideration  of  money  or  property,  is  against  public  policy, 
and  void.* 

But  the  weight  of  authority  sustains  the  validity  of  contracts  for 
the  location  of  a  depot  at  a  certain  point,  where  the  company  does 
not  bind  itself  not  to  establish  other  stations  in  the  same  vicinity  or 
elsewhere  on  the  line  as  the  convenience  of  the  public  may  require.' 

^  Pacific  R.  R.  Co.  V.  Seelv,  45  Mo.  212  ;  and  of  enhanced  valae  to  result  to  his  proi»- 

Marsh  v,  Firbury,  P.  &  U.  W.  R,  R.  Co.,  erty  by  the    constraction    of   the  road, 

64  IlL  414  ;  Bestor  p.  ^Vathen,  60  id.  188  ;  claimed  damafies  for  the  breach  of  a  col- 

FnUer  v.  Dame,  18  IHck.  472  ;  Halladay  lateral  verbal  agreement  by  which  a  ttr- 

V.  Patterson,  5  Oregon,  177.  minal  depot  should  be  established  at  a 

*  Currier  p.  Railroad  Co.,  48  N.  H.  826  ;  particular  point,    which   was  not   done; 

WiUiamsonr.  Chicago,  &c.  R,  R.  Co.,  anic;  it  was    held    that    the    measure    of   hU 

Kinealy  r.   St.   Louis,  &c  R.  R.  Co.,  67  damages     would    have     no    relation     to 

Mo.  6.58  ;  Halladay  r.  Patterson,  5  Oregon,  the  value  of  the  land,  but  would  be  de- 

177  ;  Mortindale  v.  Kansas  City,  Ac.  R.  R.  teimined   by   the  injury  to  the  gnuitur 

Co.,  60  Mo.  610 ;  Texas,  &c  R  R.  Co.  caused  by  the  erection  of  a  depot  at  an- 

V.  Robard,  60  Tex.  545  ;  48  Am.  Rep.  268.  other  point,  and  the  failure  to  deliver  pas- 

Where  land  was  conveyed  to  a  railvmy  com-  sengers  and  freight  at  the  point  agreed  on 

pany  in    consideration  of   the  company  for  a  terminal  depot.    Galveston,  &c  R.  R. 

placing  the  depot   for  Prescott  upon  the  Co.  i?.  Pfenfler,  56  Tex.  66.     In  1870,  the 

grantor's  land,  and  the  station  was  built  defendants,  in  consideration  that  the  Mont- 

and  maintained  for  over  twenty  years,  it  clair  R.  R,  Co.  would  construct  a  dejiot  on 

was  held  that  the  grantor,  upon  the  com-  the  premises,  and  stop  a  si>ecified  uuniWr 

pany  ceasing  to  maintain  the  depot  there,  of  daily  trains  there  for  ten  years,  and 

was  entitled  to  damages,  or  a  restitution  of  build  the  fences  along  the  track,  agreed 

the  land.     Jessup  r.  Grand  Trunk  Ry.  Co.,  in  writing  to  convey  to  the  com[iany  the 

28  Grant's  Ch.   (U.  C.)  583.      See  also  lands  necessary  for  its  track  and  depot. 

Wallace  ».  Gt.    Western  Ry.  Co.,  25  id.  The  company  took  possession  at  once,  and 

86.  And  the  agreement  is  equally  binding  built  its  track,  but  nothing  more,      hi 

upon  a  lessee  of  the  road.     Wallace  v.  Gt.  1875,  under  the  foreclosure  of  a  mortgage. 

Western  Ry.  Co.,  8  Out.  App.  Rep.  44.  all  of  the  Montclair  Company's  property  was 

See  also  Georgia  R.  R.  Co.  r.  Reeves,  64  sold,  and  a  new  company  oi);anized.     In 

Ga.  492.     One  who  executed  an  absolute  1878,  under  a  foreclosure  against  the  latter 

grant  of  the  right  of  way  to  a  railway  com-  company,  all  of  its  property  was  sold,  and 

pany,  in  consideration  of  one  dollar  paid,  another  company  formed.    After  the  com* 
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Thus,  in  a  Texas  case,^  the  defendant  road  entered  into  a  contract 
with  the  plaintifif,  in  consideration  that  he  would  build  and  open 

a  hotel  at  a  certain  place,  that  it  would  convey  to  him  certain  land 
at  that  place,  and  would  maintain  a  permanent  station  there,  and 

plainant  had  been  incorporated,  the  defend-  made.  In  a  subsequent  controversy  be- 
ants  began  an  ejectment  at  L&w  to  recover  tween  R.  and  the  company,  the  latter  as- 
their  lands,  and  this  action  was  ei^oined  serted  ita  right  to  the  whole  twenty-two 
by  complainant  and  relief  in  equity  sought,  acres,  denying  the  authority  of  its  presi- 
The  defendants  answered,  protesting  dent  and  chief  engineer  to  make  the  agree- 
against  the  specific  performance  of  their  ment  to  reconvey,  and  insisting  that  it 
contract,  and  expressing  willingness  to  was  void,  because  not  in  writing.  It  waa 
convey  the  premises  to  complainant,  on  held  that  the  company  was  estopped  to 
receiving  compensation  therefor  aud  dam-  deny  the  authority  of  its  own  officers,  and 
agea  assessed  as  of  the  date  when  the  Mont-  that  R.  was  entitled  to  all  the  land  except 
clair  Company  took  possession.  It  was  the  six  acres.  It  was  held,  also,  that  R., 
held  that  they  were  ecjuitably  entitled  by  the  agreement  aforesaid,  had  waived, 
to  have  their  compensation  and  damages  as  to  the  six  acres,  his  right  to  a  forfeiture 
80  estimated.  New  York  &  Greenwood  for  non-compliance  by  the  com^iany  with 
Lake  H.  R.  Co.  v.  Stanley,  34  N.  J.  Eq.  the  condition  in  the  deed.  Vicksburg  & 
55.  In  a  Mississippi  case,  R.  conveyed  to  Meridian  R.  R.  Co.  v.  Ragsdale,  54  Miss, 
a  railroad  company  twenty-two  acres  of  200.  Erecting  a  station  without  provid- 
land,  upon  condition  subsequent  that  the  ing  the  proper  agents  is  not  a  perform- 
company  should  hxuite  its  track  and  depots  ance  of  such  a  contract.  Wallace  v.  Gt. 
as  specified  in  the  deed.  Afterwards  it  Western  Ry.  Co.,  25  Grant's  Ch.  (U.  C.) 
was  agreed  by  parol  between  R.  and  the  866.  But  if  the  contract  is  to  place  upon 
president  and  chief  engineer  of  the  com-  such  land  a  part  of  the  depot  buildings, 
pany  that  the  track  and  depots  should  be  it  is  performed  by  placing  thereon  a  ware- 
located  differently,  that  the  company  house  for  receiving  freight,  and  the  usual 
should  reconvey  to  R.  the  twenty-two  facilities  for  loading  and  unloading  it. 
acres,  and  that  R.  should  convey  to  the  Pittsburgh,  &c.  R.  R.  Co.  v.  Rose,  24 
company  six  acres,  a  part  of  the  twenty-  Ohio  St.  219.  The  remedy  by  specific  per- 
two.  The  six  acres  were  marked  ofl*  in  formance  will  be  denied,  unless  the  con- 
a  map  made  by  the  company,  as  its  prop-  tract  is  specific  as  to  the  location  and  kind 
erty,  and  the  track  and  depots  located  of  station  to  be  erected,  and  generally  the 
thereon  according  to  the  last  agreement,  better  remedy  is  for  damages.  Wilson  v. 
R.  afterward3  applied  to  the  presitlent  of  Northampton,  Ac.  Ry.  Co.,  L.  R  9  Ch. 
the  company  for  a  conveyance.  H«  de-  279.  But  see  Hubbard  v.  Kansas  City, 
clined  to  make  it  until  it  was  ascertained  &c.  R.  R.  Co.,  68  Mo.  68,  where  it  was 
how  much  of  the  twenty-two  acres  another  held  that  either  remedy  might  be  pursued, 
connecting  railroad  company  might  need  But  he  cannot  maintain  trespass  or  eject- 
for  depot  purposes,  stating  that  then  all  ment  See  also  Kansas  Pacific  R.  R.  Co. 
not  80  needed  would  be  reconveyed.  He  v.  Hopkins,  18  Kan.  494,  as  to  instances 
told  R.,  however,  to  go  ahead  and  make  in  which  damages  are  recoverable.  For 
sales  of  town  lota,  parts  of  the  property,  instances  in  which  a  court  of  equity  will 
and  the  company  would  convey  to  his  compel  a  company  to  furnish  a  better 
vendees.  Upon  the  president's  death,  R.  station,  on  a  bill  brought  by  a  land-owner 
brought  this  agreement  to  the  notice  of  under  such  a  contract,  see  Hood  v.  North 
his  successor,  who  recognized  it,  and  prom-  Eastern,  &c.  Ry.  Co.,  L.  R.  8  Eq.  666  ; 
ised  that  it  should  be  carried  out.  R.  laid  where  it  will  not,  see  Hood  v.  North 
off  town-lots  on  the  sixteen  acres,  and  sold  Eastern  Ry.  Co.,  L.  R.  5  Ch.  525. 
many,  which  were  afterwards  improved.  ^  Texas,  &c.  R.  R.  Co.  v,  Robard,  60 
The  company's  officers  were  aware  of  these  Tex.  545. 
lalea,  and  saw  the  improvements  being 
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would  give  the  proprietors  the  patronage  of  the  company,  and  dis- 
suade all  others  from  erecting  hotels  there.  The  contract  'was  held 
valid  and  binding  upon  the  company.  In  the  course  of  his  opinion. 
Watts,  J., very  sensibly  remarked :  "There  is  a  distinction  between 
contracts  not  authorized  by  law,  and  those  which  are  prohHited  by 
law ;  the  former  only  are  properly  denominated  by  the  term  vltra 
vires"  After  referring  to  the  fact  that  much  confusion  exists  in  the 
cases  as  to  the  law  relative  to  the  effect  of  ultra  vires  acts,  he  con- 
tinues, "Much  of  this  confusion  perhaps  has  been  occasioned  by  the 
fact  that  courts  of  last  resort  have  looked  more  to  reported  cases 
than  to  those  under  consideration."  To  these  expressions  we  lend 
our  hearty  assent;  and  if  courts,  instead  of  attempting  to  follow 
apparently  vague,  indefinite,  and  contmdictory  statements  of  the 
law  as  laid  down  by  courts  in  questions  of  this  character,  will  apply 
to  the  facts  of  the  case  in  hand  the  ordinary  rules  of  law  applicable 
thereto,  interlarded  with  a  little  common-sense,  there  will  generally 
be  found  but  little  difficulty  in  arriving  at  satisfactory  results. 

Where  land  is  conveyed  in  trust  for  the  benefit  of  a  railroad  com- 
pany, in  consideration  of  the  illegal  agreement  of  the  comjmny  not 
to  establish  any  depot  or  station  within  three  miles  of  a  certain 
place  on  its  road,  and  the  trustee  afterward  reconveyed  the  property 
back  to  the  grantor,  it  was  held  that  the  company  could  not  main- 
tain a  bill  to  have  the  lots  sold  for  its  benefit,  and  have  the  same 
again  conveyed  to  a  trustee  for  its  benefit,  nor  could  it  claim  the 
right  to  have  the  taxes  paid  on  the  lots  made  a  charge  thereon  for 
its  reimbursement.^ 

Sec.  185.  Contracts  Relating  to  Refreshment-Rooms.  —  A  lease  by 
a  railway  company  of  premises  upon  its  line,  to  be  used  as -a  refresh- 
ment-room, with  a  provision  that  all  passenger  trains  shall  be  stopped 
there  for  a  reasonable  period,  of  about  ten  minutes,  except  trains  not 
under  the  control  of  the  company,  is  valid  and  binding,  and  will  be 
specifically  enforced ;  but  where  the  company  carries  the  mails,  and 
the  Postmaster-General,  under  a  statute  giving  him  that  power,  re- 
quires the  company  to  run  a  train  at  a  certain  hour,  stopping  at  the 
station /w  minutes  only,  the  contract  is  not  thereby  broken,  because 
it  is  a  train  not  under  the  control  of  the  company.  But  the  rule 
would  be  otherwise  where  the  statute  did  not  give  the  Postmaster- 
General  such  authority,  but  the  matter  rested  wholly  in  contract* 

1  St.  Loiiia,  Jacksonville,  k  Chicago  •  Phillips  v.  Great  West<»ni  Railway 
B.  R.  Co.  V.  Mathers,  104  III  257.  Co.,  L.  B.  7  Ch.  409.     In  Flanagan  v. 
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In  another  English  case,  in  a  declaration  in  cov^oiant,  the  plaintiffs 
stated  that  the  defendant  demised  to  them  certain  refreshment-rooms 
at  Swindon  for  ninety-nine  years,  at  the  yearly  i-ent  of  Id.,  and  that 
the  plaintiffs  covenanted  to  complete,  keep  in  repair,  and  insure  the 
said  rooms ;  that  the  defendant  covenanted  that,  in  case  the  rooms 
should  be  disused  as  the  regular  and  general  place  of  stoppage  for  the 
refreshment  of  passengers,  it  would  purchase  the  buildings  of  plain- 
tiffs on  certain  terms ;  that  it  was  by  the  said  indenture  declared  to 
be  the  intention  of  defendant,  and  the  imderstanding  of  the  plain- 
tiffs, that  all  trains  conveying  passengers, — not  being  goods  trains, 
or  trains  to  be  sent  express  or  for  special  purposes,  or  trains  not 
under  the  control  of  the  defendant,  —  which  should  pass  the  Swindon 
station,  up  or  down,  should  stop  there  for  refreshment  of  passengers 
for  a  reasonable  time,  of  about  ten  minutes,  and  that  the  defendant 
covenanted  and  agreed  with  the  plaintiffs  not  to  do  any  act  which 
should  have  an  effect  contrary  to  the  above  intention.     The  breach 

Great  Western  Railway  Co.,  L.  R.  7  Eq.  of  the  company  :  "  A  ground  rent  of  £6 
116,  a  railway  company  entered  into  an  per  annum  was  ordered  to  be  fixed  for  the 
agreement  under  seal  to  grant  to  A.  a  lease  new  refreshment-rooms  built  by  the  lessees 
for  ninety-nine  years  of  the  hotel  to  be  at  the  down  station  in  X."  In  1867  the 
erected  at  a  certain  station  in  X.,  with  company  gave  notice  to  C,  the  assignee 
powers  for  the  company  to  determine  the  from  B.  of  the  lease,  and  occupier  of  both 
lease  if  any  complaint  as  to  the  mode  of  refreshment-rooms,  that  its  arrangements 
carrying  on  the  business  should  not  be  with  reference  to  a  new  station  (recently 
remedied  within  three  months  after  notice  erected)  at  X.  would  involve  the  deter- 
of  such  complaint.  It  was  also  agreed  roination  of  his  tenancy  of  the  existing  re- 
that  the  lessees  "  should  have  the  occupa-  freshment-rooms.  It  was  held,  1.  As  to 
tion  of  the  refreshment-rooms  at  X.  sta-  the  refreshment-rooms  on  the  down  line, 
lion,  subject  to  the  same  restrictions  and  that  no  agreement  of  which  the  specific 
provisions  as  relate  to  the  carrjring  on  the  performance  could  be  granted  was  proved, 
business  of  the  hotel,  Ixrth  as  regards  the  and  that  in  any  case  the  court  could  not 
quality  and  prices  of  provisions,  and  man-  enforce  specific  performance  of  an  agree- 
agement  thereof.*'  The  lease  granted  in  ment  by  a  director  with  the  company  for 
pursuance  of  this  agreement  was  confined  the  benefit  of  himself  or  his  firm.  2.  As 
to  the  hotel,  and  contained  no  mention  of  to  the  upper  refreshment-rooms,  that  the 
the  refreshment-rooms.  The  refreshment-  occupation  was  not  detenninable  at  the 
rooms  on  the  up  line,  adjoining  the  hotel,  mere  will  of  the  company,  and  that  C.  was 
had  been  always  occupied  with  it.  In  entitled  to  have  the  agreement  of  1840 
1849,  B.,  a  director  of  the  company  (head  carried  into  effect  by  having  a  deed  ex- 
of  a  firm  at  X.,  who  were  assignees  of  the  ecuted  to  him  as  the  assignee  of  A.,  with 
lease  of  the  hotel)  erected,  at  a  cost  of  all  proper  provisions,  granting  the  right  of 
£200,  refreshment-rooms  on  the  down  occupation  of  the  upper  refreshment-rooms 
line,  pursuant  to  an  alleged  agreement  to  him,  his  assigns  and  nominees,  being 
with  the  company  that  his  firm  should  tenants  of  the  hotel,  subject  to  the  pro- 
have  a  lease  of  such  refreshment-rooms  visions  and  restrictions  contained  in  the 
for  a  term  co-extensive  with  the  lease  of  agreement.  Flanagan  v.  Great  Western 
the  hotel  The  only  evidence  of  such  Railway  Co.,  L.  R.  7  Eq.  116. 
agreement  was  this  minute  in  the  books 
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alleged  was  that,  whilst  the  Swindon  station  was  used  as  the  regular 
aud  general  place  of  stoppage  for  refreshment  of  passengers,  the  de- 
fendant caused  trains  carrying  passengers,  —  being  trains  under  the 
control  of  the  defendant,  and  not  express  trains,  etc.,  —  to  pass  the 
Swindon  station,  both  up  and  down,  without  stopping  there  for 
the  refreshment  of  passengers  for  a  reasonable  period,  of  about  ten 
minutes  or  any  other  reasonable  period,  and  caused  the  trains  to 
stop  there  for  a  short  and  unreasonable  period,  to  wit,  one  minute 
and  no  more,  not  being  sufficient  to  enable  the  passengers  to  obtain 
any  refreshment  there.  It  was  held,  on  demurrer,  that  the  declara- 
tion of  the  above  intention,  taken  in  conjunction  with  the  rest  of 
the  indenture,  amounted  to  an  absolute  covenant  by  the  defendant 
that  the  arrangement  for  trains  to  stop  at  Swindon  should  continue 
as  long  as  the  company  chose  to  make  it  the  general  place  of  stop- 
page for  refresliment ;  and  that  a  good  breach  was  assigned.^ 

Sec.  186.  Free  pasees,  Contract  to  gtve. — A  contract  based  upon 
a  good  consideration  to  give  a  person,  or  a  person  and  his  family  a 
free  pass  over  its  road  during  the  life  of  such  person,  is  valid  and 
binding,  and  the  party  may  upon  the  refusal  of  the  company  to  per- 
form the  contract,  proceed  in  equity  for  a  specific  performance  ;  *  or 
by  an  action  for  damages.^  An  agreement  between  two  comjianies 
by  which  a  railway  company  agrees  to  furnish  passes  for  certain 
officers,  and  employes,  is  valid*  But  a  mere  naked  agreement 
to  give  a  person  a  pass  for  life  is  nudum  pactum,  and  not  en- 
forceable. 

Sec.  187.  Contract  to  stop  Trains  at  a  certain  Place.  —  A  con- 
tract entered  into  by  a  railroad  company  upon  good  consideration 
to  stop  its  trains  at  a  certain  place  so  long  as  its  road  exists,  is  valid 
and  binding.  Thus,  where  a  deed  for  right  of  way  expressed  the 
consideration  and  condition  to  be  that  the  railway  company  should 
build,  and  forever  maintain,  a  switch  to  a  mill  on  the  land,  it  was 
held  that  this  was  a  covenant  real  and  runs  with  the  land. 

If  an  intermediate  owner  of  the  mill  had  agreed  to  release  the 
railroad  company  from  building  and  maintaining  such  switch,  and 
the  company  in  consideration  thereof  had  agreed  to  stop  at  specified 
times  its  freight  trains  at  the  door  of  such  mill  for  its  accommoda- 

1  Rigby  V.  Great  Western  Railway  Co.,         »  Erie,  &c.  R.  R.  Co.  v.  Douthet,  8S 

4  Eng.  R.  R.  *  Canal  Cases,  190 ;  14  M.  Penn.  St  248. 
4  yf^  811,  «  Niagara  Falls  Bridge  Co.   r.   Great 

a  Bettridge  v.  Great  Weetem  Railway  Western  Railway  Co.,  25  U.  C.  (Q.  B.) 

Co.,  3  Grant  (U.  C),  68.  818. 
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tion«  a  subsequent  owner  could  have  this  modified  contract  specifi- 
cally enforced  by  a  court  of  equity,  but  he  could  not  sue  upon  it  at 
law ;  but  if  such  contract  was  made  by  the  plaintiff  instead  of  by 
an  intermediate  owner  of  the  mill,  he  might  sue  upon  it  at  law.^ 
And  a  court  of  equity  will  restrain  a  breach  of  such  a  contract.^ 

Sec.  188.  Ouaranty  of  Bonds  of  other  Railroad  Corporations. — 
As  the  bonds  of  railroad  corporations  are  negotiable  securities  by  the 
usages  of  trade,  and  as  a  railroad  corporation  may  indorse  such  secur- 
ities in  the  due  course  of  business,  it  is  held  that,  even  if  there  is  no 
authority  conferred  upon  it  to  do  so  by  its  charter  or  the  general 
statutes,  the  guaranty  by  one  railroad  company  of  the  bonds  of 
another  company  will  be  binding  upon  it  in  favor  of  bond  fide 
holders  thereof.*    Where  the  statute  confers  express  authority  upon 

1  Lydick  v.  Baltimore  &  Ohio  R.  R.  by  the  Boston,  Hartford,  &  Erie  corpora- 
Co.,  17  West  Va.  427.  tion,  as  contemplated  by  said  agreement, 

*  Lindlay  v.  Great  Northern  Railway  and  the  coupons  attached  to  said  bonds 
Co.,  17  Jar.  522.  were  guaranteed  by  the  defendant.    These 

*  In  Amat  v.  Erie  R.  R.  Co.,  5  Hun  bonds  and  coupons  were  negotiable.    The 
(N.  Y.),  608;  affirmed  67  K.  Y.  315.  The  defendant  subsequently  became  possessed 
defendant  was  an  existing  railroad  cor-  of  all  the  bonds  the  coupons  of  which  it 
poration,  created  by  the  laws  of  this  State,  had  guaranteed  ;  and  the  bonds  with  the 
owning  and  operating  a  railroad  from  the  coupons  attached  and  guarantee  thereon, 
cities  of  New  York  and  Newbuigh,  on  the  now  in  suit,  were  by  the  defendant  trans- 
Hudson  river,  to  Lake  Erie.    The  Baston,  ferred,  for  value,  to  the  plaintiffs  testa- 
Hartford,  and  Erie  Railroad  Company  was  tor.     The  coupons  were  regularly  paid  as 
also  a  railroad  corporation,  which,  under  they  became  due,  by  the  defendant,  up  to 
the  laws  of  Connecticut,  sanctioned  by  the  July,   1869.     The  court  say:  *'The  one 
laws  of  Massachusetts,  owned  and  operated  question  presented  by  this  case  is   the 
a  railroad  from  Waterbury,  Connecticut,  power  of  the  defendant  to  guarantee  the 
to  the  city  of  Boston,  and  under  authority  coupons  attached  to  the  bond  of  another 
of  the  laws  of  New  York  was  authorized  railroad  corporation.    No  question  is  made 
to  construct  and  operate  a  itiilroad,  to  con-  as  to  the  form  of  the  act,  or  whether  the 
nect  with  said  other  railroad,  terminating  other  corporation  had  power  to  enter  into 
at  Waterbury,  to  the  Hudson  river,  at  the  contract  which  formed  the  considera- 
FishkiU,  opposite  to  Newburgh.     On  the  tion  of  said  act.     Neither  does  the  ques- 
8th  day  of  October,  1867,  these  two  rail-  tion  whether  the  agreement  was  wise  or 
road  cor|)orations  entered  into  an  agree-  unwise  enter  into  the  consideration.     The 
nient,    wliereby    the    former   agreed    to  defendant's  counsel  takes  the  broad  ground 
guarantee  the  semi-annual  payment  of  in-  that  any  *  contract  or  undertaking  on  the 
tenat  on  a  certain  number  of  mortgage  part  of  a  corporation  beyond  the  scopi 
bonds,  to  be  issued  by  the  latter  in  con-  and  limit  of  the  express  and  implied  pow- 
sideration  that,  as  soon  as  any  part  of  its  ere  conferred  upon  it  by  law,  is  illegal  and 
road  between  Newburgh  and  Boston  was  void,*  and  that  such  an  act  as  the  one  in 
completed  and  in  operation,  so  as  to  af-  question  is  not  among  the  express  or  im- 
ford  a  business  connection,   all  business  plied  powers  of  the  defendant.    The  ques- 
paasing  from  one  road  to  the  other,  should  tion  then  is,  what  powera  may  be  implied 
be  done  on  joint  account,  receipts  to  be  aa  belonging  to  the  defendant  corporation, 
apportioned,  etc.     Upon  the  strength  of  As  a  railroad,  it  was  authorized  to  con- 
said  agreement,  certain  bonds  were  issued  tract  for  the  transporting  of  freight  and 
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a  company  to  guarantee  the  bonds  of  another  company,  a  mere  fail- 
ure on  the  part  of  the  guaranteeing  company  to  pursue  the  mode 

passengers,  —  not  alone  to  be  taken  up  and  the  manner  or  form  of  doing  it  is  not  made 
set  down  upon  its  own  road  or  within  its  a  question.  Neither  does  the  question  of 
termini,  but  to  and  from  any  point  be-  perfonuance  by  the  Boston,  Hartford,  and 
yond  its  road.  To  that  end  it  has  been  Erie  corporation  arise.  Having  lawfully 
held  that  a  railroad  corporation,  for  the  put  its  name  to  negotiable  instruments, 
purpose  of  furthering  and  promoting  its  and  they  having  passed  into  the  hands  of 
business  traffic,  may,  unless  expressly  for-  third  parties  for  value,  the  defendant  can- 
bidden  or  restricted  in  its  charter,  contract  not  shelter  itself  under  a  non-performance 
with  other  corporations  for  the  use  of  each  by  the  other  party.  Assuming  the  de- 
other's  road,  or  combine  their  business,  so  fendant  had  the  power  to  make  such  con- 
long  as  they  do  not  form  a  copartnership,  tract,  it  might  make  its  obligation  to  pay 
The  English  coiuts  have  held  that  an  in  any  form  it  saw  fit.  Curtis  v,  Leavitt* 
agi*eement  between  two  railroad  corpora-  15  N.  Y.  9 ;  35  id.  506 ;  27  id.  560. 
tions,  whereby  one  was  given  the  use  of  Again,  as  there  is  nothing  in  the  charter 
the  other's  road  for  a  proportion  of  the  of  the  defendant  prohibiting  it  from  enter- 
rates  and  fares,  allowing  one  company  to  ing  into  a  contract  like  this  with  the  Bos- 
fix  the  rates,  is  not  void.  M.  R.  Co.  v.  G.  ton,  Hartford,  and  Erie  Railroad  Company, 
W.  IL  Co.,  L.  R.  8  Ch.  App.  841.  And  and  no  steps  having  been  taken  by  the 
so  an  agreement  between  two  companies  to  sovereign  power  for  annulling  its  chaiter, 
share  the  profits  and  expenses,  so  that  the  it  does  not  lie  in  its  own  mouth  '  to  say 
arrangement  is  not  a  partnership,  is  not  that  the  contract  into  which  it  had  en- 
ultra  vires,  Brioe  on  Ultra  Vires,  282,  tered  was  void,  as  beyond  its  capacity. 
291,  and  cases  cited.  In  this  State  such  There  is  another  view  of  this  case  on 
contracts  were  authorized  as  early  as  1839.  which,  it  seems  to  me,  this  judgment 
A  statute  of  that  year  enacted  that  '  it  should  be  sustained,  irrespective  of  the 
should  be  lawful  thereafter  for  any  rail-  question  whether  the  defendant  was  au- 
road  corporation  to  contract  with  any  thorized  to  guarantee  the  couix)ns  of  an- 
other railroad  corporation  for  the  use  of  other  corporation  or  not.  It  appears  from 
their  respective  roads,  and  thereafter  to  tlie  case  and  the  findings,  that  the  bonds 
use  the  same  in  such  manner  as  may  be  to  which  were  attached  the  coupons  in 
prescribed  in  such  contract,'  etc.  This  suit,  with  the  guarantee  thereon,  were 
statute  has  not  been  repealed  expressly  or  transfeired  by  the  defendant  to  the  plain- 
impliedly  by  any  subsequent  acts  ;  on  the  tiff's  testator  for  value.  The  defendant 
contrary,  aJl  subsequent  legislation  has  had  capacity  to  borrow  money  or  purchase 
tended  to  promote  and  encourage  business  property,  and  give  its  obligations  in  pay- 
connections  and  interchanges  of  traffic  be-  ment,  or  guarantee  obligations  of  others, 
tween  railroads,  not  only  in  this  State,  held  by  it,  in  payment.  Tlie  defendant, 
but  with  other  States,  when  a  continuous  therefore,  became  liable  to  plaintiff  as 
line  can  be  formed  by  such  connections,  upon  its  own  original  obligations,  irre- 
In  fact,  this  principle  was  recognized  by  spective  of  the  origin  of  the  bonds  ;  and  it 
an  act  of  Congress,  passed  in  1866.  See  cannot  now  repudiate  that  obligation. 
U.  S.  Revised  Statutes,  p.  1022.  The  Having  transferred  the  bonds  itself,  and 
contract  between  these  two  corporations  received  the  avails  thereof,  the  corpoia- 
must  be  regarded  as  maile  for  the  purpose,  tion  must  be  held  as  estopped  from  deny- 
and  with  the  intent  of  promoting  inter-  ing  its  liability  upon  its  guaranty  of  the 
changes  of  traffic  and  business.  It  is  to  coupons.  Remsen  v.  Graves,  41  K.  Y. 
be  inferred  as  made  in  good  faith  and  for  471  ;  Bissell  v.  M.  S.  &  N.  I.  R.  Compa- 
the  benefit  of  both.  As  such  combina-  niea,  22  id.  258  ;  Parish  v.  Wheeler,  22 
tions  are  not  against  public  policy,  the  id.  494 ;  St.  John  v.  Roberta,  81  id.  441. 
authority  in  the  defendant  to  make  it  See  also  Zabiiskie  r.  Cleveland,  &c.  R,  R. 
should  be  re^rded  as  among  its  implied  Co.,  28  How.  (IT.  S.)  881  ;  Opdyke  r. 
powers.     Having  the  power  to  do  the  act,  Pacific  R.  R.  Co.,  S  Dill.  (U.  S.  C.  C.) 
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specified  in  the  statute  will  not  invalidate  such  guaranty  in  the 
hands  of  a  bondjide  holder.^ 

The  rule  in  reference  to  this  class  of  securities  is  that  a  purchaser 
is  not  bound  to  look  beyond  the  face  of  the  bonds  and  the  mortgage 
given  to  secure  them,  and  if  there  is  nothing  there  to  put  him  on 
inquiry,  he  is  not  bound  to  look  further  to  ascertain  whether  there 
is  a  defect  of  authority.*  There  should  be  a  consideration  for  such 
guai-anty,  but  a  lease  of  the  road  to  the  guaranteeing  company  has 
been  held  sufficient.^ 

Sec.  189.  Power  to  build  Branches,  lateral  Roads.  —  There  is  no 
question  but  that,  for  the  convenience  of  its  customers  who  have  large 
amounts  of  freight,  a  railroad  company  may  build  side  tracks,  or 
spurs  or  branches  of  its  road  within  the  limits  of  the  towns  through 
which  it  is  located,  provided  it  can  obtain  the  consent  of  the  land- 
owners over  which  its  track  must  be  laid ;  but  unless  expressly 
authorized  to  do  so,  it  cannot  extend  its  line,  or  exercise  the  right 
of  eminent  domain  for  the  construction  of  such  spurs  or  branches  of 
its  road.^  But  where  it  builds  such  spurs  or  branches  for  the  con- 
venience of  its  customers,  and  the  development  of  its  business,  with- 
out special  authority,  it  stands  in  the  same  position  as  an  individual 
would  who  should  build  a  railroad,  upon  his  own  land  or  under  a 
license  from  others ;  and  is  not  protected  by  its  franchises  from  lia- 
bility for  damages  or  nuisances  resulting  therefrom. 

If  the  company  is-authorized  to  build  branch  or  lateral  roads  to 
mines,  quarries,  manufacturing  establishments  or  other  points  within 
certain  limits,  it  may  in  the  absence  of  any  limitations  in  that  re- 
spect, exercise  the  right,  and  take  lands  for  such  purposes  at  any 
time.  But  the  right  to  construct  such  railways  generally  depends 
upon  charter  provision  and  unless  power  to  build  them  is  conferred 
upon  a  company  by  its  charter,  either  in  express  terms  or  by  neces- 
sary implication,  they  cannot  be  constructed.*    And  a  provision  in 

55  ;  Cozart  v.  Geoi^  ic.  R.  R.  Co.,  54  Lean  (U.  S.   C.  C),  425;  Atlantic,  &c. 

Ga.  879  ;  Chicago,  &c.  R.  R.  Co.  v.  How-  R.  R.  Co.  v.  St  Louis,  8  Mo.  App.  815  ; 

ard,  7  Wall.  (U.  S.)  892.  Pittsburgh  v.  Penn.  R,  R.  Co.,  48  Penii. 

1  Madison,  ftc.  R.  R  Co.  v,  Norwich  St.  855  ;  State  v.  St.  Louis,  &c.  R.  R  Co.  ; 

Sayings  Society,  24  Ind.  457  ;  Zabriskie  Attorney-General  v.  West  Wisconsin  R  R. 

V.   Cleveland,  &c.  R.  R.   Co.,   28   How.  Co.,  86  Wis.   86  ;  Morris  k  Essex  R  R. 

(U.  S.)  881.  But  see  Cozart  v,  Georgia,  Co.  v.  Central  R.  R.  Co.,  81  N.  J.  L.  205. 
&c.  R.  R.  Co.,  anU.  A  Morris  k  Essex  R.  R.  Co.  v.  Central 

«  Stanton  o.  Trnstecs,  &c.,  2  Woods  R.  R.  Co.  of  N.  J.,  42  N.  J.  L. ;  New  Or- 

(IJ.  S.  C.  C),  528.  leans  &  Carrollton   R.  R.   Co.  v.  Second 

•  Law  V,  Pacific  R.  R.  Co.,  ante.  Mun.  of  N.  0.,  1  La.  An.  128;  Knight 

«  Works  V.  Junction  R.  R.  Co.,  5  Mc-  v.  Carrollton  R.  R.  Co.,  9  La.  An.  284. 
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a  charter  that  all  railroad  companies  sfaaU  have  the  right  to  ran 
upon  equal  terms  over  the  track  of  the  company  in  question,  does 
not  authorize  the  construction  of  a  branch  to  enable  a  certain  other 
railroad  company  to  enjoy  the  privilege  granted  by  the  charter.* 
Where  a  railroad  company  was  authorized  by  its  charter  "  to  con- 
struct branch  roads  from  the  main  route  to  other  towns  or  places  in 
the  several  counties  through  which  the  road  might  pass/'  it  is  held 
to  be  limited  to  the  construction  of  branch  roads  which  leave  the 
main  route  and  terminate  in  the  same  county.  It  cannot  extend 
such  branches  into  another  county.^  But  a  railroad  company  hav- 
ing power  to  build  a  branch  road  may,  under  that  power,  construct 
a  branch  commencing  near  one  of  the  termini  and  running  in  the 
same  general  direction  as  the  main  line,  so  as  practically  to  form  an 
extension  thereof.^  Where  the  charter  confers  a  right  to  build  branch 
ro£uis  the  presumption  follows  that  the  company  has  the  same  right 
to  condemn  lands  whereon  to  construct  such  roads  as  in  the  case  of 
the  main  line.^  And  a  limitation  in  the  original  charter  as  to  the 
time  within  which  the  road  must  be  finished,  does  not  apply  to  branch 
roads,  at  least  where  the  right  of  way  to  build  branch  roads  has  been 
acquired  prior  to  the  expiration  of  the  period  mentioned  in  the 
charter.^  And  where  no  limit  is  fixed  in  the  charter  to  the  time 
within  which  branch  roads  may  be  constructed,  the  courts  cannot 
fix  any  limit,  and  where,  by  an  act  of  the  legislature,  the  time  for 
completing  the  main  road  has  been  extended,  the  provision  applies 
also  to  the  case  of  lateral  railroads.^  But  a  feeble  railroad,  of  doubt- 
ful ability  to  construct  any  road  between  the  terminal  points  of  its 
charter,  will  be  restrained,  at  the  suit  of  a  municipality  which  has 
subscribed  to  it,  from  wasting  its  means  in  the  construction  of 
branch  roads ;  and  where  the  subscriptions  were  conditioned  upon 

1  Bait.  &  Hale  O.  T.  Co.  v.  Union  Lonia,  66  Mo.  228.     And  a  railroad  com- 

R.  R.  Co.,  35  Md.  224.     Under  the  Union  pany  has  power  to  condemn  lands  for  new 

Depot  Act  of  the  State  of  Missouri,  en-  side  tracks  leading  from  its  main  road  to 

couraging   all   railroads  running   to   St.  the  depot  buildings  whenever  such  tracks 

Louis  to  centre  at  the  Union  depot,  a  become  necessary  to  the  proper  manage- 

company  whose  road  runs  near  that  city  ment  and  operation  of  the  road.     Toledo 

has  a  right  to  construct  a  branch  road  to  k  Wabash  R.  R.  Co.  v.  Daniels  ei  al.,l^ 

the  depot,  where  it  is  by  its  charter  au-  Ohio  St  890. 

thorized  to  construct  lateral  roads.     Mis-  *  Newhall  v.  Galena  ft  Chicago  Union 

souri  V.  St.  L.,  K.  C,  A  N.  Ry.  Co.,  8  Mo.  R.  R.  Co.,  14  IlL  278. 

App.  180.  *  Atlantic  &  Pacific  R.  R.  Co.  v.  St 

>  Works  V.  Junction  R.  R.,  5  McLean  Louis,  66  Mo.  228. 

(U.  S.),  425.  *  Newhall «.  Galena  k  Chicago  Union 

•  Atlantic  t  Pacific  R.  R.  Co.  v.  St  R.  R.  Co.,  14  111.  278. 
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the  road  ranning  through  the  town,  and  the  construction  of  the 
branch  is  substantially  an  evasion  of  that  condition,  and  a  diversion 
of  the  road  from  the  municipality,  the  company  will  be  restrained 
on  that  ground  from  building  it^  There  seems  now  to  be  no  ques- 
tion but  that  the  legislature  may  constitutionally  authorize  a  railroad 
company  to  construct  lateral  railroads  to  private  manufacturing  and 
mining  establishments  along  its  route,  and  to  appropriate  land 
therefor  by  virtue  of  the  power  of  eminent  domaia  Such  a  taking 
is  held  to  be  for  the  public  use  because  it  tends  to  develop  the 
industrial  powers  of  the  State  and  increase  the  facilities  for  bringing 
out  and  developing  its  resources,  and  increases  its  general  wealth  and 
prosperity.^  But  the  right  to  build  such  branches  cannot  exist,  except 
when  they  lead  from  the  main  line  of  a  railway  already  constructed.' 
Sec.  190.  Power  to  Contract  to  caxry  beyond  Its  Line :  for  futore 
Freishta.  —  A  railroad  corporation  has  authority  to  contract  for  the 
transportation  of  either  passengers  or  goods  beyond  its  own  line,  and 
when  it  does  so  contract,  it  becomes  liable  for  injuries  occurring  to 
either,  although  they  result  from  the  negligence  of  other  carriers.^ 
In  Connecticut  a  different  doctrine  is  held,^  but  the  rule  is  settled  as 
stated  in  the  text  by  the  weight  of  authority,  both  in  this  country 
and  in  England  ;^  and  being  a  contract  relating  to  the  business  for 
the  prosecution  of  which  it  was  created,  and  there  being  no  express 

1  Plattcvme  V.  Galena,  &c.  R.  R.  Co.,  ter,  Ac.  R.  R.  Co.,  48  N.  H.  839  ;  Cincin- 

43  Wis.  498.  nati,  &c.  R.  R.  Co.  v.  Pontius,  19  Ohio 

*  Getz'B  Appeal,  65  Penn.  St.  1.  St  221 ;  Candee  v.  Penn.  R.  R.  Co.,  21 
»  Keeling  c.  Griffin,  56  Penn.  St.  805.  Wis.  582  ;  Perkins  v,  Portland,  &c.  R.  R. 

*  Noyes  v.  Rutland  &  Burlington  R.  R.  Co.,  47  Me.  578  :  Wheeler  v.  San  Fran- 
Co.,  27  Vt  110 ;  Morse  if.  Brainerd,  41  cisco,  &c.  R.  R.  Co.,  81  Cal.  46  ;  Balti- 
id.  550  ;  Grover  &  Baker  Sewing- Machine  more,  &c.  Steamboat  Co.  v.  Brown,  54 
Co.  V.  Missouri,  &c.  R.  R.  Co.,  72  Mo.  Penn.  St.  77. 

ijr2 ;    Ogdensbuigb,   &c.    R   R.    Co.   v.         »  Hood  «.  N.  Y.  k  N.  H.  R.  R.  Co., 

Pratt,  22  WalL  (U.  S.)  123  ;  Ohio,  &c.  22  Conn.  1  ;  Converse  v.  Norwich  Tnns- 

R.  R.    Co.   V.  McCarthy,  96  U.  S.   258.  portation  Co.,  83  id.  166. 
This  question  was  raised,   and  after  the         •  Wilby  r.  West  Cornwall  Railway  Co., 

moat  searching  consideration,  was  decided  2  H.  &  N.  708.     A  railway  company  may 

in  accordance  with  the  doctrine  stated  in  contract  for  the  conveyance  of  passengers 

the  text  in  Bissell  v,  Michigan,  &c.  R.  R.  from  one  of  its  stations  to  an  adjoining 

Co.,  22  N.  y.  258  ;  Illinois  Central  R.  R.  village,   and,   while  strictly  it  may  not 

Co.  9.  Copekind,  24  III.  882  ;  Hill  M%.  have  the  power  to  run  a  line  of  stages  in 

Co.  V.  Boston  &  Lowell  R.  R  Co.,  104  connection  with  its  road,  yet  having  un- 

Mass.  122  ;  Feital  v.  Middlesex  R  R.  Co.,  dertaken  to  do  so,  it  is  liable  Dpon  con- 

109  Mass.  '  898  ;    Stewart   «.   £rie,    &c.  tracts  made  in  relation  thereto,  and  as  a 

Transportation  Co.,  17  Minn.  872  ;  Mil-  carrier  while  so  engaged  therein.   Buffet  «. 

nor  r.  N.  Y.  &  N.  H.  R  R  Co.,  58  N.  Y.  Troy  ft  Boston  R  R.  Co.,  86  Barb.  (N.  Y.) 

363  ;  Boot  v.  Great  Western  R.  R.  Co.,  420*;  affirmed  40  N.  Y.  168. 
45  id.  524  ;  Nashua  Lock  Co.  v.  Worces- 
voji.  I.  —  85 
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prohibition  in  the  statute,  it  is  difficult  to  see  upon  what  ground  such 
a  contract  can  be  said  to  be  tUtra  vires.  It  certainly  is  promotive 
of  public  convenience,  and  therefore  cannot  be  said  to  be  contrary  to 
public  policy.  If  such  contracts  are  in  excess  of  its  powers,  yet  as 
between  it  and  strangers,  who  are  unaware  of  the  fact»  it  is  pre- 
sumed to  have  authority,  and  not  only  is  the  burden  upon  it  to 
establish  its  incapacity,  but  if  the  want  of  power  is  not  apparent,  it 
is  binding  upon  it  as  to  a  person  who  has  bond  Jide  entered  into  and 
acted  upon  it^ 

So,  too,  it  is  competent  for  a  railroad  corporation  to  enter  into  a 
contract  for  the  transportation  of  freight  at  certain  rates,  for  a  fixed 
period.  Thus,  in  an  Ohio  case,^  the  plaintiff  road  entered  into  a  con- 
tract with  the  defendant  to  transport  its  freight  between  certain  points 
at  certain  fixed  rates  for  the  period  of  ten  years,  and  it  was  held  that 
the  contract  was  not  ultra  vires  and  was  therefore  binding  upon  the 
parties.  Johnson,  J.,  said :  "  The  substance  of  this  claim  is,  that  a 
board  of  directors  of  a  railway  corporation  have  no  authority  to  bind 
the  corporation  for  a  term  of  years,  or  for  any  future  time,  however 
short,  which  in  any  manner  abridges  or  suspends  the  discretion  of  the 
same  or  any  future  board  to  fix  rates  such  as  '  the  exigencies  of  the 
corporation  and  the  public  good  might  require,'  —  in  short,  that 
such  a  contract  is  ultra  vires,  notwithstanding  the  contract  when 
made  is  based  upon  a  sufficient  and  valuable  consideration  received 
by  the  corporation,  and  was  in  all  respects  fair  and  reasonable.  In 
the  discussion  of  this  proposition,  it  is  of  the  first  importance  that 
it  should  be  carefully  distinguished  from  other  questions  of  some- 
what kindred  nature,  which  the  learned  counsel  have  blended  with 
it  in  the  argument 

"  1.  It  is  distinguishable  from  that  class  of  contracts,  sometimes 
made  by  common  carriers,  which  are  held  to  be  void  because  they 
unjustly  discriminate  in  favor  of  one  shipper  over  another.  The 
invalidity  of  such  contracts  arises  from  the  fact,  that  it  is  against 
public  policy  to  allow  any  common  carrier,  whether  an  individual 
or  a  corporation,  to  give  an  illegal  preference  to  one  shipper  over 
another,  for  the  same  kind  and  amount  of  service.  When  such  is 
the  nature  of  the  contract  for  transportation,  its  validity  or  inval- 
idity does  not  depend  upon  the  individual  or  corporate  character 

i  Texas,  &c.  R.  R.  Co.  v.  Robard,  60        *  Cloveland,  &a  R.  R.  Co.  «:  Himrod 
Tex.  545  ;  48  Am.  Rep.  S68  ;  Cleyeland,    Famace  Co.,  ante. 
Ac.  R.  R.  Co.  V.  Himrod  Furnace  Co.,  87 
Ohio  St  821 ;  41  Am.  Rep.  509. 


SEC.  190.]  POWER  TO  CONTRACT,  ETC.  647 

of  the  carrier,  but  upon  the  provisions  of  the  contract  itself,  unless 
the  terms  of  the  charter  of  the  corporation  limit  its  power  to  con- 
tract in  this  respect.  These  contracts  are  not  enforceable  because 
they  are  against  public  policy,  and  not  because  they  are  vltra  vires. 
An  act  of  a  corporation  is  lUtra  vires  when  it  is  beyond  the  chartered 
powers  of  the  corporation,  and  is  therefore  said  to  be  void.  It  may 
also  be  void  because  it  is  against  public  policy  as  declared  by  stat- 
ute, or  the  fundamental  law,  or  for  any  reason  that  would  make  a 
like  contract  of  an  individual  void.  In  the  case  before  us,  the  court 
charged  the  jury  as  to  what  constituted  an  invalid  contract  on 
account  of  discrimination.  That  charge  was  not  prejudicial  to  the 
plaintiff  in  error.  The  jury  found  as  a  fact  that  this  contmct  was 
not  obnoxious  to  this  objection.  A  careful  review  of  the  evidence 
satisfies  us  that  the  jury  were  warranted  in  so  finding.  This  elimi- 
nates from  the  problem  the  question  of  the  invalidity  of  this  con- 
tract on  the  ground  of  discrimination. 

**  2.  That  such  a  contract  is  not  void  for  want  of  a  sufficient  con- 
sideration to  support  the  promise  of  the  railroad  company,  nor  for 
want  of  mutuality  of  obligation  between  the  parties,  was  settled  in 
this  case,  when  it  was  here  befoi'e.^  We  see  no  reason  to  disturb 
that  decision. 

"  3.  This  is  not  a  question  of  the  abuse,  by  the  board  of  directors, 
of  the  judgment  and  discretion  vested  in  them  by  law  to  contract 
for  transportation.  Neither  the  stockholders  nor  the  public  authori- 
ties are  here  complaining.  It  is  not  even  insisted  that  the  rates 
fixed  by  the  contract  are  not  reasonable  and  advantageous  to  the 
railroad  company,  nor  that  the  board  of  directors  did  not  act  in  per- 
fect good  faith.  In  view  of  the  evidence  and  the  verdict,  we  have 
the  right  to  assume  that  the  contract  was  to  the  mutual  advan- 
tage of  both  parties,  that  it  was  made  in  good  faith,  and  that  its  per- 
formance for  the  whole  term  would  not  have  been  injurious  to  the 
interest  of  the  stockholders,  or  in  any  way  suspend  or  abridge  the 
powera  conferred  to  discharge  the  duties  the  corporation  owed  to  the 
public  as  a  common  carrier,  to  carry  for  all  on  equal  terms. 

"  4.  Neither  does  the  length  of  time  the  contract  has  to  run  affect 
the  question  of  power.  A  contract  for  a  less  time  than  ten  years, 
or  indeed  for  any  time,  is  invalid  if  there  is  no  corporate  power  to 
make  time  contracts  for  transportation.  If  the  power  exists  to  make 
a  time  contract  for  transportation,  the  discretion  thus  vested  may 

^  Himrod  Furnace  Co.  v.  C.  k  M.  R.  R.  Co.,  22  Ohio  St  451. 
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be  abused  to  the  prejudice  of  the  corporation  and  its  stockholden. 
For  such  abuse  of  vested  powers,  the  law  furnishes  a  remedy  in 
proper  cases,  as  in  other  cases  of  a  breach  of  trust  hj  boards  of 
directors  of  corpomtious.  So  it  might  by  such  a  contract  grant  a 
monopoly  to  one  shipper,  and  thus  render  it  incapable  of  carrying 
for  others.  It  is  not  claimed  that  the  existence  of  this  contract 
impairs  the  capacity  of  the  company  to  carry  for  others  as  its  public 
duty  requires.  We  are  thus  brought  to  the  question,  whether  the 
board  of  directors  had  the  power  or  capacity  to  make  a  contract  to 
transport  property  for  a  fixed  time.  This  depends  upon  its  char- 
tered powera 

"  Every  undertaking  to  carry  persons  or  property  rests  upon  con- 
tract, express  or  implied.  It  may  be  the  result  of  an  express 
contract,  agreed  upon  by  the  parties,  or  it  may  arise  by  implication  of 
law.  In  either  case  it  is  a  contract  which  gives  the  company  the 
right  to  demand  and  receive  compensation.  The  power  that  exists 
to  make  a  contract  for  a  single  shipment  will  authorize  a  contract 
for  a  series  of  shipments  or  for  a  period  of  time.  Whether  the  rates 
be  fixed  by  a  schedule  and  posted  up,  or  by  separate  contract  in  each 
case,  is  not  material.  In  either  way,  it  is  a  lawful  exercise  of  the 
power  to  contract  with  the  shipper  for  a  compensation. 

"  We  fully  agree  that  this  corporation  is  the  creature  of  the  law, 
and  that  being  such, '  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence ;  *  ^  and  that  grants  of  power  to  individuals 
to  construct,  maintain,  and  operate  a  railroad,  as  a  body  corporate, 
which  are  primarily  designed  for  the  profit  of  its  stockholders,  should 
receive  a  strict  construction.  *  The  exercise  of  the  corporate  fran- 
chise, being  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation.'*  This  does 
not  exclude  the  right  to  use  any  appropriate  means  to  cany  into 
effect  the  powers  expressly  granted,  or  necessarily  implied  There 
is  a  clear  line  of  distinction  between  cases  involving  the  mode  of 
exercising  granted  powers,  and  those  where  the  power  to  do  the  act 
is  wanting.  If  the  power  to  do  an  act  is  clearly  conferred,  either  by 
express  grant  or  by  necessary  implication,  the  corporation  may  adopt 
any  appropriate  means  not  expressly  forbidden.  The  mode  or  man* 
ner  in  which  the  act  shall  be  done  is,  in  the  absence  of  limitations 

1  Dartmouth  College  v.  "Woodward,  4        •  Beaty  v.  Knowler,  4  Pet  (U.  S.) 
Wheat.  (U.  S.)  518,  636.  162. 
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imposed  by  the  charter,  left  to  the  sound  discretion  of  the  corporate 
authority. 

"  In  this  case  the  power  to  make  contracts  for  transportation  can- 
not be  questioned.  Whether  such  contracts  shall  be  made  by  a 
published  tariff  of  rates,  or  as  expressed  in  the  bill  of  lading  which 
accompanies  each  shipment,  or  by  a  general  contract  with  each 
shipper  for  a  longer  or  shorter  term,  rests,  we  think,  in  the  sound 
discretion  of  the  board  of  directors.  If  either  method  is  resorted 
U>,tt  is  but  the  exercise  of  a  power  expressly  granted,  which  is  neces- 
sary and  essential  to  carry  oiU  one  of  the  leading  obfects  of  the  corpora- 
tion, namely,  to  earn  money  for  the  proprietors.  If  this  were  not  so, 
railroad  corporations  would  possess  immunities  that  no  individual 
has." 

Contracts  of  this  character  are  often  of  great  importance  in  the 
creation  and  development  of  business  upon  the  line  of  the  railway, 
and  it  would  be  a  singular  and  anomalous  condition,  if  a  railroad 
company  should  be  denied  the  right  to  bind  itself  by  such  contracts. 
There  certainly  is  no  implied  prohibition  making  them  lUtra  vires,  nor 
can  they  be  said  to  be  opposed  to  the  policy  of  the  law.  Upon  the 
principle  that  the  company  could  not  bind  itself  by  a  contract  for  ten 
years,  it  could  not  bind  itself  for  a  single  day,  and  freightei's  would  be 
subject  to  the  caprices  of  such  carriers,  and  manufacturers  and  other 
persons  engaged  in  business  upon  its  line  could  make  no  contracts 
for  future  delivery,  because  they  could  place  no  reliance  upon  the 
rates  to  be  charged  for  transportation.  Contracts  of  this  character 
are  not  only  frequent,  but  they  are  often  the  main  inducement  to 
the  opening  and  establishment  of  important  branches  of  business 
upon  the  road,  and  to  hold  that  they  are  contrary  to  the  policy  of 
the  law  would  work  a  serious  public  injury,  and  that,  too,  without 
any  tenable  ground  for  the  doctrine. 

Sec.  191.  "Wlien  Corporation  may  set  up  ultra  vires  in  Defence. 
—  Generally,  if  an  act  of  a  corporation  is  shown  to  have  been  one 
which  it  had  no  authority  under  any  circumstances  to  do,  the  plea 
of  ultra  vires  is  available  even  to  the  corporation  itself,  no  matter 
under  what  circumstances  the  alleged  performance  took  place ;  but 
when  the  objection  is  only  that  the  act  could  not  be  performed  with- 
out some  precedent  consent,  or  for  some  limited  purpose,  special 
facts  may  exist  which  meet  and  overthrow  the  defence.  Thus,  a 
person  dealing  with  the  corporation  in  good  faith  may  have  been 
justified  in  assuming  that  the  required  conditions  for  performance  of 
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the  act  did  exist,  and  if  he  has  parted  with  value  on  that  assump- 
tion the  corporation  may  be  bound,  although  it  ought  not  to  have 
acted.^  But  if  a  corporation  had  power  to  borrow  money  for  some 
purposes,  and  has  borrowed  money,  it  cannot  impeach  the  security 
or  evidence  of  debt  given  therefor,  by  showing  that  the  money  was 
applied  to  another  and  prohibited  purposa  The  doctrine  of  tUtra- 
vires  cannot  be  carried  to  the  extent  of  requiring  lenders  to  corpora- 
tions to  see  to  it  that  their  money  is  lawfully  employed  by  the  cor- 
porate officers.^    Nor  can  it  be  invoked  to  impeach  engagements  of 

1  Miners'  Ditch  Co.  v.  Zellerbach,  87  the  Official  Manager  of  the  Deal  k  Dover 

ObL  548;  State  Board  of  Agricultare  v,  Ky.   Ca,   18  Q.  B.   618.     See  alao  East 

Citizens'  Street  Ry.   Co.,    47  Ind.    407 ;  Anglian  Ry.  Co.  v.  Eastern  Counties  Ky. 

Monument  Nat   Bank  v.  Globe  Works,  Co.,  11  C.  B.  775,  where  the  same  qoes- 

101  Mass.  57.  tion,  in  effect,  is  determined.     A  contnict 

3  Bradley    v.    Ballard,    55    111.    418  ;  by  which  one  railway  agrees  to  give  up  to 

Thompson  v.  Lambert,  44  Iowa,  239.     It  another  railway  a  part  of  its  profits,  in 

has  been  held  that  a  contract  by  a  railway  consideration  of  securing  a  portion  of  the 

company  with  a  city,  by  which  the  com-  profits  of  the  other  company,  is  illegal,  and 

pany  binds  itself  to  erect  a  bridge  and  ultra  vires.     Shrewsbury  &  Birmingham 

other  accessory  works  across  a  river,  at  a  Ry.  Co.  v.  London  &  Northwestern  Ry.  Ca, 

point  where,  by  its  charter,  it  is  not  au-  6  H.  L.  113.     But  one  company  may  law- 

thorized  to  pass,  and  to  do  this  by  a  defi-  fully  accept  the  lease  of  an  unfinished  rail- 

nite  time,  and  in  default  to  pay  a  certain  way  under  a  specified  rent  yearlj'  after  the 

sum,  as  liquidated  damages,  such  works  same  is  finished,  and  may  stipulate  for 

being,    without    legislative    authority,    a  the  payment  in  advance  of  the  rent  for  the 

nuisance,  is  an  illegal  contract,  and  equally  whole  term  for  the  purpose  of  con-structing 

so  notwithstanding  a  stipulation  that  the  the  road ;  and  this  will  be  no  infringement 

company  shall  in  the  mean  time  exert  of  the  statute  allowing  the  connection  of 

itself  to  obtain  an  act  authorizing  the  erec-  the   two  roads  upon  condition  the  first 

tions.     The  Mayor  of  Norwich  v.  The  Nor-  company  shall  not  expend  any  portion  of 

folk  Ry.   Co.,  4  £1.    &.   Bl.   897.    And  its  reserved  funds  for  the  construction  of 

where  the  chairman  of  a  railway  company  the  other  road.    This  looks  very  much  like 

promised  the  managing  committee  of  a  one  company  building  the  road  of  the  other 

proposed  railway  company,  that  in  con-  out  of  its  own  funfls,  surplus  or  borrowed, 

sideration  of  their  not  abandoning  their  for  the  use  of  such  road  a  certain  number 

project,  but  pursuing  it  in  Parliament,  his  of  years.     If  so,  it  is  converting  surplus 

company  would,  in  case  of  their  bill  being  into  capital  without  l^^al  warrant.     The 

rejected,    insure  the  company  of   which  case  is  so  near  the  dividing  line  between 

they  were  the  managing  committee  against  what  is  and  what  is  not  justifiable  as  not 

all  loss,  and  would  pay  all  expenses  in-  to  be  of  much  authority,  for  general  adop- 

curred  by  them  in  endeavoring  to  obtain  tion  by  those  who  desire  to  protect  an 

the  act ;  and  the  company  was  authorized,  existing  company  against  expending  its 

by  their  acts,  to  apply  their  funds  in  cer-  funds  in  extendhig  its  line.     It  is  one  of 

tain  ways,  not  includiug  this, — it  was  held  those  cases  which  hesitates  at  declaring 

that  the  agreemeut  was  void,  as  it  was  an  the  bond  Jlde  acts  of  corporations  uUra 

agreement    made    by  contracting  parties  vires,  where  no  great  harm  to  any  one  is 

who  must  be  presumed  to  know  the  powers  expected  to  ensue,  and  the  public  interest 

of  the  defendant's  company,  and  that  the  has  been  materially  subserved.     Durfee  v. 

company  could  not  do  au  act  which  was  Old  Colony,  Ac.  R.  R.  Co.,  5  Allen  (Mass.), 

illegal,  or  contrary  to  public  policy  or  the  280.    The  rule  advanced  in  an  English 

provisions  of  the  statutes.    McGregor  v,  case,   Scottish  Northeastern  Ry.   Co.  «. 
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a  corporation  to  repay  money  loaned,  except  while  the  transaction 
remains  executory  on  the  part  of  the  lender;^  for  when  a  contract  to 

Stewart^  5  Jur.  N.  s.  607,  la  that  "  a  cor-  purposes,  with  special  powers,  then  indeed 

poration  is  fully  capable  of  binding  itself  another  question  arises;  their  deed,  though 

by  any  contract  under  its  common  seal  in  under  their  corporate  seal,  and  that  regu- 

England,  and  without  it  in  Scotland,  ex-  larly  affixed,   does  not  bind  them,   if  it 

cept  where  the  statutes  by  which  it  is  appear  by  the  express  provisions  of  the 

located  or  regulated  expressly  or  by  neces-  statute  creating   the   corporation,   or  by 

sary  implication  prohibits  such  contracts  necessary  and  reasonable  inference  from  its 

between  the  parties.    Prima  facie^  all  its  enactments,  that  the  deed  was  ultra  vires, 

contracts  are  valid,  and  it  lies  on  those  —  that  is,  that  the  legislature  meant  that 

who  impeach  it  to  make  out  that  it  is  such  a  deed  should  not  be  made.'    This,  as 

avoided."     This  is  the  doctrine  of  lUtra  it  appeara  to  me,  touches  the  very  question 

vires,  and  it  is  no  doubt  sound  law,  though  before  us,  and,  moreover,  seems  to  convey 

the  application  of  it  to  the  facts  of  each  the  notion  that  directors  of  a  railway  com- 

particular  case  has  not  always  been  satis-  pany  are  of  the  nature  of  special  rather 

factory.     It  would  not  be  tdira  vires  for  than  general  agents  of  the  company  they 

a  company  wishing  to  alter  one  of  its  represent.     They  have  the  custody  of  the 

branches,  and  about  to  apply  to  Parlia-  seal  of  the  company,  but  they  have  not  the 

ment  for  authority  to  do  so,  to  enter  into  power  to  affix  it  to  instruments  which  the 

a  contract  for  land  which  would  be  neces-  legislature  has  declared  to  be  ultra  vires  ; 

sary  for  the  purpose  if  it  should  obtain  and  should  this  be  done,  the  company  are 

the  act.     The  question  how  far  a  railway  not    bound.  .  .  .  Tliese  bonds,  therefore, 

company,  without  special  grant  of  power  seem  in  effect  to  amount  to  an  account 

for  that  purpose,  may  accept  bills  of  ex-  stated,  and  a  promise  to  pay,  under  seal ; 

change,  is  very  carefully  examined  and  and,  so  long  as  they  are  used  for  the  pur- 

thoroughly  discussed,  both  by  the  court  pose  for  which  they  were  originally  in- 

and    counsel,    in  an   English  case.      In  tended,  it  may  be  that  there  is  nothing 

Bateman  v.   Mid- Wales  Ry.  Co.,  L.   R.  objectionable  in  them.    But  here  the  bonds 

1  C.   P.  499 ;  Chambers  v.  Manchester,  are  issued  by  the  directors  for  the  purpose 

Jtc.  Ry.  Co.,  6  B.  &  S.  588,  the  court  of  raising  money  to  discharge  liabUities 

say  :  '*The  law  as  laid  down  by  Parke,  into  which  the  plaintiff  has  entered  on  be- 

B.,  in  South  Yorkshire  Ry.,  &c.  Co.  v.  half  of  the  company,   of  which  he  was 

Great  Northern  Ry.  Co.,  5  De  G.  M.  k  G.  chairman  ;  and  this  is,  to  say  the  least  of 

576,  does  not  appear  to  be  questioned,  it,  an  indirect  mode  of  borrowing,  and 

and  seems  to  be  applicable  to  the  present  beyond  the  powers    conferred   upon  the 

case.     '  Corporations,  which  are  creations  company  under  their  act.     The  point  was 

of  the  law,  are,   when  the  seal  is  prop-  also  put  to  us  upon  the  argument  whether 

erly   affixed,    bound   just  as  individuals  the  prohibition  to  borrow  was  to  be  held 

are  by  their  own  contracts,  and  as  much  to  extend  to  the  raising  of  small  sums  for 

as    all    the    members    of   a   partnership  the  immediate  necessities  of  a  newly  starte<i 

would  be  by  contracts  in  which  all  con-  company;  and  to  this,  we  think,  it  was  well 

curred.'     This  is  undoubtedly  true  of  cor-  answered,  that  if  once  a  company  be  per- 

poratious  generally ;  but  as  Mr.  Lush  has  mitted  to  overdraw  one  hundred  pounds, 

observed,   railway    corporations    are    the  there  would  be  no  impediment  to  their 

creatures  of  an  act  of  Parliament ;  and  the  doing  so  to  any  extent  to  which  their  credit 

question  is,  how  far  provision  has  been  would  reach.   lam  therefore  of  opinion  that 

made  for  conferring  upon  them  borrow-  these  bonds  are  void,  and  that  the  plaintiff 

ing  powers,  which  are  said  to  have  been  is  not  entitled  to  recover  upon  them."    It 

exercised  in  the  present  case.    But  pro-  is  held  that  unless  the  corporation  is  a 

oeeds  Parke,  B.,  'where  a  corporation  is  trading  company,  there  is  no  presumptive 

created  by  act  of  Parliament  for  particular  power  to  accept  bills  of  exchange.    In  the 


1  Thompson  v,  Lambert,  44  Iowa,  239. 
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which  it  is  a  party  has  beeu  fully  executed  on  the  other  part,  and 
nothing  remains  to  be  done  but  the  payment  of  the  consideration  by 

ease  of  railway  corporations,  created  for  a  it  has  been  bond  fide  applied  to  the  pur- 
special  purpose,  there  is  no  presamptiye  poses  of  the  company.  Troop  tk  re,  29 
power  either  to  borrow  money,  or  to  issue  Beav.  868  ;  Hoare  ex  parU,  80  id.  22S. 
or  accept  bills  of  exchange  for  the  purpose  Where  part  of  a  contract  only  is  ultrm 
of  negotiation  in  the  market  The  mle  is  vire»  of  the  company,  a  court  of  et^nitj  will 
thus  stated  by  one  of  the  judges  in  the  restrain  that  portion  only.  MaunseU  «. 
case  last  cited,  speaking  of  trading  corpo-  Midland  Great  Western  Ry.  Co.,  1  H.  & 
rations.  "Such  a  corporation  may,  in  M.  180.  It  was  here  held,  that  an  agree- 
some  cases,  bind  itself  by  promissory  notes  ment  to  contribute  to  the  Parliamentary 
and  bills  of  exchauge.  .  .  .  But  a  corpora-  deposit  required  on  bills  promoted  by  an- 
tion  will  not  have  these  extraordinary  other  company  is  uUra  vires.  So  is  an 
powers,  unless  the  nature  of  the  business  agreement  to  take  shares  in  the  fntore  ex> 
in  which  it  is  engaged  raises  a  necessary  tension  of  another  company.  8o  also  is  an 
Implication  of  their  existence."  But  where  agreement  to  make  traffic  regulations  ap- 
a  railway  corporation  receives  a  bill  or  plicable  to  future  extensions.  Bntnosnch 
note  in  the  course  of  business,  it  may  in-  agreement  is  uUra  vires  if  its  validity  is 
dorse  it  and  become  liable  as  an  indorser  expressly  made  dependent  upon  the  sanc- 
thereon,  and  if  it  has  authority  to  contract  tion  of  Parliament.  But  where  part  of  an 
debts,  borrow  money,  etc,  there  is  no  ques*  entire  arrangement  between  two  com- 
tion  as  to  its  authority  to  draw  or  accept  panics,  the  parts  of  which  are  dependent 
bills  of  exchange.  Kean  v.  Davis,  SI  upon  each  other,  is  iUegal,  or  uUra  vires, 
N.  J.  L.  683;  Wetnmpka,  &c.  R.  R.  Co.  a  court  of  equity  will  restrain  the  ezecu- 
V.  Bingham,  5  Ala.  657  ;  Waddill  v.  Ala*  tion  of  every  portion  of  the  arrangement, 
bama,  &c.  R.  K  Co.  35  id.  828  ;  Marion,  Hattersley  v.  Shelbnnie,  7  L.  T.  v.  &  650. 
&c.  R.  R.  Co.  T.  Hodge,  9  hid.  168;  Chi-  Where  there  is  a  defect  of  capacity  in  the 
cago,  Ac.  R.  R.  Co.  «.  Howard,  7  WalL  company  to  do  the  act,  the  power  <»nnot 
(U.  S.)  892;  Wood  v,  Whelen,  98  111.  be  created  by  the  express  agpeem«nt  of  the 
158  ;  Branch  v.  Atlantic,  &c.  R.  R.  Co.,  8  shareholdera;  nor  can  it  be  presumed  from 
Woods  (U.  S.  C.  C),  481  ;  Kent ».  Quick-  any  extent  of  acquiescence.  But  where 
silver  Mining  Co.,  78  N.  Y.  159.  Con-  only  certain  formalities  are  required  to  the 
tracts  ultra  vires,  entered  into  by  the  valid  execution  of  the  act,  as  the  consent 
directora,'  and  which  are  not  binding  upon  of  a  general  meeting,  that  will  be  presumed 
the  company,  cannot  be  specifically  en-  from  acquiescence.  British  Provident  Life 
forced  against  the  directors,  nor  can  the  Ins.  Ca,  ex  parU  Grady,  9  Jur.  N.  &  6SL 
directora  be  decreed  by  the  court  to  make  But  where  dissentient  membera  were  al- 
good  their  representations.  EUU  v.  Colo-  lowed  to  retire  by  the  resoluUon  of  a  general 
man,  25  Barb.  (N.  Y.)  662.  A  corpora-  meeting,  it  was  held  that  the  other  membera 
tion  having  no  power  to  lend,  made  a  loan  could  not  be  allowed  to  question  its  regu- 
to  a  company  having  no  power  to  borrow,  larity  and  validity,  after  an  acquiescence 
The  borrowere  were  aware  of  those  facts,  of  twenty  years,  although  ultra  vires. 
They  bought  a  canal  with  the  money;  but  Brotherhood  in  re,  81  Beav.  865.  A  re- 
that  was  set  aside,  and  the  purchase-money  striction  upon  the  liability  of  the  share- 
ordered  to  be  refunded.  The  loaning  com-  holdera  for  bills  drawn  by  the  company 
pany  sought  a  refunding  of  the  money  will  not  affect  the  responsibility  of  the 
loaned  by  them,  with  the  interest,  out  of  company.  State  Fire  Ins.  Co.,  8  L.  T. 
the  refunded  purehase-money.  It  vnA  N.  s.  146.  In  one  case  the  directora  of  an 
held  that  they  were  entitled  to  a  decree  insurance  company  offered  to  pay  losses 
accordingly.  Ernest  v,  Croysdell,  2  De  caused  by  the  explosion  of  gunpowder,  al- 
G.  F.  &  i.  175.  It  is  held  in  England  though  expressly  excepted  from  the  risks 
that  the  lender  of  money  to  a  company  assumed  by  the  policy,  at  the  same  time 
having  no  power  to  borrow,  cannot  compel  not  admitting  any  legal  liability  to  do  so. 
the  company  to  refund  the  money,  unless  On  a  bill  by  a  shareholder  to  restrain  the 
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the  corporation,  it  will  not  be  allowed  to  set  up  that  the  contract 
waa  ultra  vires} 

And  as  we  have  already  seen,  the  same  rule  prevails  as  to  the 
persons  with  whom  the  contract  was  made.  Thus,  if  a  purchaser 
from  or  promisor  to  a  corporation  has  received  from  the  corporate 
body  the  property  or  consideration  for  which  he  has  engaged  to 
make  payment,  he  should  not  be  allowed  to  escape  the  obligation  by 
disputing  the  power  of  the  corporation  to  pass  the  property  or  con- 
sideration which  he  has  accepted  from  it.  Indeed  it  seems  now  to 
be  generally  conceded  that  the  objection  that  a  corporate  act  is  tdtra 
vires  ought  never  to  be  entertained  when  injustice  will  be  done  by 
allowing  it,^  unless  the  act  is  one  which  is  expressly  prohibited  by 
its  charter  or  the  general  law,'  so  that  it  is  malum  prohibitum  and 
the  other  party  can  be  said  to  be  m  part  delicto. 

Sec.  192.  Wlio  may  question  Act,  as  ultra  viroa.  —  The  defence 
of  ultra  vires  is  only  open  to  the  State  or  a  party  interested  in  the 
corporation.  Thus  a  railway  company  appropriated  under  the  stat* 
ute,  for  its  purposes,  land  of  plaintifi*  and  paid  for  it.  It  afterward 
transferred  the  land  to  another  company.  It  was  held  that  the 
plaintiff  whose  interests  were  not  affected  could  not  question  the 
validity  of  the  transfer.  In  respect  to  conveyances  to  or  by  a  cor- 
poration, no  one  whose  interests  are  not  affected,  except  the  State, 
can  call  in  question  the  capacity  of  the  corporation  either  to  convey 
or  to  receive  and  hold  property.  As  to  persons  whose  interests  are 
not  so  affected,  if  the  State  acquiesces  in  the  exercise  by  the  corpo- 
ration of  power  to  purchase  and  convey  beyond  what  the  State  has 
conferred  on  it,  they  have  no  right  to  complain.^    The  act  of  the 

directors  from  doing  so,  it  appearing  that  stance  of  the  minority,  to  preyent  the  act 

it  was  usual  and  advantageous  for  com-  complained  of   from  being   carried  out. 

panies  to  do  so,  although  not  strictly  re-  Gregory  v.  Patchett,  88  Beav.  596. 
sponsible  for  the  loss,  it  was  held  that         ^  Oil  Creek,  &c.  R.  R.  Co.  v.  Pennsyl- 

this  was  a  mode  of  carrying  on  the  business  yania  Transp.  Co.,  88  Pa.  St.  160. 
with  which  the  court  could  not  interfere.         *  Whitney  Arms    Co.  v.   Barlow,   68 

Taunton  v.  Royal  Ins.  Co.,  2  H.  &  M.  185.  N.  Y.  62. 

It  is  said  in  a  later  case  that  in  matters         »  State  Agric.    Board  •.  Citizens'  St. 

strictly  relating  to  the  internal  manage-  R.  R.  Co.,  47  Ind.  407. 
ment  of  the  company,  even  though  not         *  Matthews  v,  Marchison,  15  Fed.  Rep. 

strictly  within  the  terms  of  the  conatitu-  691  ;  Waterbury  v.  Merchants'  Union  Exp. 

tion  of  the  company,  the  court  will  not  Co.,  50  Barb.  (N.  Y.)  158  ;  Filder  v.  Lon- 

interfere.    But  if  the  matters  complained  don,  &c.  Ry.  Co.,  1  H.  &  M.  489 ;  Hare 

of  are  plainly  beyond  the  powers  of  the  v.  I^ndon  &c.  Ry.  Co.,  2  John.  &  H.  86 ; 

company,  and  are  inconsistent  with  the  Ffooks  v.  So.  Western  Ry.  Co.,  1  Sm.  k 

objects  for  which  the  company  was  consti-  O.  142  ;  Forrpst  v.  Manchester,  ftc.  Ry. 

tatedy  the  court  will  interfere,  at  the  in-  Co.,  4  De  0.  F.  &  J.  126.    And  eyen  a 
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corporation  is  like  that  of  an  alien  in  jurisdictions  where  the  rule  of 
the  common  law,  as  to  the  capacity  of  the  alien  to  hold  and  convey 
real  estate,  still  prevails.  As  to  every  one  but  the  sovereign,  the 
conveyance  to  or  by  an  alien  is  valid.^ 

The  legal  interest  which  qualifies  a  complainant  other  than  the 
State  itself  to  sue  in  such  a  case  is  a  pecuniary  interest  in  preventing 
the  defendant  from  doing  an  act  where  the  injury  alleged  flows  from 
its  quality  and  character  as  a  breach  of  some  legal  or  equitable  duty. 
A  stockholder  of  the  company  has  such  an  interest  in  restraining  it 
within  the  limits  of  the  enterprise  for  which  it  was  formed,  because 
that  is  to  enforce  his  contract  of  membership.  The  State  has  a  l^al 
interest  in  preventing  the  usurpation  and  perversion  of  its  franchises, 
because  it  is  a  trustee  of  its  powers  for  uses  strictly  public.  In  these 
questions  the  appellant  has  no  interest,  and  he  cannot  raise  them  in 
order,  under  that  cover,  to  create  and  protect  a  monopoly  which  the 
Jaw  does  not  give  him.  The  only  injury  of  which  he  can  be  heard 
in  a  judicial  tribunal  to  complain  is  the  invasion  of  some  legal  or 
equitable  right  If  he  alleges  that  the  railroad  company  is  acting 
beyond  the  warrant  of  law,  the  answer  is  that  a  violation  of  its  char- 
ter does  not  of  itself  injuriously  afiTect  any  of  his  rights.  The  com- 
pany is  not  shown  to  owe  him  any  duty  which  it  has  not  performed.* 

bondholder   of  one  railroad  company  is  was  given  to  one  not  a  member  tbereof. 

not  the  proper  person  to  object  to  the  It  was  held  no  defence.     Poock  v.  La> 

right  of  another  company  to  own  stock  fayette  Building  Assoc,  71  Ind.  357. 

in  the  road  whose  bonds  he  holds.    Mat-  '  Matthews,  J.,  in  New  Orleans,  kc 

thews  V.  Marchison,  ante ;  Natoma  Water  R.  R.  Co.  v.  EUerman,  105  U.  S.   166 ; 

Ca  v.  Clarkin,  14  Cal.  544 ;  Union  Water  City  of  Geoi^town  r.  Alexandria  Canal 

Co.  V.  Murphy's  Flat  Co.,  22  id.  621;  Co.,  12  Peters,  91.     It  is  applied  in  Mayor 

Chicago,  B.,  t  Q.  R.  R.  Co.  v.  Lewis,  58  of  Liverpool  v,  Chorley  Water  Works  Co., 

Iowa,  101  ;  Chambers  r.  City  of  St.  Louis,  2  De  G.  M.  k  G.  852  ;  Stockport  District 

29  Mo.  648 ;  Martindale  ».  Kansas  City  Water  Works  v.  Mayor  of  Manchester,  9 

k  St  Ja  R.  R.  Co.,  60  id.  608 ;  Goundie  Jur.  (N.  s.)  266 ;    Pudsley  Coal  Gas  Co. 

V.Northampton  Waterworks  Co.,  7  Penn.  v.  Corp.  of  Bradford,  L.  R.  16  Eq.  167. 

St  288  ;  Grant  p.  Henry  Clay  Coal  Co.,  80  In  an  action  by  a  corporation  of  Maasachn- 

id.  208  •  Smith  v.  Sheeley,  \2  Wall.  (U.  S.)  setts,  owning  mining  leases  in  Pennsyl- 

858  ;  Nat  Bank  v.  Mathews,  98  U.  S.  621.  vania,  for  the  price  of  coal  sold  to  a  party 

I'crolley  v.  Minneapolis  &  St  Louis  in  the  latter  State,  through  an  agent  here, 

R.  R.   Co.,   80    Minn.   541.     An   officer  known  to  the  buyer  to  be  such  agent,  it 

of    a    corporation,    sued     by    the    cor-  was  held  that  the  defendant   could  not 

poration       for      unlawfuUy     concerting  raise  the  question  of  the  pkintiif 's  right 

stock    purchased    by    him    for  the    cor-  to  hold  such  leases.    The    inquiry  into 

poration,    cannot    plead    ultra   vires   in  such  right  could  be  made  only  by  the 

defence.    St  Louis  Stoneware  Co.  v.  Par-  Commonwealth.      Grant   ».  Henry  Clay 

tritlge,  8  Mo.  App.  217.     In  a  suit  on  a  Coal  Co.,  80  Penn.  St  208.     In  Beecher 

note,  the  makers  answered  that  the  plain-  v.  Marquette,    &c.    Co.,   45    Mich.  lOa, 

tiff  corporation  exceeded  its   powers  in  a  notice  of  meeting  of  stoekholdere  of  a 

loaning  the  money  for  which  the  note  corporation   stated    the   purpose  of  the 
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Aud  a  court  of  equity  will  not  restrain  a  railroad  company  from  do- 
ing acts  in  excess  of  their  power,  unless  some  public  injury  is  shown 

either  to  have  ensued,  or  as  likely  to  ensue.^ 

meeting   among   other    things  to  be  to  it  should  be   ''considered  fraudulent  and 

authorize  ^he  issue  of  bonds  to  the  extent  void,"  was  held  to  be  voidable  only  on  a 

of  $100,000  to  be  secured  by  mortgage  proceeding  by  a  party  in  interest  directly 

on  the  corporate  property.      The  meet-  for  the  purpose  of  avoiding  it.     Terrell  v, 

ing  actually  authorized  the  issue  of  $150,-  Auchauer,  14  Ohio  St.  80.    This  subject 

000  bonds,  which  were  issued.     It  was  is  considered  at  length  and  many  authori- 

held  that  a  purchaser  at  an  execution  Mie  ties  examined  in  State  v.  Richmond,  26 

of  the  corporation's  equity  of  redemption  K.  H.  132. 

could  not  object  to  the  validity  of  the  ^  Atty. -General  v.  Railroad  Co.,  85 
bonds  and  mortgage,  even  under  a  statute  Wis.  425  ;  United  States  v.  Union 
providing  that  no  mortgage  of  the  real  Pacific  R.  R.  Co.,  98  U.  S.  569. 
estate  of  any  corporation  should  be  valid  In  Atty. -General  v.  Tudor  Ice  Co., 
unless  authorized  at  a  meeting  notice  of  104  Mass.  237,  6  Am.  Rep.  227, 
the  object  of  which  had  been  given  to  the  this  question  was  elaborately  considered 
stockholders.  The  purpose  of  the  statute  by  Gray,  J.  In  that  case  an  information 
was  to  protect  stockholders  only.  A  stat-  was  filed  by  the  Attorney-General  on  the 
ute  making  usurious  mortgages  utterly  relation  of  one  Richard  Price,  to  restrain 
void  was  in  Massachusetts  construed  not  the  Tudor  Ice  Co.  from  conducting  the 
to  authorize  strangers  to  the  consideration  business  of  cutting  and  storing  ice.  It 
to  question  such  a  mortgage.  Green  v.  appeared  that  the  company  was  formed 
Keep,  13  A(ass.  515.  In  Rex  v.  Hipswell,  and  organized  in  1861  under  the  General 
8  B.  &  C.  466,  it  was  intimated  that  the  Statutes,  for  the  purpose  of  cutting,  stor- 
word  void  in  a  statute  might  be  construed  ing  and  selling  ice.  Its  capital  stock  was 
voidable  where  the  provision  is  introduced  fixed  at  $360,000.  It  had  carried  on  this 
for  the  benefit  of  parties  only,  but  not  business  ever  since,  but  had  also  carried 
where  it  is  introduced  for  public  purposes  on  various  other  branches  of  business  ;  had 
and  to  protect  those  who  are  incapable  of  been  in  the  habit  of  chartering  vessels  for 
protecting  themselves ;  and  though  this  the  East  Indies,  loading  them  with  ice, 
distinction  has  been  questioned  (Rex  v,  so  far  as  was  proper,  and  completing  the 
St.  Gregory,  2  Ad.  &  £1.  99),  much  good  caigo  by  purchasing  and  exporting  kero- 
reason  lies  at  the  foundation  of  it.  If  it  sene  oil,  tobacco,  rosin,  and  lumber ;  and 
is  apparent  that  an  act  is  prohibited  and  had  also  imported  merchandise  of  various 
declared  void  on  grounds  of  general  policy,  kinds,  including  paddy,  jute,  linseed,  and 
we  must  suppose  the  legislative  intent  to  tea.  It  had  also  erected  buildings,  and 
be  that  it  shall  be  void  to  all  intents;  placed  machinery  in  them  which  cost 
while  if  the  manifest  intent  is  to  give  pro-  about  $400,000.  Some  of  the  machinery 
tection  to  determinate  individuals  who  are  was  for  the  manufacture  of  tobacco,  but 
sui  JuriSf  the  purpose  is  sufficiently  ac-  the  manufacture  was  discontinued  about 
oomplished  if  they  are  given  the  liberty  two  years  before.  Some  of  it  was  for  dean- 
of  avoiding  it.  A  statute  would  strike  ing  rice,  some  for  the  manufacture  of  jute 
blindly  if  the  letter  alone  were  to  be  re-  into  gunny  cloth,  and  some  for  the  manu- 
garded,  not  the  spirit.  A  statute  declared  facture  of  linseed  into  oil.  These  branches 
that  certain  indentures  not  made  as  by  of  business  it  still  carried  on  when  the 
the  statute  provided  should  "be  clearly  information  was  filed,  and  the  oapital  in- 
void  in  law  to  aU  intents  and  purposes  ; "  vested  in  them  was  three  or  four  times  lai*ger 
and  it  was  nevertheless  held  that  if  acted  than  its  capital  stock.  The  business  was 
upon,  the  apprentice  gained  a  settlement  connected  with  the  exportation  of  ice,  and 
thereby.  St  Nicholas  v.  St.  Peter,  Stra.  had  increased  the  profits  of  the  company, 
1066.  And  in  Ohio  a  purchase  at  a  judi-  but  did  not  appear  to  be  necessary  to  its 
cial  sale  by  one  who  acted  as  appraiser  of  legitimate  business.  It  had  imported  two 
the  property,  though  the  statute  declared  cargoes  of  tea,  worth  $300,000,  which  had 
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It  would  seem,  except  where  some  public  injuiy  is  shown  to  result 
from  the  usurpation  of  authority,  that  it  is  more  just  and  reason- 
no  connection  with  the  ice  trade.     It  did  filed,  and  sustained  by  the  Sapreme  Coort 
not  appear  that  any  of  the  creditors  of  the  of   New  York,  and  judgment    rendered 
company  were  in  danger  of  losing  by  it,  thereon  that  the  corporation  be   oostcd 
and  thero  were  no  objections  to  its  proceed-  from  the  franchise  which  it  had*  usurped, 
ings,  except  that  they  were  not  authorized  People  v,  Utica  Insurance  Co.,  15  Johns, 
by  its  act  of  incorporation,  and  were  alleged  ( N.  Y. )  858.     Similar  proceedings  may  be 
to  be   aginst  public  policy  for  that  reason,  had  at  law  in  this  commonwealth  in  a 
Gbat,  J.,  said  :    ''This  court,  sitting  in  proper  case.     Goddardv.  Sniithett,  3  Gray 
efjuity,  does  not  administer  punishment  (Mass.),  116,  122,  123 ;  Attorney-General 
or  enforce  forfeitures  for  transgressions  of  v,  Salem,  lOS  Mass.  138  ;  Boston  &  Provi- 
law  ;  but  its  jurisdiction  is  limited  to  the  deuce  R.  R.  Co.  v.  Midland  R.  B.  Ca,  1 
protection  of  cinl  rights,  and  to  cases  in  Gray  (Mass.),  340 ;   Gen.  Sts.,  cb.  145, 
which  fuU  and  adequate  relief  cannot  be  §§    16-24.      One    early  English  case  of 
had  on  the  common-law  side  of  this  court,  high  authority,  not  cited  by  ChanoeUor 
or  of  the  other  courts  of  the  common-  Kent  nor  at  the  argument  of  the  present 
wealth.     The  Tudor  Ice  Company  is  a  case,  is  so  much  in  point  as  to  be  worth 
priTate  trading  corporation.     It  is  not  in  quoting  in  fulL     Upon  a  bill  in  equity, 
any  sense  a  trustee  for  public  purposes,  filed  by  the  Attorney-General,  at  the  rela- 
This  is  not  a  suit  by  a  stockholder  or  tion  of  several  freemen  of  the  Wearers* 
a  creditor.    The  acts  complained  of  are  Company  against  the  officera  of  that  com- 
not  shown  to  have  injured  or  endangered  pany,  setting  forth  '  that  the  defendants 
any  rights  of  the  public,  or  of  any  indi-  had  been  guilty  of  many  breaches  and  vio- 
vidual  or  other  corporation,  and  cannot,  lations  of  their  charters,  and  had  oppressed 
upon  any  legal  construction,  be  held  to  the  freemen,  etc,  and  mentioned  some  par- 
oonstitute    a   nuisance.     It  is  expressly  ticulara ;  and  for  a  discovery  of  the  rest, 
stated,  in  the  report  of  the  Chief  Justice,  and  that  they  might  be  decreed  for  the 
that  '  it  does  not  appear  that  any  of  the  future  to  observe  the  charters,  and  to  have 
creditora  of  the  company  are  in  danger  of  an  account  of  the  revenue  of  the  corpora- 
losing  by  it,  and  there  is  no  objection  to  tion  which  the  defendants  had  misspent, 
its  proceedings,  except  that  th^y  are  not  etc.,  was  the  end  of  the  bilL     To  which 
authorized  by  its  act  of  incorporation,  and  the  defendants  demurred,  because,  as  to 
are  alleged  to  be  against  public  policy  for  part  of  the  bill,  it  was  to  subject  tiiem  to 
that  reason.'    No  case  is,  therefore,  made  prosecutions  at  law,  and  to  hqw>  warranto  ; 
upon  which,  according  to  the  principles  and,  as  to  the  other  parts,  the  plaintilb 
of  equity  jurisprudence  and  the  practice  had  remedy  by  fMmdmMUj  information,  or 
of  this  court,  an  injunction  should  be  issued  otherwise,  and  not  here.     And  of  the  same 
upon    an    information    in   chancery.     In  opinion,*   the  report  proceeds,  was  Lord 
Attorney-General  v.  Utica  Insurance  Co.,  Cowpeb,  'who  said  it  would  usurp  too 
2    Johns.   Ch.  (N.  Y.)   871,   Chancellor  much  on  the  king's  bench ;  and  that  he 
Kent,  in  a  very  able  and  elaborate  judg-  never  heard  of  any  precedent  for  snch  a 
ment,  after  a  thorough  discussion  of  the  case  as  this,  and  so  allowed  the  demnrrar.* 
question  on  principle,  and  an  extensive  Attorney-General  r.  Reynolds,  1  Eq.  Cas. 
examination    of  the   earlier   authorities,  Ab.  (3d  ed.)  181.    The  modem  English 
held  that  such  an  information  could  not  cases  cited  in  support  of  this  information 
be  maintained  to  restrain  an  insurance  com-  were  of  suits  against  public  bodies  or  offi- 
pany  from  exercising  banking  powera  in  cers,  exceeding  the  powere  conferred  upon 
violation  of  a  statute  of  New  York,  but  them  by  law,  or  against  corporations  vested 
that  the  proper  remedy  was  at  law,  by  in-  with  the  power  of  eminent  domain  and 
formation  in  the  nature  of  a  gruo  toarranto  ;  doing  acts  which  were  deemed  inconsistent 
and  no  appeal  appean  to  have  been  taken  with  rights  of  the  public.    Some  of  them 
from  his  decree.    An  information  in  the  were  cases  of  misapplication  of  funds  raised 
nature  of  a  fuo  warranto  was  thereupon  by  taxation,  and  held  by  municipal  corpo- 
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able  to  leave  the  matter  to  the  Legislature,  through  whose  instru- 
mentality the  corporation  was  created,  and  whose  power  to  deal  with 

Tstioiis  or  oiBcen  upon  specific  public  lor  Wood,  two  jean  later,  in  Hare  9.  Lon- 
tnists.  Such  were  Attorney-General  v,  don  &  North- Western  Ry.  Co.,  2  Johns. 
Norwich,  16  Sim.  225 ;  Attorney-General  k  H.  80,  111.  In  Attorney-General  v. 
V.  Guardians  of  Poor  of  Southampton,  17  Mid  Kent  Ry.  Co.,  L.  R.  3  Ch.  100, 
id.  6  ;  and  Attom^-General  v,  Andrews,  a  mandatory  injunction  was  granted  upon 
2  Mac  k  G.  225.  The  hypothetical  case  the  information  of  the  Attorney-General, 
in  which  Lord  Wbstbury,  in  Stockport  to  compel  a  railway  company  to  construct  a 
District  Water  ^yorks  v,  Manchester,  9  bridge  over  a  public  road,  and  with  as 
Jnr.  N.  s.  266,  said  that  he  should  '  prob-  gradual  a  slope  as  was  required  by  a  special 
ably  not  hesitate '  to  act  upon  the  infor-  clause  in  its  charter ;  and  the  objection, 
mation  of  the  Attorney-General,  was  of  a  that  the  Attorney-General  might  have  had 
soit  to  restrain  the  making  of  a  contract  an  equal  and  complete  remedy  at  law,  was 
between  an  aqueduct  corporation  and  a  stated  by  each  of  the  lords  justices  as  if  it 
city,  to  carry  water  beyond  the  limits  required  no  answer  and  afforded  no  ground 
which  the  city  was  authorized  by  law  to  for  refusing  to  entertain  jurisdiction  in 
sapply.  The  passages  cited  from  Liver-  equity.  It  is  often  said,  in  the  English 
pool  V.  Chorley  Water  Works  Co.,  2  DeG.,  books,  that  the  King  or  his  Attorney-Gen- 
M.  k  G.  852,  860,  and  Ware  o.  Regent's  eral,  suing  in  behalf  of  the  public,  has  the 
Canal  Co.,  3  De  G.  &  J.  212,  228,  were  election  to  sue  in  either  of  his  courts,  and 
but  dicta,  that  an  unauthorized  diversion  may  therefore  enforce  a  legal  right  in  the 
of  water,  or  flowing  of  land,  by  an  aqueduct  court  of  chancery.  1  Dan.  Ch.  Bract, 
or  canal  corporation,  without  proof  of  (3d  Am.  ed. )  6,  7  ;  Attorney-General  v, 
actual  or  imminent  injury  to  property.  Gal  way,  1  MoU.  95,  103.  However  that 
gave  no  right  of  suit  to  an  individual,  and  may  be,  by  our  statutes  the  general  equity 
could  only  be  checked  on  an  application  jurisdiction  of  this  court  is  limited  to  cases 
to  the  court  by  the  Attomey-GeneraL  The  where  there  is  no  plain,  adequate,  and  corn- 
case  of  Attorney-General  v.  Great  North-  plete  remedy  at  law,  as  well  in  suits  by 
em  Ry.  Co.,  4  De  G.  &  S.  75,  was  a  clear  the  Commonwealth  as  in  those  brought 
case  of  nuisance,  the  unlawful  obstruction  by  private  persons.  Gen.  Sts.  ch.  113, 
of  a  public  highway  by  a  railroad.  That  of  {  2;  Commonwealth  o.  Smith,  10  Allen 
Attorney-General  v.  Oxford,  Worcester,  &  (Mass.),  448 ;  Clouston  v.  Shearer,  99 
Wolverhampton  Ry.  Co.,  2  Weekly  Rep.  Mass.  209,  211,  and  other  cases  there 
380,  was  the  case  of  the  opening  of  a  rail-  cited.  The  thirty-eighth  of  the  former 
way  line,  in  violation  of  an  order  which  rules  in  chancery  of  this  court  (14  Gray, 
an  authorized  public  board  had  made  upon  Mass.  360),  by  which  the  court  adopted, 
the  ground  that  it  would  be  unsafe  to  the  as  the  outlines  of  its  practice,  the  practice 
public  The  single  case  in  which  an  in-  of  the  high  court  of  chancery  in  England, 
formation  has  been  sustained  in  an  English  so  far  as  the  same  was  not  repugnant  to 
court  of  chancery  against  a  corporation  for  the  constitution  and  laws  of  the  common- 
carrying  on  a  business  beyond  its  corporate  wealth,  nor  to  those  or  such  other  rules  as 
liowers  is  Attomey-deneral  v.  Great  North-  the  court  might  from  time  to  time  make, 
em  Ry.  Co.,  1  Dr.  k  S.  154,  in  which  cannot  enlai^e  the  jurisdiction  of  this 
Vice-Chancellor  Kindebblbt,  in  1860,  court  as  defined  by  statute  and  has  been 
restrained  a  railway  company  from  trading  repealed  by  the  new  rales  recently  estab- 
in  coal  in  large  quantities,  upon  the  lished.  The  only  cases  in  which  informa- 
ground  that  there  was  danger  that,  if  tions  in  equity  in  the  name  of  the  Attorney- 
allowed  to  go  on,  it  might  get  into  its  General  have  been  sustained  by  this  court 
hands  the  c<m1  trade  of  the  whole  district  are  of  two  classes.  The  one  is  of  public 
from  or  through  which  its  railway  ran,  nuisances,  which  affect  or  endanger  the 
and  thus  acquire  a  monopoly  injurious  to  public  safety  or  convenience,  and  require 
the  public.  That  case  is  evidently  the  immediate  judicial  interposition,  like  ob- 
foundation  of  the  dictum  of  Vioe-Chancel-  structions  of  highways  or  navigable  waters. 
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the  matter  in  an  equitable  and  proper  manner  is  more  extensive  than 
that  possessed  by  the  couits. 

Sec.  193.  General  siimmaiy:  Rules.  —  This  branch  of  the  law  of 
corporations,  so  fruitful  in  conflicts  of  authority,  and  of  theories, 
might  be  treated  indefinitely.  But  we  believe  that  what  we  have 
already  said  relative  to  the  matter  will  convey  a  reasonably  explicit 
idea  of  the  rules  applicable  thereto,  as  gathered  from  the  most  ap- 
proved authorities ;  and  we  will  close  with  this  general  summaiy  of 
rules  which  we  regard  as  being  well  sustained  by  the  courts  of  this 
country:  — 

If  a  contract  which  is  vitra  vires  is  executed"  by  a  corporation  or 
by  an  agent  on  its  behalf,  and  by  virtue  thereof  it  receives  the  con- 
sideration and  fruits  of  the  same,  and  appropriates  it,  and  all  the 
members  receive  the  benefit  of  it  and  acquiesce  therein,  the  plea  of 
vlira  vires  cannot  be  maintained  by  such  corporation  as  a  defence  to 
•an  action  on  the  contract^ 

District  Attorney  v.  Lynn  k  Boston  E.  E.  N.  T.  159  ;   Oil  Creek,  &c.  E.  E  Co.  c 

Co.,  16  Gray  (Mass.),  242 ;  Attorney-Gen-  Penn.  Transp.  Co.,   83   Penn.   St.   160; 

eral  v.  Cambridge,  id.  247 ;  Attorney-Gen-  Dimpfel  v.  Ohio,  &c.  R.  R.  Co.,   9  Bias. 

eral  v.  Boston  Wharf  Co.,  12  Gray  (Mass. ),  (U.  S.  C.  C.)  127;  Rutland,  &c  R.  R.  Ca 

553  ;  Rowe  Granite  v.  Bridge  Co.,  21  Pick.  v.  Proctor,  29  Vt.  98 ;  N.  W.  Union  Packet 

(Mass.)  344,  347.     The  other  is  of  trusts  Co.  r.  Shaw,  37  Wis.  655;   WapeUo  v. 

for  charitable  purposes,*  where  the  benefi-  B.  &  M.  R  R.  Co.,  44  Iowa,  585  ;  Fanlke 

ciaries  are  so  numerous  and  indefinite  that  r.  San  Diego,  &c.  R.  R  Co.,  51  Cal.  365 ; 

the  breach  of  trust  cannot  be  effectively  Miners'  Ditch  Co.  v.  Zellerbach,  87  id. 

redressed  except  by  suit  in  behalf  of  the  543 ;   Perkins  v.  Portland,  &c  R.  R.  Co., 

public     County  Attorney  v.  May,  5  Cush.  47  Me.  573  ;   Hitchcock  v.  Galveston,  96 

336  ;    Jackson    v.     Phillips,    14    Allen  (J.  S.  351 ;  Ossipce  Mfg.  Co.  r.  Canney, 

(Mass.),    539,    579;   Attorney-General  v.  54  N.  H.  295.    The  case  of  National  Bank 

Garrison,  101  Mass.  223  ;  Gen.  Sts.  Ch.  v.  Matthews,  98  U.  S.  621,  seems  to  go  to 

14,  §  20.     If  there  are  any  other  cases  to  the  length  of  holding  that  even  an  act 

which  this  form  of  remedy  is  appropriate,  prohibited  to  a  corporation  is  not  neoes- 

that  of   a    private    trading    corporation,  sarily  void  ;  and  that  though  the  plea  of 

whose  proceedings  are  not  shown  to  have  ultra  vires  amounts  to  that  of  illegalit}', 

ii\jured  or  endangered  any  public  or  pri-  it  will  not  necessarily  prevail,  unless  the 

vate  rights,  and  are  objected  to  solely  upon  intention  of  the  statute  making  the  act 

the  ground  that  they  are  not  aothorized  illegal  is  clear.     The  case  concerns  the 

by  its  act  of  incorporation  and  are  therefore  power  of  a  national  bank  to  loan  upon  real 

against  public  policy,  is  not  one  of  them."  estate  security.     See  also  County  of  Ma^ 

1  Peoria,  &c.  R.  R.  Co.  v.  Thompson,  con  v.  Shores,  97  U.  S.  272,  279  ;    Hotel 

103    111.    187;    Whitney    Arms    Co.    v,  Co.  ».  Wade,  97  U.  S.  18 ;  Twin  Lick  Oil 

Barlow,   63    N.  Y.   62 ;    Tracy  v,   Tal-  Co.  v.  Marbury,  91  U.  S.  587;  Zantzinger 

mage,  14  N.  Y.,  162  :  Herzo  v.  San  Fran-  v.  Qnnton,  19  Wall  82;   Re  Jaycox,  12 

Cisco,  38  Cal.  134  ;  Morville  v.  American  Blatchf.  209  ;  Stewart  v.  National  Bank, 

Tract  Society,  123  Mass.   129  ;   German  2  Abb.  U.  S.  424 ;   Be  Comstock,  8  Saw. 

National  Bank  v.  Meadowcroft,  95  111.  (U.  S.  C.  C.)  218;  Dimpfel  v.  R.  R.  Co., 

124;   Argenti  o.  San  Francisco,  16  CaL  ante;   San  Antonio  v.  Mehafi^,  96  U.  S^ 

855  ;  Kent  v.  Quicksilver  Mining  Co.,  78  812 ;  Zabriskie  v,  C.  C.  kc.  B.  R.  Co.,  85 
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If  a  contract  is  entered  into  by  a  corporation  or  its  agents  which 
is  ultra  vires,  so  long  as  it  remains  wholly  unexecuted,  any  stock- 
holder, or,  under  certain  circumstances,  a  creditor,  may,  by  a  proper 
proceeding,  restrain  the  execution  of  the  same.^ 

If  a  contract  is  ultra  vires  because  it  is  in  violation  of  positive 
law  or  against  public  policy,  the  execution  of  it  may  be  restrained 
upon  proper  proceedings  in  equity  to  that  end,  and  instituted  by  a 
stockholder  or  other  interested  party,  without  any  reference  to  the 
motives  which  actuate  the  stockholder  in  bringing  the  suit^ 

How.  (IT.  S.)  881;  Mayor  v.  Ray,  19  Wall     Mowrey  v.  Indianapolis,  &c.  R.  R.  Co.,  4 

(U.  S.)  468  ;  Gold  Mining  Co.  v.  National  Biss.  (U.  S.  C.  C.)  78  ;  Peabody  v.  Flint, 

Bank,  96  U.  S.  640  ;  Bangor  Boom  Co.  t;.  6  Allen  (Mass.),    62  ;    Chapman  v.  Mad 

Whitney,  29  Me.  123;  Noyes  p.  Rutland,  River,   &c.    R.  R.  Co.,  6  Ohio  St.  119; 

Ac.   R   R.   Co.,  27   Vt.  110 ;    Kelly  v,  Cozai-t  v,  Georgia,  &c.  R.  R.  Co.,  54  Ga. 

People's  Transportation  Co.,  8  Greg.  189  ;  879  ;  Winch  v.  Birkenhead,  &c.  Ry.  Co., 

Bradley  d.  Ballard,  55  111.  413  ;  Thompson  5  De  G.  &  S.  562  ;    Cecum  v.  Spragne 

V.  Lambert,  44  Iowa,  239;  Union  Mining  Mfg.  Co.,  84  Conn.  529;    Atty.-Geul.  v. 

Co.  V.  Rocky  Mountain  National  Bank,  2  Great  Northern  Ry.  Co.,  1  D.  &  S.  184; 

Cal.  256, '96  U.  S.  640;  Kneeland  v.  Gil-  March  v.  Eastern   R.  R.  Co.,  40  N.  H. 

man,  24  Wis.  89  ;  Darst  v.  Gale,  88  111.  548.     That  such  contracts  not  executed 

186 ;    Willson  v,  Owen,  30  Micli.  474 ;  are  void,   see  Martin  v.  Mayor,  1    Hill 

Hayes  v.  Gallon  Gas  Co.,  29  Ohio  St.  330 ;  (N.Y. ),  845;  Boon  v.  Utica,  2  Barb.  (N.  Y.) 

Littlemort  0.  Davis,  50  Miss.  408;  Haynes  104;  Cornell  ».  Guilford,  1  Den.  (N.  Y.) 

r.  Covington,  21  id.  408;  Natchez  w.  Mai-  610;    Boyland  v.    Mayor,  &c.,  1   Sandf. 

lery,  54  id.  499;  Murphy  v,  Louisville,  9  (N.  Y.)   27;   Dill  v,  'Wareham,    7  Met. 

Bush  (Ky.),  197;   Bank  v,  Hammond,  1  (Mass.)  488;    Parsons  v.  Inhabitants  of 

Rich.  (S.  C.)  L.  281;   Hazelhurst  v.  Sa-  Goshen,  11  Pick.  (Mass.)  896;  Vincent 

vannah,  &c.  R.  R.  Co.,  48  Ga.  18  ;  South-  v.  Nantucket,  12  Cush.  (Mass.)  103 ;  Stet- 

em  Life  Ins.  Co.  v.  Lanier,  5  Fla.  110  ;  son  v,  Eempton,  18  Mass.  272  ;  Spaulding 

Famham  v.  Del.  &  Hud.  Canal  Co.,  61  v,  Lowell,  23  Pick.  (Mass.)  371;  Clark  v. 

Penn.    St.   265  ;   Allegheny  City  v.  Mc-  Polk  Co.,  19  Iowa,  248  ;  Estep  v.  Keokuk 

Clurkan,  14  id.  81 ;  Fuller  v.  Naugatuck  Co.,  18  id.  199;  Mitchell  v.  Rockland,  45 

R.  R.  Co.,  21  Conn.  557 ;    Converse  v.  Me.  496 ;  s.  c,  41  id.  363 ;   Anthony  v. 

Norwich,  &c.  Transportation  Co.,  38  id.  Cleveland,  12  Ohio,  375  ;  Commissioneia 

166 ;  Attleborough  Natl.  Bank  v.  Rogers,  v.  Cox,  6  Ind.  403  ;   Inhabitants  v.  Weir, 

125  Mass.  889;   Whitney  v.  First  NatL  9  id.  224;   Smead  v.  R.  R.  Co.,  11  id. 

Bank  of  Brattleboro',  50  Vt.  888  ;   Town  104 ;  Brady  v.  Mayor,  Ac.,  20  N.  Y.  812; 

of  Bennington  v.  Park,  50  id.  178 ;  Bunk  Appleby    r.    Mayor,   &c.,   15    How.  Pr. 

V.  Concord,  50  id.  257.  (N.  Y.)   428  ;    Cuyler   v.   Rochester,    12 

1  Gaa  Co.  «.  San  Francisco,  0  OaL  458;  Wend.  (N.  Y.)  165  ;  Hodges  v.  Buffalo, 

Mclndoet?.  St.  Louis,  10  Mo.  576;  Cham-  2  Den.   (N.  Y.)  110.     But  it  has  been 

here  17.  City  of  St.   Louis,  29  Mo.  543  ;  held  that  where  money  has  been  advanced 

B.  C.  R.  &c.  R.  R.  Co.  r.  Stewart,   89  to  a  municipal  corporation  on  a  contract 

Iowa,  267.  void  for  want  of  authority  on  the  part  of 

«  Ramsay  «.  Gould,  57  Barb.  (N.  Y.)  the  corporation  to  make  it,  and  the  cor- 
898 ;  Central  R.  R.  Co.  v.  Collins,  40  Ga.  poration  afterward  refuses  to  fulfil  the 
582 ;  Ramsay  v.  Erie  R.  R.  Co.,  8  Abb.  contract,  the  party  thus  advancing  the 
Pr.  (N.  Y.)  N.  8.  174 ;  Hodges  v.  N.  E.  money  may,  without  a  demand  of  it,  re- 
Screw  Co.,  1  R.  I.  812;  Platteville  «.  cover  it  back  in  an  action  for  money  had 
Galena,  &o.  R.  R.  Co.,  43  Wis.  498;  and  received.  Dill  v.  Warehara,  7  Met. 
Cbetlain  v.  Republic  Ins.  Co.,  86  111.  ^20;  (Mass.)  438.    See  also  McCracken  v,  San 
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If  a  contract  ia  ultra  vires,  it  is  held  by  some  of  the  anthorities 
that  this  may  be  set  up  as  a  defence  to  an  action  on  the  contract ; 
but  in  such  a  case  the  other  party  to  such  contract,  or  his  assigns, 
may,  in  all  cases,  recover  the  consideration  of  the  contract,  namely, 
the  money  advanced  or  the  value  of  the  property  delivered  thereon.^ 

In  all  cases  where  money  or  property  has  been  received  by  a 
corporation  by  virtue  of  a  contract,  and  tlie  act  has  received  the 
universal  assent,  either  express  or  implied,  of  the  corporators,  such 
contract  will  be  binding,  notwithstanding  it  may  be  ultra  vires; 
and  if  a  defence  by  the  corporation  of  ultra  vires  can  be  successfully 
interposed  to  a  recovery  on  such  contract,  it  cannot  defeat  the  right 
of  the  other  party  to  recover  the  amount  of  money  advanced  or  the 
value  of  property  actually  delivered  by  him,  and  received  and  ap- 
propriated by  such  corporation.' 

The  better  doctrine  is  that  where  a  contract  in  excess  or  outside 
the  corporate  powers  has  been  made  by  a  corporation,  and  it  has 
received  the  full  consideration  and  appropriated  the  same,  so  that  it 
cannot  be  restored  and  the  other  party  placed  in  statu  quo,  and 
especially  where  no  objection  is  interposed  upon  the  part  of  those 
who  might  have  made  it,  the  corporation  will  be  bound  by  the  con- 
tract, the  same  as  a  natural  person.' 

And  it  may  also  be  said  that,  although  a  contract  whoUy  outside 
the  purposes  of  its  creation  if  entered  into  is  void,  yet  if  a  corpora- 
tion contracts  with  reference  to  matters  within  its  powers,  but  in 
doing  so  exceeds  them,  the  person  with  whom  it  deals  cannot  set 
up  such  excessive  exercise  of  its  corporate  powers  to  avoid  the 
contract* 

Francisco,  16  Cal.  671;   ML  on  Mun.  *  AfUe,%Vn. 

Corp.,  §  881;   Marah  v,  Fulton  Co.,  10  •  Ante,  p.  60S. 

Wall.  (U.  8.)  676  ;  Thomas  ».  Richmond,  *  Littleworth  v,  Dayia,  60  Miaa.  468; 

12  id.  849  ;  Bridgeport  v,  Houaatonic,  Ac  Cannon  v.  McNah^  48  Ala.  99.    In  Whit- 

R.  R.  Co.,  16  Conn.  475  ;  Leavenworth  r.  ney  Anns  Co.  v.  Barlow,   68  N.  T.  62, 

Rankin,  2  Kan.  858.    But  this  doctrine  Allen,  J.,  says :    "  When  acta  of  co^ 

seems  to  be  somewhat  qualified  in  Alle-  porationa  are  spoken  of  aa  uUra  viret,  it 

^heny  City  v.  McClnrkan,  14  Penn.  St.  is  not  intended  that  they  are  unlawful, 

81,  where  it  was  held  that  a  municipal  or  even  such  aa  the  corporatioii  cannot 

corporation  may  be  liable  for  the  unau-  perform,  but  merely  those  which  an  not 

tliorized    contracts  of   its  officers,  when  within  the  powers  conferred  upon  the  eor- 

these  are  publicly  entered  into  with  the  poration  by  the  act  of  ita  creation,  and  are 

knowledge  of  the  citizens,  and  not  ob-  in  violation  of  the  trust  reposed  in  the 

jected  to.  managing  board  by  the  ahareholden,  that 

1  Maryland  Hospital  «.  Foreman,  29  the  affairs  ahall  be  managed  and  the  funds 

Md.  624  ;  Dill  v.  Wareham,  7  Met.  (Maas.)  applied  solely  for  carrying  out  the  olyects 

^33  for  which  tiie  corporation  waa  created. 
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Sec.  194  Right  to  hold  Real  Estate.  —  The  power  of  a  railroad 
corporation  to  acquire  real  estate  by  condemnation,  under  the  powers 
conferred  upon  it  by  its  charter,  is  limited  to  such  as  is  necessary 
for  the  location  of  its  road,  stations,  and  other  necessary  buildings ;  ^ 
but  without  authority  to  do  so  it  has  no  power  to  purchase  lands  as 
an  investment  or  for  speculative  purposes.'  But  at  the  common  law 
it  may  purchase  and  hold  lands  in  fee,  and  may  convey  a  fee  therein, 
although  it  is  chartered  only  for  a  limited  period  ;^  and  tbis  is  also 
the  rule  as  to  lands  acquired  by  it  in  a  lawful  manner  in  other 
States  than  that  of  its  creation.^  The  rule  may  be  said  to  be  that  in 
the  absence  of  any  provision  in  the  statute  giving  it  authority  to  do 
so,  a  corporation  can  purchase  and  hold  lands  only  for  such  purposes 
as  are  authorized  in  their  charter.^  The  grant  of  corporate  fran- 
chises, being  restrictions  of  individual  rights,  will  not  be  extended 

Whether  the  contract,  aa  originally  made,  5  H.  L.  Gas.  881 ;  Eldredge  v.  Smith,  84 

was  ultra  vires  is  not  a  very  important  in-  Vt  484 ;  Taber  v.  Cincinnati,  &c.  R.  R. 

quiry  at  this  time.  .  .  .  The  plea  of  vUra  Ca,  15  Ind.  459  ;  Norwich  v.  Norfolk  Ry. 

virea  should  not,  as  a  general  luLe,  pre-  Co.,  4  £L  &  B.  897;  State  v.  Newark,  25 

vail,  whether  interposed  for  or  against  a  N.  J.  L.  815;    Waldo    v.   Chicago,   &c. 

corporation,  when  it  would  not  advance  R.  R.  Co.,  14  Wis.  575 ;    Overmyer  v. 

justice,  but,  on  the  contrary,  would  ac-  Williams,  15  Ohio,  26 ;  Blunt «.  Walker, 

complish  a  legal  wrong.   .    .   .   One  who  11  Wis.  834 ;  Pacific  R.  R.  Co.  v.  Seeley, 

has  received  from  a  corporation  the  fuU  45  Mo.  212. 
consideration  of  his  engagement  to  pay         ^  Overmyer  v.  Williams,  aiUe. 
money,  ^either  in  services  or  property,  can-         •  Page  v,  Heinbei|(,  40  Vt.  81  ;  Callo- 

not  avail  himself  of  the  objection  that  the  way,  &c.  Co.  v.  Clark,  82  Mo.  805  ;  Nicoll 

contract  thus  fully  perfonned  by  the  cor-  ».  N.  Y.  ft  Erie  R.  R.  Co.,  12  N.  Y.  121 ; 

poration  was  ultra  vires,  or  not  within  its  Rives  v.   Dudley,   8  Jones  (N.  C. )  Eq. 

chartered  privileges  and  powers.    It  would  126;  People  v.  Mauran,  5  Den.  (N.  Y.) 

be  contraiy  to  the  first  principles  of  equity  889. 

to  aUow  such  a  defence  to  prevail  in  an         *  State  v.  Boston,  &c.  R.  R.  Co.,  25 

action  by  the  corporation.    It  is  now  very  Vt  488 ;  Metropolitan  Bank  v,  Godfrey, 

weU  settled  that  a  corporation  cannot  avail  28  111.  879;  Lumbard  v,  Aldrich,  8  N.  H. 

itself  of  the  defence  of  ultra  vires  when  81;  Libbey  v.  Hodgdon,  9  id.  894 ;  Leazure 

the  contract  has  been,  in  good  faith,  fully  r.  Hillegas,  7  S.  ft  R.  (Penn.)  818.     As 

performed  by  the  other  party,  and  the  cor-  where  land  is  taken  upon  a  mortgage  or 

poration  has  had  the  full  benefit  of  the  in  payment  of  a  debt.     Blunt  v.  Walker, 

performance  and  of  the  contract.     If  an  11  Wis.  484. 

action  cannot  be  brought  directly  upon         »  Whether  property  to  which  a  cor- 

the  agreement,  either  equity  will  grant  poration  has  the  apparent  legal  title  is 

relief,  or  an  action  in  some  other  form  will  necessary  for  the  purposes  of  its  incor- 

prevaiL     The  same  rule  holds  e  wiUrario.  poration,  so  that  it  has  power  to  hold  it, 

If  the  other  party  has  had  the  benefit  of  a  is  a  question  to  be  raised  by  government 

contract  fully  performed  by  ihe  corpora-  alone,  and  not  by  a  defendant  in  eject- 

tian,  he  unll  not  be  heard  to  dbjeet  that  ment.    Natoma,  &c.  Co.  v.  Clarkin,  14 

the   contract   and  performance  were  not  Gal.  644 ;  Leazure  ».  Hillegas,  ante;  Baird 

wthin  the  legitimate  powers  of  the  cor-  v.  Bank,  11  S.  ft  R.  (Penn.) ;  Oaundie  v, 

poraiicn,"  Northampton   Water   Co.,  7    Penn.  St 

1  Eastern  Counties  By.  Co.  v,  Hawkes,  283. 
▼oi-  1—86 
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beyond  the  letter  and  spirit  of  the  charter ;  yet  it  is  not  to  be  so 
strictly  construed  as  to  defeat  the  object  of  the  grant ;  besides  the 
powers  expressly  granted,  such  as  are  strictly  incidental  and  neces- 
sary to  the  object  of  the  grant  are  implied.  Thus,  depots,  car  and 
engine  houses,  tanks,  repairing  shops,  houses  for  bridges  and  switch- 
tenders,  coal  and  wood  yards,  are  necessary  appendages  to  the  opera- 
tions of  a  railroad  and  transportation  company,  and  their  power  to 
hold  land  for  these  purposes  will  be  implied  without  an  express 
grant  in  their  charter ;  but  lands  for  dwellings  of  employes,  for  car 
or  locomotive  factories,  coal  mines,  and  matters  of  that  kind,  are 
things  of  convenience,  and  not  of  necessity.^ 

So  a  railroad  corporation,  authorized  by  charter  to  hold  real  estate 
necessary  for  the  purpose  of  locating,  constructing  and  repairing  their 
road,  not  exceeding  one  hundred  feet  in  width,  may  purchase  and 
hold  land  for  the  procurement  of  materials,  or  for  the  economical 
construction  of  the  road.^  And  in  an  English  case  ^  it  was  intima- 
ted that  a  railway  company  might  supply  a  chapel  or  theatre  for  the 
benefit  of  its  employ^.  So  it  may  buy  land  under  some  circum- 
stances, and  erect  dwellings  thereon  for  its  officers  and  workmen.^ 
So  it  has  been  held  that  it  may  buy  land  and  sell  the  gravel  thereon 
and  then  sell  the  land,  and  a  court  of  equity  will  enforce  the  sale.* 
So  it  may  buy  woodland,  or  a  coal  mine  to  supply  itself  with  fuel, 
and  may  as  incidental  thereto  sell  its  surplus  wood  and  coal;^  but 
it  cannot  take  lands  under  the  right  of  eminent  domain  for  such 
purpose. 

A  conveyance  to  a  corporation  authorized  to  receive  conveyances 
of  land  for  certain  purposes  will  be  presumed  to  have  been  I'eceived 
for  some  purpose  within  the  powers  of  the  corporation,  unless  an 
illegal  purpose  is  made  to  appear.^  In  an  action  brought  by  a  cor- 
poration as  owner  of  certain  property  which  it  hjui  the  right  to 
acquire,  the  presumption  of  law  is,  that  it  was  lawfully  acquired, 
where  the  manner  of  its  acquisition  does  not  appear  from  the  com- 

■ 

1  State  V.  Gommissionen  of  Mansfield,  Colwell,  89  Peon.  St.  887;  Black  «.  Del. 

28  N.  J.  L.  610 ;  Compare  First  Parish  in  &c.  Canal  Co.,  24  N.  J.  Eq.  180. 
Button  V.  Cole,  8  Pick.  (Mass.)  282.  «  Old  Colony  R.  R.  Co.  v.  Eyans,  6 

3  Overmyer  v.  Williams,  16  Ohio,  26.  Gray  (Mass.),  26. 

>  East  Anglian   Ry.   Co.    v.   Eastern         ^  Lyde  «.  Eastern  Bengal  Ry.  Co.,  86 

Counties  Ry.  Co.,  11  C.  B.  776.  Beav.  10. 

«  Eldredge   v.  Smith,    84    Vt    484 ;         ?  Fanners*  Loan  St  Trost  Ca  «.  Cnrtia, 

Rensselaer  &  Saratoga  B.  R.  Co.  «.  Davis,  7  N.  T.  466 ;  Chantanqne  Co.  Bank  v. 

48  N.  Y.  187;    Hymonth  R.  R.  Co.  v.  Risley,  19  N.  Y.  869 ;  -Kb  parU  Peru  Iron 

Co.,  7  Cow.  (N.  Y.)  640. 
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pkint  The  defendant  must  aver  and  prove  that  it  was  obtained 
illegally,  if  he  bases  his  defence  on  that  ground^ 

In  lands  taken  by  proceedings  in  invituniy  the  corporation  only 
acquires  an  easement,  and  when  it  ceases  to  use  the  land  for  the  pur- 
poses for  which  it  was  taken,  or  when  it  ceases  to  be  necessary  for 
such  purpose,  it  reverts  to  the  original  owner  ;^  but  where  a  portion 
of  its  roadway  is  acquired  by  purchase,  the  fee  vests  in  the  corpo- 
ration, and  does  not  revert  to  the  original  owner  upon  its  abandon- 
ment for  railroad  purposes.'  The  question  as  to  whether  land 
acquired  by  a  railway  company  is  necessary  for  its  use,  can  be 
raised  only  by  the  State,  and,  while  the  company  may  not  be 
authori2ed  to  acquire,  it  may,  nevertheless,  convey  a  good  title.^ 

Sec.  195.  Freight  Contraots :  Unequal  Faoillties.  —  At  the  com- 
mon law,  every  common  carrier  is  bound  to  receive  goods  from  all 
persons  aUke,  without  making  any  personal  distinctions,  without  giv- 
ing any  unjust  or  unreaaonabh  advaniages  hy  way  of  facilities  for  the 
carriage,  or  rates  for  transporting  them,  and  statutes  prohibiting  dis- 
crimination are  held  as  merely  confirmatory  of  the  common  law.^ 

That  the  legislature  creating  a  railway  company  has  the  power 
to  regulate  the  rates  at  which  it  shall  transport  both  passengers  and 
freight,  is  conceded,  but  the  wisdom  of  establishing  any  arbitrary 
rules  in  this  respect,  which  shall  apply  at  all  times  and  in  all  con- 
ditions of  business  is  very  doubtful ;  and  it  is  believed  that  the  laws 
of  trade,  the  necessities  of  business,  and  the  interest  of  the  companies 
will  be  found  to  be  the  best  regulators  of  these  matters.    While 

1  Fanners',  &c  Bank  v,  Detroit,  &c.  carry  on  a  trade  distinct  from  the  pur- 

B.  B.  Co.,  17  Wis.  872  ;  Yates  «.  Van  De  poses  for  which  it  was  incorporated.    For- 

Bogert,  56  K.  Y.  626  ;  Norwich  v.  Nor-  rest  v,  Manchester,  &c.  By.  Co.,  80  Bear, 

folk  By.  Co.,  4  £1.  &  BL  397.  40  ;  Brown  v.  Winnisimmet  Ferry  Co.,  11 

'  Proprietors,  &c.  v.  Nashna,  &c.  B  B  Allen  (Mass.),  826. 
Co.,  104  Mass.  1.  «  Natoma  Water  Co.   v.   Clarkin,   14 

•  Page  V,  Heinheig,  40  Vt.  81.    Super-  CaL  544  ;   Spear  v.  Crawford,  14  Wend, 

flnoos  land  purchased  hy  a  railway  com-  (N.  Y. )  20. 

pany  may  be  sold  by  it.     Milliner  v.  Mid-         ^  Messenger  v.  Penn.   R  B.   Co.,  36 

land  By.  Co.,  L.   B  11  Ch.  Div.  611.  N.  J.  L.  807 ;  Sinking  Fund  Cases,  99 

And  property  not  needed  for  its  imme-  U.  S.  719.     Eutu  v.  Michigan,  &c.  B.  B 

diate  use  may  be  let.     Thus  a  railway  Co.,  1  Biss.  (17.  S.  C.  C.)  85 ;  Michigan, 

company  had    authority  to  keep  steam  Ac.  B  B  Co.,  88  Mich.  6;  Messenger  v. 

Teasels  for  the  purpose  of  a  ferry.      It  Penn.  B  B  Co.,  87  N.  J.  L.  531;  Bogers 

was  held  that  such  vessels,  when  other-  Locomotive  Works  v.  Erie  B.  B.  Co.,  20 

wise  unemployed,  might  be  used  by  the  N.  J.  £q.   879 ;  Union,  &c.  Co.  r.   Erie 

company  for  excursion  trips  to  the  sea ;  B.  B  Co.,  87  N.  J.  L.  28 ;  New  England 

though  a  company  incorporated  for  the  Express  Co.  v.  Maine  Central  B  B.  Co.,  57 

purpose  of  making  a  railroad  cannot,  with  Me.  188. 
the  diiMnt  of  one  of  the  shareholden, 
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companies  of  this  character,  in  considemtion  of  the  great  prerogative 
privileges  conferred  upon  them,  should  be  required  to  serve  the 
interests  of  the  public  as  far  as  possible,  yet  the  strong  prejudices 
which  have  grown  up  against  them  are  generally  predicated  upon 
the  erroneous  idea  that  the  business  is  very  profitable,  when  expe- 
rience has  demonstrated  that  the  direct  reverse  of  this  is  the  rule, 
and  that  railway  stocks  and  securities  are  generally  the  most  unreliable, 
unsafe,  and  unremunerative  investments  to  be  found  in  the  market 
As  before  stated,  while  regtdatory  legislation  is  undoubtedly  consti- 
tutional, and  in  many  instances  necessary,  as  a  rule  it  will  be  found 
that  the  interests  of  the  corporations  and  of  the  public  will  be 
best  served  by  leaving  them  to  the  regulating  influences  of  the 
immutable  and  invincible  laws  of  trade,  instead  of  antagonizing 
and  crippling  them  by  hostile  legislation  and  a  consequent  hostile 
public  sentiment  Under  the  common-law  rule,  as  well  as  under 
confirmatory  statutes,  in  order  to  make  out  that  a  railway  com- 
pany has  not  afforded  ''reasonable  facilities"  for  the  carriage  of 
freight  for  all,  a  public  incanvenieru^  rather  than  a  private  or  indi- 
vidual grievance  must  be  shown.^  In  order  to  constitute  an  undue 
or  unreasonable  preference,  it  must  be  shown  that  eveiy  person 
does  not  have  the  same  facilities  for  forwarding  goods  that  are  af- 
forded to  other  parties.  Thus,  where  a  railway  company  permitted  a 
carrier,  who  also  acted  as  superintendent  of  their  goods  traffic,  to  hold 
himself  out  as  their  agent  for  the  receipt  of  goods  to  be  carried  by 
their  line,  and  his  office  as  the  receiving  office  of  the  company,  and 
goods  were  received  by  him  at  that  place  without  requiring  shippers 
to  sign  conditions  which  the  company  required  all  other  shippers 
bringing  goods  to  their  station  to  sign,  it  was  held  to  amount  to  an 
undue  preference  which  was  wholly  unwarrantable  * 

The  same  nile  was  adopted  where  a  company  closed  their  offices 
at  a  certain  hour,  and  refused  to  receive  goods  tendered  to  them 
after,  with  the  proper  amount  of  carriage,  while  at  the  same  time 
they  continued  to  receive  goods  of  the  same  class,  prepared  in  the 
same  manner,  from  a  particular  individual ;  •  also  where  a  company 
admitted  into  their  stations  their  own  vans  with  goods  to  be  for- 
warded that  night,  at  a  later  hour  than  they  admitted  those  of  other 

1  Barrett  v.  Great  Northern  By.  Co.,  1  •  Baxcndale  9,  Bristol,  &c  By.  Co.,  11 
C.  B.  M.  B.  428  ;  Bendell  v.  Eastern  Goon-    C.  B.  N.  8.  787. 

ties  By.  Co.,  2  id.  509.  •  Garton  v.  Bristol,  kc  By.  Co.,  1  B. 

AS.  112. 
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persons;^  and  it  is  doubtful  whether  the  railway  company  would 
have  been  justified  in  giving  such  preference  to  themselves  to  the  ex- 
clusion of  other  carriers,  even  though  it  was  necessary  in  order  to  en- 
able the  general  public  to  have  the  benefit  of  sending  late  parcels.^ 

Sec.  196.  Preference  in  delivering  Goods.  —  In  the  same  way  a 
company  is  guilty  of  undue  preference  when  they  favor  any  particu- 
lar person  in  the  delivery  of  goods.  Thus,  where  a  company  em- 
ployed an  agent  to  receive  goods  arriving  at  the  C.  station,  and 
deliver  them  to  the  consignees  in  the  town  of  C,  and  refused  to 
deliver  at  the  station  to  carriers  who  had  general  written  orders  from 
persons  in  the  town  authorizing  delivery  of  goods  arriving  for  them, 
but  required  written  orders  specifying  the  goods,  the  court  held  this 
to  be  an  undue  preference  to  the  company's  agent*  In  determining 
whether  or  not  an  undue  preference  has  been  given  either  in  the 
receipt  or  delivery  of  goods,  regard  must  be  had  not  only  to  the  con- 
venience of  the  public,  but  also  to  the  convenience  of  the  company. 
Thus,  where  a  company,  because  of  the  increase  of  its  business,  was 
compelled  to  separate  its  mineral  from  its  goods  traffic  at  its  0.  sta- 
tion, and  transferred  the  former  to  another  station,  but  retained  the 
mineral  traffic  at  0.  so  far  as  regarded  the  coals  of  the  corporation  of 
M.,  whose  gas-works  were  near  that  station,  and  communicated 
with  it  by  a  siding  so  that  traffic  could  be  removed  at  once,  it  was 
held  that  the  preference  was  not  undue.*  Any  arrangement  in  favor 
of  one  class  of  vehicles  entering  their  station  yards,  over  others  of 
the  same  class,  is  an  undue  preference,  where  it  is  shown  that  there 
is  no  such  want  of  space  as  to  warrant  it,  and  that  public  inconven- 
ience is  thereby  occasioned." 

Sec.  197.  Discrimination:  Undue  preference  as  to  Freights.  —  The 
question  of  undue  preferences  arises  most  frequently  in  reference  to 
the  rates  charged  for  the  transportation  of  goods.  It  may  be  said  that 
the  rule  is,  both  at  common  law  and  under  most  of  the  regulatory  stat- 
utes, that  under  like  circumstanceSy  and  for  the  same  class  of  goods,  the 
same  rates  should  he  charged  to  all?     Railways  are  held  to  the  strict- 

*  Palmer  r.  London,  Brighton,  &  South  &c  Ry.  Co. ,  4  C.  B.  N.  8.  738  ;  We«t 
Coast  Ry.  Co.  L.  R.  6  C.  P.  194.  v.  London,  &c  Ry.  Co.,  L.  R.  6  C.  P. 

'  Palmer  V.  London  &  South  Western    622. 
Ry.  Co.,  L.  R.  1  C.  P.  688.  »  Marriott  •.  London,  &c.  Ry.  Co.,  1 

*  Parkinson  v.  Great  Wefltem  Ry.  Co.,    C.  B.  n.  8.  499. 

L.  R.  6  C.  P.  554  ;  Fishboume  v.  Great         •  Ragan  v.  Aiken,  9  Lea  (Tenn.),  609  ; 

Southern,  &c.  Ry.  Co.,  19  Sol.  Jour.  859.  42  Am.  JRep.  689;  Johnson  v,  Pensacola, 

*  Lees  V,  Lancashire,  &c  Ry.  Co.,  18  &c.  R.  R,  Co.,  16  Fla.  626 ;  26  Am.  Refw 
SoL  Jour.  629.    See  also  Cooper  o.  London,  781. 
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est  impartiality  in  the  conduct  of  their  business,  in  withholding  all 
privileges  or  preferences  from  one  customer  which  are  not  extended 
to  all  others.  But  this  rule  is  subject  to  the  qualification,  that  where 
a  rate  of  freight  is  reasonable  for  all  customers,  contracts  for  a  less 
rate  may  be  made  in  special  cases,  when,  under  all  the  circum- 
stances, the  discrimination  is  re&sonable  and  just  The  discrimina- 
tion must  not  subject  others  to  unreasonable  disadvantages,  nor  must 
it  be  made  in  order  to  give  one  individual  a  preference,  to  the  disad- 
vantage of  another,  or  to  give  preference  and  advantage  to  one 
locality  to  the  prejudice  of  another  locality.  A  mere  discrimination 
in  favor  of  a  customer  is  not  unlawful  unless  it  is  an  unjust  dis- 
crimination.^ But  for  the  purpose  of  securing  freights  which  would 
otherwise  go  by  another  route,  especially  where  the  freighter  lives  at 
a  distance  from  its  route,  a  discrimination  in  rates  may  be  made  in 
his  favor,  provided  its  rates  to  persons  not  similarly  situated  are 
reasonable.'    So,  too,  it  may  discriminate  in  rates,  in  favor  of  persons 

^  Honston  k  Texas  Central  R.  R.  Co.  v,  tation  and,  as  far  as  possible,  in  accommo- 
Rust,  68  Tex.  98.  In  Cumberland  Valley  dation  ;  and  that  it  cannot  discriminate 
R.  R.  Co.'s  Appeal,  62  Penn.  St  218,  in  favor  of  itself  or  any  of  its  employes 
three  plaintiffs  filed  a  joint  bill  against  a  as  against  other  transporters, 
railroad  company,  averring  injury  to  their  *  In  Bagan  v,  Aiken,  ante.  By  the 
business  in  charging  improper  tolls,  mak-  ninth  section  of  the  act  incorporating  the 
dlscnmination  against  them,  etc.  It  was  RogersvUle  R.  R.  Co.,  it  was  provided 
held  that  a  community  of  interest  in  the  that  said  railroad  company  should  be 
plaintiffs  is  necessary  to  sustain  the  bill,  governed  by  the  provisions  of  the  Naah- 
One  plaintiff  who  was  not  especially  in-  vUle  &  Chattanooga  Railroad  charter, 
jured  in  the  matters  charged  was  held  not  and  should  have  the  same  rights  and 
to  have  any  ttcUtu  in  court,  and  could  not  privileges,  and  be  under  the  same  pen- 
complain  that  the  company  had  exceeded  alties  and  restrictions  as  said  company, 
its  franchises.  Unless  it  appears  upon  the  By  the  fourteenth  section  of  the  act  incor- 
face  of  the  bill  that  there  is  a  private  in-  porating  the  Nashville  &  Chattanooga 
jury,  it  is  demurrable  as  to  that  A  chaige  Railroad  Company,  it  is  provided  that  the 
against  a  railway  company  for  violating  a  chaiges  for  transportation  on  said  road 
public  franchise,  being  an  injury  common  shall  not  exceed  thirty-five  cents  per  hon- 
to  the  whole  public,  is  a  matter  for  the  dred  pounds  on  heavy  articles,  and  ten 
public  and  not  for  an  individual  to  redress,  cents  per  cubic  foot  on  articles  of  measure- 
The  rule  is  that  where  the  injniy  is  not  ment,  for  every  hundred  miles,  and  five 
greater  to  the  individual  than  to  the  whole  cents  a  mile  for  every  jMssenger.  The 
public,  the  remedy  is  with  the  public.  A  Rogersville  &  Jefferson  Railroad  Company 
railroad  company  had  authority  to  place  was  organized  under  its  charter,  and  built 
cars  on  its  road  or  to  permit  individuals  a  road  from  Rogersville  to  a  point  on  the 
to  place  cars  thereon,  and  to  charge  "  on  line  of  the  East  Tennessee,  Virginia,  k 
all  jToods,  etc.,  transported  on  its  road  not  Georgia  Railroad,  a  distance  of  fifteen  miles, 
exceeding  four  cents  a  mile  per  ton  for  toll  which  it  equipped  and  operated  for  several 
and  three  cents  for  transportation/*  It  yean  by  csarrying  freights  and  passengers 
was  held  that  these  were  two  subjects  of  as  a  common  carrier.  It  had  however  re- 
charge, one  for  the  use  of  the  road  and  the  ceived  State  aid  under  the  act  of  February 
other  for  power ;  and  that  on  a  railroad,  11,  1852,  and  subsequent  acts  amendatory 
equality  must  exist  in  rates  of  transpor-  thereof,  whereby  a  statutory  lien  or  mort- 
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shipping  large  quaiUities  of  freights^  over  those  shipping  small  quarUi- 
ties  only?    In  the  New  Hampshire  case  last  cited,  Allen,  J.,  said : 

gage  was  created  in  favor  of  the  State  upon  over  his  road,  has  entered  into  a  contract 

the  entire  road,  stock,  equipments,  super-  ¥dth  those  merchants  not  to  charge  them 

structure,  franchiBes  and  property  of  the  exceeding  fifteen  cents  per  hundred  pounds 

company,  as  security  for  the  bonds  of  the  on  any  and  all  articles  for  carriage  on  his 

State  issued  to  the  company  and  the  in-  road,  and  that  large  shipments  have  ac- 

terest  thereon.    The  company  having  failed  cordingly  been  made  over  the  road  to  these 

to  meet  its  obligations  under  the  contract  merchants.     The  complainants  allege  that 

with  the    State,   such    proceedings  were  this  discrimination  is  illegal,  and  ask  the 

taken  by  the  State  against  the  company  court  to  enjoin  the  defendant  from  so  dis- 

that  by  oider  of  court  the  road,  with  all  its  criminating.      The    demurrer    raises    the 

property,  effects,  and  franchises,  was,  on  questions  whether  the  defendant  is  liable 

the  20th  of  March,  1872,  sold  to  the  East  to  the  suit   individually  instead  of  the 

Tennessee,  Virginia,  ft  Georgia  Railroad  corporation,  and  whether  the  chai^ges  of 

Company,  and  the  sale  was  confirmed  on  freight  and  discrimination  complained  of 

November  18,   1878.     On  December  26,  are  authorized  by  the  charter  of  the  Rogers- 

1873,  the  purchaser  sold  and  conveyed  the  ville  k  Jefferson  Railroad  Company.     The 

road,  with  all  its  property,  franchises,  and  third  ground  of  demurrer  is  that  the  facts 

privileges,  to  W.  P.  Elliott,  and  on  Sep-  stated  in  the  bill  do  not  show  a  case  of 

tember  12,  1877,  Elliott  sold  and  conveyed  improper  discrimination  within  the  mean- 

the  same  property  to  the  defendant,  Aiken,  ing  of  the  franchises  under  which  the  de- 

who  has  since  operated  the  road  under  the  fendant  is  operating  his  road.     The  facts 

charter.    The  complainants  were  merchants  are  that  the  defendant,  to  induce  merchan  ts 

in  Rogersville,   engaged   in  buying  and  in  Lee  county,  Virginia,   and   Hancock 

selling  hardware,  family  groceries,  prod-  county,  Tennessee,  to  ship  over  his  road, 

uce,  implements  of  husbandry,  etc.,  and  instead  of  taking  a  different  route,  has 

have  been  so  carrying  on  business  since  the  entered  into  a  contract  with  them  not  to 

1st  of  January,  1879.     During  this  period  charge  exceeding  fifteen  cents  per  hundred 

they  bad  been  required  by  the  defendant  pounds  on  their  goods.     And  the  question 

to  pay  as  freight  for  articles  carried  on  said  is  whether  the  defendant  can  make  such  a 

road  of  fifteen  miles  from  Rogeraville  to  contract,  under  the  circumstances  stated, 

the  East  Tennessee,  Virginia,  &  Georgia  The  English  authorities  hold  that  at  com- 

road  from  twenty  to  twenty-five  cents  per  mon  law  the  common  carrier  is  not  bound 

hundred  pounds  on  heavy  articles  (no  arti-  to  carry  at  equal  rates  for  all  customera  in 

cles  of  measurement  having  been  shipped  like  condition.     The  authorities  are  col- 

to  them),  and  paid  him  accordingly,  the  lected  in  McDuffee  v.  Portland  &  Rochester 

gross  amount  of  their  payments  aggregating  R.  R  Co.,  52  N.  H.  480;  13  Am.  Rep.  72. 

about $4, 000.     The  court  said:  "The  com-  In  this  country,  the  courts  have  generally 

plainants  insist,  that  under  the  charter  of  held  otherwise,  and  that  statutes  prohibit- 

the  company,  the  legal  rate  of  freight  for  the  ing  discrimination  are  merely  declaratory 

length  of  said  road  would  only  be  five  and  of  the  common  law.     Sinking  Fund  Cases, 

one-quarter  cents  per  hundred  pounds,  and  99  IT.  S.  719;  Messenger  v.  Pennsylvania 

the  main  object  of  the  bill  is  to  recover  the  R.  R.  Co.,  36  N.  J.  L.  407, 531 ;  13  Am.  Rep. 

excess  of  payments  over  the  legal  rate  of  457.     Discrimination  in  rates  of  freight,  if 

charge.     The  bill  further  states  that  the'  fair  and  reasonable,  and  founded  on  grounds 

defendant,  as  an  inducement  to  other  mer-  consistent  with  the  public  interest,   are 

chants  in  Lee  county,  Virginia,  and  Han-  allowable.     Hersh  v.  Northern,  &c.  R.  R. 

cock  county,   Tennessee,    to    have   their  Co.,  74  Penn.  St.  181  ;  Chicago,  &c.  R. 

goods  shipped  to  Rogersville,  so  as  to  pass  R.  Co.  v.  People,  67  lU.  11 ;  Fitchbuig 


1  Concord  &  Portsmouth  R.  R  Co.  v.    Ransoms  v.  Eastern  Counties  By.  Co.,  1 
Forsaith,  59  N.  H.  122;  47  Am.  Rep.  122;    C.  6.  N.  8.  487. 
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"The  statute  requires  that  'the  rates  shall  be  the  same  for  all  per- 
sons and  for  like  descriptions  of  freight  between  the  same  points ; ' 
and  that  all  persons  shall  have  reasonable  and  equal  terms,  facilities, 
and  accommodations  for  the  transportation  of  themselves,  their  agents, 
and  servants,  and  of  any  merchandise  and  other  property,  upon  any 

R.  R.  Co.  V.  Gage,  12  Gray  (Mass.),  893.  therefore  weU  Uken.'*    But  in   England 
The  important  point  to  every  freighter  is  the  rule  is  otherwuie.    Thus,  three  firms 
that  the  charge  shall  be  reasonable ;  and  a  of  brewers  carried  on  business  at  B.,  and 
right  of  action  wiU  not  exist  in  favor  of  their  premises  respectively  were  connected 
any  one  unless  it  be  shown  that  unreason-  with  the  M.  Railway.     The  plaintiffs  were 
able  inequality  had  been  made  to  his  detri-  not  connected  with  either  the  M.  Railii^y 
ment.     A  reasonable  price  paid  by  such  a  or  the  defendant's  railway.     In  order  to 
party  is  not  made  unreasonable  by  a  less  prevent  the  traffic  of  the  three  firms  from 
price    paid    by   others.     Or,  as  said    by  passing  wholly  over  the  M.  Railway  and  to 
Cromfton,  J.,  to  the  plaintiff,  upon  the  divert  some  portion  of  it  to  its  own  line, 
trial  of  such  a  suit:  'The  charging  an-  the  defendant  agreed  to  cart  goods  gratni- 
other  party  too  little  is  not  charging  you  tously  between  its  station  at  B.  and  the 
too  much.'    Garten  v.  B.  k  E.  R.  R.  Co.,  premises  of  the  three  firms  respectively, 
1   B.   &  S.  112,   154,   165;   McDuffee  v.  and  it  also  allowed  certain  deductions  from 
Portland  &  Rochester  R.  R  Co.,  52  N.  H.  the  rates  chai^ged  to  the  three  firms  for  the 
430  ;  13  Am.  Rep.  72.     In  determining  carriage  of  their  goods,  the  effect  of  which 
whether  a  company  has  given  undue  pref-  was  that  their  goods  were  loaded  and  nn- 
erence  to  a  particular  person,  the  court  loaded  by  the  defendant  gratuitously.   The 
may  look  to  the  interests  of  the  company,  defendant  did  not  cart  gratuitously  for  the 
Ransome  v.  Eastern  Counties  Ry.,  1  C.  B.  plaintiff  between  his  premises  and  the  sta- 
N.  8.  437;  id.  135.     In  other  words,  if  the  tion,  and  it  did  not  allow  to  him  deductions 
charge  on  the  goods  of  the  party  complain-  similar  to  those  allowed  to  the  three  firms, 
ing  \b  reasonable,  and  such  as  the  company  After  carting  the  goods  for  the  three  firms 
would  be  required  to  adhere  to  as  to  all  gratuitously  and  allowing  them  the  deduc- 
persons  in  like  condition,  it  may  never-  tions  before  mentioned,  the  defendant  de- 
theless  lower  the  charge  of  another  person,  rived  a  profit  from  the  traffic,  and  it  had 
if  it  be  to  the  advantage  of  the  company,  not  any  intention  to  prejudice  the  plain- 
not  inconsistent  with  the  public  interest,  tiff.     It  was  held,  affirming  the  judgment 
and  based  on  a  sufficient  reason.     It  is  of  the  queen's  bench  division,  that  th« 
obvious  that  the  intention  of  the  defend-  gratuitous  carting,  loading,  and  unloading 
ant,  in  this  instance,  was  not  to  discrimi-  of  the  goods  for  the  three  firms  was  an  in- 
nate  against  the  complainants  in  favor  equality  in  favor  of  them  and  an  undue 
of  any  j^erson  of  the  same  place,  and  in  preference  granted  to  them  by  the  defend- 
the  same  condition.     His  object  was  to  ant,  and  was  in  contravention  of  8  and  » 
get  business  for  his  road  from  persons  at  a  Vict.,  ch.  20,  §  »0,  and  17  and  18  Vict., 
diiJtance  from  its  terminus,  which  other-  ch.  81,  §  2,  and  that  the  plaintiff  was  en- 
wise  would  iwich  their  destination  by  a  titled  to  maintain  an  action  to  recover  the 
different  route.    Under  these  circumstances  amounts  paid  by  him  to  the  defendant, 
we  cannot  see  that  the  contracts  complained  which  represented  the  cost  of  carting  his 
of  are  against  public  policy,  or  that  the  goods  between  his  premises  and  the  station 
complainants  have  been  damaged,  if  the  at  B.,  and  of  loading  and  unloading  the 
charges  on  their  goods  were  reasonable,  same.     Everahed  v,  London  &  Northwest- 
The  bill  contains  no  aUegation  that  the  em  Ry.  Co.,  L.  R.  8  Q.  B.  Div.  134;  20 
chaiws  made  against  and  paid  by  the  com-  Eng.  (Moak)  323;  London  k  Northwestern 
plainants   were    unreasonable.      Without  Ry.  Co.  v.  Everahed,  L.  R.  8  App.  Cases, 
such  an  averment  there  has  been  no  dam-  1029;  24  Eng.  (Moak)  625. 
age.    The  thiid  ground  of  demurrer  was 
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railroad  owned  or  operated  in  this  State,^  is  in  general  a  declaration  of 
the  common-law  doctrine  of  reasonable  compensation ;  and  no  con- 
struction which  establishes  an  arbitrary  rule  inconsistent  with  reason- 
able equality  in  rates  can  be  given  to  the  statute.  Absolute  equality 
in  the  price  rate  per  ton  for  the  carriage  of  aU  merchandise  of  the 
same  description,  over  equal  distances,  is  not  required,  but  a  price 
rate  which  shall  be  reasonably  equal  for  all.  By  enacting  that  *  the 
rates  shall  be  the  same  for  all  persons,  and  for  like  descriptions  of 
freight  between  the  same  points/  the  legislature  could  not  have 
intended  an  equality  that  is  absolute,  fixed,  and  unvarying,  if  such 
equality  is  unreasonable.  To  find  the  true  construction  of  the 
statute,  and  the  correct  meaning  of  the  terms  used,  the  whole  sec- 
tion must  be  considered  together.  The  first  clause,  requiring  that 
the  rates  shall  be  the  same,  is  illustrated  and  explained  by  the 
second  clause,  requiring  that '  all  persons  shall  have  reasonable  and 
equal  terms,'  etc.  Taken  together,  it  is  plain  that  no  arbitrary  rule 
of  absolute  equality,  but  one  of  reasonable  and  just  equality,  was 
intended.  By  the  fifth  section  of  %he  same  chapter,  the  amount  of 
passenger  travel  is  recognized  as  an  element  in  the  question  of  reas- 
onable compensation  for  passenger  transportation,  and  it  is  no  less 
material  in  freight  than  in  passenger  caniage.  It  cannot  be  pre- 
sumed that  the  legislature  intended  that  section  two  should  be  in 
conflict  with  the  common-law  doctrine  of  section  five,  nor  that  the 
first  part  of  section  two  should  be  at  variance  with  the  rest  of  that 
section.  And  it  has  been  decided  that  the  sale  of  tickets  to  passen- 
gers before  entering  the  cars,  at  a  price  less  than  that  required  of 
those  who  afterward  pay,  is  not  an  unreasonable  discrimination 
against  the  latter.^ 

"The  terms  of  the  statute  must  receive  the  interpretation  which 
long-established  usage  and  the  custom  of  the  commercial  world  have 
given  them.  That  custom,  in  all  branches  of  business,  always  has 
been,  and  is,  to  move,  care  for,  and  sell  a  large  amount  of  a  given 
commodity,  in  one  parcel  or  in  a  given  time,  at  a  less  price  rate  per 
pound,  yard,  or  ton,  than  a  smaller  quantity  of  the  same  commodity, 
distributed  in  many  and  smaller  parcels,  at  different  times.  The 
expense  of  handling,  carrying,  and  storing  the  smaller  amount  is 
much  greater,  pro  rata,  than  that  of  the  same  operations  upon  the 

1  Gen.  Stat.  ch.  149,  §  2 ;  Oen.  Laws,  ch.  163,  §  2  ;  McDaffee  v.  Railroad,  52  N.  H. 
430,  457  ;  13  Am.  Rep.  72. 

s  Hilliaid  v.  Goold,  34  N.  H.  230. 
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larger  amount  in  one  body ;  and  a  discrimination  in  favor  of  the 
larger  dealers  is  not  inequality,  but  reasonable  equality.  By  any 
other  construction  the  statute  would  defeat  itself;  for  taking  into 
account  the  lessened  expense,  pro  rata,  for  transporting  the  greater 
amount  of  property  in  a  single  body  or  in  a  given  time,  the  carrier 
would,  by  absolute  equality  of  rates  for  all  cases,  receive  a  greater 
price  rate  for  carrying  the  larger  quantity  than  the  smaller,  and 
thereby  make  an  uujust  discrimination  against  the  person  transport- 
ing the  larger  quantity  of  goods.  UnreasfmahU  equality  is  ineqtiality. 
The  regulation  of  the  plaintiffs,  demanding  a  greater  rate  for  the 
carriage  of  the  defendants'  goods  than  for  the  carriage  of  the  goods 
of  other  persons  who  furnished  a  larger  amount  than  the  defendants 
in  a  given  time,  was  not  unequal  nor  unlawful,  unless  it  was  an 
unreasonable  discrimination  against  the  defendants.  What  is  rea- 
sonable equality  in  the  rates  for  the  carriage  of  merchandise  of  the 
same  description  between  the  same  points,  and  whether  or  not  the 
rates  established  and  demanded  of  the  defendants  were  reasonably 
equal,  are  questions  of  &cts,  to  be  found  on  all  the  circumstances  of 
the  case  at  the  trial  term." 

So,  too,  it  may  discriminate  in  favor  of  one  doss  of  goods,  over 
others  of  a  different  class ;  and  by  goods  of  the  same  class  are  meant 
those  which  are  similar  in  those  qualities  which  affect  the  risk  and  ejo- 
pense  of  carriage,  and  are  conveyed  under  the  like  circumstances, 
where  the  labor,  risk,  and  expense,  are,  in  the  opinion  of  the  jury,  the 
same ;  ^  so  that,  in  order  that  the  charges  may  differ,  there  must  be 
a  difference  of  services  rendered,  or  of  circumstances  in  respect  of 
their  passage  over  the  rails.^  It  would  not  be  justified  in  favoring 
one  customer  in  competition  with  another.  Thus,  in  one  case,*  a 
company  had  made  arrangements  with  A.  to  carry  coal  for  him 
during  three  years,  from  Peterborough  to  various  places  on  their 
line  of  railway,  at  certain  rates ;  B.,  a  coal  dealer  at  Ipswich,  whose 
coal  came  to  him  by  sea,  sent  coal  to  various  places  on  the  same 
line,  and  the  company  charged  him  a  much  higher  rate  than  was 
paid  by  A.  in  proportion  to  the  distance  the  coal  was  carried, — the 
professed  object  of  the  difference  being  to  enable  A.,  whose  coal 
came  to  him  by  railway,  to  compete  in  the  coal  trade  of  the  dis- 
trict with  B.,  who  had  the  advantage  of  having  his  coal  brought  to 

1  WiLLKB,  J.,  in  Great  Western  Ry.  Co.  ».  Sutton,  L.  R.  4  H,  L.  226. 
«  London,  Ac  Ry.  Ca  v.  Evershed,  L.  R.  8  App.  Cas.  1029. 
t  fiansome  v.  Eastern  Counties  Ry.  Co.,  1  C.  B.  N.  s.  437. 
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him  by  sea.  It  was  held  an  undue  preference.  But  the  court  laid 
down  the  doctrine  that  in  determining  whether  any  unreasonable 
preference  had  been  given, "  the  courts  may  take  into  consideratiofi  the 
fair  interests  of  the  railway  itself  and  that  as  bearing  upon  the  ques- 
tion, the  circumstance  whether  the  company  might  not  carry  larger 
qitantities,  or  for  longer  distances,  at  lower  rates  than  smaller  quantities 
for  shorter  distances,  so  as  to  derive  eqtcal  profit  to  itself  Nor,  in 
England,  can  it  justify  a  discrimination  as  to  rates  upon  the  ground 
that  it  helps  to  introduce  a  new  traffic  over  its  line,  unless  it  is  also 
shovm  that  the  pecuniary  interests  of  the  company  are  thereby  affected  ;  ^ 
nor,  it  seems,  to  buy  off  a  rival  scheme.  Thus,  a  company,  under  a 
threat  from  a  coal  company  that  unless  it  would  haul  their  coal  at 
lower  rates,  it  would  construct  another  railway,  and  to  prevent  the 
building  of  such  road,  gave  the  coal  company  lower  rates  than  it 
gave  to  other  dealers,  and  the  court  held  that  it  was  an  uureasonable 
discrimination.*  Nor  will  a  difference  of  rates  be  justified  on  the 
ground  that  one  customer  has  natural  advantages  over  others  on  the 
Hne,  and  that  the  rates  charged  to  him  only  bring  him  on  an  equal- 
ity with  others  less  favorably  situated.^  Thus,  if  A.  and  B.  are  each 
the  proprietors  of  a  coal  mine,  and  both  send  their  coals  to  the 
same  market,  —  A/s  mine  being  within  twenty  miles  of  the  market, 
and  Wb  forty  miles;  in  order  to  place  A.  and  B.  on  an  equality  in 
the  market,  the  company  would  not  for  this  reason  alone  be  justified 
in  charging  A  the  same  rates  for  hauling  his  coals  to  the  market, 
that  are  charged  to  B.,  as  this  would  be  a  palpable  inequality  of 
rat^s,  to  deprive  A  of  his  natural  advantages.*  But  where  there  is 
a  competing  line  from  B.  and  not  from  A,  and  the  competing  road 
carries  the  freight  from  B.  at  the  same  rates  that  it  is  cai'ried  from 
A.,  the  company  would  be  justified  in  making  such  discrimination. 
Thus  the  Allegheny  Valley  Bailroad  crosses  the  Pennsylvania  Bail- 
road  at  Allegheny  Junction.  To  compete  more  successfully  with  the 
river  transportation,  the  Allegheny  Valley  Bailroad  Company  carried 
crude  oil  to  the  refineries  at  Pittsburgh,  and  the  manufactured  pro- 
duct back  to  Allegheny  Junction,  at  a  uniform  rate,  thus  giving  to 
the  refiner  at  Pittsburgh  as  favorable  terms  as  if  located  at  Alle- 

*  Ozlade  v.  North  EasteTD  Ry.  Co.,  1         •  Hawes  v.  Cockermouth,  &c.  Ry.  Co., 

C.  B.  N.  8.  454.    But  if  the  company  is  to  8  C.  B.  N.  s.  693. 

gain  bunDess  thereby,  is  not  this  of  itself        *  Ransome  v.  Eastern  Counties  Ry.  Co.^ 

sufficient  proof  of  pecuniary  interest  to  4  C.  B.  n.  s.  185. 
justify  the   company  in  making  special         ^  Ransome  v,  Eastern  Counties  Ry.  Co., 

rates  ?    Ragan  v,  Aiken,  ante.  amU, 
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gheny  Junction,  and  thereby  securing  a  uniform  rate  on  oil  from  the 
oil  regions  to  the  sea-boarA  It  was  held  that  to  deny  the  right  to 
make  Such  an  arrangement  would  be  an  unwarranted  interference 
with  the  management  of  the  business  of  the  railway,  and  deprive  the 
public  of  the  benefit  of  the  competition  to  which  it  is  justly  entitled. 
Railway  companies  have  an  undoubted  right  to  enter  into  a  just 
and  fair  arrangement  with  a  corporation  or  association  whereby  their 
business  will  be  increased,  although  the  effect  of  the  arrangement 
may  be  to  take  business  from  others.  With  a  view  of  inc7'easing 
their  business,  they  may  extend  more  favorable  terms  to  all  shippers, 
although  others  engaged  in  the  same  business  may  be  incidentally  in- 
jured  thereby.  The  fact  that  the  public  patronize  those  lines  of  trans- 
portation which  give  the  most  favorable  terms  constitutes  no  ground 
of  complaint^ 

A  company  cannot  make  less  rates  to  a  person  because  the  ship- 
per employs  its  agent  Thus,  where  a  company  advertised  to  convey 
goods  from  A.  to  C.  being  over  its  own  line  and  that  of  another  com- 
pany, at  the  rate  of  50s.  a  ton  provided  they  were  consigned  by  and 
to  their  own  agent  at  those  places,  but  if  consigned  through  any  one 
else  they  charged  52s.  6d,  per  ton,  it  was  held  to  be  an  unreasona- 
ble preference.^ 

1  Munhall  v.  Pennsylyania  B.  B.  Co.,  by  B.  at  a  chai*ge  of  is.  lOd.  per  ton.    The 

92  Penn.  St  150.  company,  who  had  power  under  their  acts 

*  Baxendalei;.  North  Devon  By.  Co.,  S  to  impose  their  own  rates  of  ehai*ge  for 

C.  B.  N.  8.  824.     In  England  it  is  held  carrying,  but  no  power  to  impose  tolls  for 

that  the  company,  when  engaged  in  a  sepa-  collecting  and  delivering,  raised  the  chai^ge 

rate  trade,  cannot  give  a  preference  in  rates  for  carrying  to  Ss,  id,,  being  the  aggregate 

to  itself.     Thus,  where  a  company  possessed  of  the  above  charges,  with  an  intimation 

of  a  line  from  B.  to  C.  advertised  to  con-  to  the  public  that  they  would  collect  and 

vey  goods  from  A.  to  C.  in  conjunction  deliver  goods  free  of   all  charge.      The 

with  another  company,  at  the  rate  of  50s.  real  purpose  of  this  arrangement  was  to 

per  ton,  provided  they  were  consigned  by  compel    persons    desiring  to  have    their 

and  to  their  ovm  agent  at  those  respective  goods  conveyed  by  the  railway  to  employ 

places,  but  if  consigned  through  any  one  the  company  to  collect  and  deliver  such 

else  they  charged  2«.  6<2.  per  ton  more,  it  goods,  and  thus  to  secure  this  business  and 

was  held  an  undue  preference.     Baxendale  the  profits  upon  it,  as  well  as  to  exclude 

V.  North  Devon  By.  Co.,  3  C.  B.   n.  s.  B.  from  competing  with  them  in  this  de- 

824.     A  company  may  not  give  an  undue  partment  of  business.    It  was  held  that 

preference  even  to  itself  in  respect  of  a  this  arrangement  was  an  undue  preference 

trade    independent    of   the    railway.     In  to  the  company  in  their  separate  capacity 

Baxendale  v.  Great  Western  By.  Co.  (28  of  carriers  other  than  on  the  line  of  rail- 

L.  J.  C.   P.  81 ;    5  C.  B.  N.  8.  886,  —  way,  and  also  an  undue  prejudice  to  B. 

Beading  case),  a  railway  company  formerly  The  ground  of  decision  was,  that  where  a 

charged  a  uniform  rate  of  8*.  %d,  per  ton  company  carries  on  some  other  business, 

on  all  goods  conveyed  on  their  line  be-  they  must  in  respect  of  such  business  be 

tween  B.  and  P.    The  goods  were  collected  taken  to  be  quoad  the  railway  in  the  posi- 

and  delivered  both  by  the  company  and  tion  of  third  parties ;  and  see  Carton  «. 
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Sec.  198.  Cirouxnstanoes  jnstifjring  a  Preference.  ^  It  was  early 
decided  in  England  that  when  the  statute  speaks  of  "  undue  or  un- 
reasonable preference  or  advantage/'  &c.,  it  implies  that  there  may 
be  advantage  to  one  person  or  to  one  class  of  traffic  that  would  not 
be  within  the  statute,^  and  that  in  considering  such  questions  the 
court  ought  to  take  into  account  the  fair  interests  of  the  railway 
company ;  *  and  the  adequacy  of  the  consideration  given  to  the  rail- 
way company  in  return  for  the  advantages  afilbrded  to  the  person 
preferred;^  and  the  fact  whether  or  not  they  are  willing  to  afford 
equal  treatment  to  aU  persons  under  the  like  circumstances.^ 

A  company  may  regulate  charges  according  to  the  relative  ex- 
pense to  themselves,  and  mere  inequality  of  charge  does  not  conclu- 
sively show  that  there  is  an  undue  preference.^    The  company  may 

Creat  Western  By.  Co.,  6  C.  B.  K.  8.  669;  bat  npon  what  is  reasonable  to  be  chai^ged 
Baxendale  v.  Great  Western  Ry.  Co.,  16  to  the  person  making  the  payment.  Can- 
('.  B.  M.  8.  137.  But  in  Baxendale  «.  ada  Southern  Ry.  Co.  v.  International 
Southwestern  Ry.  Co.,  L.  R  1  Ex.  87,  Bridge  Co.,  L.  R.  8  App.  Cas.  723.  In 
the  defendants  were  in  the  habit  of  Campbell  v.  Marietta,  &c.  R.  R.  Co.,  23 
carrying  goods  from  London  to  the  Isle  of  Ohio  St.  168,  where  a  railway  was  author- 
Wight,  by  their  own  railway  from  London  ized  to  chaise  not  exceeding  five  cents  per 
to  Southampton,  and  thence  by  tramway  ton  per  mile  when  the  same  is  transported 
and  steamer;  the  plaintiffs  also  carried  <Airi^  miles  or  more,  and  for  freight  trans- 
from  and  to  the  same  points,  using  the  ported  a  less  distance  such  reasonable  rate 
defendants'  line  from  London  to  South-  as  may  be  from  time  to  time  fixed  by  the 
ainpton,  and  thence  by  carts  and  steamer ;  company,  it  was  held  to  be  unreasonable 
the  plaintiffs  claimed  to  have  their  goods  to  fix  a  greater  rate  for  a  less  distance  than 
carried  by  the  defendants  from  London  to  thirty  miles,  than  the  maximum  allowed 
Southampton  at  a  sum  equivalent  to  the  for  the  full  thirty  miles.  Where  two  rail- 
defendants  through  charge  from  London  ways  are  consolidated  under  a  statute  per- 
to  the  Isle  of  Wight,  less  a  fair  charge  for  mitting  the  same,  each  charter  containing 
coUection  in  London  and  for  carrying  it  different  provisions  as  to  freight  charges, 
from  Southampton  station  to  the  Isle  of  each  charter  remains  in  fuU  force  after  the 
Wight ;  it  was  held  that  they  were  not  consolidation,  as  to  its  portion  of  the  road, 
entitled  to  this,' — the  delivery  beyond  their  and  the  provisions  of  each  as  to  freight, 
line  not  being  auxUiary  to  their  business  etc.,  must  be  regarded.  State  v.  Mobile, 
as  carriers  on  their  own  line,  and  therefore  &c  R.  R.  Co.,  50  Ala.  821;  Campbell  «. 
differing  from  a  case  of  delivery  in  the  im-  Marietta,  &c.  R.  R.  Co.,  23  Ohio  St.  168; 
mediate  neighborhood  of  a  station.  See  Mobile,  Ac  R.  R.  Co.  v.  Steiner,  61  Ala. 
also  Cumberland  Valley  R.  R.  Co.'s  App.,  569.  In  Alabama,  where  the  statute  allows 
62  Penn.  St.  218.  a  difference  of  fifty  per  cent  to  be  charged 

1  Nichohwn  v.  Great  Western  Ry.  Co.,  for  local  over  through  freight,  the  rate 

5  C.  B.  N.  8.  366.  charged  for  the  carriage  of   freight  the 

<  Ransomev.  Eastern  Counties  Ry.  Co.,  whole  length  of  its  road  furnishes  the 

'*'*^'    ^  basis,  —  that  is,  for  freight  taken  on  at  one 

*  Nicholson  «.  Great  Western  Ry.  Co.,  terminus  and  dischargwl  at  the  other,  — 
•'•^*  the  prevailing  rates  therefor  at  the  time 

*  But  see  Diphwys  Casson  Slate  Co.  v,  of  the  shipment  furnish  the  basis.  Mo- 
Pettiniog  Ry.  Co.,  82  L.  T.  n.  8.  271.  bile,  kc.  R.  R.  Co.  v,  Steiner,  anU  :  State 

*  Reasonableness  does  not  depend  upon  v.  Montgomery,  &c.  R.  R.  Co.,  ante, 
the  profits  which  the  company  may  Diakep 
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impose  a  scale  of  charges  on  goods  of  a  particular  character  different 
from  that  on  goods  of  another  character,  or  on  goods  over  one  part 
of  their  line  diiBTerent  from  what  is  charged  over  another  part  of  the 
same  line,  without  a  desire  to  favor  any  particular  kind  of  traffic  or 
any  particular  individual,  but  influenced  only  by  a  consideration  of 
the  expense  of  carriage.  And  a  company  will  be  justified  in  carry- 
ing goods  for  one  person  at  a  less  rate  than  that  at  which  they  carry 
the  same  description  of  goods*  for  another  person,  if  there  are  circuni' 
stances  which  reruier  the  cost  to  the  company  of  carrying  for  the  former 
less  than  the  cost  of  carrying  for  the  latter. 

It  is  open  to  a  railway  company  to  make  a  bai^in  with  a  person, 
provided  they  are  willing  to  make  the  same  "bargain  with  any  other 
person,  though  that  other  may  not  be  in  a  sitvation  to  avail  himself  of 
it.  If  a  million  tons  are  carried  for  A.  at  a  certain  rate,  B.  may 
demand  the  same  rate  for  the  same  quantity,  though  he  never  will, 
nor  can,  avail  himself  of  it,  because  his  dealings  are  too  small.^  So, 
a  company  may  make  a  proportionately  less  chaige  per  ton  for  goods 
carried  a  greater  than  for  goods  carried  a  less  distance.^  Nor  is  it 
an  undue  preference  for  a  company  to  carry  at  a  lower  rate  in  con- 
sideration of  a  guaranty  of  large  quantities  and  full  train-loads  at 
regvlar  periods,  provided  the  real  object  of  the  company  is  greater 
remunerative  profit  by  the  diminished  cost  of  carriage,  —  although 
the  effect  is  to  exclude  from  the  lower  rate  persons  who  cannot 
give  the  guaranty.* 

It  may  happen  that  a  scale  of  charges  and  other  terms  and  condi- 
tions are  so  arranged  for  short  distances,  small  quantities,  &c.,  as  to 
be  excessive,  unfair,  and  unreasonable,  as  compared  with  the  terms 
granted  for  large  quantities,  long  distances,  etc. ;  and  the  court  inti- 
mated that  if  this  point  had  been  raised  in  a  case  referred  to  *  it 
would  have  felt  bound  to  submit  these  matters  to  a  detailed  investi- 
gation by  an  engineer  or  traffic-manager  of  a  railway,  who  would  be 
able  by  calculation  to  arrive  at  a  satisfactory  result,  upon  the  princi- 
ples recognized  by  railway  companies  of  obtaining  the  greatest  quan- 
tity of  work  from  an  engine,  plant,  and  staff,  at  the  least  expense. 
In  other  words,  the  court,  while  recognizing  the  principle  that  the 

1  Evenlied  «.  London  k  Northwestern        *  Nicholson  «.  Great  'Western  By.  Co., 

By.  Co.,  L.  R.  8  Q.  B.  D.  185,  per  Brax-  5  C.  B.  K.  8.   866;   Greenop  «.  South- 

WELL,  L.  J.  eastern  By.  Co.,  20  Sol.  Jonr.  880. 

s  Strick  V.  Swansea  Canal  Co.,  16  C.  B         *  Nicholson  «.  Great  Western  By.  Co., 

V.  8.  246  ;  Foreman  v.  Great  £astem  By.  outs. 
Co.,  19  Sol.  Jonr.  774, 
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cost  of  carriage  to  the  company  being  leas  in  some  cases  than  others, 
and  other  circumstances,  may  be  grounds  for  graduated  and  varying 
charges,  has  indicated  that  it  is  prepared  to  ascertain  that  even  the 
varying  scales  and  terms  are  relatively  fair  and  reasonable,  so  that 
even  those  who  cannot  guarantee  the  most  favorable  terms  may  not 
be  charged  more  than  proportionately  higher  rates. 

For  the  convenience  of  their  traffic,  companies  are  sometimes 
obliged  to  divide  their  area  into  districts,  with  distinct  rates  and 
arrangements  applicable  to  each;  yet  if  such  districts  are  arranged  for 
the  convenience  of  the  company  and  not  to  give  any  preference  or 
partiality,  the  court  will  not  interfere.  Thus,  where  a  railway  com- 
pany had  created  districts  in  which  they  carried  coals  at  reduced 
rates  for  quantities  not  less  than  full  train-loads  of  200  tons,  and  so 
adjusted  those  districts  that  the  places  where  the  complainants,  the 
Ipswich  dealers,  traded  were  distributed  into  three  districts,  in  each 
of  which  the  traffic  was,  in  consequence  of  such  division,  insufficient 
to  enable  them  to  send  the  required  quantity,  and  avail  themselves 
of  the  lower  rates,  the  dealers  alleged  that  in  order  to  take  advan- 
tage of  the  reduced  rate,  they  would  necessarily  (in  consequence  of 
the  parts  to  which  they  traded  having  been  put  into  three  districts) 
have  to  send  three  separate  full  train-loads  from  Ipswich,  whereas 
the  districts  were  so  arranged  that  dealers  from  Peterborough  had 
the  places  in  which  they  dealt  all  in  one  district.  The  traffic-mana- 
ger swore  that  these  districts  were  arranged  solely  with  a  regard  to 
consumption,  and  not  with  any  view  of  preference ;  and  the  com- 
plainants did  not  fuUy  and  clearly  show  that  the  districts  could 
otherwise  have  been  arranged,  nor  clearly  establish  a  case  of  undue 
preference.^  The  company  afterwards  charged  the  reduced  rates  for 
the  carriage  of  coals  consigned  by  dealers  at  Peterborough,  in  the. 
prescribed  quantities  of  thirty-five  trucks  for  one  such  district, 
though  not  carried  by  the  company  in  one  train  all  the  .way,  —  the 
company,  for  their  own  convenience,  in  consequence  of  steep  gradi- 
ents which  would  otherwise  have  required  extra  steam  power,  de- 
taching at  an  intermediate  station  some  of  the  trucks  from  the  train, 
and  sending  them  on  afterwards  by  the  ordinary  goods  or  other  trains 
to  which  they  might  be  advantageously  attached.  None  of  the  coals 
were  ever  left  at  such  intermediate  station  for  consumption  there, 
but  were  all  carried  to  the  district  to  which  they  had  been  so  con- 
signed.    It  was  held  that  by  so  doing  the  company  had  not  given 

1  BanBome  v.  Eastern  Coonties  Ry.  Co.,  4  C.  B.  v,  a.  185. 
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an  undue  preference  to  the  consignors  at  Peterborough,  since  the 
tariff  being  valid  it  was  immaterial  how  the  company  carried 
coals  most  conveniently  to  themselves,  provided  the  tariff  was  not 
infringed.^ 

Where  a  company  has  districts  for  through  rates  extending  over 
long  distances,  they  are  not  bound  to  vary  the  rates  in  respect  of 
slight  distances.*  In  conclusion  it  may  be  said  that  from  the  cases 
both  in  this  country  and  in  England  it  appears  that  the  fair  interests 
of  the  railway  itself  are  entitled  to  consideration ;  but  this  must  be 
understood  as  confined  to  interests  in  their  capacity  of  railway  pro* 
prietors,  and  over  that  part  of  the  line  in  regard  to  which  the  com- 
plaint is  made,  and  not  extended  to  their  interests  in  distinct 
capacities,  or  in  undertakings  in  regard  to  which  they  virtually  stand 
in  the  relation  of  third  parties. 

That  due  regard  must  be  had  to  the  circumstances  which  cause 
the  trouble  or  expense  of  carrying  to  the  company  for  one  party,  or 
in  one  case  or  set  of  circumstances,  to  be  greater  than  in  another, 
provided  perfect  fairness  be  shown  by  the  company  in  dealing  with 
such  differences ;  and  that  due  attention  will  be  paid  by  the  couit 
to  reasons  for  preferential  dues  arising  out  of  long  distances,  large 
quantities,  wholesale  dealings  with  the  company,  and  generally  any 
other  things  which  reduce  the  trouble  and  cost  of  carrying  for  one 
party  as  compared  with  another. 

That  preferences  are  unjust  which  are  given  for  considerations 
wholly  irrespective  of  circumstances  which  could  make  the  incon- 
venience and  expenditure  for  carr}ring  the  preferred  partjr's  goods 
less  than  for  others ;  so  that  preferences  given  to  compete  with  other 
carriers,  or  to  keep  out  competing  lines  which  the  preferred  per- 
son threatens  to  promote,  or  to  induce  such  person  to  employ  the 
company  on  other  lines  or  undertakings  which  they  have  in  hand, 
or  otherwise  to  benefit  the  company,  irrespective  of  the  dues  for 
carrying,  have  met  with  no  favor  from  the  court.  So,  too,  it  is  un- 
doubtedly true,  that  preferences  may  be  made,  based  measurably 
upon  the  value  of  the  goods  shipped,  and  the  rates  which  they  can 
respectively  afford  to  pay  for  transportation,  and  the  relative  cost 
thereof  to  the  companies  in  view  of  the  circumstances.  Thus,  iron, 
grain,  cattle,  &c.,  which  find  their  way  to  market  over  long  lines  of 
railways  if  charged  at  anything  approximating  to  local  rates  over 

1  Ransomed  Eaatem Counties Ry.Ck).,         *  Uoyd  v.  Northampton  k  BaDbniy 
8  C.  B.  M.  8.  709.  By-  Co.  28  SoL  Jour.  628. 
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such  railways,  would  never  be  shipped,  for  the  reason  that  their 
entire  market  value  would  be  absorbed  in  freight  chaiges,  and  pub- 
lic policy  requires  that  all  such  articles  as  enter  into  every-day  con- 
sumption, and  are  so  to  speak  necessaries  of  life,  should  be  laid  down 
in  distant  markets  at  the  lowest  possible  rates.  Therefore,  such 
freights  coming  long  distances,  in  full  cars,  without  breaking  bulk, 
and  generally  forming  a  mere  addition  to  the  local  traffic  trains  over 
the  road,  it  would  be  highly  unjust  and  inequitable  to  say  that  rail- 
way companies  shall  not  be  permitted  to  carry  such  freight  at  a  much 
less  sum  per  ton  per  mile,  than  is  charged  for  their  local  traffic. 
Indeed,  in  determining  the  question  as  to  whether  or  not  rates  an. 
reasonable,  or  discrimination  is  unreasonable  or  unjust,  the  circum- 
stances must  be  looked  to,  the  character  of  the  freight,  the  distance 
it  is  to  be  hauled,  the  quantity,  its  value,  the  trouble  and  expense  of 
liandliug,  the  expense  of  hauling,  its  bulk,  and  all  the  matters  which 
form  material  elements  in  determining  such  questions. 

Sec.  199.  Charges  on  branch  Roads.  —  It  is  held  not  to  be  an 
unjust  discrimination  to  charge  higher  rates  upon  a  branch  road  than 
is  charged  upon  the  main  line.^ 

Sec.  200.  "Where  Charter  gives  a  Corporation  Power  to  fix  Rates, 
Rule.  —  Where  a  charter  is  subject  to  amendment  or  repeal,  an  act 
which  regulates  the  rates  to  be  charged  for  transportation  over  a 
railroad  does  not  operate  as  an  impairment  of  the  obligations  of  a 
contract,  although  the  charter  provides  that  the  corporation  may  by 
its  by-laws  establish  such  rates  of  toll  for  the  conveyance  of  persons 
and  property  as  they  shall  from  time  to  time  direct*  But  where  the 
charter  is  not  subject  to  amendment  or  repeal,  and  a  method  for  revis- 
ing such  rates  is  provided  in  the  act,  providing  that  in  no  case  shall 
the  rates  be  reduced  so  as  to  yield  less  than  a  certain  per  cent  on 
the  cost  of  the  road,  the  legislature  has  no  power  to  interfere.* 

Sec.  201.  Contract  made  with  two  or  more  Agents  is  entire.  «- 
Where  a  shipper  applies  to  the  local  freight  agent  of  a  railroad  com- 
pany to  get  the  rates  of  freight  upon  a  proposed  shipment  of  a  cer- 
tain amount  of  grain  to  a  given  point,  and  the  agent,  acting  by 
authority,  gives  him  the  rate,  and  he  agrees  to  ship  at  that  rate  and 
then  goes  to  the  master  of  trains  and  makes  arrangements  with  him 

1  Finnie  v.  Glasgow,  &c.  Railway,  2  626  ;  Illinois  Central  R.  R.  Co.  v.  People, 
Macq.  177.  108  id.  541. 

*  Illinois  Central  R.  R.  Co.  v.  People,  *  Nklson,  J.,  in  Rensselaer,  Ace.  R.  R. 
95  III  813;  Baggies  v.  IHlnois,  108  U.  S.    Co.  v.  Bennington  &  Rutland  R.  R.  Co., 

Ms.  (U.  S.  C.  C.)  1869. 
voT^  1.  —  87 
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for  the  requisite  number  of  cars  per  week  for  the  purpose  of  making 
such  shipment,  this  amouni»  to  a  special  contract  upon  the  part  of 
the  company  to  ship  at  the  rates  named,  and  to  furnish  cars  in  the 
manner  agreed  upon.^ 

Sec.  202.  Toila,  wliat  are.— The  word  "toll"  as  used  in  railway 
charters  and  statutes  relating  to  railways  is  held  to  be  a  tribute  paid 
for  passage,  such  a  sum  as  the  company  may  charge,  in  addition  to 
carriage,  for  transportation ;  and  where  a  charter  provided  that  the 
''toll  on  any  property  transported  shall  not  exceed  four  cents  per 
ton  per  mile  and  on  each  passenger  two  cents,"  it  did  not  restrict  the 
company  to  that  sum  for  the  carriage  of  freight,  etc,  but  was  the 
sum  in  addition  to  such  rates  which  the  company  might  charge.' 
The  right  to  take  toll  is  a  franchise  and  does  not  exist  unless  ex- 
pressly conferred.* 

Sec.  203.  lioaaad  Road :  Foreign  CorporationB,  fto. :  Inter-Stata 
Commeroe.  —  Where  a  corporation  leases  the  road  of  another  corpo- 
ration, it  becomes  subject  to  all  the  statutory  duties,  obligations,  and 
restrictions  imposed  upon  the  leasing  company.  Tlius  the  Erie  Bail- 
road  Company,  being  in  the  use  of  the  roads  and  franchises  of  the 
Paterson  and  Rumapo  Bailroad  Company,  and  Paterson  and  Hudson 
Bailroad  Company,  was  held  bound  by  the  rates  fixed  by  law  upon 
such  roads.^  So,  too,  it  is  entitled  to  aU  the  privileges  of  such  road. 
Thus,  the  New  York  Central  Company  having  by  a  contract,  which 
was  construed  to  be  a  lease,  run  and  operated  the  railway  of  another 
company,  it  was  held  that  it  had  the  right  to  chaige  such  rates  as 
were  legal  for  the  company  owning  the  leased  line.^  So  a  foreign 
corporation,  so  far  as  it  exercises  its  franchises  in  another  State,  is 
subject  to  its  control  Thus,  although  the  Erie  Bailroad  Company 
is  a  foreign  corporation,  it  is  at  the  same  time  domestic,  to  the  full 
extent  of  the  powers  and  franchises  confirmed  and  invested  in  it^  in 
New  Jersey,  and  in  an  action  ^i  tarn,  etc^  against  it  for  taking 
unlawful  toUs  on  parts  of  its  lines  in  New  Jersey,  the  company  may 
properly  be  considered  as  a  corporation  of  that  State,  and  amen- 
able as  such  to  the  provisions  of  the  statute  respecting  unlawful 
toUs,« 

1  Toledo,  &c  R.  B.  Co.  V.  Bobcrta,  71         *  McGregor  v.  Erie  B,  B.  Co.,  86  K. 

111.  640.  J.  Eq.  89. 

«  Boyle  V.  PhiUdolphii,  Ac  R.  B.  Co.,         »  Fisher  v.   New  York  Central,   tc 

54  Pcnn.  St  810.  B  R.  Co.,  46  N.  Y.  644. 

*  Cimden,  Ac  B.  B  Co.  «.  Briggs,  22        *  McGregor  v.  Erie  B  B  Co.,  86  K.  J. 

K.  J.  L,  623.  Eq.  116. 
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But  these  statutes  can  only  be  operative  as  to  freights  transported 
to  different  points  in  the  State  enacting  them,  and  can  have  no 
effect  upon  the  rates  charged  for  transportation  from  some  point  in 
the  State  to  some  point  in  another  State ;  because  an  attempt  to 
place  such  a  restriction  upon  carriers  would  operate  as  an  attempt 
to  regulate  commerce  between  the  States,  which,  under  the  constitu- 
tion,  is  the  peculiar  prerogative  of  Congress.^  In  the  Iowa  case  cited 
ante,^  this  question  was  fairly  raised  and  decided.  In  that  case  it 
appeared  that  the  plaintiffs  delivered  to  the  defendants  at  Ackley, 
Iowa,  to  be  shipped  to  Chicago,  Illinois,  129  car-loads  of  wheat,  and 
that  the  defendant  fixed  the  price  and  charged  for  freight  thereon 
thirty-seven  cents  per  100  pounds,  or  seventy-four  dollars  per  car- 
load of  20,000  pounds,  and  shortly  afterwards  120  cars  more  for 
which  the  defendant  charged  and  received  the  same  rates.  The  sum 
80  charged  and  received  by  the  defendant  was  in  excess  of  the 
rates  permitted  to  be  charged  under  the  statute  of  Iowa  then  in 
force,  and  the  action  was  brought  to  recover  such  excess.  The  court 
held  that  the  statute  h^d,  and  could  have  no  application  to  contracts 
for  the  shipment  of  freights  from  a  point  in  the  State  to  a  place  in 
another  State,  as  the  statute,  if  intended  to  have  such  an  application 
would  operate  as  an  attempt  to  regulate  commerce  between  the 
States,  and  would  therefore  be  unconstitutional  and  void.^ 

1  Carton  v,  Illinois  Central  R.  R.  Co.,  States.  Reading  R.  R  Co.  v.  Pennsyl- 
59  Iowa;  Hardy  v.  Atchison,  Topeka  vania,  15  Wall.  (U.  S.)  232;  Passenger 
&  Santa  Fe  R.  R.  Co.,  32  Kan.,  80  Cases,  7  How.  (U.  S.)  283;  State  v.  Wheel- 
Alb.  L.  J.  487  ;  Baltimore  &  Ohio  R.  R.  ing  Bridge  Co.,  18  id.  421  ;  Gibbons  v. 
Co.  V,  MaryUnd,  21  Wall.  (U.  S.)  466  ;  Ogden,  9  Wheat.  (U.  S.)  1.  There  is  a 
Reading  R.  R.  Co.  v.  Pennsylvania,  15  line  of  cases  determined  by  the  Supreme 
Wall.  (U.  S.)  232 ;  Passenger  Cases,  7  Court  of  the  United  States  which  hold 
How.  (U.  S.)  283  ;  City  of  Council  Bluffs  that  it  is  competent  for  the  States,  in  the 
V.  K.  C,  St.  J.,  &c.  R.  R.  Co.,  45  Iowa,  absence  of  legislation  by  Congress,  to 
338.  legislate  respecting  inter-State  commerce. 

3  Carton  v.  Illinois  Central  R.  R.  Co.,  But  those  cases  have  been  such  as  relate 

tuUe.  to  bridges  or  dams  across  streams  wholly 

s  RoTHCOGK,   J.,   said  :    "It    is  not  within  a  State,  police  laws,  laws  relating 

claimed  that  the  fixing  of  rates  of  fi-eight  to  pilots  of  vessels,  health  laws,  and  the 

shipped  from  one  State  into  another  is  like.     See  Cooley  v.  Board  of  Wardens, 

not  a  regulation  of  commerce.     'Anyreg-  12  How.   (IT.  S.)  299;  Oilman  v.  Phila- 

nlation  of  the  transportation  of  freight  delphia,  8  Wall.  (U.  S. )  713.    But  that 

upon  the  high  seas,  the  lakes,  the  rivers,  court  has  always  held  that  the  power  to 

or  npon  the  railroads,  or  other  artificial  enact  laws  upon   subjects   in   their  na- 

channels  of  communication,  is  a  regula-  ture   national,   and  not   merely  local,  is 

tion  of  commerce  itself.'    City  of  Council  exclusively  with  Congress.     In  Cooley  «. 

Bluffs  V.  K.  C,  St.  J.,  &  C.  B.  R.  R.  Co.,  Board  of  Wardens,   supra^    it    is    said  : 

45  Iowa,  338.     This  has  been  repeatedly  *  Whatever  subjects  of  this  power  are  in 

held  by  the  Supreme  Court  of  the  United  their  nature  national  or  admit  of  one  uni- 
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In  Kansas  the  qnestiou  was  also  presented,  and  decided  aoooid- 
ing  to  the  riile  stated  in  the  text    In  that  case  a  contract  was 

form  system  or  plan  of  regalatioD,  may  How.  299 ;  and  by  the  cases  of  Crandall 
juAtly  be  said  to  be  of  such  a  nature  as  to  v,  Nevada,  6  Wall.  (U.  S.)  35  ;  andGilnian 
require  exclusive  legislation  by  Congress.'  «.  Philadelphia,  3  id.  713.    But  this  doc- 
That  the  act  of  this  State,  assuming  that  trine  has  always  been  controverted  in  this 
its  object  and  purpose  was  to  control  and  court,  and  has  seldom,  if  ever,  been  stated 
regulate  the  shipments  of  freight  to  other  without  dissent.     These  decisions,   how- 
States,  is  of  the  character  last  defined,  ap-  ever,  all  agree  that  under  the  commerce 
pears  to  us  to  be  very  clear  ;  and  we  are  not  clause  of  the  Constitution,  or  within  its 
without  authority  upon  this  question,  and  compass,   there  are    powers  which  from 
from  a  source  which,  so  far  as  questions  their  nature  are  exclusive  in  Congress  : 
involving  the  construction  of  the  Federal  and  in  the  case  of  Cooley  v.  Board  of  War- 
Constitution  are    involved,  are    binding  dens,  it  is  said  that  whatever  subjects  of 
upon  this  court,  and  all  other  courts  in  this  power  are  in  their  nature  nstioxial,  or 
the  Union.    The  legislature  of  the  State  admit  of  one  uniform  system  or  plan  of  re- 
of  Pennsylvania  enacted  a  law  imposing  a  gulation,  may  justly  be  said  to  be  of  such 
tax  upon  freight  taken    up  within  the  a  nature  as  to  require  exclusive  legislation 
State  and  carried  out  of  it,  or  taken  up  by  Congress.'    In  the  case  of  Baltimore  4 
without  the  State  and  carried  within  it.  O.  R.  R.  Co.  v.  Maryland,  21  Wall.  ( U.  S. ) 
The  Pennsylvania  Railroad  Company  re-  456,  it  was  determined  that  the  charter  oC 
fused  to  pay  the  tax  upon  the  ground  that  the  Baltimore  and  Ohio  Railroad   Covn- 
the  law  was  unconstitutional  and  void,  in  pany  for  constructing    and    operating  s 
conflict    with    the    Constitution    of  the  branch  railroad  from  Baltimore  to  Wash- 
United  States,  which  ordains  that  '  Con-  ington,  upon  a  stipulation  contained  is 
gress  shall  have  power  to  regulate  commerce  the  charter  that  the  company  should  pay 
with  foreign  nations  and  among  the  sev-  the  State  of  Maryland  one-fifth  of  the 
eral  States.'      In  the  case  of   the  State  amount  of  money  received  for  the  trans- 
Freight  Tax,  15  Wall.  232,  involving  the  portation  of  passengers,  was  not  an  infrao- 
validity  of  this  act,  it  was  held  that  the  tion  of  the  Federal  Constitution  as  being 
tax  imposed  thereby  was  upon  the  freight  a  regulation  of  inter-State  commerce.     It 
carried,  and  that  it  was  a  regulation  of  is  there  said :  '  The  exercise  of  power  on 
iiiter-State    transportation    or   commerce  the  part  of  the  State  is  very  different  from 
among  the  States.     The  court  in  that  case  the  imposition  of  a  tax  or  duty  upon  the 
aays  :  *  If  then,  this  is  a  tax  upon  freight  movements  or  operations  of  commerce  be- 
carried  between  States  and  a  tax  because  tween  the  States.     Such  an  imposition, 
of  its  transportotion,  and  if  such  tax  is  in  whether  relating  to  persons  or  goods,  we 
effects  regulation  of  inter-State  commerce,  have  decided  the  States  cannot  make,  be- 
the  conclusion  seems  to  be  inevitable  that  cause  it  would  be  a  regolation  of  com- 
it  is  in  conflict  with  the  Constitution  of  merce  between  the  States  in  a  matter  in 
the  United    States.*      In   Henderson  v,  which  uniformity  is  essential  to  the  rights 
New  York,  92  U.  S.  272,  the  following  of  all,  and  therefore  requiring  the  exda- 
language  is  used:  *It  is  said«  however,  si  ve  legislation  of  Congress.'     In  that  oaae 
that  under  the  decisions  of  this  court  the  State  of  Maryland  in  granting  the 
there  is  a  kind  of  neutral  ground,  espe-  charter  especially  reserved  the  right  to 
cially  in  that  covered  by  the  regulation  part  of  the  earnings  of  the  road,  and  the 
of  commerce,  which  may  be  occupied  by  power  to  do  so  was  upheld  upon  the  prin- 
the  State,  and  its  legislation  be  valid  so  ciple  that  if  the  State  had  itself  built  the 
long  as  it  interferes  with  no  act  of  Con-  road  and  operated  it,  it  would  have  been 
gress,   or  treaty  of    the  United    States,  entitled  to  its  eaminga.      The  cases  of 
Such  a  proposition  is  supported  by  the  State  v,  Munn,  94  U.  S.  113  ;  Chica^ 
opinions  of  several  of  the  judges  in  the  &c  R.  R.  Ca  v.  lows.  id.  155 ;  and  Peck 
Passenger  Cases  ;  by  the  decisions  of  this  v.  C.  k  N.  W.  R.  R.  Co.,  id.  164,  do  not 
court  in  Cooley  v.  Board  of  Wardens,  12  appear  to  ns  to  sanction  the  validity  of 
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entered  into  iu  St  Louis,  Missouri,  for  the  shipment  of  a  quantity  of 
freight  to  the  plaintiff  from  that  point  to  Hutchinson,  Kansas,  for 
which  he  was  charged  the  usual  through  rates,  which  however  were 
in  excess  of  the  rates  allowed  by  the  statutes  relative  to  freight 
charges  then  in  force  in  Kansas.  The  action  was  brought  to  recover 
such  excess,  but  the  court  ^  held  that  the  action  could  not  be  main- 
acts  of  the  State  legiakture  regulating  the  merchandise  from  a  place  in  one  State  to 
transportation  of  freight  and  passengers  a  place  in  another  is  commerce  among  the 
between  the  States.  They  merely  deter-  States,  or  inter-State  commerce  ;  that  to 
mine  the  power  of  the  States  to  fix  reason-  fix  or  limit  the  chai^ges  for  such  transport 
able  warehouse  charges,  and  reasonable  tation  is  to  regulate  commerce  ;  that  a 
charges  for  transportation  of  freight  statute  fixing  or  limiting  such  chaiges  for 
within  the  boundaries  of  the  States  re-  transportation  from  places  in  one  State  to 
spectirely,  and  that  when  such  power  is  places  in  another  is  a  regulation  of  com- 
exercised,  although  it  may  incidentally  af-  merce  among  the  States  ;  that  the  power 
feet  commerce  between  the  States,  yet  the  to  regulate  such  commerce  is  vested  by 
laws  of  the  States  are  not  regulations  of  the  Constitution  of  the  United  States  in 
inter-State  commerce,  because  of  such  in-  Congress.  Keiser  v.  111.  Cent  R.  K.  Co., 
ddental  results.  That  it  was  not  in-  16  Am.  k  Eng.  R.  Cas.  40 ;  Louisville  k 
tended  in  those  cases  to  uphold  legislation  N.  B.  R.  Co.  r.  Railroad  Com.  of  Tenn., 
like  that  under  consideration  in  this  case,  id.  1;  Carton  «.  l\\.  Cent.  R.  R.  Co.,  59 
it  appears  to  us  is  conclusively  shown  by  Iowa,  148 ;  6  Am.  &  Eng.  Cas.  817,  and 
the  reasoning  in  the  later  cases  of  Hall  v.  the  authorities  there  cited.  The  debat- 
De  Cuir,  95  U.  S.  485,  and  Han.  &c.  R.  R.  able  question  is,  how  far  this  power  is 
Co.  V.  Husen,  95  id.  465*  It  was  also  held  concurrent.  May  a  State  act  until  its 
that  the  fact  that  the  contract  was  entire  legislation  is  superseded  or  interfered  with 
did  not  subject  it  to  the  laws  of  Iowa,  but  by  Congress  ?  In  other  words,  may  Ean- 
that  it  did  prevent  a  recovery  for  the  ex-  sas  control  or  regulate,  within  its  limits, 
oess  of  charge  upon  the  number  of  miles  the  charges  for  transix>rtation  of  goods 
which  the  freight  was  hauled  in  that  shipped  from  another  State,  under  a  con- 
State."  tract  made  in  that  State,  to  a  place  in  this 
1  In  Hardy  v.  Atchison,  Topeka,  ftc.  State?  We  suppose  it  will  be  conceded 
R.  R.  Co.,  ante^  Horton,  C.  J.,  said :  that  Kansas  can  pass  no  law  which  seeks 
"  The  contention  is,  that  any  statute  fixing  to  fix  or  limit  the  charges  for  the  carriage 
or  limiting  the  charges  for  transportation  of  goods  over  the  lines  of  its  railroads 
of  goods  from  a  place  in  one  State  to  a  which  pass  over  its  territory,  but  neither 
place  in  another  is  an  attempt  to  regulate  originate  nor  terminate  within  it,  as,  for 
commerce  between  the  States,  and  that  instance,  goods  passing  from  Missouri  to 
such  a  statute  is  invalid  as  a  regulation  Colorado,  Texas,  or  New  Mexico.  We 
of  inter-State  commerce.  In  support  of  suppose  it  will  be  conceded,  also,  that 
this,  it  is  asserted  that  the  exclusive  right  it  is  beyond  the  power  of  Kansas  to  fix 
to  regulate  inter-State  commerce  is  ex-  the  whole  charge  for  the  carriage  of  goods 
pressly  confided  by  the  Constitution  of  from  a  point  in  the  State  to  a  point  in 
the  United  States  to  Congress  by  article  1,  another.  This  would  be  an  attempt  to 
section  8,  which  declares  that  '  the  Con-  give  our  laws  an  extra-territorial  force, 
gress  shall  have  power  ...  to  regulate  If,  however,  the  power  of  Congress  to 
oommeroe  with  foreign  nations,  and  among  regulate  commerce  among  the  States,  — 
the  several  States,  and  with  the  Indian  inter-State  commerce, — whieh  consists, 
tribes.'  The  Federal  courts  have  estab-  among  other  things,  in  the  carriage  of 
lished  that  the  transportation  of  mer-  persons  and  the  transportation  of  goods 
chandise  from  place  to  place  by  railroad  from  one  State  to  another,  is  exclusive, 
is  commeice ;   that  the  transportation  of  then  section  57  could  not  fix  or  limit  the 
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tained,  as  the  statute  could  have  no  application  to  the  lates  charged 
upon  freight  shipped  from  another  State  to  some  point  in  that  State 

chai^ges  in  controreny.    This  question  is    doubt,  often  been  aigued,  and  sometimes 
one  upon  which  the  decisions  of  the  Su-    intimated   by  the  court,  that  so  &r  as 
preme  Court  of  the  United  States  are  finaL     Congress  had  not  legishited  on  the  sub- 
We  shaU  therefore  refer  to  the  more  im-    ject,  the  States  may  legislate  respecting 
portant  of  those  a4Judication8.     In  Gran-    inter-State  commerce  ;   yet^  if  they  can, 
dall  V.  State  of  KeTada,  6  WalL  (U.  S.)    why  may  they  not  add  regulations  to  com- 
S5,  a  statute  of  Nevada  which,  in  effect,     merce  with  foreign  nations  beyond  those 
laid  a  tax  upon  every  traTeller  passing    made   by  Congress,   if   not  inconsisteDt 
through  or  beyond  its  territorial  limits,    with  them?     For  the  power  over  both 
was  adjudged  to  be  invalid,  but  not  on    foreign  and  inter-State  commerce  is  oon- 
the  ground  that  it  wsa  a  regulation  of  in-    ferred  upon  the  Federal  legislature  by  the 
ter-State  commerce.    Chief-Justice  Chasb    same  words ;   and  certainly  it  has  never 
and  Mr.  Justioe  Cliffobd  dissented  from    yet  been  decided  by  this  court  that  the 
this  conclusion,  and  pronounced  the  act  to    power  to  regulate  inter-State  as  well  as 
be  a  regulation  of  inter-State  commerce    foreign  commerce  is  not  exclusively  in 
exclusively  within  the  jurisdiction  of  Con-    Congress.  .  .  .  Inter-State  transportation 
greas.    In  the  case  of  the  State  Freight    of  passengers  is  beyond  the  reach  of  a 
Tax,  15  WalL  (U.  S.)  232,  a  sUtute  of    State  legislature.  .  .  .  Merchandise  is  a 
Pennsylvania  which,  in  effect,  laid  a  tax    subject  of  commerce ;    transportation    is 
upon  all  freight  taken  up  within  the  State    essential  to  conmerce ;  and  every  burden 
and  carried  out  of  it,  or  taken  up  ii-ithout    laid  upon  it  is,  pro  tanto,  a  restriction, 
and   brought  within  it  by  any  railway.     Whatever,  therefore,  may  be  the  true  doc- 
was  adjudged  to  be  void.    The  decision    trine  respecting  the  exclusiveness  of  the 
was  placed  solely  upon  the  ground  that    power  vested  in  Congress  to  regulate  com- 
the  law  was  a  regulation  of   commerce    merce  among  the  States,  we  regard  it  as 
among  the  States,  and  was  invalid,  al-    established  that  no  State  can  impose  a  tax 
though  Congress  had  never  legislated  in    upon  freight  transported   from  State  to 
reference  to  the  same  subject-matter.    Mr.    State,  or  upon  the  transporter,  because  of 
Justioe  Strong,  in  delivering  the  opinion,    such  transportation.'    In  Welton  v.  State 
said :   'The  tax  upon  freight  transported    of  Missouri,  91  U.  S.  275,    Mr.  Justice 
from  State  to  State  is  a  regulation  of  inter-    Field  said  :  '  It  will  not  be  denied  that 
State  tiansportation,  and  therefore  a  ng-    that  portion  of  commerce  with  foreign 
uUtion  of  commeroe  among  the  States.    It    countries  and  between  the  States  which 
U  a  rule  prescribed  for  the  transporter,  by    consists    in    the  transportetion  and   cx- 
which  he  is  to  be  controlled  in  bringing    change  of  commodities  is  of  national  im- 
the  sobjecte  of  commerce  into  a  State  and    portonce,  and  admits  and  requires  uni- 
in  taking  them  out.  ...  If,  then,  this    formity  of  regulation.    The  reiy  object  of 
is  the  tax  upon  freight  carried  between    investing  this  power  in  the  general  gov- 
States,  and  a  tax  because  of  its  transpor-    emment  was  to   insure  this  uniformity 
Ution,  and  if  such  tax  is  in  effect  a  reg-    against  discriminating   State  legislation, 
ulation  of  inter-State  commeree,  the  con-    .  .  .  The  fact  that  Congress  has  not  seen 
elusion  seems  to  be  inevitable  that  it  is    fit  to  prescribe  any  specific  rules  to  govern 
in  conflict  with  the  Constitution  of  the    inter-State  commerce  does  not  affect  the 
United  States.     It  \b  not  necessary  to  the    question.     Its  inaction  on  this  subject, 
present  case  to  go  at  laige  into  the  much-    when  considered  with  reference  to  its  1^- 
debated  question  whether  the  power  given    lation  with  respect  to  foreign  commerce, 
to  Congress  by  the  Constitution  to  reg-    is  equivalent  to  a  declaration  that  inter- 
ulate  commerce  among  the  States  is  ex-    Stote  commerce  shall  be  free  and  untram- 
clusive      In  the  earlier  decisions  of  this    melled/    In  P^  R  Co.  v.  Husen,  95  U.  8. 
court,  it  was  stated  to  have  been  so  en-    465,  Mr.  Justice  Strong  said :   •  What- 
tirely  vested  in  Congress  that  no  part  of    ever  may  be  the  power  of  a  State  over 
it  can  be  exeroised  by  a  State.     It  has,  no    commerce  that  is  completely  internal,  it 
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or  vice  verm,  placing  their  decision  upon  the  same  ground  on  which 
the  Iowa  court  placed  its  decision. 

cftik  no  more  prohibit  or  regulate  that  lation  to  commerce  ab  a  carrier  of  mes- 
which  is  inter-State  than  that  which  is  aages  that  a  railroad  company  does  as  a 
with  foreign  nations.  Power  over  one  is  carrier  of  goods.  Both  companies  are  in- 
given  by  the  Constitution  ot  the  United  stnunents  of  commerce,  and  their  basineas 
States  to  Congress  in  the  same  words  in  is  commerce  itself.  ...  A  specific  tax  on 
which  it  is  given  over  the  other,  and  in  each  message,  so  far  as  it  operates  on  pri- 
both  cases  it  is  necessarily  exclusive,  vate  messages  sent  out  of  the  State,  is  a 
That  the  transportation  of  property  from  regulation  of  foreign  and  inter-State  com- 
one  State  to  another  is  a  branch  of  inter-  merce,  and  beyond  the  power  of  the  State.' 
State  commerce  is  undeniable,  and  no  In  Steamship  Co.  v.  Board  of  R.  R.  Corn- 
attempt  has  been  made  in  this  case  to  missioners,  18  Fed.  Rep.  10,  Mr.  Justice 
deny  it  .  .  .  This  court  has  heretofore  Field  said  :  *  It  was  at  one  time  a  sub- 
stated  that  inter-State  transportation  of  ject  of  much  discussion,  and  some  dis- 
passengeis  is  beyond  the  reach  ot  a  State  agreement  among  judges,  whether  the 
legislature  ;  and  if,  as  we  have  held.  State  power  conferred  upon  Congress  to  reg- 
taxationofpersonspassingfrom  one  State  to  ulate  commerce  is  exclusive  in  its  char- 
auother,  or  a  State  tax  upon  inter-State  acter,  or  concurrent  with  that  of  the 
transportation  of  passengers,  is  prohibited  States.  By  recent  decisions,  this  ques- 
by  the  Constitution,  because  a  burden  tion  has  been  put  at  I'est.  When  the 
upon  it,  a  fortiori,  if  possible,  is  a  State  subject  upon  which  Congress  can  act  un- 
tax upon  the  carriage  of  merchandise  from  der  this  power  is  national  in  its  character. 
State  to  State.  Transportation  is  essen-  and  admits  and  requires  uniformity  of  reg- 
tial  to  commerce,  or,  rather,  it  is  com-  nlation  affecting  alike  all  the  States,  then 
merce  itself,  and  every  obstacle  to  it,  or  the  power  is  in  its  nature  exclusive :  but 
burden  laid  upon  it,  by  legislative  author-  when  the  subject  upon  which  the  power  is 
ity,  is  regulation.*  In  Hall  v,  DeCuir,  to  act  is  local  in  its  operation,  then  the 
95  U.  S.  485,  Chief  Justice  Waite  said :  power  of  the  State  is  so  far  concurrent 
*We  think  it  may  safely  be  said  that  that  its  action  is  permissible  until  Con- 
State  legislation  which  seeks  to  impose  a  gnfss  interferes  and  takes  control  of  the 
direct  burden  upon  inter-State  commerce,  subject.  Of  the  former  class  is  all  that 
or  to  interfere  directly  with  its  freedom,  portion  of  commerce  with  foreign  coun- 
does  encroach  upon  the  exclusive  power  of  tries  and  among  the  States  which  con- 
Congress.  ...  If  each  State  was  at  lib-  sists  in  the  carriage  of  persons,  and  the 
erty  to  regulate  the  conduct  of  carriers  transportation,  purchase,  sale,  and  ex- 
while  within  its  jurisdiction,  the  confu-  change  of  commodities.  From  necessity 
sion  likely  to  follow  could  not  but  be  there  can  be  but  one  rule  in  such  cases  for 
productive  of  great  inconvenience  and  all  the  States,  and  the  only  power  com- 
unnecessary  hardship.  Each  State  could  petent  to  prescribe  a  uniform  rule  is  one 
provide  for  its  own  passengers  and  reg-  which  can  act  for  the  whole  country.  Its 
ulate  the  transportation  of  its  own  fi-eight,  inaction  in  such  cases  is  therefore  an 
regardless  of  the  interest  of  others.  Nay,  equivalent  to  a  declaration  that  such 
more,  it  could  prescribe  rules  by  which  a  commerce  shall  be  free  from  State  inter- 
carrier  must  be  governed  within  the  State  ference.'  See  also  Pullman  Southern 
in  respect  to  passengers  and  property  Car  Co.  v,  Nolan,  19  Central  L.  J.  869 ; 
brought  from  without.  On  one  side  of  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  1:  The 
the  river  or  its  tributaries  he  might  be  Daniel  Bill,  10  Wall.  (U.  S.)  665;  City  of 
required  to  observe  one  set  of  rules,  and  Council  Bluffs  v.  R.  R.  Co.,  45  Iowa,  888  ; 
and  on  the  other  another.  Commerce  can-  Passenger  Cases,  7  How:.  (U.  S.)  288; 
not  flourish  in  the  midst  of  such  embar-  State  of  Penn.  v.  Wheeling  Bridge  Co., 
lassments.'  In  Telegraph  Co.  t;.  Texas,  18  id.  481 ;  Cooley  v.  Board  of  Wardens, 
105  U.  S.  460,  Waite,  C.  J.,  said :  *  A  12  id.  299 ;  Oilman  v.  Philadelphia,  8 
telegraph  company  occupies  the  same  re-  Wall.  (U.  S.)  713.     From  these  author- 
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But  in  Illinois  a  different  doctrine  is  held ;  and,  while  it  is  ad- 
mitted that  Congress  has  the  exclusive  power  to  regulate  commerce 

ities,  and  the  cases  therein  cited,  we  think  Carton  v,  B.  R.  Co.,  supra,  uaea  the  fol- 
it  is  conclusively  settled  that  the  portion  lowing  langaage  :  '  The  cases  of  State  v. 
of  either  inter-State  or  foreign  commerce  Mann,  94  U.  8.  118 ;  R.  R.  Co.  v.  Iowa, 
which  consists  in  transit  or  traffic,  —  in-  id.  155;  and  Peik  «.  C.  &  N.  W.  R.  R. 
eluding  transportation  in  all  forms,  by  Co.,  id.  164,  do  not  appear  to  us  to  sane- 
land  or  by  water,  and  the  purchase,  sale,  tion  the  validity  of  acts  of  the  State  leg- 
or  exchange  of  goods, — is  national,  and  islature  regulating  the  transportation  of 
susceptible  of  a  uniform  plan  of  regulation,  freight  and  passengers  between  the  States, 
and  is  therefore  under  the  exclusive  con-  They  merely  determine  the  power  of  the 
trol  of  Congress.  Even  if  Congress  has  statutes  to  fix  reasonable  warehouse  chaiges 
not  seen  ht  to  prescribe  any  specific  rules  and  reasonable  charges  for  transportation 
to  govern  inter-State  commerce,  that  does  of  freight  within  the  boundaries  of  the 
not  affect  the  question.  'Its  inaction  on  States  respectively;  and  that  when  such 
this  subject,  when  considered  with  refer-  power  is  exercised,  although  it  may  inci- 
enoe  to  its  legislation  with  respect  to  for«  dentally  affect  commerce  between  the 
eign  commerce,  is  equivalent  to  a  declara-  States,  yet  the  laws  of  the  States  are 
tion  that  inter-State  commerce  shall  be  not  regulations  of  inter-State  commerce 
free  and  untnimmeUed.*  State  v.  Saun-  because  of  such  incidental  results.  That 
ders,  19  Kan.  127;  Welton  v.  State  of  it  was  not  intended  in  those  cases  to  ap- 
Missouri,  supra.  Our  opinion  is,  there-  prove  legislation  like  that  under  considera- 
fore,  that  section  57,  which  was  repealed  tion  in  this  case,  it  appears  to  us  is  con- 
by  the  legislature  in  1888,  if  intended  to  dusively  shown  by  the  reasoning  in  the 
apply  to  inter-State  commerce,  was  in  vi-  latter  cases  of  Hall  v,  DeCuir,  95  U.  S. 
elation  of  the  Constitution  of  the  United  485,  and  R.  R.  Co.  v.  Husen,  id.  465.' 
States,  and  therefore  void.  The  conclu-  In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Rail- 
sion  we  have  reached  could  not  be  dis-  road  Com.  of  Tenn.,  supra,  Hammond,  J., 
pnted  were  it  not  for  the  case  of  Peik  v.  in  commenting  upon  the  Peik  case,  says  : 
Chicago  &  N.  W.  R.  R.  Co.,  94  U.  S.  *In  the  Wisconsin  case,  the  next  in  the 
164  ;  and  the  language  of  the  court  in  series  of  the  Granger  cases,  the  court 
State  V,  Munn,  id.  183 ;  and  R.  R.  Co.  «.  mainly  deals  again  with  what  were  evi- 
Iowa,  id.  155.  We  confess  it  is  difiicult  dently  considered  by  all  more  important 
to  reconcile  these  three  cases  with  the  questions.  Circuit  Judge  Drummond 
principles  which  have  been  settled  by  the  tells  us  that  question  was  scarcely  ar- 
prior  and  subsequent  course  of  decision  of  gued  at  all  in  the  court  below,  and  evi- 
the  United  States  Supreme  Court,  if  they  dently  it  was  only  incidentally  considered 
decide  that  until  Congress  acts  in  refer-  in  the  Supreme  Court  6  Hiss.  177.  The 
ence  to  iuter-State  commerce  the  legis-  Wisconsin  act,  unlike  ours,  contained  an 
lature  of  a  State  may  regulate  the  trans-  exception  which  excluded  from  its  opera- 
portation  of  freight  and  passengers  among  tion  aU  rates  of  chaiges  for  "carrying 
the  States.  These  cases  were  decided  in  freight  which  comes  from  beyond  the 
1876,  and  the  opinion  in  the  Peik  case  boundaries  of  the  State,  and  to  be  carried 
was  delivered  by  Chief  Justice  Waite  ;  across  or  through  the  State."  Possibly, 
yet  in  the  case  of  Hall  v.  DeCuir,  supra,  notwithstanding  its  terms,  the  act  may 
decided  the  next  year,  1877,  the  Chief  have  been  construed,  within  the  purview  of 
Justice  quotes  approvingly  what  was  said  this  exception,  not  to  apply  to  persons 
by  Mr.  Justice  Field,  speaking  for  the  and  property  coining  from  other  Ste^tes 
court  in  Welton  v.  State  of  Missouri,  91  into  Wisconsin,  or  going  from  that  into 
U.  S.  282,  that  'inaction  (by  Congress)  other  States,  —  which  was  not  thought, 
...  is  equivalent  to  a  declaration  that  however,  to  be  its  construction  in  the 
inter-State  commerce  shall  remain  free  court  below,  though  the  question  whether 
and  untrammelled.'  Referring  to  those  it  could  so  apply  under  the  State  Freight 
decisions,  the  Supreme  Court  of  Iowa,  in  Tax  cases,  16  Wall.  (U.  S.)  282,  was  re. 
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between  the  States,  yet  it  is  held  that  until  Congress  assumes  to 
exercise  this  power,  it  may  be  exercised  by  the  Statea^    But,  while 

aeired,  and  not  decided  in  that  court.'  the  Peik  case,  do  not  militate  in    the 

In  the  Peik  case,  the  Chief  Justice  speaks  slightest  degree   against    the  views   an- 

of  the  power  of  Wisconsin  to  regolate  its  noanced  herein.    That  each  railroad  com* 

fares,  etc,  so  far  as  they  are  a  domestic  pany,  iu  the  case  before  us,  issued  its  own 

concern,   even  though   incidentally  they  way-bill  to  and  from  the  connecting  point 

may  reach  beyond  the  State.     Clearly,  a  with  the  defendant,  and  that  each  com- 

statute  of  the  State  prescribing  rates  of  pany  was  liable  for  the  loss  and  damage 

freight  for  goods  which  shaU  be  binding  occurring  on  its  own  road  only,  does  not 

upon  the  railroad  companies  with  respect  affect  the  question  of  inter-State  commerce. 

to  goods  brought  from  another  State,  is  a  From  the  time  the  goods  began  to  be 

regulation  of  inter-State  commerce  as  much  moved  from  St  Louis,   Mo.,  until  they 

as  a  law  imposing  a  tax  upon  such  goods,  were  delivered   at    Hutchinson,   in    this 

Therefore  it  cannot  be  said  that  such  a  State,  they  were  the  subject  of  commerce, 

statute  acts  incidentally.     It  acts  directly  and   commerce    among   the   States,   and 

upon  a  commerce  which  is  inter-State.    It  therefore  inter-State  commerce.     After  a 

does  not,  like  laws  imposing  a  tax  upon  careful  consideration  of  the  whole  record 

gross  receipts  from  traffic,  affect  such  com-  and  the  important  questions  involved,  we 

merce  indirectly.     It  assumes  to  reg^ulate  decide  that  the  plaintiff  is  not  entitled  to 

and  control  it  as  commerce,  and  has  no  recover." 

other  object  and  design.  Therefore  we  ^  In  People  v.  Wabash,  &c.  R.  B.  Co., 
cannot  say,  as  was  stated  in  the  Peik  104  111.  476,  this  question  arose,  and  the 
case,  that  said  section  67,  if  intended  to  court  held  that  until  Congress  assumed 
apply  to  inter-State  commerce,  merely  in-  the  exercise  of  its  constitutional  power  in 
cidentaUy  affected  such  commerce.  We  this  respect,  the  States  may  act.  The 
have  examined  the  case  of  the  People  v,  court  say  :  **  There  is  no  doubt  in  regard 
W.,  8t  U,  &  P.  R.  R.  Co.,  104  IU.  476.  to  the  right  and  the  power  of  Congress  to 
That  portion  of  the  case  that  is  in  any  way  regulate  commerce  among  the  States,  but 
appUcable  to  this  is  largely  based  upon  the  a  law  of  a  State  which  may  incidentaUy 
eonstruction  given  by  that  court  to  the  affect  commerce  among  the  States  has 
three  cases  cited,  and  reported  in  94  U.  S.  never,  so  far  as  we  are  informed,  been  re- 
Bep.  For  the  reasons  before  stated,  we  think  garded  as  faUing  within  the  inhibition  of 
the  Supreme  Court  of  the  United  States  the  Federal  Constitution.  In  Hall  v.  De 
never  intended  to  establish  the  doctrine  as  Cuir,  95  U.  S.  487,  where  this  question 
broadly  as  contended  in  the  lUinois  case,  was  under  discussion,  it  is  said :  '  There 
Thus  fur  we  have  discussed  the  question  can  be  no  doubt  but  that  exclusive  power 
presented  as  though  Congress  had  re-  has  been  conferred  upon  Congress  in  re- 
mained entirely  passive  upon  the  subject,  spect  to  the  regulation  of  commerce  among 
Such,  however,  is  not  the  fact.  In  1866  the  several  States.'  The  difficulty  has 
it  passed  an  act  authorizing  aU  railroad  never  been  as  to  the  existence  of  this 
companies  to  transport  passengers  and  power,  but  as  to  what  is  to  be  deemed  an 
freight  from  State  to  State,  and  empower-  encroachment  upon  it ;  for,  as  has  been 
ing  them  to  receive  and  accept  compensa-  often  said,  '  legislation  may,  in  a  great 
tion  therefor.  It  seems  to  us  that  the  variety  of  ways,  affect  commerce,  and  per- 
existence  of  this  statute  must  be  consid-  sons  engaged  in  it,  without  constituting  a 
ered  in  discussing  the  power  of  a  State  to  regulation  of  it  within  the  meaning  of  the 
regulate  inter-State  commerce.  See  U.  S.  Constitution.'  It  is  no  doubt  true  that 
Stat,  at  Large,  vol.  14,  66  ;  Rev.  Stat,  of  the  statute  to  prevent  unjust  discrimina- 
U.  S.  (2d  ed.  1878),  p.  1017,  §  5258.  If  tion  in  the  rates  of  charges  of  railroad 
by  this  statute  Congress  undertook  to  leg-  companies  under  which  this  action  was 
islate  upon  inter-State  commerce,  the  ex-  brought,  may  affect  commerce,  but  in  our 
ceptional  dedsions  of  the  United  States  judgment  it  cannot  be  said  to  be  a  law 
Supreme  Court  decided  in  1876,  including  regulating  comDierce  among  the  States, 
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there  is  some  reason,  and  some  authority  for  this  doctrine,  yet  the 
weight  of  authority  is  opposed  to  it ;  and  having  delegated  the  power 

within  the  meaning  of  the  Federal  Consti-  warehouse  in  that  case,  is  situated  within 
tution.  The  law  does  not  purport  to  exer-  the  Umits  of  a  single  State.  Its  boainesB 
cise  control  over  any  railroad  corporation  is  carried  on  there,  and  its  regulation  is  a 
except  those  that  own  or  operate  a  railroad  matter  of  domestic  concern.  It  ia  em- 
in  the  State,  —  such  companies  as  have  ployed  in  State  as  well  as  inter-State  com- 
domestic  relations  with  the  people  of  the  merce,  and  until  Congress  acts,  the  State 
State,  —  and  as  we  understand  the  decis-  must  l)e  permitted  to  adopt  such  rules  and 
ions  of  the  Supreme  Court  of  the  United  regulations  as  may  be  neoessaiy  for  the 
States,  similar  laws  enacted  by  State  au-  promotion  of  the  general  welfare  of  the 
thority  have  been  upheld  and  sustained,  people  within  its  own  jurisdiction,  even 
although  such  laws  may  affect  commerce,  though  in  so  doing  those  without  may  be 
Peik  V.  Chicago  &  Northwestern  R.  R.  Co.,  indirectly  affected.'  But  it  is  «ud  the  cases 
94  U.  S.  164,  is  a  case  in  point.  The  cited  are  not  authority,  as  the  question 
Chief  Justice,  in  delivering  the  opinion  of  involved  here  did  not,  and  could  not,  arise 
the  court,  as  respects  the  question  in-  in  those  cases.  In  the  Peik  case,  one  of 
volved,  said  :  *  The  suits  present  the  sin-  the  all^ations  of  the  bill  upon  which  com- 
gle  question  of  the  power  of  the  legislature  plainant  relied  to  defeat  the  law  of  the 
of  Wisconsin  to  provide  by  law  for  a  State  was,  *that  the  18th  section  is  a  re- 
maximum  of  charge  to  be  made  by  the  gulation  of  inter-State  conmoerce  ; '  and 
Chicago  and  Northwestern  Railroad  Com-  in  the  aiigument  before  the  Supreme  Court 
pany  for  fare  and  freight  upon  the  trans-  one  of  the  points  relied  upon,  as  shown  in 
portation  of  persons  and  property  carried  the  statement,  of  the  case,  was  as  follows : 
within  the  State,  or  taken  up  outside  the  '  The  act  is  a  regulation  of  inter-State 
State  and  brought  within  it,  or  taken  up  commerce,  and  for  that  reason  uneonstitn- 
inside  and  carried  without.*  In  regard  to  tional.*  In  the  other  case,  Chicago,  Bar- 
the  act  of  the  legislature  being  in  conflict  lington  &  Quincy  B.  R  Co.  e.  Iowa,  we 
with  the  Constitution  of  the  United  States,  find  a  similar  allegation  in  the  bill,  and 
the  court  said  :  '  As  to  the  effect  of  the  the  same  question  raised  in  the  argument, 
statute  as  a  r^ulation  of  inter-State  com-  When  a  question  is  presented  by  a  bill  in 
merce,  the  law  is  confined  to  State  com-  equity,  ui^ged  and  relied  upon  in  the  ai^- 
merce,  or  such  inter-State  commerce  as  ment,  and  passed  upon  by  the  court  in  the 
directly  affects  the  people  of  Wisconsin,  opinion,  it  cannot  with  reason  be  said  that 
Until  Congress  acts  in  reference  to  the  re-  the  point  was  not  involved,  and  the  opin* 
lations  of  this  company  to  inter-State  ion  of  the  court  on  the  question  is  driier. 
commerce,  it  is  certainly  within  the  power  The  question  was  made  by  the  pleadings, 
of  Wisconsin  to  regulate  its  fares,  etc.,  so  argued  by  counsel,  and  decided  by  the 
far  as  they  are  of  domestic  concern.  With  court.  Under  such  circumstances  we  po^ 
the  people  of  Wisconsin  this  company  has  oeive  no  good  reason  why  the  decision  of 
domestic  relations.  Incidentally,  these  the  court  may  not  be  relied  upon  as  autho- 
may  reach  beyond  the  State.  But  cer-  lity.  The  statute  in  question,  as  before 
tainly  until  Congress  undertakes  to  l^is-  observed,  was  not  passed  for  the  purpose 
late  for  those  who  are  without  the  State,  or  with  the  view  of  regulating  commerce 
Wisconsin  may  provide  for  those  within,  among  the  States ;  its  object  was  to 
even  though  it  may  indirectly  affect  those  reach  railroad  companies  which  derived 
without.*  A  similar  question  arose  in  their  powers  to  transact  business  from  the 
Chicago,  Burlington,  k  Quincy  R.  R  Co.  State,  —  those  that  were  organized  under 
V.  Iowa,  94  U.  S.  155,  and  it  is  there  the  laws  of  this  State,  and  those  that 
said  :  'The  objection  that  the  statute  com-  were  organized  in  another  State,  and 
plained  of  is  void  because  it  amounts  to  a  doing  business  in  this  State.  The  legu- 
regulation  of  commerce  among  the  States,  ladon  imposed  by  the  statute  is  a  matter 
has  been  sufficiently  consider^  in  the  case  of  domestic  concern,  pertaining  to  the 
of  Munn  v,  Illinois.     This  road,  like  the  people  of  the  State  and  the  railroads  of 
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in  this  respect  to  Congress,  it  is  difficult  to  understand  how  the  fail- 
ure of  Congress  to  exercise  the  power  can  be  construed  as  leaving 
it  with  the  State.  Having  the  exclusive  power,  Congress  is  made 
the  sole  judge  of  the  necessity  of  legislating  in  respect  to  it^  and  if 
the  States  assume  to  act  because  Congress  has  not  done  so,  they 
deprive  Congress  of  its  most  importamt  prerogative,  to  wit,  its  discre- 
tion in  the  matter.  To  say  that  Congress  miist  act  under  the  power, 
or  the  State  retains  it,  seems  to  us  as  not  only  an  untenable  but  an 
absurd  proposition.  The  fact  that  it  has  not  acted  under  it,  simply 
raises  the  presumption  that  it  deems  it  unnecessary  to  do  so,  and 
not  that  it  has  abandoned  the  power  altogether. 

Sec.  204.  Facilltiea  to  other  CarrierB :  Express  Companies.  —  Bail- 
way  companies  are  bound  to  extend  the  same  facilities  to  other  car- 
riers, as  to  other  customers,  including  the  mode  and  rate  of  charges.^ 
Thus,  a  railway  company  cannot  under  its  charter  carry  on  an  ex- 
press business,^  and  therefore  it  is  bound  to  furnish  the  usual  and 

the  State.  The  Wabash  Railroad  Com-  showing  to  the  contraiy,  a  single  and  en- 
pany,  which  was  sued  in  this  case,  is  en-  tire  contract  to  carry,  for  a  ffross  sum, 
gaged  in  State  as  well  as  inter-State  from  Oilman,  in  this  State,  to  tbe  city  of 
commerce,  and  as  was  said  in  the  Barling-  New  York,  implies,  neoessarily,  that  that 
ton  caae,  supra,  *  the  State  must  be  permit-  sum  is  charged  proportionally  for  the  car- 
ted to  adopt  such  rules  and  regulations  as  riage  on  every  part  of  that  distance,  and 
may  be  necessary  for  the  promotion  of  the  that  a  single  and  entire  contract  to  cany, 
general  welfare  of  the  people  within  its  for  a  gross  sum,  from  Peoria,  in  this  State, 
own  jurisdiction,  even  though  in  so  doing  to  the  city  of  New  York,  implies  the  same 
those  without  may  be  incidentally  affected,  thing ;  and  that,  therefore,  when  it  is 
Should  Congress,  under  the  provision  of  shown  that  there  is  charged  for  carriage 
the  Constitution  which  authorizes  the  re-  upon  the  same  line,  less  from  Peoria  to 
gulation  of  commerce  among  the  States,  New  York  (the  greater  distance)  than 
pass  a  law  regulating  the  charges  of  all  from  Gilman  to  New  York  (the  less  dis- 
raiiroads  engaged  in  inter-State  commerce,  tance),  and  nothing  is  shown  to  the  effect 
it  may  be  that  the  law  of  this  State  might  that  such  inequality  in  charge  is  all  for 
then  be  confined  to  charges  for  the  trans-  carriage  entirely  beyond  the  limits  of  this 
portation  of  property  wholly  within  the  State,  a  prima  facie  case  is  made  out  of 
State  ;  but  no  such  law  has  been  passed,  unjust  discrimination,  under  our  statute, 
and  that  question  does  not  arise  here.*  occurring  within  this  State.  We  hold 
This  ruling  was  explained  by  the  same  that  the  excess  in  the  charge  for  the  less 
court  in  the  same  case,  105  lU.  236,  as  distance  presumably  affects  every  part  of 
follows :  *  We  see  no  reason  to  depart  the  line  of  carriage  between  Gilman  and 
from  the  conclusion  reached  in  this  case  the  State  line,  proportionally  with  the 
when  it  was  here  before.  See  Peoples,  balance  of  the  line.'" 
Wabash,  St.  Louis  k  Pacific  Ry.  Co.,  104  *  Baxendale  v.  Eastern  Counties  Ry. 
lU.  476.  But  to  avoid  misapprehension,  Co.,  4  C.  B.  N.  s.  63  ;  Southern  Express 
we  deem  it  advisable  to  state  explicitly  Co.  v,  Memphis,  &c.  R  R.  Co.,  2  Mc- 
that  we  disclaim  any  idea  that  Illinois  Crary  (U.  S.  C.  C),  570  ;  Wells,  Fargo,  & 
has  authority  to  regulate  commerce  in  any  Co.  v.  Oregon  R.  R.,  &c.  Co.,  8  Sawyer 
other  State.  We  understand,  and  simply  (U.  S.  C.  C),  600. 
hold,   that  in  the  absence   of   anything         >  Southern  Expresn  Co.  v,  Memphis, 
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necessary  facilities  for  the  transaction  of  the  business  of  express  com- 
panies.^ As  common  carriers  they  are  not  authorized  to  carry  on 
express  business,  but  as  such  carriers  they  are  bound  to  provide  for 
those  doing  an  express  business  over  their  roads  reasonable  and 
necessary  facilities  for  such  business,  wnd  to  ail  upon  equal  terms, 
Tliey  cannot  insist  upon  the  exclusive  right  to  do  such  business  over 
their  lines  of  road,  nor  grant  such  right  to  one  express  company  to  the 
exclusion  of  oi?iers,  but  are  bound  to  carry  for  every  one  offering  to  do 
the  same  sort  of  business  upon  the  same  terms.  Where  an  express 
company  had,  under  special  contract,  been  for  many  years  engaged 
in  that  business  over  the  system  of  roads  controlled  by  the  defend- 
ant, and  had  built  up  a  large  and  valuable  business,  and  established 
valuable  connections,  all  of  which  would  be  much  depreciated  if 
defendant  should  be  allowed  to  refuse  to  further  allow  it  to  carry  on 
such  business  over  its  line  of  road,  it  was  held  that  for  that  reason 
an  injunction  restraining  such  action  might  be  granted'  They  are 
not  only  bound,  as  common  carriers,  to  allow  express  companies  to 
do  business  on  their  roads,  but  they  are  also  bound  to  provide  such 
conveyances,  by  special  cars  or  otherwise,  attached  to  their  trains,  as 
are  required  for  the  safe  and  proper  transportation  of  express  matter, 
and  to  extend  the  use  of  such  facilities  on  equal  teims  to  all  who 
are  engaged  in  the  business.^  And  a  contract  to  furnish  daily  such 
an  excessive  and  unnecessary  amount  of  space,  in  the  cars  of  a  rail- 
road company,  for  the  transportation  of  the  express  matter  of  any 
one  person  or  corporation,  as  will  disable  such  railroad  from  serving 
others  equally  entitled  to  be  served  in  the  same  manner,  is  illegal 
and  void.  Such  contract  is  extortionate  upon  the  express  company.* 
A  temporary  injunction  will  be  granted  to  enjoin  a  railroad  com- 
pany from  charging  an  express  company  higher  rates  than  are 
charged  to  other  specified  companies  by  the  same  railroad.^ 

Ac  R  R,  Co.,  2  McCrary  (TJ.  8.  C.  C),  (U.  a  C.  C),  672  ;  Camblos  r.   Phikdd. 

570.    But  see  Sargent  v.  Boston  &  LoweU  phia  k  Reading  R  R  Co.,  9  Phila.  (U.  S. 

R,  R  Co.,  115  Mass.  416.  C.  C.)  411. 

1  Wells,  Fargo,  &  Co.  v.  Oregon  B.  R  *  Sontfaem  Express  Co.  v.  St.  Lonis, 

Sb  Navigation  Co.,  8  Sawyer  (U.  8.  C.  C),  Iron  Mountain,  &  Soathem  R.  R.  Co.,  8 

600  ;  Dinsroore  r.  RaUroad  Cos.,  8  Am.  McCrary  (U.  S.  C.  C),  147, 154 ;  Sontfa- 

&  Eng.   R  R  Cas.  (U.   8.  C.  C.)   594 ;  eim  Express  Co.  v.  Memphis,  l^o.  R.  R 

Wells,  Fargo,  h  Ca  «.  On^jon  R  R  A  Ca,  2  McCrary  (U.  S.  C.  C),  570. 

Navigation  Co.,  18  Fed.  Rep.  617  ;  Wells  <  Texas  Express  Ca  v.  Texas  &  Pacific 

•,  Oregon  Ac  R  R.  Ca,  18  Fed,  Rep.  Ry.  Ca,  6  Fed.  Rep.  426. 

^7^  *  Sonthem  Express  Co.  v.  Memphis, 

«  Dinsmoie  v,  LonisWlle,   Cincinnati,  *c.  R.  R  Co.,  2  McCrary  (U.  8.  C.  C), 

IM.  R  K  Ca,  2  Fed.  Rep.  465,  2  Flippin  570. 
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Where  an  injunction  is  granted  requiring  a  railway  company  to 
furnish  facilities  to  an  express  company  to  continue  its  business,  the 
court  will  presume  that  past  rates  paid  for  such  service  are  reason- 
able.^ A  railway  company  cannot  lawfully  fix  upon  an  absolute 
rate  of  compensation  and  insist  upon  being  paid  by  express  com- 
panies in  advance  or  at  the  end  of  each  trip.^  Nor  has  it  any  right 
to  open  and  inspect  packages  conveyed  over  its  road  which  are  in 
charge  of  an  express  company;^  and  the  refusal  of  a  railroad  com- 
pany to  carry  an  express  company's  safes  and  chests,  unless  it  is 
allowed  to  open  the  same  and  inspect  their  contents,  or  is  furnished 
with  an  inventory  of  such  contents,  with  the  further  understanding 
that  the  railroad  company,  whenever  it  sees  fit,  may  open  and  in- 
spect the  safes  and  chests  of  the  express  company,  and  also  collect 
the  freight  on  each  separate  article  or  parcel  contained  therein,  as  if 
each  had  been  shipped  by  itself,  violates  both  the  express  company's 
rights  as  a  shipper,  and  the  terms  of  an  interlocutory  judgment  tem- 
porarily restraining  an  interference  with  the  express  company's  busi- 
ness.^ So,  to  refuse  permission  to  express  messengers  or  agents  to 
accompany  property  on  the  steamboats  or  railroads  on  which  it  is  to 
be  carried,  and  to  deny  to  them  the  right  to  the  custody  of  the  prop- 
erty while  so  carried,  would  be  destructive  of  the  express  business, 
and  of  the  rights  which  the  public  have  to  the  use  of  such  steam- 
boats and  railroads  for  the  transportation  of  such  property  so  under 
the  control  of  such  messengers  or  agents.^  Nor  can  it  exercise  a 
supervision  over  a  rival  company  or  discriminate  in  its  own  favor.* 

Sec.  205.  When  Notioe  of  change  of  Rates  should  be  given.  -— 
When  a  freight  tariff  has  been  promulgated,  shippers  have  a  right  to 
rely  upon  the  rates  therein  given  upon  different  classes  of  merchan- 
dise, etc.,  until  notice  of  a  change  is  given,  and  if  the  rates  are 
raised  without  notice,  a  shipper  is  bound  only  to  pay  the  tariff  rates7 
Sates  for  transportation  of  freight  upon  railroad  may  be  established 

1  WelU,  Fargo,  &  Co.  v.  Oregon  B.  R.         *  Dinsmore  v.  Louisrille,  New  Albany, 

&  Navigation  Co.,  8  Sawyer  (U.  S.  C.  C),  &  Chicago  R.  R.  Co.,  8  Fed.  Rep.  598. 
600.  A  Southern  Express  Co.  v.  St.  Louis, 

*  Southern  Express  Co.  v.  St.  Louis,  Iron  Mountain,  &  Southern  R.  R.  Co.,  10 
Iron  Mountain,  &  Southern  R.  R.  Co.,  8  Fed.  Rep.  869. 

McCrary  <U.  S.  C.  C),  147, 154.    See  also         ^  Southern  Express  Co.  v.  Memphis, 

same  v.  Memphis  &c.  R.  R  Co.,  2  Mc-  &c.  R.  R.  Co.,  8  Fed.  Rep.  799. 

Crary  (U.  S.  C.  C),  570.  ^  FitchburgR.  R.  Co.  v.  Cage,  12  Gray 

*  Southern  Express  Co.  v.  St  Louis,  (Mass.),  898. 
Iron  Mountain,  &  Southern  R.  R.  Co.,  8 

McCiaiy  (U.  S.  C.  C),  147. 
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by  the  directois,  or  by  their  agents  under  their  authority.  The 
assent  of  the  directors  may  be  presumed,  if  nothing  appears  to  the 
contrary.^  Where  the  president  of  a  railway  company  establishes 
and  puts  up  tariffs  of  rates  of  fare  and  freight,  the  legal  presumption 
is  that  he  has  acted  by  the  authority  of  the  corporation.^  Where  a 
printed  tariff  of  freights  is  established,  any  printed  copy  may  be 
regarded  as  an  original  Where  copies  of  such  tariff  are  required  by 
law  to  be  posted  at  the  depots  of  the  railroad,  that  is  a  suf&cient 
account  of  the  absence  of  those  copies  to  render  secondary  evidence 
admissible.' 

Sec.  206.  Remedy  for  illegal  Charges.  —  Where  a  company  charges 
a  customer  a  larger  sum  ibr  transportation  than  it  is  legally  entitled 
to  charge,  he  may  recover  the  excess  in  an  action  for  money  had  and 
received.^  If  a  penalty  is  given  by  statute,  the  statutory  remedy 
must  be  pursued. 

Sec.  207.  Pooling  Axrangements.  —  In  England,  it  is  held  that 
"  pooling "  contracts  or  arrangements  between  competing  roads,  by 
which  they  agree  to  divide  their  joint  earnings  upon  certain  classes 
of  business,  or  even  their  entire  earnings,  are  legal  and  valid,^  —  where 
it  does  not  appear  thai  the  interests  of  the  shareholders  or  of  the  public 
are  prejudiced  thereby.^  But  the  English  authorities  upon  many 
questions  connected  with  railway  law  are  hardly  safe  guides  upon 
similar  questions  in  this  country,  for  the  reason  that  their  railway 
system  is  essentially  different  from  ours,  and  such  companies  are 
under  the  direct  and  immediate  supervision  of  a  court  of  railway 
commissioners,  which  by  statute  ia  invested  with  authority  to  hear 
complaints  and  make  orders,  which  relieve  the  public  against  any 
particular  oppression  or  illegal  action  of  the  companies ;  yet  upon 
this  question  such  authorities  are  entitled  to  weight,  because  they 
are  predicated  upon  the  common  law,  and  not  upon  statutory  grounds. 
In  a  case  involving  this  question,®  it  appeared  that  the  London 
and  North- Western  Railway  Company,  and  the  Shropshire  Union 
Railways  and  Canal  Company  together  promoted  a  bill  to  enable 

1  JeffersonvUle  R.  R.  Co.  v.  Rogers,  2S  In  Georgia  it  is  held  that  there  can  be  no 

Ind.  1.  recovery  if  the  money  is  paid  volantarily. 

«  HillUrd  V.  Goold,  84  N.  H.  280.  Du  Boee  v.  Geoigia,  Ac  R.  R.  Co.,  60  Ga. 

*  Manchester  k  Lawrence  R.  R.  Go.  «.  804. 

Rak,  88  N.  H.  297.  •  Shrewsbury,  Ac.  Ry.  Co.  v.  ^^orth. 

*  Great  Western  Ry.  Co.   v,   Satton,    Western,  &c.  Ry.  Co.,  4  DeG.  U.  ft  G. 
L.  R.  4  H.  L.  Cas.  226;  Mobile,  ftc  R.  R.    22  L.  J.  Ch.  682. 

Co.  «.  Steiner,  61  Ala.  559 ;  Graham  «.         *  Haie  «.  London,  Ice  Ry.  Co.,  2  J.  ft 
Milwaukee,  ftc  R.  R.  Co.,  58  Wia.  478.     H.  80. 
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the  former  to  use  a  portion  of  the  line  of  the  latter  company. 
This  bill  the  Shrewsbury  and  Birmingham  Eailway  Company  op- 
posed. To  get  rid  of  their  opposition  an  agreement  was  entered 
into  with  the  opposing  company^  by  which  the  other  two  com- 
panies agreed  to  conduct  their  traffic  in  a  certain  specified  manner, 
to  keep  certain  accounts,  and  to  pay  over  to  the  Shrewsbury 
Company  a  portion  of  their  receipts.^  This  agreement  gave  rise 
to  a  great  amount  of  litigation.  On  the  opening  of  the  Shrews- 
bury and  Birmingham  Bailway,  in  1847,  that  company  called  upon 
the  London  and  North-Western  Eailway  Company  to  keep  the 
accounts  stipulated  for  in  the  agreement ;  and  this  being  refused,  a 
bill  was  filed  to  compel  them  to  do  so.  This  bill  was  met  by  a  de- 
murrer on  the  part  of  the  London  and  North-Western  Railway 
Company,  and  the  demurrer  was  allowed  by  the  Vice-Chancellor 
of  England,  on  the  ground  that  the  agreement  had  not  come  into 
operation.'  From  this  there  was  an  appeal,  and  Lord  Cottenham 
overruled  the  demurrer,  being  of  opinion  that  the  agreement  had 
come  into  operation  and  was  valid  and  binding.^  Thereupon  a 
motion  for  the  injunction  prayed  by  the  bill,  i.  e.,  that  the  London 
and  North- Western  Eailway  Company  should  not  carry  traffic  on 
certain  specified  portions  of  their  lines,  was  made  and  granted  by 
the  Vice-Chancellor ;  *  this,  also,  was  appealed  from,  and  the  then 
Chancellor,  Lord  Truro,  dissolved  the  injunction  upon  the  ground  of 
comparative  inconvenience,  and  without  giving  any  opinion  as  to  the 
merits  of  the  case ;  holding  that  the  questions,  both  as  to  the  agree- 
ment having  come  into  operation  and  as  to  its  legal  validity,  ought  to 
be  tried  at  law.^    An  action  was  next  brought  upon  the  agreement, 

1  See  the  agreement  at  length,  2  Mac.    a  pecuniary  or  other  consideration  is  not 

ft  G.  881-^86.  illegal,  the  agreement  in  question  would 

'  20  L.  J.  Ch.  90.  only  be  void  in  case  it  was  illegal  upon 

*  2  Mac.  k  G.  824  ;  2  Hall  &  T.  257  ;    other  grounds,  such  as  those  suggested  on 

20  L.  J.  Ch.  95.  the  part  of  the  defendants,  —  that  it  was  in- 

*  20  L.  J.  Ch.  102.  jurious  to  and  therefore  in  a  legal  sense 

*  8  Mac.  A  G.  70  ;  20  L.  J.  Ch.  108.  a  fraud  upon  the  public  or  the  shareholders. 
See  Pmdden  v.  Morris  k  Essex  R.  R.  Co.,  The  defendants'  counsel  contended  that  it 
19  N.  J.  Eq.  886  ;  8.  c.  rev'd,  20  N.  J.  Eq.  was  injurious  to  the  public,  by  giving,  in 
630 ;  Black  v,  Del.  A  Rar.  Canal  Co.,  22  effect,  a  monopoly  to  the  plaintiffs,  and 
N.  J.  Eq.  180,  425.  In  The  Shrewsbury,  thereby  depriving  the  public  of  the  benefit 
kc.  Ry.  Co.  V.  The  T>ondon,  &c.  Ry.  Co.,  that  might  be  derived  from  competition. 

21  L.  J.  Q.  B.  89,  Lord  Campbell,  C.  J.,  If  this  were  so,  and  the  parties  proposed 
said:  "The  question,  then,  is,  whether  by  their  agreement  to  endeavor  to  prevent 
the  agreement  is  void  in  law.  As  it  has  competition  generally,  there  might  be 
been  clearly  settled  that  an  agreement  to  weight  in  the  objection  ;  but  the  effect  of 
withdraw  opposition  to  a  railway  bill  for  the  agreement  is  only  that  the  one  com* 
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and  the  Court  of  Queen's  Bench  held  that  it  was  not  void,  either 
as  being  a  fraud  on  the  Legislature,  or  as  depriving  the  public  of 
the  benefit  of  competition,  or  as  being  a  fraud  on  the  shareholdera* 
A  further  motion  for  au  injunction  was  then  made  before  the  Master 
of  the  Rolls,  to  whom  the  cause  had  been  transferred ;  and  he  ulti- 
mately dismissed  the  bill,  —  or,  rather,  all  the  biUs,  for  three  cross 
suits  were  pending,  —  and  with  it  the  motion  for  the  injunction.^ 

pany  shall  not  compete  or  interfere  with  bniy  and  Birmingham  Railway,   or  tb« 
the  other  upon  the  particular  line  men-  Birmingham,  Wolverhampton,  and  Stow 
tioned  in  the  agreement ;  this  ig  no  mon  Valley  Railway,  nor  use  the  line  of  tha 
illegal  than  it  would  be  for  two  persona  enr  Shropshipe  Union  Railways  by  Gnoeall  or 
gaged  in  trade  to  agree  that  one  ahall  not  Stsiford  to  compete  for  any  traffic  which 
exercise  his  trade  nor  compete  with  the  other  properly  belongs  to  the  Shrewsbury  and 
within  a  particular  district.     It  was  also  Birmingham    Railway.*    This    clause    in 
objected  that  it  was  void,  as  injarious  to  the  agreement  is  said  to  be  contrary  to  the 
the  shareholders  of  the  company  and  a  acts  of  Parliament,   which  contain  pro- 
fraud  upon  them  by  the  stipulation  to  di-  Tisions  for  the  conveyance  of  her  Majesty's 
vide  the  profits.     If  such  a  stipulation  troops  and  the  mails  by  laUway,  obliga- 
were  necessarily  injurious  to  the  share-  tory  on  the  railway  companies.    It  maj 
holders  the  objection  might  be  valid  ;  but  well  be  doubted  whether  the  conveyanoa 
this  arrangement  may  be  greatly  for  the  of  her  Majesty's  troops  or  mails  under  the 
benefit  of  the  shareholders,  and  without  compulsory  clauses  in  the  statutes  referred 
such  co-operation  of  the  two  companies  to  would  come  within  the  intention  and 
perhaps  no  profit  would  be  made.    The  meaning  of  the  third  clause ;  by  the  tenna 
same  objections  to  the  validity  of  this  '  passengers,  cattle,  luggage,  goods,  or  other 
agreement  were  urged  in  the  case  in  chan-  matters  or  things,'   the  parties  only  in- 
eery  between  the  same  parties,  before  the  tending  to  include  whatever  mi^t  oooie 
late  Lord  Gotten  ham,  as  reported  in  the  within  the  ordinary  interpretation  of  those 
2d  volume  of  McNaghten  &  Gordon's  Re-  terms ;  but  we  are  of  opinion  that  there  is 
ports,  p.  824.     The  case  was  fully  argued,  nothing  in  that  clause  in  derogation  of  the 
and  in  an  elaborate  judgment  delivered  by  right  of  the  Crown  to  send  soldien  or  mails 
Lord  CoTTENHAM,  he  held  that  there  was  by  railway  to  any  place  within  the  pre- 
nothing  in  the  agreement  contrary  to  the  scribed  limits,   as  they  may  go  by  the 
duty  which  the  parties  respectively  owed  Shrewsbury  and  Birmingham  Railway,  or 
to  Parliament  or  to  the  public  and  their  own  the    Birmingham,    Wolverhampton    and 
subscribers.     But  before  stating  our  entire  Stour  Valley  Railway  to  the  places  with- 
roncurrence  with  the  judgment  of  the  Lord  in  the  specified  limits.    There  ia  nothing 
Chancellor,  it  is  necessary  to  advert  to  an  in  the  clauses  of  the  statutes  relating  to 
objection  to  the  legality  of  the  agreement^  the  conveyance  of   the  troops  or  zuils 
which  was  not  taken  when  the  case  was  which  would  oblige  the  defendants  to  be- 
before  him,  or  at  least  is  not  adverted  to  come  carriers    upon    particular  parts   of 
by  him.     The  objection  was  founded  upon  a  line,  which  they  would  not  otherwiss 
the  third  article  of   the  agreement,   by  be,  instead  of  another  company  with  whom 
which  it  is  provided  '  that  the  Shropshire  they  have  engaged  not  to  compete  as  ear- 
Union  Railways  and  Canal  Company  and  riers  upon  that  line.    Upon  the  whole  case 
Ijondon  and  Northwestern  Railway  Com-  we  are  of  opinion  that  the  objections  tskea 
pany,  or  either  of  them,  shall  not  carry  or  by  the  defendants  cannot  be  supported, 
convey  any   passengers,   cattle,   luggage,  and  that  the  plaintifis  are  entitled  to  ov 
goods,  or  other   matters  or  things  from  judgment" 

Shrewsbury  or  Wellington  or  from  any        ^  17  Q.  B.  652  ;  21  L.  J.  Q.  B.  80. 
point  between  those  two  places  to  any         «  16  Beav.  441. 
point  or  pkoe  on  the  line  of  the  Shrews- 
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Against  this  dismissal  there  was  an  appeal  to  the  Lords  Justices, 
who  also  decided  against  the  plaintiffs,  holding  that  the  agreement 
was  a  breach  of  trust  on  the  part  of  the  directors,  as  between  them- 
selves and  their  shareholders,  and  that  the  plaintiffs  had  knowingly 
participated  in  such  breach  of  trust.  They  also  held  that  the 
contract,  being  to  alienate  the  tolls  of  a  given  portion  of  a  railway, 
was  contrary  to  the  authority  given  by  Parliament,  and  was  against 
public  policy ;  and  that,  therefore,  whether  it  were  valid  or  invalid 
at  law,  the  court  could  not  lend  its  assistance  to  enforce  specific 
performance  of  the  same.^  The  plaintiffs  thereupon  appealed  to 
the  House  of  Lords,  where,  finally,  it  was  determined  that  what- 
ever was  the  character  of  the  covenants  in  question,  the  time  had 
not  yet  come  when  they  were  to  be  put  into  operation.^ 

The  result  of  these  numerous  judgments  is  thus  summed  up  by 
Page  Wood,  V.-C.  :  ^  "  I  think  the  positive  opinions  are  only  two : 
Lord  CoTTENHAM  ou  the  one  hand,  in  favor  of  the  legality  of  the 
agreement,  th*e  V.-C.  Turner  on  the  other;  and  the  present  Master 
of  the  Bolls,  whether  bound  by  the  weight  of  authority  or  otherwise, 
adheres  to  the  view  of  Lord  Cottenham  and  the  judges  at  common 
law.  In  equity,  the  authorities  stand  in  the  manner  I  have  de- 
scribed ;  there  are  only  two  authorities  directly  opposed,  and  the 
others,  perhaps,  may  be  taken  to  be  neuter  between  those  two  con- 
tending views.  Then  we  have  the  opinion  of  the  Court  of  Queen's 
Bench,  which  consisted  at  the  time  of  the  present  Lord  Chancellor, 
Mr.  Justice  Patteson,  Mr.  Justice  Coleridge,  and  Mr.  Justice 
WiGHTMAN ;  certainly  a  very  great  weight  of  authority  is  there 
found  united  in  favor  of  the  contract  which  there  existed." 

Another  equally  well-known,  and  perhaps  more  important  as 
being  the  more  recent,  authority  is  that  of  Hare  v.  London  and 
North-Western  Bailway  Company.*  Here  two  groups  of  railway 
companies,  being  respectively  the  owners  of  indejfendent  conter- 
minous routes  from  London  to  Edinburgh,  the  west  route  and  the 
east  coast  route,  agreed  to  divide  the  profits  of  the  whole  traffic 
in  certain  fixed  proportions,  calculated  on  the  experience  of  the 
past  course  of  traffic.  As  a  result  of  that  agreement,  a  portion  of 
the  earnings  of  the  London  and  North- Western  Bailway  Company 

M  De  G.  M.  A(  G.  115 ;  22  L.  J.  Ch.         «  2  J.  &  H.  80  ;  80  L.  J.  Ch.   817  ; 

682.  Hodgson  v.  Earl  Powis,  1  De  G.  M.  &  G. 

>  6  H.  L.  118  ;  26  L.  J.  Ch.  482.  6  ;  21   L.  J.  Ch.  17  ;   Lancaster  &  Car- 

*  2  J.  ft  H.  118,  114 ;  80  L  J.  CIl    lisle  By.  Co.  v.  North-Western  By.  Co., 

882.  2  E.  &  J.  298  ;  25  L.  J.  Ch.  228. 
VOL.  T.  —  88 
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was  handed  over  to  the  other  companies;  and  the  plaintiff,  a 
shareholder  in  this  company,  applied,  though  after  several  years 
of  acquiescence,  for  an  injunction  to  restrain  the  companies  from 
carrying  out  the  agreement.  The  application  was  refused  The 
Vice-Chancellor  considered  not  only  that  on  principle  such  an 
arrangement  was  legal,  there  being  in  it  nothing  prefudicial  to  either 
the  shareholdera  or  the  public,  but  also  that  he  was  concluded  by  the 
judgments  of  Lord  Cottenham  and  the  Court  of  Queen's  Bench  in 
the  Shrewsbury  case :  *'  Until  that  judgment  is  overruled  by  a 
higher  authority,  I  think  I  ought  to  adhere  to  it  in  a  case  which 
seems  to  be  entirely  paralleL" 

In  that  case,  the  validity  of  the  agreement  was  examined  as  far 
as  it  concerned  companies  and  lines  existing  at  the  moment  of  its  mak- 
ing ;  more  recently  it  has  been  held  that  the  rule  is  not  to  be  applied 
to  others  not  then  existing.^  The  plaintiffs  in  that  case,  by  extending 
their  old  line  and  by  adding  a  new  branch,  and  thence  by  running 
powers  obtained  over  the  line  of  the  defendants,  one  of  the  parties  to 
the  agreement,  had  acquired,  subsequently  to  the  date  of  the  same, 
a  new  through  route  from  London  to  Edinbni^h  ;  and  the  suit  arose 
in  reference  to  the  proceeds  of  the  traffic  on  such  new  through  route. 
KiNDERSLEY,  V.-C,  after  determining  that  the  agreement  did  not 
either  expressly  or  by  implication  include  the  plaintiffs,  consid- 
ered that  if  it  had  done  so  it  would  have  been  illegal :  "  It  would 
be  ultra  vires  of  the  board  of  directors  of  such  a  company  to  enter 
into  a  contract  fixing  and  r^ulating  the  future  traffic  which  might 
be  carried  upon  a  line  of  railway  which  the  company  might  here- 
after be  empowered  to  construct^  and  the  profits  of  such  traffic,  so 
as  to  give  to  another  railway  company  an  interest  in  such  traffic 
and  profits.*' 

In  this  country,  the  question  as  to  the  legality  of  such  contracts 
is  one  which,  at  first  impression,  seems  easy  of  solution,  and  some 
authors  have  passed  it  over  with  a  statement  that  they  are  ultra 
rireSy  illegal,  and  void,  citing  a  New  Hampshire  case  ^  as  authority, 
without  reference  to  the  fact  that  the  decision  in  that  case  was 
predicated  upon  a  statute  directly  prohibiting  such  arrangements 

1  Midland  Railwiy  Company  v.  Lon-  that  an  agreement  making  traffic  regnla- 

don  &   North-Western  Ry.  Co.,  L.  R  tiona  applicable    to    fntnre    extenaiona 

i  Eq.  524^     Compare  Maunsell  v.  Mid-  waa  u2^  viret.     Green's  Brice's  UHra 

land    Great    Western    of    Ireland    Ry.  Vires,  pp.  419-422. 
Col,  1  H.  ft  M.  180  ;  S2  L.  J.  Ch.  518  ;        *  Moffill  v.  Boston  ft  Maine  R.  R.  Co., 

one  of  tht  qaestioDs  decidad  in  which  waa»  65  N.  H.  581. 
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between  rival  roads.  Others  have  made  the  sweeping  statement 
that  such  contracts  are  tUtra  vires,  illegal,  and  void,  upon  the  ground 
that  they  tend  to  create  a  monopoly,  and  therefore  are  contrary  to 
the  policy  of  the  law.  This  proposition  might  be  accepted  without 
serious  question  except  for  the  circumstance  that  most  of  the  char- 
ters of  these  companies  contain  provisions  permitting  them  to  con- 
solidate with  any  other  railroad  company,  or  to  lease  their  road,  etc., 
or  such  permission  is  given  by  general  law.  This  being  the  case,  the 
claim  that  the  policy  of  the  law  in  granting  charters  for  rival  roads 
was  to  secure  a  reasonable  competition,  which  these  contracts  defeat, 
is  essentially  weakened,  and  it  may  with  considerable  propriety  be 
claimed  that  the  policy  of  the  law  permits  companies  to  enter  into 
this  species  of  contracts  to  protect  themselves  from  ruinous  competi- 
tion or  save  themselves  from  hopeless  bankruptcy.  If  prohibited  by 
law,  as  is  the  case  in  New  Hampshire,  such  contracts  would  be  tdtra 
vires  and  void  beyond  question ;  and  if  permission  to  consolidate,  lease, 
etc.,  is  not  given,  it  might  be  held  that  they  are  against  the  policy  of 
the  law,  and  therefore  invalid,  upon  the  ground  that  the  granting 
of  charters  for  rival  lines  was  with  a  view  to  secure  a  reasonable 
competition,  which  these  contracts  tend  to  defeat  This  was  the 
view  of  the  court  in  a  Georgia  case,  ^  and  an  injunction  was  issued 
to  restrain  a  railroad  from  attempting  to  get  control  of  a  rival  road ; 
and  as  the  court  based  its  ruling  upon  the  ground  stated  supra, 
it  would  apply  with  equal  force  to  contracts  of  any  kind  the  object 
and  efiect  of  which  is  to  destroy  or  prevent  competition.  In  New 
York,  *  in  a  case  incidentally  bearing  upon  this  question,  the  court 
said :  **  It  is  a  compact  between  the  parties,  intended  to  affect  the 
facilities  for  public  travel  over  a  route  of  railroad  which  had  been 
or  might  be  authorized  by  law.  The  defendants  were  lessees  of 
the  New  Haven  and  Northampton  railroad,  then  in  part  constructed. 
The  lessors  had  covenanted  not  to  extend  the  road  northerly  beyond 
Granby  station  (a  point  a  little  north  of  the  Connecticut  line)  with- 
out the  consent  of  the  defendants,  and  had  given  over  to  the  de- 
fendants all  the  franchises  and  corporate  powers  of  such  lessors, 
for  the  purpose  of  locating  or  constructing  any  railroad  or  extension 
of  any  railroad  northerly  from  Granby  station.  By  the  agreement 
with  the  plaintiffs,  of  March  16,  1850,  the  defendants  covenanted 

1  Central  B.  B.  Co.,  40  Ga.  682.  The  «  Hartford,  &c.  R.  R.  Co.  v.  N.  Y.  & 
legislature  saljeeqaently  permitted  these  Kew  Haven  R.  R.  Co.,  8  Robt,  (N.  Y.) 
roads  to  consolidate.  411. 
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to  hold  the  franchises  and  corporate  powers  conveyed  to  them  bj 
such  lease,  until  the  1st  of  July,  1869,  and  during  such  time  not 
to  extend  such  railrostd  north  of  Granby  station.  Such  an  arrange- 
ment was  intended  to  prevent  the  extension  of  the  K  H.  &  N.  rail- 
road to  any  point  north  of  its  terminus  at  Granby,  and  to  prevent 
any  competition  in  travel  detrimental  to  the  interests  of  the  plain- 
tifiTs  road  —  which  had  a  monopoly  of  the  carrying  trade  from 
Springfield  and  points  north  of  Springfield  via  Northampton  and 
Springfield  road  —  which  such  extension  might  afford.  The  comple- 
tion of  the  N.  H.  &  N.  B.  R  to  Noi*thampton,  would  open  a  new 
line  for  travel  southward,  which  would  be  a  competitor  and  rival 
of  the  road  of  the  plaintiffs.  Such  competition  and  rivalry  it  was 
not  lawful  for  these  parties  to  prevent,  or  attempt  to  prevent,  and 
any  contract  to  effectuate  such  purpose  is  void.  Public  policy  is 
opposed  to  any  infringement  of  the  rights  of  travel,  or  of  any  of 
the  facilities  which  competition  may  furnish ;  and  the  law  will  not 
uphold  any  agreement  which  does  or  may  injuriously  affect  such 
rights  or  facilities." 

But  where  by  its  charter  or  the  general  law  a  railroad  company 
is  authorized  to  consolidate  with,  or  lease  its  road  to,  any  other  rail- 
road company,  upon  the  principle  that  the  greater  includes  the  less, 
there  would  seem  to  be  some  reason  for  holding  that  it  might  enter 
into  a  contract  with  a  rival  road  by  which  their  joint  earnings  upon 
their  through  traffic  should  be  divided  between  them,  upon  such  a 
basis  as  the  companies  could  agree  upon,  without  impugning  the 
policy  of  the  law,  because  in  such  a  case,  they  only  accomplish 
partially  and  indirectly  what  they  are  authorized  to  accomplish 
directly.  But  where  as  in  Ohio,  New  York,  and  some  other  States, 
they  are  only  authorized  to  consolidate  with  roads  over  which 
freight  and  passengers  can  be  carried  "  continuously,''  ^  a  different 
question  is  presented;  because  in  such  cases  the  legislature  has 
exhibited  no  intention  of  abandoning  the  policy  of  reasonable  com- 
petition indicated  by  permitting  the  construction  of  rival  lines.  But 
in  any  event,  so  long  as  the  roads  keep  within  the  limits  of  r^ulatory 
statutes  as  to  rates  of  transportation,  and  the  shareholders  sustain 
no  loss  from  such  contracts,  no  one  but  the  State  has  any  ground  of 
complaint      In  a  New  Hampshire  case*  the  court  say:  "The 

»  State  «.  Vandcrbilt,  87  Ohio  St  690  ;         •  Carrier  «.  Concord  R  R.   Co.,   48 
People   f>.  Boston,   Hoosac   Tnnnel,   kc     N.  H.  821. 
R.  R.  Co.,  IS  ANx  N.  C.  (N.  Y.)  280. 
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object  of  the  law  (the  statute  in  that  State)  is  to  prevent  the  con- 
solidation of  rival  and  competing  lines  of  railroad,  by  contracts  or 
arrangements  between  them,  by  means  of  wliich  competition  is  re- 
moved, —  the  purpose  being  to  prevent  the  increase  of  the  charges 
of  such  railroads  beyond  what  might  be  expected  under  the  in- 
fluence of  a  free  competition.  In  the  promotion  of  this  object  every 
citizen  having  occasion  to  use  such  roads,  or  to  purchase  articles 
transported  over  them,  has  an  interest ;  but  his  interest  is  not  of  a 
character  which  may  be  protected  by  a  suit  to  recover  damages. 
It  is  much  like  the  interest  which  every  citizen  has  in  a  public 
highway,  its  being  kept  in  repair,  and  there,  independent  of  statute 
provisions,  he  can  maintain  no  action  on  account  of  any  defect  in 
its  condition ;  and  by  statute  he  can  maintain  action  only  in  case 
he  sufiTers  special  damages  while  in  the  use  of  the  road,  and  not  for 
being  deprived  of  the  use  of  it  altogether  by  its  being  permitted  to 
become  impassable.^  Upon  the  same  priThciple  no  person  has  such  an 
interest  in  preserving  free  competition  between  rival  railroads,  as  to  be 
entitled  to  maintain  a  suit  for  diminishing  or  removing  such  competi- 
tion ;  but  the  wrong  which  arises  from  the  violation  of  the  provi- 
sions of  the  statute  is  essentially  a  public  wrong  in  which  no 
citizen  has  a  special  or  private  interest."  The  argument  that  in 
those  States  where  consolidation,  etc.,  is  permitted  with  any  other 
railroad,  these  contracts  cannot  be  said  to  be  invalid,  it  seems  to  us  is 
conclusive,  as  the  only  ground  upon  which  such  contracts  can  be  said 
to  be  invalid  is,  that  they  are  opposed  to  public  policy,  which  in 
other  words  is  the  policy  of  the  law ;  and  they  certainly  cannot  be 
said  to  be  opposed  to  the  policy  of  the  law,  if  the  statute  gives  the 
companies  the  power  to  accomplish  the  same  result  in  a  more 
effectual  manner.  Nor  is  it  by  any  means  certain,  in  the  absence  of 
anything  in  the  statute  prohibiting  them,  that  this  class  of  contracts 
can  be  said  to  be  per  se  opposed  to  public  policy,  either  upon  the 
ground  that  I  hey  are  opposed  to  the  spirit  of  the  law,  or  as  tending 
to  injure  the  interests  of  the  people  by  creating  a  monopoly,  whether 
the  statute  permits  a  consolidation  with  other  roads  or  not.  As  we 
have  already  seen,  these  contracts  are  upheld  by  the  English  courts, 
where  supervision  over  railways  by  the  government  is  far  more 
strict  than  it  is  in  this  country,  and  these  decisions  are  entitled 
to  great  weight  in  determining  the  validity  of  these  contracts  here. 

1  Griffin  V.  Saiibomtown,  44  N.  H.  246. 
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In  a  Louisiana  case^  this  question  arose  in  reference  to  an 
agreement  between  a  railway  and  a  steamboat  company  having 
the  same  termini,  to  prorate  on  all  through  freight,  and  its  validity 
was  sustained.  In  that  case  the  defendants,  owning  a  short  railway, 
from  New  Orleans  to  Lake  Pontchartrain,  and  one  Morgan,  owning 
a  line  of  steamers  plying  from  the  lake  terminus  to  Mobile,  and  the 
plaintififs  and  other  parties  owning  two  other  steamers  in  the  same 
trade,  an  arrangement  was  made  by  the  defendants  with  Morgan,  and 
temporarily,  with  the  proprietors  of  the  other  steamers,  respectively, 
to  share  pro  rata  the  through  freight  from  New  Orleans  to  Mobile. 
It  appeared  that  this  arrangement  was  unprofitable  to  the  defendants, 
for  the  lines  of  steamers,  by  competing  and  lowering  the  rates  of 
freight,  greatly  reduced  the  share  coming  to  the  railway.  The  defend-' 
ant  therefore  entered  into  an  agreement  with  Morgan  by  which  the 
latter  loaned  the  railway  company  $250,000,  and  the  former  agreed 
to  prorate  with  him  the  through  freight  from  New  Orleans  to  Mo- 
bile, and  to  charge  all  other  steamers  the  rates  paid  by  the  public 
generally.  The  plaintiffs-  immediately  laid  up  their  steamer  and 
sued  for  damages,  on  the  ground  that  this  prorating  with  Morgan 
and  refusing  to  further  prorate  with  the  plaintiffs  was  an  illegal 
combination  with  Morgan  to  confer  on  him  an  unlawful  monopoly 
and  preference.  It  was  held  that  the  acts  of  the  defendants  were 
not  in  contravention  of  any  statute  of  Louisiana  or  of  any  principle 
of  her  jurisprudence  ;  and  that  they  might  agree  or  refuse  to  prorate 
through  freight  with  anybody. 

These  corporations  are  chartered  and  organized  for  the  transporta- 
tion of  passengers  and  freight,  and  have  authority  not  only  to  enter 
into  contracts  in  respect  thereto  with  individuals,  hui  also  wUh  other 
railroad  corporations  ;  and  the  validity  of  contracts  between  different 
lines  of  railways  for  the  transportation  of  passengers  and  freight 
over  such  railways  has  been  universally  sustained  by  our  courts; 
and  contracts  for  the  pro  rata  division  of  fares,^  and  for  the  pro  rata 
division  of  freights  have  been  sustained.  In  a  Minnesota  case  ^  the 
court  say :  "  In  view  of  the  present  mode  of  transacting  business  of 
this  kind,  this  authority  would  seem  to  he  an  incident  to  railroad  cor* 
porations,  unless  withheld  by  the  terms  of  their  charters ;  and  con- 

^  Eclipse  Tow  Boat  Co.  v.  Pontchar-  '  Stewart  v.  Erie  &  Western  Txans.  Co., 
train  R.  R.  Co.,  24  La.  An.  1.  17  Minn.  872. 

«  Hartford,  &c.  R.  R.  Co.  v.  N.  Y.  k 
N.  H.  R.  R.  Co.,  8  Robt.  (N.  Y.)  411. 
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tracts  of  this  kind,  when  made  with  a  bond  fide  purpose  to  regulate 
traffic  in  a  reasonable  and  just  manner  are  generally  held  good."  In 
a  New  Jersey  case  ^  a  similar  question  arose  as  to  a  contract  entered 
into  by  connecting  roads  for  the  division  of  fares,  and  the  contract 
was  sustained,  the  Chancellor  saying :  "  I  find  no  adjudication  what- 
ever in  this  country  upon  the  point.  Yet  we  know  that  it  is,  and 
has  been  for  years,  the  constant  practice  of  railway  companies  to 
run  iujBonnection,  passing  freight  and  passengers  over  a  number  of 
lines  forming  one  route,  and  to  divide  the  receipts  by  an  arbitrary 
schedule  fixed  upon,  and  not  always,  or  in  most  cases,  giving  to  each 
line  the  share  earned  on  it,  and  that  only.  In  many  cases,  as  in  the 
present,  there  may  be  good  reasons  for  making  a  di^erence  in  tlie 
division  of  the  profits.  If  an  advantageous  arrangement  can  be 
made  by  a  line  at  the  south  end  of  a  route,  with  a  line  at  the  north 
end,  for  carrying  passengers  in  common,  which  could  not  profitably 
(and  therefore  would  not)  be  entered  into  by  the  north  line,  unless 
it  received  a  larger  proportion  of  the  earnings  than  in  proportion  to 
its  work,  there  is  no  reason  or  principle  of  law  why  the  south  line 
should  be  prohibited  from  making  an  arrangement  profitable  to  its 
shareholders,  on  the  ground  that  the  division  of  earnings  must  be 
unequal  The  directors  of  such  companies  have  the  right  to  make 
contracts  as  to  carrying  passengers  and  freight.  They  can  make 
such  contracts  for  one  trip,  for  one  day,  for  one  year,  or  for  the  whole 
existence  of  the  company.  They  can  make  such  contracts  at  prices 
lower  than  those  limited  in  their  charter,  and  lower  than  charged  to 
others.  The  commutation  contracts  constantly  made  on  all  leading 
roads  are  in  exercise  of  this  power.  They  are  made  for  months,  a 
year,  and  sometimes  for  life.  Their  validity  is  founded  upon  well- 
settled  principles  of  law,  and  has  never  been  doubted.  They  are 
made  for  the  supposed  advantage  of  the  business  and  of  the  share- 
holders ;  and  the  expediency  of  making  them  must  depend  on  the 
judgment  of  some  one,  and  in  all  these  corporations,  the  manage- 
ment of  all  the  concerns  is  committed  to  the  directors.  There  is 
nothing  in  such  contracts  against  public  policy  or  any  law  of  this 
State.  The  want  of  such  power  would  be  a  great  injury  to  most 
railway  corporations,  as  well  as  to  the  public,  who,  as  in  this  case, 
are  much  benefited  by  the  arrangement.  Contracts  by  which  com- 
muters are  carried  for  less  than  cost  have  been  held  good  policy  by 
railway  managers,  as  tending  to  build  up  and  populate  towns  along 

1  Sussex  R.  R.  Co.  v.  Morris,  &c.  R.  R.  Co.,  19  N.  J.  £q.  13. 
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their  lines.    They  may  misjudge  as  to  the  policy,  but  contracts  thus 
made  in  good  faith  are  valid."  ^ 

Having  authority  to  contract  with  other  railways  in  reference  to 
rates  of  transportation,  etc.,  for  the  benefit  of  the  public,  and  being  per- 
mitted to  consolidate  with  other  railway  companies,  can  it  with  any 
propriety  be  said  that  they  have  not  the  right  to  contract  with  them 
relative  to  such  matters  for  their  own  benefit,  when  the  interests  of 
the  public  are  not  injuriously  affected  and  when  they  only  accom- 
plish  indirectly  and  temporarily  what  they  are  by  statute  permitted 
to  accomplish  directly  and  permanently ;  and  so  save  themselves  from 
the  disastrous  consequence  of  reckless  competition?  Fair  competi- 
tion is  a  public  benefit,  but  reckless  competition  invariably  results 
in  public  injury,  and  is  generally  induced  and  carried  on,  not  with  a 
purpose  of  benefiting  the  public,  but  of  destroying  or  crippling  a 
rivaL  Common-sense  and  the  experience  of  mankind  teach  that 
railway  companies  cannot  successfully  conduct  their  business  and 
pay  operating  expenses,  unless  they  receive  a  certain  sum  per  mile 
for  each  ton  of  freight  and  each  passenger  hauled  over  their  road;  and 
that,  whenever  they  are  compelled  to  receive  less  than  that  sum  they 
run  their  trains  at  a  loss,  which  of  course  they  cannot  do  for  any 
considerable  period  without  incurring  bankruptcy.  To  say,  therefore, 
that  railway  companies  have  no  power  to  protect  themselves  against 
loss,  by  temporary  contracts  of  the  character  to  which  this  section 
relates,  is  to  deny  to  them  the  right  of  self- protection  and  the  power 
to  save  themselves  from  financial  ruin.  The  law  does  not  demand 
or  support  any  such  policy,  and  it  is  believed  that^  except  when  pro- 
hibited by  statute,  contracts  for  "  pooling  "  earnings  by  rival  lines, 
trh^  made  in  good  faith  for  self-protection,  and  which  do  not  result  in 
the  creation  of  a  monopoly  injurious  to  the  public,  are  valid  and  not 
obnoxious  to  the  chaige  of  being  opposed  to  public  policy. 

»  Much  V,  Easteni  R.  R.  Co.,  43  N.  H.  tract,  which  will  give  a  ground  for  iiyunc- 

615  ;■  Darling  v.  B.  &  W.  R,  R.  Co.,  11  tion  restraining  such  a  change  of  gauge  as 

Allen  (Mass.),  295  ;  Gass  v,  N.  Y.,  P.  &  would  break  up  the  connection.    Colum* 

B.  R.  R  Co.,  99  Mass.  220  ;  Root  v.  Great  bus,  P.  &  I.  R,  R.  Co.  v.  ludianapolia  4 

Western  R  R  Co.,  45  N.  Y.  624  ;  2  Lans.  B.  R.  R.  Co.,  6  McLoin  (U.  S.  C.  C.). 

(N  Y.)  199<     An  agreement  bj  a  railroad  460.    A  contract  to  nudntain  a  connection 

to  build  its  road  ao  as  to  connect  with  an-  between  two  railroads  is  valid.     Andxt>- 

other,  and  that  the  charges  for  transporta-  scoggin  &  Ken.  R  R.  Co.  v.  Androscoggin 

tion  shall  be  ivgulated  by  both  companies  R  R  Co.,  62  Me.  417  ;  Bartlette  tF.  Nor. 

tngether  has  been  held  to  be  a  valid  con-  k  Wor.  R  R.  Co.,  83  Conn.  660. 
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AcQUisrnoN  of  Right  of  Way  by  Pubchase,  etc. 


Sec.  208.  Power  of  Bailway  Companies  to 
acquire  Bight  of  Way,  etc., 
by  Purchase. 
209.  Conditional  Conveyances. 


Sec.  210.  Bonds  for  Conveyance  :  Specific 
Performance. 
211.  Entry  under  License. 


Sec.  208.  Power  of  Railway  Companiea  to  Acquire  Right  of  Way, 
etc..  by  Furchase.  —  While  a  railway  company  may  be  clothed  by 
its  charter  or  the  general  law  with  authority  to  take  lands  m  invi-- 
turn  under  the  right  of  eminent  domain,  yet  it  may,  if  it  can  do  so, 
purchase  the  fee  in  the  lands  necessary  for  its  roadway,  etc.,^  and  it 
may  convey  the  fee  to  another  railroad  company  to  be  used  for  the 
same  purposa^  Indeed,  it  is  sometimes  made  a  condition  precedent 
to  the  right  to  take  lands  in  invitum,  that  an  attempt  shall  fii'st  be 
made  to  acquire  the  same  by  purchase  or  agreement  with  the  owners 
on  the  proposed  line.^  If  the  conveyance  is  unrestricted  as  to  use, 
there  is  no  reversion  in  the  grantor,  but  if  the  conveyance  is  re- 
stricted to  the  time  it  is  used  for  railway  purposes,  the  title  reverts 
to  the  grantor  when  it  ceases  to  be  used  for  that  purpose.*  Where 
land  is  conveyed  to  a  railway  company  for  railway  purposes,  it  is 
presumed  that  all  the  contingent  damages  which  would  have  been 
included  in  an  assessment  of  damages  by  commissioners  were  con- 
sidered in  determining  the  price  ;^  and  the  same  duty  as  to  the 

1  Hill  V.  Western  Vt.  B.  B.  Co.,  25  Vt.  Ohio  St.  1 ;  NicoU  v.  N.  Y.  &  Erie  B.  B. 

68;  Holt  V.  Somerville,  127  Mass.*  408  ;  Co.,  12  N.  Y. 

Yates  «.  Van  Bogert,  66  N.  Y.  626  ;  NicoU  «  Ells  v.  Pacific  R  B.  Co.,  51  Mo,  200  ; 
V.  N.  Y.  &  Erie  B.  B.  Co.,  12  N.  Y.  121 ;  Matter  of  Prospect  Park,  &c.  B.  B.  Co., 
Page  ».  Heinberg,  40  Vt.  81  ;  Heath  v.  67  N.  Y.  871. 
Bannore,  60  N.  Y.  802  ;  State  v.  Brown,  *  State  v.  Brown,  ante, 
27  N.  J.  L.  13  ;  Wheeling,  &c.  B.  B.  Co.  »  Norris  v.  Vt  Central  B.  B.  Co.,  28 
V.  Gourley,  99  Penn.  St  171 ;  McClure  v.  Vt.  99.  A  grant  of  the  right  of  way  car- 
Missouri,  Ac.  B.  B.  Co.,  9  Kan.  373.  ries  with  it  the  right  to  construct  suitable 

*  N.  J.  Midland  B.  B.  Co.   v.  Van  culverts,  and  the  right  to  construct  such 

Syckle,   88  N.   J.   L.  496  ;  Harrison  v,  culverts  includes  the  power  to  cut  the 

Lexington,   &c.   B.  B.  Co.,   9  B.   Mon.  necessary  ditches  to  carry  the  water  into 

(Ky.)  470  ;   Pollard  v.  Maddox,  28  Ala.  such  culverts,  although  such  ditches  may 

32i ;  Junction  B.  B.  Co.  v.  Buggies,  7  extend  beyond  the  limits  of  the  right  ci 
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construction  of  its  road  and  the  building  of  necessary  culverts,  em- 
bankments, fences,  etc.,  rests  upon  the  company  as  would  have  ex- 
isted if  the  laud  had  been  taken  under  the  right  of  eminent  domain.^ 
An  indefinite  conveyance,  or  one  which  merely  conveys  a  riglit  of 
way  over  the  grantor  s  land,  of  a  certain  width,  without  describing 
the  same  or  defining  the  particular  land  intended  to  be  conveyed,  is 
void  for  uncertainty.  Thus,  a  company  after  making  a  survey  and 
staking  out  the  same  through  the  plaintiff's  laud,  purchased  of  him 
a  strip  of  land  six  rods  wide,  and  took  a  deed  for  the  same  in  which 
it  was  described  "  covered  by  the  location  of  their  railroad  or  that 
may  he  finally  covered  by  such  location.*'  The  location  was  after- 
wards changed,  and  it  was  held  that  the  company  acquired  no 
rights  under  the  deed  in  the  laud  covered  by  the  new  location.^ 
The  right  of  way  must  be  conveyed  by  the  owner  of  the  fee ;  a  mere 
equitable  owner  of  an  undivided  interest  in  a  possible  reversion,' 
and  the  holder  of  a  contingent  interest  can  convey  no  authority  to 
appropriate  the  laud  for  railroad  purposes. 

Thus,  under  a  trust  deed  which  vested  the  legal  title  to  lands  in  a 
trustee  for  the  benefit  of  a  married  woman  and  her  children,  but 

way.  Bahcock  v.  Western  R.  R.  Co.,  9  that  an  action  on  the  case  wiU  lie  to  re- 
Met.  (M:iss.)  553  ;  Boothbay  v.  Audro-  cover  damages  sustained  by  the  failure  to 
scoggin  R.  R.  Co.,  51  Me.  318  ;  Read  v.  build  the  fence.  Conger  v.  Chicago  & 
N.  Y.  Central  R.  R.  Co.,  18  Barb.  (N.Y.)  Rock  Island  R.  R  Co..  15  IlL  866. 
80  ;  Hortsman  v.  Lexington,  &c.  R.  R.  ^  Hortsman  v,  Covington,  kc,  Rr  R. 
Co.,  18  B.  Mon.  (Ky.)  218;  ConweU  v.  Co.,  18  B.  Mon.  (Ky.)  218;  Smith  v. 
Springfield,  &c.  R.  R.  Co.,  81  lU.  232.  N.  Y.,  &c.  R.  R.  Co.,  63  N.  Y.  68. 
Where  the  right  of  way  is  granted  to  a  *  Hall  p.  Pickering,  40  Me.  548.  A 
railroad  company,  and  it  is  necessary  to  conveyance  of  a  right  of  way  will  not  be 
make  cuts  through  the  ground  to  the  held  void  for  uncertainty  of  description  on 
proper  enjoyment  of  the  right  of  way,  it  the  ground  that  it  is  a  deed  in  fee,  when 
is  not  incumbent  on  the  grantee  to  build  it  appears  from  the  instrument  that  it  was 
walls  to  prevent  the  falling  ot  the  banks,  only  intended  as  a  conveyance  of  a  right 
Hortsman  v.  Covington  k  Lexington  R.  R.  of  way.  Barlow  v.  Chicago,  Rock  Island, 
Co.,  18  B.  Mon.  (Ky.)  218.  Where  land  &  Pacific  R.  R.  Co,  29  la.  276.  Delivery 
was  granted  to  a  railroad  company,  and,  of  a  deed  or  contract  is  essential  to  its 
after  the  usual  covenants,  the  deed  con-  validity.  Stephens  v.  Buffalo  &  Xew 
toined  this  clause,  "said  corporation  to  York  R  B.  Co..  20  Barb.  (N.  Y.)  382, 
make  us  a  culvert  or  pass  for  cattle  to  In  Barlow  r.  Chicago,  &c.  R.  R.  Co.,  29 
pass  under  said  road,"  it  was  held  that  Iowa,  276,  a  deed  of  land  to  a  railway  com- 
such  a  grant  and  provision  did  not  justify  pany,  of  such  a  strip  of  land  as  may  be 
the  company  in  digging  a  ditch  in  the  ad-  selected  by  the  engineer,  was  held  good, 
joining  land  of  the  grantor  to  drain  the  But  see  Detroit,  &c  R.  R.  Co.  v.  ForbeSi 
liasswav.     Hills  v.  Boston  &  Maine  R.  R.  30  Mich.  163. 

Co.,  18  X.  H.  179,  1846.     Where  a  party         ■  Tapent  v.  Detroit,  &c  R.  R.  Co.,  50 
granted  the  right  of  way  across  his  land,  Mich.  267 ;  Toledo,  Ac.  R.  R.  Co.  ».  Dun- 
by  deeil,  njion  condition  that  the  company  lap,  47  Mich.  467  ;  Tutt  v.  Port  Royal, 
should  fen«*e  the  road  within  a  reasonable  Ac.  R.  R.  Co.,  16  S.  C.  365. 
time,  which  it  neglected  to  do,  it  was  held 
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which  gave  to  the  husband  the  absolute  control  and  management  of 
the  land,  the  husband  might  give  to  a  railway  company  license  to 
construct  its  line  over  such  lands,  binding  so  long  as  he  lived,  or,  at 
least,  until  revoked,  unless  such  right  of  way  injuriously  affected  the 
duties  and  limitations  imposed  upon  the  husband  by  the  deed.^ 
But  if  any  other  person  has  an  interest  in  the  land,  which  is  affected 
by  such  use  of  it,  their  consent  must  be  obtained,  or  their  damages 
assessed  and  paid  under  the  statute ;  as,  tenants  for  years,  by  dower, 
curtesy,  mortgagees,  etc. 

Sec.  209.  Conditional  Conveyanoes.  —  If  the  land  is  conveyed  to 
the  company  upon  a  condition,  either  precedent  or  subsequent,  the 
title  in  the  company  is  subject  to  the  performance  of  such  condition. 
Thus,  where  a  person  conveyed  a  right  of  way  for  a  railway,  upon 
condition  that  crossings  and  cattle-guards  should  be  constructed,  it 
was  held  that  the  grantor  held  an  equitable  lien  upon  the  land  con 
veyed,  not  only  for  the  purchase-money,  but  also  for  the  damages  in 
not  constructing  the  road  in  the  manner  provided  by  the  contract, 
and  that  the  retention  of  the  legal  title  by  him  was  a  fact  sufficient 
to  put  subsequent  grantees  and  mortgagees  upon  their  guard  as  to  his 
legal  rights.  The  grantor  in  such  case  can  either  enforce  specific 
performance  of  the  contract  or  enforce  his  specific  lien.^ 

A  conveyance  to  a  railway  company  of  land  for  the  right  of  way 
of  such  road,  upon  condition  that  the  company  should  erect  and 
maintain  a  certain  dam  or  embankment,  conveys  the  title  to  the 
land  subject  to  be  defeated  by  the  failure  of  the  company  to  comply 
with  the  condition,  the  condition  being  a  condition  subsequent.^ 
So,  where  a  release  is  obtained  from  the  owner  of  land  for  the  right 
of  way,  with  a  proviso  calculated  to  confine  the  line  of  such  road  to 
a  particular  portion  of  the  land,  the  release  will  not  be  operative  if 
the  company  afterwards  constructs  its  road  across  the  land  by  a  sub- 
stantially different  route.*  Where  a  conveyance  of  a  right  of  way 
was  made  on  condition  that  the  depot  of  the  company  should  be 
located  within  a  certain  distance  of  a  given  place,  it  was  held  that 
a  breach  of  this  condition  defeated  the  title  conveyed  by  the  deed, 
and  that  the  grantor  was  entitled  to  have  his  damages  assessed  as  if 
no  deed  had  ever  been  made ;  and  that  the  estate  conveyed  being 

1  Tott  V.  Port  Royal  &  Augusta  R.  B.         *  Underbill  v,  Saratoga  &  Washington 

Co.,  16  So.  Car.  866.  R.  B.  Co.,  20  Barb.  (N.  Y.)  465. 

'  Dayton,  Xenia,  &  Belpre  R.  R.  Co.  r.         *  Douglas  v.  New  York  &  Erie  R.  R. 

Lewton,  20  Ohio  St  401.  Co.,  Clarke's  Ch.  (N.  Y.)  174. 
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less  than  a  freehold,  no  formal  act  of  entry  on  his  part  was  necessary 
in  order  to  avail  himself  of  the  right  to  proceed  in  this  manner.^  So 
a  condition  in  the  deed,  that  certain  portions  of  the  land  conveyed 
shall  be  kept  open  as  public  streets,  is  not  void  as  imposing  a  doty 
or  trust  upon  the  corporation  inconsistent  with  its  business^  and 
outside  of  the  objects  for  which  it  was  formed.^ 

The  title  does  not  vest  in  the  company  until  all  conditions  prece- 
dent are  performed ;  but  where  the  deed  is  subject  to  a  condition  sub- 
sequent, the  title  may  pass  and  a  right  of  action  exist  in  favor  of  Uie 
grantor  against  the  corporation  for  damages  sustained  fi-om  its  neg- 
lect to  perform ;  or,  as  we  shall  see,  a  forfeiture  of  the  title  may  be 
claimed.  Thus,  where  the  owner  of  land  incumbered  by  a  mortgage 
sold  to  a  railway  company  a  portion  of  it  to  be  used  for  a  track,  and 
there  was  at  the  time  of  sale  a  road  over  the  part  conveyed,  the 
right  to  which  had  been  reserved  in  the  agreement  of  sale  but  was 
omitted  in  the  conveyance, — in  an  action  by  one  who  subsequently 
purchased  the  land  at  a  sheriff's  sale  under  the  mortgage,  against 
the  company  and  for  obstructing  this  way,  it  was  held  that  the 
right  of  way  did  not  originate  in  the  reservation  in  the  agreement, 
but  existed  previous  thereto  and  was  merely  recognized  therein; 
that  the  purchaser  under  the  mortgage  was  entitled  to  the  road,  and 
might  maintain  an  action  on  the  case  against  the  company  for  ob- 
structing it* 

In  a  Massachusetts  case  a  railroad  company,  in  consideration  of 
an  amicable  settlement  of  his  damages  by  the  owner  of  land,  agreed 
with  him  to  fence  the  land  taken;  and  failing  to  do  so  within  a 
reasonable  time,  was  sued  by  him  for  breach  of  the  agreement  It 
was  held  that  a  subsequent  erection  of  the  fences  by  the  company 
without  the  plaintiff's  consent  or  approval  did  not  affect  his  right  to 
recover ;  and  that  the  measure  of  his  damages  was  the  sum  which  it 
would  fairly  cost  to  erect  the  fences  according  to  the  agreement* 
But>  as  previously  stated,  the  land-owner  cannot  eject  the  corpora- 
tion for  a  breach  of  a  condition  subsequent.  Thus,  where  a  land- 
owner, by  a  written  contract,  agreed  to  give  to  a  railroad  company 
the  perpetual  right  of  way  through  the  same,  at  a  stipulated  price 
which  was  paid  to  him,  with  a  provision  in  the  contract  that  when 

1  Taylor  r   Cetlar  Rapids  &  St  Pan!  Penn.  St  417 ;  NicoU  v.  N.  Y.  A  Erie 

R  IL  (>.,  25  la.  871.  »•  R  Co..  12  N.  Y.  121. 

«  Tinkham  r.  Erie  R.  It  Co.,  68  BarK         *  Uwton  v.  Fitchbuiig  R.  R.  Co.,  8 

(N.  Y.)  898.  Cosh.  (Masa.)  280. 

•  PennsvlTmnia  K  K  C<k  v.  Jones,  50 
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the  road  should  be  completed  the  company  should  fence  the  same, 
it  was  held  that  after  the  road  is  completed,  the  owner  of  the  land 
cannot,  upon  failure  to  put  up  the  fence,  eject  the  company  from  the 
land.^  And  even  where  a  condition  precedent  to  the  vesting  of  the 
title  is  not  performed,  if  the  grantor  neglects  to  avail  himself  of  the 
breach  seasonably,  and  permits  the  company  to  go  on  making  lai^ge 
expenditures  without  protest  or  objection,  he  may  be  estopped  from 
setting  up  such  breach.  Thus,  the  defendant  obtained  from  the 
plaintiff  a  deed  in  fee  of  a  strip  of  land  for  the  extension  of  its 
railroad,  and  covenanted  to  make  and  maintain  the  fences,  etc. ;  and 
the  deed  was  to  be  void,  unless  the  railroad  was  completed  through 
the  premises  granted  on  or  before  a  certain  day  therein  named. 
The  road  was  not  completed  at  the  time  specified,  but  the  plaintiff 
made  no  effort  to  assert  his  right  to  the  estate.  During  a  period  of 
two  years,  he  saw  the  defendant  make  large  expenditures  over  the 
premises  in  question ;  plaintiff  gave  notice  to  make  the  fences,  which 
was  done  about  a  year  before  the  suit  commenced.  It  was  held  that 
the  plaintiff  had  waived  the  forfeiture,  and  could  not  recover  the 
premises,  in  an  action  of  ejectment.^ 

The  question  as  to  whether  a  condition  is  precedent  or  subsequent 
depends  upon  the  intention  of  the  parties,  to  be  gathered  from  the 
conveyance  and  the  nature  of  the  transaction,^  and  no  precise  or 
formal  words  are  necessary  to  create  it,  nor  is  it  material  in  what 
part  of  the  instrument  it  is  placed.^  If  the  act  is  to  be  done  "before 
the  title  vests,  it  is  a  condition  precedent ;  but  if  it  may  as  well  be 
performed  after  as  before  the  vesting  of  the  title,  or  if  from  the 
nature  of  the  act  to  be  performed,  and  the  time  for  its  performance, 
it  is  evidently  the  intention  of  the  parties  that  the  title  shall  vest, 
and  the  condition  be  afterwards  performed,  it  is  a  condition  subse- 
quent.^ This  class  of  conditions  is  not  favored  in  law  and  will 
always  be  strictly  construed.  The  breach  of  such  a  condition  works 
a  forfeiture  at  the  election  of  the  grantor  or  his  heirs,  which  must  be 
signified  by  some  decisive  act  which  is  equivalent  to  a  re-entry  at 
common  law  ;^  and  equity  will  not  lend  its  aid  to  enforce  a  forfeiture 
under  a  condition  subsequent,  but  where  there  is  no  adequate  remedy 
at  law,  will  sometimes  cancel  the  deed  as  a  cloud  upon  the  grantor's 

^  Hornback  «.  Cincinnati  &  Zanesville         *  Ashurst,   J.,   in    Hotham   v.  East 

B.  R.  Co.,  20  Ohio  St.  81.  India  Co.,  1  T.  R.  645. 

<  Ludlow  V.  New  York  &  Harlem  R.  R.         ^  Underhill  v.  Saratoga,  &c.  R.  R.  Co., 

Co.,  12  Barb.  (N.  T.)  440.  20  Barb.  (JS.  Y.)  455  ;  Parmalee  v.  Oswego 

•  NicoD  V.  N.  Y.  &  Erie  R.  R.  Co.,  12  Ac  R.  R.  Co.,  6  N.  Y.  74. 
N.  Y.  121.  «  Hall  V.  Pickering,  40  M&  548. 
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title.^   The  breach  of  such  a  condition  is  only  available  to  the  grantor 
or  his  heirs,'  but  not  even  to  an  heir,  if  he  claims  by  deed' 

Sec.  210.  Bonds  for  Conveyance :  Speoifio  Peiformance.  —  A  rail* 
way  company  which  has  not  yet  procured  its  charter  or  filed  its 
articles  of  association  cannot  take  a  conveyance  of  land  for  its 
roadway.  Such  an  act  would  be  tUtra  vires  ;^  but  conveyances 
may  be  taken  by  individuals  for  such  purpose  in  trust  for  the 
company  when  formed.  But  after  it  is  formed,  it  may  take  con- 
veyances for  such  purpose,  or  it  may  obtain  the  right  to  such  lands 
by  bonds  or  contracts  from  the  owners  to  convey,  and,  npon  fulfil- 
ling the  conditions  thereof  on  its  part,  specific  performance  of  such 
contracts  will  be  enforced  in  equity.*  But  proof  of  a  written  con- 
tract to  sell  land  to  a  railway  company  at  a  certain  price,  within  a 
certain  time,  and  a  tender  of  the  amount  within  that  time,  and  a 
refusal  to  accept  it,  will  not  authorize  the  company  to  enter  upon 
the  land  afterwards,  and  locate  its  road  upon  it,  or  defeat  a  petition 
for  damages  su.stained  by  reason  of  such  location.^ 

It  is  no  defence  to  a  bill  for  specific  performance  of  a  contract  to 
convey  lands  to  a  railway  company  under  a  bond  or  contract  for  a 
deed,  that  the  company  has  not  completed  its  road  within  the  time 
limited  in  its  charter ;  ^  that  is  a  matter  which  lies  between  the  com- 
pany and  the  State,  which  cannot  be  made  available  by  strangers. 
But  a  specific  performance  will  not  be  decreed  where  it  would  be 
inequitable,  but  the  party  will  be  left  to  his  remedy  at  law.^ 
Indeed,  the  same  rules  prevail  in  respect  to  these  contracts,  as 
prevail  in  similar  contracts  between  individuals,  and  the  contract 
must  be  complete,*  certain,*^  mutual,"  fair  and  just,^  and  the  remedy 

1  Yicksbui^^h  Ac.  B.  R.  Ca  v.  Rags-  N.  J.  Eq.  105 ;  GooJay  t?.  Culchester,  kc. 

dale,  54  Miss.  200;  Memphis,  &o.  R.  B.  R.  B.  Co.,   17  Beav.   182;  Wlutnej  v. 

Co.  V.  Neighbors,  51  id.  412.  New  Haven,  28  Conn.  624. 

*  Paul  V.  ConnersTille,  &c.  R.  R  Co.,  •  Johnson  r.  Johnson,  16  Minn.  517 
51  Ind.  527  ;  Underhill  v,  Saratoga,  &c  Bamet  v.  Dougherty,  82  Pcnn.  St.  872 
R  R.  Co.,  20  Barb.  (N.  Y.)  455.  Loeee  r.  Morey,  57  Barb.   (N.  Y.)  661 

*  Bice  V.  Boston,  Ac  R.  R   Co.,  12  Walker  t;.  Eastern  Counties  Ry.   Co.  6 
Allen  (Mass.),  141.  Hare,  57  ;  Purrinton  v.  Illinois,  &c.  R.  R. 

«  Gage  r.  New  Maritet,  tc.  By.  Co.,  Co.,  46  111.  297. 

18  Q.  B.  457.  *"  Stuart  v.  London,   &c  Ry.  Co.,  1 

»  Boston,  Ac.  R.  R.  Co.  v,  Babcock,  8  De  6.  M.  &  G.  721  ;  South  Wales  Ry.  Co. 

Cush.  (Mass.)  228  ;  Chicago,  tc  R.   R.  v.  Wythes.  5  id.  88  ;  Wilson  v.  Northamp- 

Co.,  V.  Swinney,  88  Iowa,  182.  ton  Ry.  Co.,  L.  R.  9  Ch.  279  ;  Hood  ». 

•  Whitman  v.  Boston  &  Maine  R.  R.  North  Eastern  Ry.  Co.,  L.  R.  5  Ch.  525 : 
Co.,  8  Allen  (Mass,),  188.  Holmes  v.  Eastern  Counties  Ry.  Co.,  8 

T  Ross  9.  Chicago,  Ac  R.  R.  Co.,  77    E.  &  J.  675. 
l\\^  ]^o7^  n  Bogers  v.  Saunders,  16  Me.  92. 

•  Cos  V.  N.  J.  Midland  R.  R.  Co.,  81        "  Webb».  Direct  London  &  Portsmooth 


SEC.  210.]  BONDS  FOR  CONVEYANCE.  607 

must  not  be  harsh  or  oppressive.^  So  too,  the  contract  must  be  free 
from  doubt,*  misrepresentation  or  fraud,*  mistake,*  or  illegality.^ 

The  fact  that  a  land-owner  has  a  remedy  in  damages  will  not 
prevent  a  court  of  equity,  in  a  proper  case,  from  compelling  a 
railway  company  to  perform  its  agreement  to  make  erections  for 
the  land-owner's  benefit.® 

In  many  instances  equity  will  interfere  to  restrain  breaches  of 
this  class  of  contracts,  where  it  will  not  decree  a  specific  per- 
formance.^ It  will  not  decree  a  specific  performance  of  contracts 
which  by  their  terms  stipulate  for  a  succession  of  acts,  whose 
performance  cannot  be  consummated  by  one  transaction,  but  will 
be  continuous,  and  require  protracted  supervision  and  direction, 
with  the  exercise  of  special  knowledge,  skill,  or  judgment  in  such 
oversight ;  such  as  agreements  to  repair  or  to  build,  to  construct 
works,  to  build  or  carry  on  railways,  mines,  quarries,  and  other 
analogous  undertakings,  are  not,  as  a  general  rule,  specifically 
enforced.® 

By.  Ca,   9  Hare,   129;  Marble    Co.   v.  Ormsby,  7  Dana  (Ky.),  276;  Blanchard 

Eipley,  10  WaU.  (U.  S.)  330.  v.  Detroit,  &c.  R.  R.  Co.,  81  Mich.  43. 

1  Clarke  v,  Rochester,  &c  R.  R.  Co.,         '  Coe  v.   Louisville,   &c.   R.   R.   Co., 

18  Barb.  (N.  Y.)  360 ;  Edwards  v.  Grand  8  Fed.  Rep.  776  ;  Western  Union  Tel.  Co. 

Junction    Ry.   Co.,    1    My.   &    C.   674 ;  v.  Union  PaciEc  R.  R.  Co.,  3  Fed.  Rep. 

Hawkes  v.  Eastern  Counties  Ry.  Co.,  1  721.     It  will  never  decree  a  specific  per- 

De  U.  M.  &  G.  787.  formance  where  the  remedy  cannot  take 

*  Pyrke  v.  Waddingharo,  10  Hare,  1 ;  effect  at  once,  but  requires  a  prolonged  con- 
Walflhv.  Hall,  66  N.  C.  283;  Kortenhader  trol  of  personal  acts  involving  skill  and 
V.  Spotts,  80  Penn.  St.  430 ;  Owings  v,  discretion.  Port  Clinton  R.  R.  Co.  v. 
Baldwin,  8  GiU  (Md.),  887;  Allen  v,  Cleveland,  &c.  R.  R.  Co.,  18  Ohio  St.  644  ; 
Atkinson,  21  Mich.  361 ;  Taylor  v.  Wil-  Blanchard  v.  Detroit,  &c  R.  R.  Co.,  81 
liams,  45  Mo.  80  ;  Jeifiies  p.  Jeffries,  117  Mich.  43  ;  Blackett  v.  Bates,  L.  R.  2  Ch. 
Mass.  184 ;  Dobbs  v.  Norcross,  24  N.  J.  117  ;  Shrewsbury,  &c.  R.  R.  Co.  v.  Stour 
Bq.  827.  Valley  R.  B.  Co.,  2  De  G.  M.  &  G.  866. 

«  Holmes'  Appeal,  77  Penn.  St.  60 ;        «  Errington  v.  Aynesly,  2  Bro.  C.  C. 

Onnby  v.  Slater,   64  Md.  287 ;  Law  v.  84%;  Lucas  v,  Coinmerford,  8  Bro.  C.  C. 

Grant,  87  Wis.  648  ;  Hickey  v.  Drake,  47  166  ;  Mosely  v,  Vii^^in,  8  Ves.  184  ;  Flint 

Mo.  869.  if.  Brandon,  8  Ves.  169 ;  Paxton  v.  New- 

*  Bradbury  v.  White,  4  Me.  891 ;  ton,  2  Sni.  &  Gif.  487  ;  South  Wales  Ry. 
Peterson  v.  Grover,  20  Me.  868  ;  Wycombe  Co.  v,  Wythes,  6  De  G.  M.  &  G.  880  ; 
Ry.  Co.  17.  Donnington  Hospital,  L.  R.  1  Booth  v.  Pollard,  4  Y.  &  C.  Ex.  61  ;  Pol- 
Ch.  268.  lard  v.  Clayton,  1  K.  &  J.  462 ;  Garrett 

*  Flanagan  v.  Qt  Western  Ry.  Co.,  «.  Banstead,  Ac.  Ry.  Ro.,  4  De  G.  J.  k  S. 
L.  R.  7  £q.  116.  462  ;  Munro  v.  Wivcnhoe,  Ac.  Ry.  Ro.,  4 

*  Hawkes  v.  Eastern  Counties  By.  Co.  De  G.  J.  &  S.  729,  per  Knioht  Bruce, 
6  H.  L.  Cas.  831 ;  Stuart  «.  London,  &c.  L.  J.  ;  Gervais  v,  Edwards,  2  Dr.  &  W. 
Ry.  Co.,  15  Beav.  613  ;  Tillett  «.  Charing  80  ;  Counter  v.  Macphereon,  6  Moo.  P.  C. 
Cross  Bridge,  26  Beav.  419 ;  Boston  k  83 ;  Ford  v.  Stuart,  16  Beav.  493  ;  Peto 
Maine  R.  R.  Co.  ».  Babcock,  8  Cush.  v.  Brighton,  &c.  Ry.  Co.,  1  H.  &  M.  468  ; 
(Mass.)  228 ;  Lexington,  kc.  R.  R.  Co.  v.  Heathcote  v.  North  Staffoidshire  Ry.  Co., 
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Sec.  211.  Sntry  under  Idoense.  —  A  railway  company  may  enter 
upon  lands  and  construct  its  roadway  under  a  parol  license  from  the 
owner,  and  is  protected  by  such  license  from  all  the  necessary 
consequences  of  the  construction  and  operation  of  its  road,  as 
much  as  it  would  be  under  a  deed,  or  proceedings  under  the  statute ; 

but  such  license  is  revocable  at  the  will  of  the  land-owner,  and 

from  that  moment  the  right  to  maintain  the  road  there  ceases.^ 

20  L.  J.  (n.  8.)  82;  Hamilton  v.  Dons-  pair,  Colombas,  &c.  R.  R.  v.  Watson,  26 

ford,  6  Ir.  Ch.  Rep.  412 ;  Morrison  v.  Bar-  Ind.  50. 

row,  1  De  G.  F.  &  J.  688  ;  Powell  Duffryn  i  Murdock  v.  Prospect  Park,  &c.  R.  R. 
Steam  Coal  Co.  «.  Taflf  Vale  Ry.  Co.,  L.  R.  Co.,  73  N.  Y.  579.  In  MiUer  t».  The 
9  Ch.  881 ;  Blackett  v.  Bates,  L.  R.  1  Ch.  Anbam  k  Syracuse  R.  R.  Co.,  6  Hill 
117,  reversing  2  H.  &  M.  270  ;  Fothei^gill  (N.  Y.),  61,  the  defendants  erected  their 
V.  Rowland,  L.  R.  17  £q.  182 ;  DeMattos  railroad  with  an  embankment  upon  Gar- 
V.  Gibson,  4  De  G.  &  J.  276,  297,  per  Ld.  den  street  in  Auburn,  interrapting  the 
Chelmsford  ;  Mann  v.  Stephens,  15  SiuL  plaintiff's  access  to  his  premises,  in  1S89, 
879  ;  Bernard  v.  Meara,  12  Ir.  Ch.  889  ;  and  maintained  it  until  1842,  when  thii 
Armstrong  v.  Courteney,  15  Ir.  Ch.  188  ;  suit  was  brought  The  defendanu  offered 
Merchants'  Trading  Co.  v.  Banner,  L.  R.  to  prove  that  the  embankment  was  raised 
12  £q.  18 ;  Wheatley  v,  Westminster  under  a  parol  license  from  the  plaintiff, 
Brymbo  Coal  Co.,  L.  R.  9  £q.  588  ;  but  the  proof  was  excluded  by  the  court. 
Marble  Co.  v.  Ripley,  10  Wall.  (U.  S.)  and  the  case  was  heard  in  the  Supreme 
840;  Port  Clinton  R.  R.  v.  Cleveland  &  Court  upon  the  question  of  the  admiasi- 
Toledo  R.  R.,  18  Ohio  St.  544  ;  Fallon  v,  bility  of  that  endence.  Cowkk,  J., 
R.  R.  Co.,  1  DiU.  (U.  8.)  121 ;  Ross  v.  among  other  things,  said  :  "If  what  the 
Union  Pacific  R.  R.,  1  Woolw.  (tJ.  S.  defendants  in  this  case  proposed  to  show 
C.  C.)  26 ;  Green  v.  Smith,  1  Atk.  578  ;  was  true,  namely,  that  the  plaintiff  ver- 
Waring  V,  Manchester,  &c  Ry.  Co.,  7  bally  authorized  the  making  of  the  nil- 
Hare,  492.  As  examples,  —  contracts  for  way,  while  the  authority  remained  their 
erecting  or  repairing  buildings,  Beck  v,  acts  were  not  wrongfuL  License  is  de- 
Allison,  56  N.  Y.  867  ;  Mastin  v.  Halley,  fined  to  be  a  power  or  authority.  So  long 
61  Mo.  196  ;  a  contract  to  cultivate,  cut,  as  the  license  was  not  countermanded,  the 
cuKv  and  deliver  a  certain  crop  in  a  pre*  defendants  were  acting  in  the  plain  tiffs 
scribed  manner,  Stames  v.  Newson,  1  own  right."  In  Hetfield  v.  Central  R.  R. 
Tenn.  Ch.  289 ;  a  contract  to  construct  Co.,  29  N.  J.  L.  571,  the  defendant  en- 
a  spout  in  a  water-course,  Randall  v.  Lat-  tered  upon  the  plaintiff's  land,  and  built 
ham,  86  Conn.  48.  But  in  Columbia  its  road  under  his  verbal  consent,  but 
Water,  Ac.  Co.  v.  Columbia,  5  S.  C.  285,  took  no  conveyance  from  him.  The  court 
a  contract  between  the  company  and  the  held  that  it  was  not  a  consent  that  was 
city  by  which  the  former  were  to  construct  intended  to  convey  a  title,  and  was  revo- 
certain  extensive  water-works  for  the  dty,  cable.  £x  parte  Cobum,  1  Cow.  (N.  Y.) 
was  specifically  enforced  against  the  city  570 ;  Cook  v.  St€«m^  11  Mass.  688 ; 
by  compelling  it  to  accept  them,  etc.,  after  Ruggles  v,  Leasure,  24  Pick.  (Mass.)  190  ; 
the  works  had  been  constructed  hy  the  Prince  r.  Case,  10  Conn.  875;  Rex  v. 
plaintiff.  The  doctrine  of  the  text  was  Homdon-on-the-hill,  4  M.  &  S.  665; 
also  applied  in  the  cas^  of  a  contract  to  Fentiman  v.  Smith,  4  East,  107 ;  Hew- 
transport  all  of  the  plaintiff's  freight,  lins  v,  Shippam,  5  B.  ft  C.  222  ;  Bryan  «. 
Atlanta,  kc.  R.  R.  *.  8j>eer,  83  Ga.  560 ;  Whistler,  8  id.  288  ;  Cocker  r.  Cowper,  1 
an  agrv^me nt  to  construct  a  fence,  Cindn*  C.  M.  Ik  R.  418  ;  Wallis  v,  Harrison,  4  M. 
nati,  kc,  R.  R.  r.  Washbam,  25  Ind.  269 ;  4  W.  588.  It  has  been  held  in  some  of 
•A  sgrsemant  to  keep  ctttle-guazds  in  rs>  ths  cases  that  the  eflfoct  of  a  license  ex- 
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Bat  until  revoked  it  is  a  compl<$te  protection  against  the  necessary 
consequences  of  the  act.^  In  those  cases  where  assent  has  been 
given  to  one  by  another  to  do  a  certain  act  upon  his  land,  the 
natural  and  probable  consequences  of  which  are  to  produce  a  certain 
result^  ai^d  the  person  to  whom  assent  is  given  goes  on  and  expends 
money  on  the  strength  of  the  assent,  and  makes  erections  of  a 
permanent  character,  —  while  the  assent  does  not  give  any  interest  in 
the  land,  and  at  law  is  revocable  at  any  time,  even  though  given  for 
a  consideration,*  yet  a  court  of  equity,  in  a  proper  case,  will  en- 
force it  as  an  agreement  to  give  the  right,  and  particularly  where  its 
revocation  would  operate  as  a  fraud  upon  the  licensee,  or  would  be 
productive  of  great  hardship,  will  restrain  its  revocation.*  But  even 
at  law,  a  license  is  a  full  defence  for  all  acts  done  under  it,  vnthin 
the  scope  of  the  license^  before  its  revocation,  but  not  after.^    But  the 

ecuted,  as  for  instance  to  enter  upon  land  justify  a  maintenance  of  the  same  after  the 

to  erect  a  house  or  dam,  and  foUowed  by  license  is  revoked.     The  same  was  also 

user,   Li  to  give  the  licensee  a  right  to  held  in  Mumford  v.  Whitney,  15  Wend, 

personal  property  upon  the  land  of  the  (N.  Y.)  880  ;  Foot  v.  N.  H.  k  Northamp- 

grantor,  and  although  revocable  at  will,  ton  Co.,  28  Conn.  214 ;  Elggleston  v.  N. 

yet  the  licensee  can  enter  for  its  removal,  Y.  &  H.  R.  R.  Co.,  85  Barb.  (N.  Y.  Sup. 

although  not  to  maintain  or  use  the  prop-  Ct.)  162.     In  Woodard  «.  Seeley,  11  lU. 

erty  there  ;   that  the  license  is  irrevoca-  157,  it  was  held  that  a  license  by  deed  or 

ble  as  to  the  right  to  remove  the  property,  parol  is  always  revocable,  unless  coupled 

Barnes  v.  Barnes,  6  Vt.  338;  Prince  v,  with  an  interest  and  executed,  and  that 

Case,  anU ;  Van  Kess  v.  Pacard,  2  Pet  then  it  is  irrevocable.      In    Kimball  v. 

(IT.  S.)  143;  Curry  v.  Ins.  Co.,  10  Pick.  Yates,  14  111.  464,  it  was  held  that  a  parol 

(Mass.)   540;   Marcey  v.  Darling,  8  id.  license  to  cross  a  man's  farm  is  revocable 

283.     There  is  a  class  of  cases,  however,  at  any  time  at  the  will  of  the  licensor, 
particularly  in  Pennsylvania,  where  it  is         ^  Louisville,  &c.  R.  R.  Co.  v.  Thomp- 

held  that  where  acts  have  been  done  in  son,  18  B.  Mon.  (Ky.)  785 ;  Foot  9.  New 

pursuance  of  a  license  and  relying  upon  it.  Haven  k  N.  H.  R.  R.  Co.,  33  Conn.  214. 
the  license  operates  as  an  equitable  estop-         ^  Huff  v,  McCauley,  58  Penn.  St.  206  ; 

pel,  and  the  licensor  will  be  estopped  from  Houston  v.  Laffee,  46  N.  H.  505  ;  Het- 

revoking  it  to  the  injury  of  the  licensee,  so  field  v.  Central  R.  R.  Co. ,  29  N.  J.  L.  571. 
long  as  the  Uceuse  is  not  exceeded ;  but         *  Veghte  v.  The  Baritan,  Ac.  Co.,  19 

that  for  all  excess  of  use  an  action  may  be  K.  J.  Eq.  142 ;  Brown  v,  Boweu,  80  N.  Y. 

maintained.      Bridge    Co.   v.    Bragg,   11  548  ;  Wood  on  Nuisances,  847. 
N.  H.  102  ;  Lefevre  r.  Lefevre,  4  S.  &  R.  *  Wolfe  v.  Frost,  4  Sandf.  (N.  Y. )  Ch. 

(Penn.)  241  ;  Ricker  v.  Kelly,  1  Greenl.  72  ;  Railroad  Co.  o.  McLaughlin,  59  Penn. 

(Me.)  117;  Hepburn  v.  McDowell,  17  S.  St.    23;    Cook  v,   Prigdon,  45  Ga.  381; 

&  B.  (Penn.)  388  ;  Cook  v.  Prigden,  45  Houston  v.  Laffee,  46  N.  H.  508  ;  Bridges 

Ga.  881,  12  Am.  Rep.  582  ;  Houston  r.  v.    Purcell,    1  Dev.   &   B.   (N.  C.)  462  ; 

Laffee,  46  N.  H.  505.     In  Selden  v.  Dela-  Mumford  v.  Whitney,  15  Wend.  (N.  Y.) 

ware  k  Hudson  Canal  Co.,  29  N.  Y.  634,  879.     As  to  the  effect  of  a  license  from 

where  the  defendants  entered  upon  the  one  to  do  an  act  upon  the  land  of  another, 

lands  of  plaintiff  by  parol  license  from  him,  at  law,   the  case  of  Hetfield  v.  Central 

and  enlarged  the  same,  it  was  held  that  the  R  R.  Co.,  29  N.  J.  L.  571,  is  in  point, 

license  operated  as  a  defence  to  all  that  In  that  case,  the  charter  of  the  defendant 

had  been  done  under  it,  but  would  not  authorized  them  to  enter  upon  and  take 
VOL,  I.— 89 
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license  roust  not  be  exceeded,  and  in  order  to  operate  as  a  defence 
at  law  for  an  act  done  in  pursuance  of  it,  it  must  be  shown  that  it 
covers  the  very  act  for  the  recoveiy  of  damages  for  the  doing  of 
which  action  is  brought ;  and  if  the  license  does  not  embrace  the  act 
to  the  full  extent,  liability  will  attach  for  all  such  excess.  Thus,  if 
an  action  is  brought  for  an  injury  resulting  from  the  flooding  of 
land  by  a  dam  erected  by  the  defendant,  it  is  not  enough  to  show 
that  the  plaintiff  assented  to  or  licensed  the  erection  of  the  dam, 
unless  it  appears  that  he  could  then  have  known  or  reasonably  fort$een 
thai  his  land  would  he  injured  by  the  dam  in  the  manner  complained 
of}  If  the  dam  itself  is  so  erected  as  to  produce  damage  to  the 
lands  of  supra-riparian  owners,  it  is  a  nuisance,  and  parties  injured 
thereby  are  not  estopped  from  a  recovery  for  injuries  therefor  upon 
the  ground  of  acquiescence  in  its  construction,  urdess  it  cotUd  reason- 

the  lands  required  for  their  road,  bat  di-  to  the  land-owner,  alleging  that  he  had 
rected  that  they  should  not  enter  without  given  license  to  do  so,  "  provided  the  road 
the  consent  of  the  owner.  The  defend-  would  go  on  the  west  side  of  his  house, 
ant  entered  upon  the  plaintift's  lands  by  against  the  hillside,  and  high  enon^  to 
his  consent,  but  did  not  take  any  con-  save  his  water-power."  It  was  held  that 
veyauce  from  him  in  the  manner  required  the  height  of  the  grade  was  a  condition  of 
by  law,  in  order  to  give  them  right  or  the  right  to  enter  and  construct.  The 
title.  The  court  held  that  this  consent  fact  that  the  company  had  located  its 
did  not  dispense  with  the  necessity  of  a  route  as  designated  was  not  a  waiver  of 
deed  or  conveyance  of  the  land  or  right,  the  right  of  compensation,  paid  or  seeured 
in  the  form  requii'ed  by  law.  A  license  before  entry,  unless  the  condition  as  to 
to  build  a  railway  upon  the  licensor's  land  grade  was  complied  with.  The  corn- 
is  a  complete  and  full  justification  of  any  pany  forfeits  its  license  when  it  vio- 
act  necessary  and  properly  done  in  the  lates  the  condition  on  which  it  was  given, 
prosecution  of  the  work  while  the  lioense  and  will  be  restrained  until  it  does  equity, 
is  in  force  ;  but  it  may  at  any  time  be  re-  The  company,  relying  on  a  waiver,  most 
voked,  and  from  the  time  of  such  revoca-  come  into  court  with  full,  distinct,  and 
tion  ceases  to  be  a  protection.  Blaisdell  unequivocal  proof  of  such  waiver.  Un- 
V,  Portsmouth,  &c  R.  R.  Co.,  51  N.  H.  488,  angst's  Appeal,  55  Penn.  St.  128. 
So  far  as  the  license  has  been  executed,  it  ^  Bell  v.  Elliott,  5  Blackf.  (Ind.)  US. 
affords  a  good  defence  against  an  action  In  any  event,  if  a  license  is  given  under  a 
for  acts  done  under  it,  but  it  is  re-  misapprehension  of  the  effects  of  its  exer- 
vocable  at  the  will  of  the  land-owner,  and  else,  it  may  at  once  be  revoked.  Brown 
after  its  revocation,  the  licensee  is  a  tres-  v,  Bowen,  30  N.  Y.  519  ;  Smith  v.  Scott, 
passer.  New  Orleans,  Ac.  R.  R.  Co.  «.  1  Kerr  (N.  B.),  1 ;  Allen  v.  Fiske,  42  Vt, 
Moye,  39  Miss.  374.  And  it  cannot  be  462 ;  Eaton  v.  Winne,  20  Mich.  156  ; 
pleaded  as  a  defence  in  an  action  of  eject-  Hamilton  v.  Wudolf,  36  Md.  301  ;  Bemp- 
ment  to  recover  the  land.  Eggleston  v.  sey  v.  Kipp,  62  Barb.  (N.  Y.)  311  ;  Eus- 
N.  Y.  &  Harlem  R.  R.  Co.,  35  Barb,  tis  v.  Chiner,  56  Me.  407 ;  Freeman  «. 
(N.  Y. )  162.  If  conditions  are  attached  Hadley,  33  N.  J.  L.  523  ;  Giles  v.  Simonds, 
to  the  manner  in  which  the  license  shall  15  Gray  (Mass.),  401 ;  Moye  v.  Tappan, 
be  executed,  they  must  be  complied  with.  23  Cal.  306  ;  Drake  t7.  Wells,  11  Allea 
Thus,  a  railroad  company  claimed  the  (Mass.),  141  ;  Miller  v.  State,  39  Ind. 
right  to  construct  its  road  without  first  267  ;  Dnise  v.  Wheeler,  22  Mich.  439 ; 
making  compensation  or  giving  security  Dodge  v.  McCIintock,  47  N.  H.  383. 
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ahly  have  been  ascertained  or  foreseen  at  the  time  of  its  erection  that  it 
toould  produce  the  ill  results  complained  of  In  this  respect  it  stands 
precisely  upon  the  same  ground  as  any  other  nuisance,  and  the  rule 
in  reference  to  acquiescence  therein,  and  estoppel  by  reason  of 
acquiescence,  is  that  where  a  person  acquiesces  in  the  erection 
or  maintenance  of  anything  that  is  a  nuisance  per  se,  or  that  he 
might  reasonably  have  foreseen  would  become  a  nuisance,  a  court 
of  equity  will  not  interfere  by  injunction  to  relieve  him  from  the 
efiTects  thereof;  but  bis  remedy  at  law  remainsy  unless  he  has  bound 
himself  by  grant  or  license  sufficient  in  law  to  bar  an  action,  or 
unless  the  party  maintaining  the  nuisance  has  acquired  a  prescrip- 
tive right  to  maintain  it.  The  law  presumes  that  when  a  man  assents 
to  tJie  doing  of  an  a£t,  he  only  assents  to  its  being  so  done  as  not  to 
injure  him}  But  while  a  license  must  not  be  exceeded,  yet  it 
carries  with  it  all  the  incidents  necessary  to  its  exercise.  Thus,  a 
license  to  take  stone  from  the  licensor's  land  carries  with  it  the 
right  to  enter  with  teams  to  draw  them  away,  the  right  to  be  exer- 
cised carefully ;  ^  and  a  license  to  take  wood  from  certain  premises 
carries  with  it  the  right  to  enter  to  cut  and  draw  it  away;*  and  a 
license  to  cultivate  land  carries  with  it  as  an  incident  the  right  to 
enter  and  remove  the  crops.^ 

^  Bankhardt  v,   Hoaghtou,   27   Bear,  from  acts  which  are  wilftilly  iigturioiui  or 

425,  is  a  very  full  and  acceptable  autho-  knowingly  in  the  nature  of  a  trap,  and 

rity  npon  this  point,  and,  except  that  the  except,  also,  where  there  are  hidden  dan- 

case  is  a  very  long  one,  it  would  be  given  gers,  the  concealment  of  which  would  be 

here.     See  also  McKnight  v,  Ratcliff,  44  in  the  nature  of  a  fraud.    He  who  enjoys 

Penn.    St.    159,  where  it  was  held  that,  the  permission  or  passive  license  is  only 

though  the  plaintiffs,   who  were  in  the  relieved  from  the  responsibility  of  being 

mining  business,  permitted  the  defendants,  a  trespasser,   and  must  assume  all    the 

in  the  same  business,  to  operate  through  ordinary  risk  attached  to  the  nature  of  the 

their  gangway,  yet  that  this  permission  place,  or  the  business  carried  on  there, 

would  not  justify  the  defendants  in  filling  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467. 

up  the  plaintiffs  shaft  with  water.  A  railroad  left  a  large  lot,  traversed  by 

*  Clark  V,  Vermont  Central  R.  R.  Co.,  sidings,  open  for  the  convenient  access  of 

28  Vt.  103.     A  licensee  of  land  is  liable  the  public  in  loading  and  unloading  lum- 

to  the  licensor  for  all  damages  arising  from  ber.     It  also  suffered  the  public  to  use  its 

such  a  use  of  the  premises  —  e.  g.,  the  track  to  pass  and  repass  from  one  side  of 

yarding    of    sheep    affected    with    "the  the  city  to  another.     It  was  held  that  the 

scab  "  —  as  makes  the  soil  communicate  license  created  the  duty  on  the  part  of  the 

an  infectious  disease  to  the  property  of  the  company  to  use  their  track  so  as  not  to 

licensor,  the  latter  being  ignorant  of  the  endanger  pergonal  safety.     Kay  v.  Penn- 

danger   thereof.      Eaton    v,    Winne,    20  sylvania  R.  R.  Co.,  65  Penn.  St.  269. 

Mich.    156.     It  is  well  settled  that  the  »  Clark  «.  Vermont,  &c.  R.  R.  Co.,  28 

mere  permission  to  pass  over  lands  which  Vt.  103  ;  DriscoU  v.   Marshall,   15  Gray 

are  dangerous,  either  naturally  or  by  rea-  (Mass.)  62. 

son  of  the  use  which  is  made  of  them,  *  Com.  v.  Rigney,  4  Allen  (Mass. ),  416 ; 

imposes  no  duty  or  obligation  upon  the  Cornish  v.  Stubbs,  89  L.  J.  C.  P.  206. 
owner  of  such  lands,   except  to  refrain 
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In  some  of  the  States  it  is  held  that  a  license  which  is  executed 
cannot  be  revoked,  at  least  without  first  reimbursing  the  licensee 
for  all  expenditures  made  in  pursuance  of  such  license ;  ^  and  in 
others,  if  it  is  founded  upon  a  consideration ;  ^  and  in  others,  if  it  is 
coupled  with  an  interest  in  personal  property.^  But  the  rule  estab- 
lished by  the  better  class  of  cases  may  be  said  to  be,  that  a  parol 
lieenst  to  do  an  act  upon  the  land  of  another  whicJi  amount  to  an 
wieement  therein,  is  void  under  the  statute  of  frauds,  and  while  afford- 
ing a  justification  for  acts  done  in  pursuance  thereof  before  it  is  re- 
voked, may,  at  law,  be  revoked  at  the  will  of  the  licensor,  without 
reimbursing  the  licensee  for  any  expenditures  made  in  executing  it  ;^ 
and  that  the  licensee,  after  the  license  is  revoked,  is  liable  to  the 
licensor  for  all  damages  which  result  from  a  continuance  of  the 
thing  licensed.^ 

When  the  company  entered  and  laid  its  track  under  a  license* 
upon  its  revocation  it  has  a  right  to  enter  and  remove  it,^  but  not 
if  it  entered  without  authority^ 

1  Woodbury  v.  Parsbley,  7  N.  H.  287.  Tert  erected  by  the  defendant  under  a 

*  Wilson  v.  Vilas,  19  Ind.  10  ;  Wilson  license  from  the  plaintiff's  grantor,  as  the 
V.  Chalfant,  ante.  license  was  revoked  by  the  conveyanoe 

*  Long  V.  Buchanan,  27  Md.  502  ;  and  ceased  to  be  operatiTe  from  that  time. 
Claflin  V.  Carpenter,  4  Met.  (Mass.)  580  ;  See  also  Cobb  v.  Fisher,  121  Mass.  169, 
Nelson  v.  Nelson,  6  Gray  (Mass. ),  385.  where  the  same  rule  was  adopted  under  a 

*  Cook  V.  Steams,  11  Mass.  5S3;  Morse  similar  state  of  facts. 

«.  Copeland,  2  Gray  (Mass.),  802;  Stevens         •  Justice  v.  Nesquehoning  Valley  B.  R. 

V,  Stevens,  11  Met.  (Mass.)  251.  Ca,  87  Penn.  St.  82 ;  Northern  Central 

*  Foot  V.  N.  H.,  &c.  R.  R.  Co.,  anU,  R.  R.  Co.  v.  Canton  County,  80  Md.  847  ; 
In  this  case  the  defendant  was  held  liable  Dietrich  v.  Murdock,  42  Mo.  279. 

for  injuries  resulting  from  the  diversion  of         ^  Meiriam  v.  Brown,  128  Mass.  891. 
water  upon  his  lands  by  means  of  a  cul> 
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Sec.  212.  What  Acts  are  ezonsed  by  LegislatlTe  Grants.  —  The 

question  as  to  how  far  legislative  authority  to  do  au  act  which 
otherwise  would  be  a  nuisance  operates  to  shield  those  to  whom 
the  authority  is  given  from  liability  for  damages  sustained  by  others 
therefrom,  is  one  of  great  importance,  and  one  which  has  often 
engaged  the  attention  of  courts,  and  which  is  now  far  from  being 
definitely  settled.  It  may,  however,  be  stated,  that  a  person  or  cor- 
poration authorized  by  law  to  do  a  particular  thing,  as  to  build  a 
railroad,^  a  turnpike,^  a  bridge  across  a  navigable  stream,*  or  to  carry 
on  a  particular  class  of  business,  as  for  the  manufacture  of  gas  to 
supply  the  people  of  a  town  or  city  therewith,*  so  long  aa  they  keep 
within  the  scope  of  the  power  granted,  are  completely  protected 
from  indictment  and  punishment  for  a  public  nuisance,  and  from 
proceedings  either  at  law  or  in  equity  in  behalf  of  the  public  there- 
for.^   But  this  is  subject  to  this  qualification,  that  the  nuisance 

>  Bex  V.  Pease,  4  B.  &  Ad.  80;  Bex  «.  «.  Hudson  Birer  B.  B.  Co.,  9  N.  J.  £q. 

Morris,  1  id.  441.  526  ;  State  v.  Parrott,  71  N.  C.  811. 

s  Stete  V.  Williamstown  Turnpike  Co.,         *  People  v.  Gas-light  Co.,  64  Barb. 

24  N.  J.  L.  547;  State  v.  ClarksWUe  B.  A  (N.  T.)  55 ;   Imperial  Gas  Co.  v.  Broad- 

T.  Co.,  2  Sneed  (Tenn.),88;  Com.  o.  Han-  bent,  7  H.  L.  605;   Carhart  v.  Auburn 

cock  Free  Bridge,  2  Gray  (Mass.),  58;  Gas-light  Co.,  22  Barb.  (N.  Y.)  297. 
State   V.    Scott,    2   Swan  (Tenn.),   832;         A  People  v.   Law,   84  Barb.   (N.  Y.) 

Beckett  v,  Upton,  88  Eng.  L.  k  Eq.  108.  494 ;    People    v,    N.  Y.   Gas-light   Co., 

*  Jollyv.Terre  Haute  Drawbridge  Co.,  64  id.  55;  Carhart  v.  Auburn  Gas-light 

6  McLean  (U.  S.),  287;  Attomey.General  Co.,  22  id.  297;  People  v.  Piatt,  17  Johns. 
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arises  as  a  natural  and  probable  result  of  the  act  authorized,  8o  that 
it  may  fairly  be  said  to  be  covered  in  legal  contemplation  by  the 

legislature  conferring  the  power.^  If  the  nuisance  is  not  the  neces- 
sary result  of  the  act  or  work  authorized,  or  if  it  might  be  exercised 
in  such  a  way  as  to  obviate  the  nuisance,  legislative  authority  will 
not  be  inferred  from  the  grant  to  create  the  nuisance,  and  will  not 

operate  as  a  protection  or  excuse  therefor  either  against  an  indict- 
ment or  a  suit  in  behalf  of  the  public,  at  law  or  in  equity,  to  abate 

the  nuisance.^    Hence  it  is  only  when  the  nuisance  is  a  rucessary 

{N.  Y.)  195 ;   Davis  v.  Mayor,  14  N.  T.  of  water,  and  the  aewage  was  deposited 

506  ;    Com.   v.  Reed,  34  Penn.  St  275 ;  in  the  canal,  so  that  when  boats  passed 

Harris  v.   Thompson,    9    Barb.    (N.   Y.)  through  it  it  emitted  very  offensive  «meUs 

850  ;  Hex  o.  Pease,  4  B.  &  Ad.  30.  and  gases.     The  court  held,  that  althongh 

^  In   Regina  v.    Bradford    Navigation  the  company  was  authorized  by  Parlia- 

Co.,  6  B.  &  S.  631,  the  defendants  were  ment  to  construct  the  canal,  and  feed  it 

authorized  to  construct  and  maintain  a  with  the  water  from  Bradford  Beck,  yet,  as 

canal,   which  they  proceeded    to  do    in  at  that  time  the  water  was  dear  and  pure, 

1774.     In  1802  they  erected  a  dam  across  it  could  not  be  held  as  having  been  con- 

a  stream  called  Bradford  Beck,  and  made  templated  by  Parliament  that  the  wat^r 

a  reservoir  of  stone  at  the  head  of  the  canal,  would  become  so  impure  as  to  make  its  use 

into  which  the  water  was  turned  and  held  in  in  the  canal  a  public  nuisance ;  and  the  ni« 

reserve  to  supply  the  canal  when  the  water  of  the  water  was  enjoined,  as  weU  as  a  use  of 

therein  was  low.     The  water  thus  turned  the  canal  in  any  way  so  as  to  create  a  pub- 

into  the  canal  was  impregnated  with  sew-  lie  nuisance  by  reason  of  noxious  smells 

age,  and,  by  standing  in  the  canal,  emitted  emitted  from  the  water  used  therein, 

noxious  and  unwholesome  odors,  to  the  ^  Attorney -General    v.     Metropolitan 

nuisance  of  those  Jiving  in  the  vicinity  of  Board  of  Work,  1  H.  &  M.  320  ;   Clark 

the  canal.     This  action  was  brought  to  v.  R.  R.  Co.,  36  Mo.  202,  in  which  it  was 

restrain  the  company  from  turning  into  held  that  an  action  would   not   lie  for 

this  canal  any  furtlier  sewage  or  other  damages  arising  from  the  overflow  of  land 

matter  calculated  to  create  a  nuisance,  occasioned  by  the  proper  construction  of 

The  defendants  admitted  that  the  nuis-  their  road-bed.     But  this  applies  only  to 

ance  existed,  but  insisted  that,  as  they  injuries  sustained  by  one  whose  land  is 

had  the  right  to  use  the  water  of  Brad-  taken  and  whose  damages  have  been  as- 

ford    Beck    for    the    purposes   of    their  seesed.    Attorney-General  v.  Birmingham, 

canal,  and  that,  as  they  did  not  poUate  4  K.  &  J.  528 ;  Imperial  Gas  Co.  r.  Broad- 

the  water  of  the  stream  or  inipregnate  it  bent»  7  H.  L.  Cas.  605  ;  Stainton  v.  Wool- 

with  se^-age,   they  could    not    be  made  Tych,  23  Beav.  225 ;  Hntton  v.  R.  R.  Co., 

answerable    for    the    nuisance    refnilting  7  Ha.  859 ;  B.  B.  Co.  «.  Artcher,  6  Paige 

fn>m  its  use.     It  appeared  that  when  the  (N.  Y.),  83 ;   Sandford  «.  R.  R.  Co.,  24 

canal  was  built,  and  down  to  within  three  Penn.  St.  878.     While  companies  acting 

or  four  years  befon*  the  commencement  of  under  l^gislatiye  power  are  the  best  judges 

the  action,  the  water  of  Bradford  Beck  had  of  the  manner  in  which  their  works  are  to 

been  pure,  and  that  the  impurity  arose  be  oonstructed,  yet,  if  they  are  proceeding 

from  leading  into  the  beck   the  sewage  to  execute  them  in  such  a  manner  as  to  do 

from  tht*  town  of  Bradford,  which,  within  unnecenaiy  damage,  or  inflict  nnneccasBTy 

a  few  years,  had  largely  increased  in  pop*  injury,  they  are  liable  therefor.     London, 

ulation,  so  that,  although  the  water  was  Ac,  R.  R.  Co.  «.  Canal  Co.,  1  Ra.  Cas. 

impure,  no  deposit  of  an  offensive  kind  226 ;  Coates  v,  Clarence  R.  R.  C<k,  1  R  A 

took  place.     The  water  in  the  canal  was  H.  181;  East  4  West  India  Docks  R.  R. 

stagnant,  and  there  wis  no  cumnt  or  flow  Co.  «•  Gattke^  S  Ra.  Ou.  880l 
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and  probable  result  of  the  act  done  in  pursuance  of  legislative  au- 
thority that  the  grant  operates  as  a  protection  against  indictment 
or  suit  therefor.  Otherwise  it  cannot  be  said  to  have  been  contem- 
plated by  the  grant,  and  therefore  is  not  authorized  by  it^ 

Sec.  213.  obligations  resting  apon  Public  Companies  in  the  Dis- 
charge off  their  Powers.  —  So,  too,  where  a  person  or  corporation  is 
vested  with  authority  by  the  legislature  to  do  an  act  which,  unless 
carefully  and  skilfully  done,  wiU  operate  injuriously  to  the  public 
or  to  indiviiluals,  they  are  bound  to  execute  the  power  in  good  faith, 
and  to  exercise  the  highest  degree  of  care  to  prevent  injurious  re- 
sults ;  and  it  is  only  against  those  acts  which,  in  the  exercise  of  such 
care  and  skill,  operate  injuriously,  that  their  grant  operates  as  an 
excuse  or  defence.  If  negligence  can  in  any  measure  be  predicated 
of  their  acts,  they  are  liable  for  all  the  consequences,  civilly  and 
criminally,  resulting  therefrom.  The  rule  is,  that  where  a  corpora- 
tion or  an  individual  is  authorized  to  do  an  act,  which  is  in  deroga- 
tion of  private  rights,  they  are  bound  to  exercise  the  power  given, 
with  moderation  and  discretion,  and  not  negligently.^  Thus,  where 
a  railroad  company  were  authorized  to  make  excavations  for  their 
road-bed,  it  was  held  that  they  were  bound  to  make  thein  with 
reasonable  regard  to  the  rights  of  adjoining  owners ;  and  when  they 
were  proceeding  with  the  work  without  taking  sufficient  precaution 
to  secure  the  safety  of  an  adjoining  house,  they  were  restrained  from 
proceeding  until  such  precautions  were  properly  provided  for,  and 

*  Regina  v.  Bradford  Navigation  Co.,  and  the  liability  of  the  defendants,  for  in- 

6  6.  &  S.  631;    People  v.  GkiB-light  Co.,  juries  resulting  to  the  plaintiff,  was  placed 

64  Barb.  (K.  Y. )  55.     In  Clark  v.  Mayor  upon  the  same  ground  as  though  they  had 

of  Syracuse,  13  Barb.  (N.  Y.)  32,  the  legis-  been  occasioned  by  an  individual  owning 

lature  declared  a  stream  navigable,  and  the  adjoining  tract.     Bennett,  J.,  in  a 

afterward  authorized  the  plaintiff  to  erect  very  able  opinion,   which    occupies    the 

a  dam  upon  it.     It  was  held  by  the  court  position  of  a  leading  opinion  upon  ques- 

that    this  authority  only  protected    the  tions  of  this  character,  said:   '* There  is 

plaintiff   from   the  consequences  of   the  no  pretence  that  the  railroad  company, 

nuisance  to  navigation,  and  was  no  pro-  in  digging  the  excavation  on  their  own 

taction  for  nuisances  occasioned  by  the  land,  were  in  the  wrong ;   neither,  in  so 

dam  in  other  respects.     In  Richardson  v.  doing,  did  they  remove  any  of  the  plain- 

Vt  Central  K.  R.  Co.,  25  Vt.  465,  it  was  tiff*s  soil  directly,  biU  the  slide  loas  a  eoiu 

held  that  where  the  defendant,  in  the  erec-  BegtiiCnce  of  it.  .  ,  ,  They  cannot  justify 

tioo  of  its  railroad,  made  an  excavation  the  removal  of  the  plaintiff's  soil  from  any 

upon  its  own  land  so  near  to  tht*  plaintiff's  powers  attempted  to  be  conferred  upon 

land  adjoining  that  his  land  slid  into  the  them,  either  by  their  charter  or  the  gen- 

excavation,  the  defendants  were  liable  for  eral  railroad  law." 
the  injury.     In  this  case  no  part  of  the         ^  Biscoe   v.   Great    Eastern   By.   Co., 

plaintiff's  premises  were  taken  by  the  de-  L.  R,  16  £q.  Cas.  640. 
fWudants  for  the  purposes  of  their  road, 
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an  inqairy  as  to  damages  was  granted.^  When  the  company  can 
exercise  its  rights  in  a  way  that  will  not  be  productive  of  injury  to 
private  rights,  it  is  bound  so  to  exercise  it,  and  a  court  of  equity  will 

always  interfere  to  prevent  their  exercise  in  a  vexatious  or  caielefls 
way.'  If  there  are  two  modes  in  which  the  work  can  be  done,  one 
of  which  would  create  a  nuisance,  and  the  other  not,  they  are  bound 
to  choose  the  method  which  will  obviate  the  nuisance.' 

1  Rickett  V.  Metropolitan  Ry.,  L.  B.  erection  of  its  road-bed,  were  prevented 

2  H.  L.  175.  from  spreading  as  formerly,  even  though 

'  London,  &c  R.  R  Co.  v.  Canal  Co.,  the  act  did  not  provide  for  their  heing 

1  Ra.  Cas.  225.  made.     In  the  Freehold  General  Invest- 

*  In  Matthews  o.  West  London  Water  meut  Co.  v.  The  Metropolitan  R.  R.  Co., 
Works  Co.,  8  Camp.  402,  the  defendants  Weekly  Notes,  1866,  p.  66,  the  defend- 
were  authorized  to  make  excavations  in  ants,  in  the  construction  of  their  road, 
the  street  to  lay  their  water-pipes.      In  were    building    tunnels   under   valuable 
doing  so  they  threw  up  rubbish  without  houses,  and,  among  the  rest,  under  the 
properly  guarding  the  same,  whereby  a  plaiutifT's  house.    Upon  a  bill  for  an  in- 
stage  coach  which  the  plaintiff  was  driv-  junction  to  restrain  them  from  proceeding 
ing  was  overturned  and  injured,  and  he,  until  they  had  provided  proper  means  for 
plaintiff,  severely  injured.     Lord  Ellen-  securing  the  house  from  further  injury, 
BOROUGH  held    that    the    company    was  the  walls  liaving  already  begun  to  cnu:k, 
clearly  liable,  even  though  the  work  was  the  Vice-chancellor,  in  disposing  of  the 
done  by  a  contractor.     In  Waterman  o.  question,  said :  **  The  Icigislature  has  given 
Conn.  &  Pass.  River  R.  R.  Ca,  80  Vt.  power  to  the  defendants  to  make  their 
610,  damages  were  allowed  for  injuries  works  by  means  of  a  tunnel,  close  to  and 
from  surface  water,  through  the  unskilful  through  the  midst  of  valuable  honses,  and 
manner  in  which  the  road  was  constructed,  must   have  foreseen   that   some  damage 
But  see  Henry  v.  Vt  Central  R  R.  Co.,  would  be  done.    .    .    .    But  the  company 
30  id.  638,  where  injury  to  land  resulting  are  not  only  bound  to  make  compensation 
from  change  in  the  course  of  a  river  by  a  for  the  damage  sustained,  but  are  bound 
railroad  company  in  necessary  erection  of  to  prosecute  the  work  skilfuUy,  and  if 
their  road  was  held  not  recoverable,  though  there  are  two  ways  of  doing  the  work*  to 
such  erections  were  unskilfully  made.  Bob-  choose  the  one  that  wiU  do  the  least  in- 
inson  «.  N.  Y.  k  Erie  R.  R.  Co.,  27  Barb,  jury."    In  North  Staffordshire  R.  R.  Co. 
(X.  Y.)  512.    It  must  lay  iU  track  skil-  v.  Dale,  8  £.  It  B.  836,  it  was  held  that  a 
fully  in  a  public  street,  and  is  liable  for  railroad  company,  having  carried  a  high- 
ii\jurira  resulting   from  nnskilfulness  in  way  over  its  road  by  a  bridge,  was  bound 
that    respect      Worster  v.   Forty-second  at  aU  times  not  only  to  keep  the  bridge  in 
Street  R.  R,  Ca,  60  N.  Y.  208.    It  must  repair,  but  also  aU  approaches  thereto.    In 
not  let  down  the  lands  of  an  adjoining  Hamden  «.  N.   H.  R.  R.  Co.,  27  Conn, 
owner,  whether,  by  a  skUfnl  or  unskilful  158,  it  was  held  that  a  railroad  company 
prosecution  of  its  work.    Richardson  v.  Vt.  altering  a  highway  for  the  purposes  of  its 
Central  R.  R,  Co.,  25  Vt.  465.    Authority  road  is  bound  to  restore  it  to  its  former 
to  erect  a  bridge  over  a  navigable  stream,  condition,   and   that   this   liability  con- 
if  the  navigation  is  not  impeded,  does  not  tinues  untQ  it  is  so  restored,  and  until 
authorize  it  even  temporarily  to  obstruct  it  that  is  done  that  it  remains  a  continuing 
while  erecting  the  bridge,  Memphis  k  Ohio  nuisance,  rendering  it  liable  for  aU  dam- 
R.  R.  Co.  V,  Hicks,  5  Sneeii  ^Tenn.),  427.  ages,  either  to  the  town  or  individuals. 
In  Uwrence  ©.  Great  Northern  R.  R.  Co.,  In  Rcgina  v.  Train,  2  B.  A  S.  640,  it  was 
4  Eng.  Law  k  Et].  265.  a  railway  company  held  that  an  iron  tramway  laid  in  a  high- 
was  held  liable  for  not  providing  proper  way  so  as  to  cause  the  wheels  of  vehicles  to 
flood-gates  for  escape  of  water,  which,  by  skid  and  to  frighUnhoraes  hitting  their  feet 
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Thus  it  is  held  that  authority  given  to  construct  a  railroad,  and  to 
operate  it  by  steam,  does  not  operate  as  an  authority  to  use  engines 
thereon  that  are  defectively  constructed,  so  as  to  scatter  coals  along 
the  line  of  the  road,  endangering  the  property  of  those  through 
whose  lands  it  passes,^  nor  with  smoke-stacks  so  defectively  con- 
structed as  to  permit  the  free  escape  of  sparks  from  the  engine  or 
engines,  exposing  property  on  the  line  of  the  road  to  imminent 
danger  from  fire.'  Neither  does  it  authorize  a  constant  ringing  of 
the  bell  or  blowing  of  the  whistle  to  the  annoyance  of  people  living 
along  its  line,  but  only  such  necessary  use  of  those  devices  as  the 
public  safety  and  the  proper  running  of  the  trains  require.^  the 
noise  and  rumble  of  the  trains,  the  smoke  escaping  from  the  en- 
gines, and  the  jarring  occasioned  by  the  proper  operation  of  the  road, 
must  be  borne  as  damnum  absque  injuria ;  but  the  best  and  most 
improved  devices  must  be  used  that  skill  and  science  have  devised,  to 
prevent  injury  from  the  exercise  of  the  powers  given  by  the  grant, 
either  to  public  or  individual  rights^    When  this  is  done,  the  grant 

on  them,  is  a  nuisance,  and  that  no  degree  <  Gandy  v.  Chicago,  he,  R.  R.  Co.,  80 
of  public  heneBt  will  operate  as  a  defence.  Iowa,  420.  See  Jackson  v.  Sanie,  31  id. 
In  Johnson  V.  Atlantic  R.  R.  Co.,  85  N.  H.  176;  Kellogg  v.  Chicago,  &c.  R  R.  Co., 
569,  it  was  held  that  it  is  the  duty  of  a  26  Wis.  228  ;  Bedell  v.  Long  Island  K.  R. 
railroad  company  to  construct  cnlyertsand  Co.,  44  N.  Y.  867;  Case  v.  Northern  Cen* 
ditches  sufficiently  low  to  carry  off  water  tral  R  K.  Co.,  59  Barb.  (N.  Y.)  644.  And 
set  back  upon  lands  by  the  construction  of  the  fact  that  a  fire  is  set  by  sparks  from  a 
its  road,  when  this  can  be  done  without  railroad  engine  is  presumptive  evidence 
difficulty.  In  Sabin  v.  Yt  Central  R.  R  that  the  spark-protector  is  defective,  and 
Co.,  25  Vt.  363,  defendant  was  held  liable  throws  the  burden  of  the  proof  of  the  con- 
for  not  removing  stones  thrown  upon  land  trary  upon  the  company.  Bedford  v.  Han- 
iii  process  of  blasting  fur  their  road-bed.  nibal,  &c.  R.  R.  Co.,  46  Mo.  456  ;  Case  v. 
In  Pittsburgh,  &c.  R.  R  Co.  v,  Gielleland,  Northern  Central  R.  R  Co.,  anU,  See, 
56  Penn.  St.  445,  it  was  held  that  a  culvert  as  to  presumption  of  defects  in  machinery, 
so  unskilfully  constructed  as  to  be  insuffi-  Illinois  Central  R.  R.  Co.  v.  Phillips,  49 
cient  to  carry  off  the  water  of  a  stream  in  111.  234 ;  Reed  v.  New  York  Central  R  R. 
ordinary  high  water  renders  the  company  Co.,  56  Barb.  (N.  Y.)  493.  But  see  In- 
liable  for  all  injuries  resulting  therefrom,  dianapolis  R.  R.  Co.  v.  Paramore,  31  Ind. 
Slatten  v.  Des  Moines  Yalley  R  R.  Co.,  143;  Fitch  v.  Pacific  B.  R.  Co.,  45  Mo. 
29  Iowa,  154;  Terre  Haute,  &c  R.  R  Co.  322;  Barron  v.  Eldredge,  100  Mass.  455. 
V.  McKinley,  33  Ind.  274  ;  Taylor  v,  •  First  Baptist  Church  Society  v.  R  R. 
Grand  Trunk  R  R  Co.,  48  N.  H.  804;  Co.,  5  Barb.  (N.  Y.)  79. 
Attomey-Oeneral  v.  Metropolitan  Board  ^  Bell  v.  Ohio,  &c.  R  R.  Co.,  25  Penn. 
of  Works,  1  H.  &  M.  820 ;  and  the  qnes-  St.  161;  Brand  v.  Hammersmith  R.  R  Co., 
tion  of  proper  execution  of  the  works  is  a  L.  R  1  Q.  B.  180;  Sparhawk  «.  Union,  &c. 
question  of  fact  Ware  v.  Regents  Canal  R  R  Co.,  54  Penn.  St.  401;  Burton  v. 
Co.,  8  D.  &  J.  227;  Coats  v.  Clarence  Philadelphia  R.  R  Co.,  4  Harr.  (Del.)  252. 
R.  R.  Co.,  1  R  &  M.  181.  But  where  the  noise  is  unnecessary,  the 
^  King  V.  Morris  ft  Essex  R  R  Co.,  mle  is  otherwise,  or  when  the  use  com- 
18  N.  J.  £q.  897;  Cleveland  v.  Grand  plained  of  can  be  dispensed  with  in  a 
Trunk  R  R  Co.,  42  Yt.  449.  populous  locality.     Mumford  v.  Ox.,  W. 
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is  a  full  protection  ;  faiUng  in  that,  it  is  no  protection  at  all  to  the 
extent  of  the  injury  occasioned  or  threatened  by  such  neglect,  and 
for  the  injuries  resulting  therefrom,  it  is  liable  both  to  indictment  in 
behalf  of  the  public,  and  to  respond  in  damages  to  individuals  in- 
jured thereby.^  A  railroad  may  become  a  nuisance,  and  indictable 
as  such,  when  its  trains  are  habitually  run  without  a  reasonable 
regard  to  lives  or  property,  or  to  public  safety, — as,  where  it  habit- 
ually runs  them  without  giving  reasonable  and  proper  signals; 
and  this,  too,  whether  it  is  required  by  any  statute  to  do  so  or 
not  It  is  among  the  obligations  implied,  when  the  authority  is 
given  to  do  a  dangerous  act.^ 

4  W.  R  R.  Co.,  1  H.  &  N.  84.     In  an  Boits  against  the  company  for  damages 

action  to   recover  damages  caused  to  a  resulting   from  the  making  of  embank- 

house  and  lot  by  the  construction  and  menta  and  cuts  in  the  street  which  ran  in 

operation  of  railroad  tracks  in  a  street  in  front  of  their  property,  and  from  the  os^ 

close  proximity  to  the  plaintiff's  property,  of  an  improper  engine,  which  cast  cinders 

the  true  measure  of  damages  is  the  loss  and  soot  into  plaintiffs'  yards  and  houses, 

sustained    by  the  nuisance  ;    the  injury  and  the  running  thereof  at  irregular  times, 

from  jarring  the  building,  and  the  throw-  a  bill  by  the  company  to  settle  the  rights 

ing  of  cinders  and  smoke  upon  the  plain-  of  all  parties,  and  to  prevent  multiplic- 

tiff's  premises ;   and  the  depreciation  of  ity  of  suits,  was  held  not  to  be  without 

the  value  of  the  property  by  these  causes  equity.    Guess  v.  Stone  Mountain  Granite 

may  be  considered,  but  not  general  de-  &  Ry.   Co.,  67  Ga.  215.      In  Cooper  r. 

preciation  in  value  from  other  causes,  such  North  British  By.  Co.,  35  Jurist,  295,  1 

as  mere  inconvenience  in  approaching  or  Macph.  (Sc)  499,  where  authority  was 

leaving  the  property,  or  Uie  noise  and  given  to  defendants  to  erect  workshops 

confusion  in  the  vicinity.      The  injury  to  manufacture  machinery,  apparatus,  etc, 

must  be  physical.     Chicago,  Milwaukee,  it  was  held  that  this  would  not  justify  the 

k  St.  Paul  B.  R.  Co.  v.  Hall,  90  111.  42.  erection  of  a  shop  for  hardening  rails  in  a 

Where,  after  the  construction  of  a  ralhroad  locality  where  the  noise  would  be  a  nuisance 

over  a  portion  of  a  lot,  the  owner  erected  a  Bandle  v.  Pacific  R.  B.  Co.,  65  Mo.  25. 
dwelling-house  upon  the  lot,  in  close  prox-         ^  Costello  p.  Syracuse,  &c.  R.  R.  Co., 

imity  to  the  road,  and  occupied  the  same  65  Barb.  (N.  Y.)  92;  Chicago  v.  Quaint- 

as  a  residence,  it  was  held  that  the  owner,  ance,  58  111.  S89  ;  Spaulding  v.  Chicago, 

having  built  the  house  with  full  knowl-  &c.  R.R.  Co.,  80  Wis.  110;  King  v,  Mor- 

edge  that  it  would  be  affected  by  the  road,  ris  k,  Essex  R.  R.   Co.,  8  C.  £.  Green 

could  not  recover  for  the  loss  which  he  (N.  J.),  897;  Queen  «.  Darlington  Board 

thus  knowingly  and  voluntarily  incurred ;  of  Health,  6  B.  &  S.  562  ;  Brine  v.  Great 

but  that,  so  far  as  the  house  sustained  a  Western  R.  R.  Co.,  2  id.  402 ;  Broadbent 

direct  physical  injury  by  the  company,  v.  Imperial  Gas  Co.,  7  D.  M.  &  G.  600; 

which  it  was  its  duty  to  avoid,  as  ai^nst  Caledonian  Ry.  Co. «.  Sprot,  2  Macph.  449. 
all  adjacent  property,  the  owner  was  en-         *  Louisville,  Itc  R.  R.  Co.  p.  Comm., 

titleil  to  recover.    Indianapolis,  Blooming-  18  Bush  (Ky.),  888.     In  Louisville,  Cin- 

ton,  k  Western  Ry.  Co.  v,  McLaughlin,  cinnari,  4b  Lexington  R.  R.  Co.  p.  Com., 

77  III.  275.     Where  a  number  of  persons  80  Ky.  143,  a  railway  which  habitually 

living  along  the  line  of  a  railway  ninning  nm  ito  trains  at  a  high  rate  of  speed  — 

ftom  the  main  line  to  a  granite  quarry,  fifteen  or  twenty  miles  an  hour  —  orer  a 

o)ierating    under   charter,    and    running  turnpike  crossing,  without  giving  proper 

through  the  streets  of  a  town  with  the  signal,  was  held  guilty  of  an  indidable 

consent  oLthe  council  thereof,  brought  noiaanoe. 
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Sec.  214.  Authority  to  ereot  Bridges  over  navigable  Btreams. — 
Authority  given  to  erect  a  bridge  across  a  navigable  stream,  even  in 
the  abeence  of  a  provision  that  it  should  be  erected  with  proper 
draws,  and  in  such  a  way  as  to  interfere  as  little  as  possible  with 
navigation,  would  undoubtedly  be  held  to  be  subject  to  such  restric- 
tions, but  as  that  question  will  not  be  likely  to  arise,  it  will  not  be 
profitable  to  discuss  it  here.  It  is  sufficient  to  say  that  when  author- 
ity is  given  to  erect  a  bridge  over  a  navigable  stream  in  such  a  way 
as  to  interfere  as  little  as  possible  with  its  navigation,  the  authority 
does  not  operate  as  a  protection,  if  the  bridge  interferes  with  naviga- 
tion in  any  degree  unnecessarily,  which,  by  a  more  skilful  construc- 
tion, or  by  the  adoption  of  other  methods  or  better  appliances,  might 
be  avoided.^ 

Sec.  215.  Exemption  from  Indictment  for  pnblio  Noiaance.  —  An 
individual  or  corporation  acting  strictly  within  the  scope  of  legisla- 
tive power  cannot  be  indicted  for  a  public  nuisance.  The  legislative 
gi'ant  is  a  license  to  do  the  act  and  operates  as  a  complete  and  full 
immunity  from  prosecution,  either  civilly  or  criminally,  on  the  part 
of  the  public.^  But  it  by  no  means  follows  that  because  an  act 
is  done  under  legislative  authority,  the  person  doing  the  act  can- 
not be  punished  therefor  by  indictment  if  the  act  creates  a  pubHc 
nuisance.     If  the  act  is  in  excess  of  the  power  given,^  or  if  it  is 

1  State  V.  Parrott,  71  N.  C.  811 ;  Jolly  Where  a   mtinicipal    corporation    by  ita 

9.  Terre  Haute  Bridge  Co.,  6  McLean,  237;  charter  or  general  law  is  authorized  to  do 

Colnmbua  Ins.  Co.  «.  Peoria  Bridge  Aa-  so,  a  license  granted  by  it  to  a  person  to  ex- 

Mciation,  id.  70 ;  Columbus  Ins.  Co.  «.  erciRe  a  certain  trade  or  business  —  as  a 

Curtenius,  id.    209;  Attorney-General   v.  distillery  —  is  a  protection  against  an  in- 

Hadflon  River  R.  R.  Co.,  0  N.  J.  £q.  626;  dictnient  by  the  State.     Lewis  v.  Behan, 

Ne;vark  Plank  Boad  Co.  V.  Elmer,  id.  754;  2S  La.  An.   130;   People  v.  Detroit,  &c 

Com.  V.  New  Bedford  Bridge  Co.,  2  Gray  Plank  Road  Co.,  37  Mich.  195. 
(Mass.),  339;  Com.  o.  Nashua  &  Lowell         *  Com.  v.  Old  Colony  R.  R.  Co.,  14 

R.  R.  Co.,  id.  54;  Com.  v.  Erie  &  N.  £.  Gray  (Mass.),  93;  Donnaher  v.  State,  8 

R.  R.  Co.,  27  Penn.  St  839.  Sm.  &  M.  (Miss.)  649  ;  Glover  v.  North 

«  People  ».  Law,  84  Barb.  (N.  Y.)  494,  Staffordshire  R.  R.   Co.,    16   Q.  B.    912; 

HooEftooM,  J.;  People  ».  New  York  Gas  Hentz  v.  L.  I.  R.  R.  Co.,  13  Barb.  (N.  Y.) 

Co.,  64  id.  55;  Davis  v.  Mayor,  14  N.  Y.  646;  In  re  Penny,  7  E.  &  B.  660;  Moses  v. 

606;  Crittenden  «.  Wilson,  6  Cow.  (N.  Y.)  R.  R.  Co.,  21  111.  516;  Imperial  Gas-light 

165;  People  «.  Piatt,   17  Johns.  (N.  Y.)  Co.  v.  Broadbent,  7  H.  L.  600;  Ware  v. 

195  ;  Stoughton  v.    State,    6  Wis.   271 ;  Regents  Canal  Co.,  3  D.  &  J.  227;  Frewin 

Com.  V.  Reed,  34  Penn.  St.  275;  Harris  v.  Lewis,  4'M.  &C.  255;  Oldakert?.  Hunt, 

V.  Thompeon,  9  Barb.  (N.  Y.)  350;  Car-  6  D.  M.  &  G.  389;  Caledonian  R,  R.  Co. 

hart  V.  Auburn  Gas  Co.,  22  id.  297;  Rex  v.  Colt,  3  Macq.  838;  New  Albany  R.  R. 

•.  Pease,  4  B.  &  Ad.  30;  Clark «.  Syracuse,  Co.  o.  O'Dailey,   12  Ind.   551;  Brine  v. 

18  Barb.  (N.  Y.)  32;  Anderson  v.  R.  R.  Great  Western  R.  R.  Co.,  2  B.  &  S.  402; 

Co.,  9  How.  (N.  Y.)  Pr.  558;  Danville,  Wetraor^  v.  Story,  22  Barb.    N.  Y.)  414} 

4c.  R.  B.  Co.  V.  Comm.,  78  Penn.  St.  29.  Comm.  v.  Erie  ft  N.  £.  R.  R.  Co.,  27 
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done  in  a  manner  not  within  the  reasonable  contemplation  of  the  leg- 
islature, to  be  gathered  from  a  fair  construction  of  the  grant, — as^  if  it 
is  not  a  necessary  and  probable  result  of  the  exercise  of  the  power 
conferred,  —  the  act  will  be  no  protection  against  liability,  either 
civilly  or  criminally.^  It  is  only  against  such  consequences  as  are 
fairly  within  the  contemplation  of  the  legislature  in  conferring  the 
authority,  and  such  results  as  are  necessarily  incident  to  its  being 
done,  —  in  other  words,  such  results  as  are  the  natural  and  probable 
consequence  of  an  exercise  of  the  power  at  all,  —  that  the  grant 
operates  as  a  protection.^  Beyond  that  it  affords  no  protection  what- 
ever. It  is  sometimes  laid  down  in  elementary  works,  and  appears 
in  the  opinions  of  courts,  that  that  which  is  authorized  by  the  legis- 
lature cannot  be  a  nuisance.  This  is  clearly  erroneous  in  the  sense 
in  which  it  is  generally  understood.  That  which  is  authorized  by 
the  legislature,  within  the  strict  scope  of  the  power  given,  cannot  be 
a  public  nuisance,  but  it  may  be  a  private  nuisance,  and  the  legisla- 
tive grant  is  no  protection  against  a  private  action  for  damages  re- 
sulting therefrom,  if  the  nuisance  results  from  an  invasion  of  prop- 
erty by  a  physical  agency  .• 

Penn.  St.  S89.     And  the  fact  that  the  ez-  238.     In  Crittenden  v.   Wilson,  5   Cow. 

cess  arises  from  a  misapprehension  of  the  (N.   Y.)    165,    SuTHERLAin>,    J.,    said: 

power  conferred  is  no  excnse.     Mohawk  &  **  The  effect  of  the  giant  is  simply  to  an- 

H.  R  Co.  V,  Artcher,  6  Paige  (N.  Y.),  84;  thorize  the  defendant  to  erect  his  dam  as 

Sandford  v.  I^  R.  Co.,  24  Penn.  St.^78.  he  might  hare  done  if  the  stream  had  been 

^  Steele  o.  Western  Inland  Locks  Navi-  his  own,  without  the  grant.     The  dam 

gation  Co.,  2  Johns.  (N.  Y.)  288;  Reg.  o.  eovHd  not  he  vndicUd  as  a  public  nuisimot 

Bradford  Navigation  Co.,  6  B.  &  S.  649;  and  abaUd,     The  only  remedy  for  thorn 

Delaware  Canal  Co.  v.  Comm.,  60  Penn.  injured  is  5y  aetion"    People  «.  Platt^  17 

St.  867.  Johns.    (N.  Y.)  195;  Brown  v.  Cayuga 

s  Rex  V.  Pease,  4  B.  Ic  Ad.  80;  Law-  R.  R  Co.,  12  N.  Y.  487;  Lawrence  v.Gt. 

rence  v.  R.  R.  Co.,  16  Q.  B.  648;  Regina  Northern  R.  R.  Co.,  16  Q.  B.  648 ;  Robin- 

•.  Charlenworth,  id.  1012 ;  Abraham  et  cd,  son  v.  N.  Y.  &  Erie  &  R.  Co.,  27  Barb. 

9.  The  Great  Northern  Ry.,  id.  586.  (N.  Y.)  512;  Bradley  v.  N.  Y.  &  N.  H. 

*  People  V.  New  York  Gas  Co.,  64  Barb.  R.  R.  Co.,  21  Conn.  805  ;  Mahon  «.  R.  B. 

(N.  Y.)  55;  Carhart  v.  Aabnm  Gas-light  Co.,  Lalor's  Supp.  156 ;  Williams  «.  N.  Y. 

Co.,  22  id.  297;  Cleveland  r.  Citizens'  Gaa-  Central  R.  R.  Co.,  16  N.  Y.  97;  Lyman  ». 

light  Ca,  20  N.  J.  Eq.  201 ;  Fletcher  v.  White  River  Br.  Co.,  2  Aiken  (Vt),  255; 

Aubam,  &c.  R  R.  Co.,  25  Wend.  (N.  Y.)  Carpenter  v.  Horse  R.  R.  Co.,  11  Abb.  Pr. 

462  :  First  Baptist  Churtjh  •.  Schenectady,  N.  Y.  (n.  8.)  416  ;  Tinsroan  v.  Belvidere 

ftc.  R.  R.  Co..  5  Barb.  (N.  Y. )  79  ;  Steele  D.  R.  R.  Co.,  25  N.  J.  L.  255;  Eastman  v. 

V.  Western  Inland  lx)cks  Navigation  Co.,  Company,  44  N.  H.  148;  Leev.  Pembroke 

2  Johns.    (N.  Y.)  283;  Lexington,  Sec.  Iron  Co.,  67  Me.  481;  Nevins  •.  Peoria, 

R.  R.  Co.  V.   Applcgate,  8  Dana   (Ky),  41  111.  502;  RicHardson*.  Vermont  Centnd 

2S9 ;  Spenoer  v.  London  &  Birmingham  R.  R  Co.,  25  Vt.  465;  March  v.  Eaateni 

R  R  Co..  8  Sim.  198;  Walker  •.  Board  of  R  R  Co.,  19  N.  H.  872 ;  EsUbroolcs  9. 

Public  Works,  16  Ohio,  540;  Manhattan  R  R  Co.,  12  Cosh.  (Mass.)  224;  Wilson  v. 

Gaa  Co.  v.  Barker,  86  How.  Pr.  (N.  Y.)  atyofNewBedford,108Mas8.261;llAiii. 
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Sec.  216.  Idable  to  Indictment  in  certain  CaMs.  —  The  l^islature 
may  authorize  a  use  of  property  that  will  operate  to  produce  a  pub- 
lic nuisance,  but  it  cannot  authorize  a  use  of  it  that  will  create  a 
private  nuisance  by  an  actual  invasion  of  one's  premises  by  actual 
physical  agencies  which  create  a  nuisance,  without  compensation 
therefor,  because  in  such  a  case  there  is  an  actual  taking  of  property. 
In  order  to  warrant  the  erection  of  a  public  nuisance  the  act  creating 
it  must  be  clearly  within  the  scope  of  the  grant,  and  must  fairly  be 
within  contemplation  of  the  legislature  in  conferring  the  power.* 

Rep.  352;  Phinizy  v.  Augusta,  47  Ga.  268;  and  creek's  mouth,  in  which  he  had  the 
CurtiB  v.  Eastern  R  R.  Co.,  14  Allen  right  to  store  lumber ;  and  the  court  held 
(Mass.),  65;  Morgan  r.  King,  85  N.  Y.  454;  that  the  fact  that  the  creek  was  navigable 
Hinchman  v.  Pateraon  Horse  R.  R.,  17  and  the  legislature  had  the  right  to  control 
N.  J.  Eq.  75 ;  Louisville  v.  Rolling  Mill  Co.,  it  was  no  defence  to  the  action.  In  Robin- 
8  Bush  (Ky.),  416;  People  v.  Law,  34  Barb,  son  v.  N.  Y.  k  Erie  R.  R.  Co.,  27  Barb. 
(N.  Y.)  494 ;  Delaware  &  Raritan  Canal  (N.  Y.)  512,  the  court  held  that  a  legis- 
Co.  V.  Wright,  1  N.  J.  469;  Peopled.  Kerr,  lative  grant  to  construct  a  railroad  can 
38  Barb.  (N.  Y. )  857 ;  Ricket  v.  Metro-  give  no  authority  to  invade  any  private 
poUtan  R.  R.  Co.,  L.  R.  2  H.  L.  175;  rights  without  just  compensation;  it  con- 
Biscoe  V,  Great  Eastern  R.  R.,  L.  R.  16  fers  a  franchise  simply,  and  the  title  and 
Eq.  Cas.  640;  Hamden  v.  New  Haven,  &c.  rights  of  a  private  corporation,  but  no  ex- 
R.  R.  Co.,  27  Conn.  158  ;  North  Stafford-  emption  for  wrongs  to  private  property ; 
shire  Ry.  Co.  «.  Dale,  8  E.  &  B.  836;  Esta-  that  if  it  so  excavates  and  removes  the 
brooks  V,  Peterborough  R  R.  Co.,  12  Cush.  banks  of  a  stream  as  to  cause  it  to  overflow, 
(Mass.)  224;  Regina  v.  Train,  2  B.  &  S.  640;  it  is  liable  for  all  the  injuries  that  ensue ; 
Eagle  V.  Charing  Cross  R.  R.  Co.,  L.  R.  2  and  that  as  to  them,  in  all  respects,  the 
C.  P.  688  ;  Johnson  v.  Atlantic  R  R.  Co.,  same  rale  of  liability  exists  as  against  an 
86  N.  H.  569;  Eaton  v.  Boston  &  Concord  individual  doing  the  same  acts  upon  his 
R.  R.  Co.,  51  id.  504  ;  12  Am.  Rep.  147;  own  land.  It  is  liable  for  injuries  result- 
Alton,  &c,  R.  R.  Co.  V.  Deitz,  50  111.  210;  ing  from  diverting  a  river,  Cott  v.  Lewis- 
In  Tinsman  v.  The  Belvidere  Delaware  ton  R.  R.  Co.,  86  N.  Y.  214  ;  and  for  injury 
R.  R.  Co.,  25  N.  J.  L.  255,  the  court  resulting  from  the  occupancy  of  a  public 
places  the  liability  of  railroad  companies  street  in  front  of  one's  premises,  of  which 
or  other  companies  acting  under  legislative  he  is  the  owner  of  the  fee,  Fletcher  v. 
authority  upon  the  same  footing  with  in-  Auburn,  &c.  R.  R.  Co.,  25  Wend.  (N.  Y.), 
dividuals  using  their  own  promises  for  a  462;  Presb.  Soc.  v.  Auburn,  &c.  R  R  Co., 
similar  purpose.  *' The  grantee  of  a  fran-  8  Hill  (N.  Y.)  567  ;  or  for  shutting  off 
ehise  for  private  emolument,  as  a  railroad  access  to  other  parts  of  one's  premises, 
company,"  say  the  court,  "may  be  vested  Miller  v.  Auburn,  kc  R.  R.  Co.,  6  Hill 
with  the  sovereign  power  to  take  private  (N.  Y.),  61.- 

property  for  public  use,  on  making  com-         ^  Lawrence  v.  The  Great  Northern  Ry.- 

pensation,  bat  is  not  clothed  with  the  sover-  Co.,  16  Q.  B.   648.    See  Com.  v.  Reed, 

eign's  immunity  from  resulting  damages.  84  Penn.  St.  275 ;  Delaware  Div.  Canal 

This  power  leaves  their  common-law  liabil-  Co.  v.  Com.,  60  Penn.  St.  867,  where  a 

ity  for  injuries  done  in  the  exeroise  of  similar  doctrine  was  held,  when  the  de- 

their  authority  precisely  where  it  would  fendant  purchased  a  canal  of  the  State,,  and 

have  stood  if  the  land  had  never  been  ac-  maintained  its  banks  in  such  a  manner 

quired  in  the  ordinary  way."     In  this  case  that  the  water  escaped,  and  gathering  in 

the  plaintiff  was  held  entitled  to  recover  eddies,  became  stagnant  and  emitted  no» 

for  injuries  sustained  by  him,  by  reason  of  ions  smells, 
being  deprived  of  free  access  to  an  eddy 
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This  question  was  ably  discussed  in  an  English  case^  which  has  been 
previously  referred  to  in  this  chapter.  In  that  case  Crohpton,  J.» 
said :  ''  It  is  conceded  that  we  are  not  to  consider  the  case  as  against 
the  company.  The  indictment  charges  the  defendants  with  a  public 
nuisance  by  collecting  and  keeping  exposed  in  their  canal,  foul  and 
polluted  water.  It  is  clear  that  they  did  take  and  collect  the  water 
of  the  Bradford  Beck  and  bring  it  into  the  head  of  their  canal,  so 
that  filth  and  mud  were  collected  there,  and  caused  an  undoubted 
nuisance.  The  foul  water  was  more  stagnant  in  the  canal  than  it 
would  been  in  the  beck,  and  the  defendants  are  liable  unless  they 
are  authorized  by  some  statute  to  create  this  nuisance.  The  lessees 
may  justify,  as  the  company  might,  under  the  powers  of  the  act 
of  Parliament.  But  is  there  any  provision  in  the  act  that  the  com- 
pany may  commit  a  nuisance  ?  Whether  an  authority  is  given  or 
duty  imposed  depends  on  the  intention  of  the  legislature.  Here  the 
company  are  authorized  to  take  the  water  of  certain  becks  and  make 
a  canal,  but  that  does  not  involve  their  bringing  feculent  matter  and 
allowing  it  to  accumulate  in  their  canal  so  as  to  be  a  nuisanca 

"The  only  question  is  whether  the  present  case  is  within  the 
authority  of  Rex  v,  Pease.^  There,  the  legislature  must  have  in« 
tended  to  authorize  the  nuisance  which  was  the  subject  of  the 
indictment,  and  the  judgment  proceeded  on  that  ground.  In  the 
argument  of  that  case  (page  36)  the  observation  of  Parke,  J.,  in 
Rex  V.  Sir  John  Morris,'  on  a  local  act  which  enabled  proprietors 
of  lands,  etc.,  to  make  railways  through  such  lands  and  across  and 
along  any  roads  to  communicate  with  another  railway,  was  cited. 
He  said  (pages  449,  450) :  '  Supposing  the  seventieth  section  [of 
the  act]  to  be  taken  alone,  it  must  at  least  be  understood  with 
the  limitation,  that  where  a  railway  is  laid  upon  another  road, 
sufficient  space  be  left  independently  of  it  for  the  public  to  pass.' 
Therefore,  prima  facie,  some  nuisance  was  intended.  And  in  Rex  v. 
Pease,  the  same  learned  judge,  in  delivering  the  judgment  of  the 
court,  after  referring  to  the  clause  of  the  special  act,  said  (pages  41, 
42) :  '  The  legislature  therefore  must  be  presumed  to  have  known 
that  the  railroad  would  be  adjacent  for  a  mile  to  the  public  high- 
way, and  consequently  that  travellers  upon  the  highway  would  be, 
in  all  probability,  incommoded  by  the  passage  of  locomotive  engines 
along  the  railroad.    That  being  presumed,  there  is  nothing  unrea- 

1  Queen  v.  Bradford  NaTigation  Co.,6  B.  &.  S.,  640. 

«  4  B.  &  Ad.  30.  »  I  a  4  Ad.  44L 
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aonable  or  inconsistent  in  supposing  that  the  legislature  intended 
that  the  part  of  the  public  which  should  use  the  highway  should 
sustain  some  inconvenience  for  the  sake  of  the  greater  good  to 
be  obtained  by  other  parts  of  the  public,  in  the  more  speedy 
travelling  and  conveyance  of  merchandise  along  the  new  railroad/ 

^  It  is  agreed  on  both  sides  in  the  present  case  that  a  new  state  of 
things,  which  the  legislature  never  intended  or  contemplated,  has 
arisen ;  and,  therefore,  the  present  case  is  not  within  Bex  v.  Pease. 
The  only  way  in  which  such  a  nuisance  as  this  can  be  legiti- 
mated is  by  showing  that  the  legislature  intended  to  legitimate 
it.  Here,  power  was  given  to  the  company  to  take  the  water  of 
certain  becks  ;  but  not  to  take  the  water  at  all  times  so  as  to  cause 
pollution  of  the  atmosphere  and  cause  disease.  Power  was  also 
given,  which  they  have  not  used,  to  make  reservoirs  for  supplying 
their  canal  with  water.  It  is  not  found  that  it  was  necessary  for 
the  purposes  of  the  canal  that  they  should  make  this  nuisance  or 
that  they  should  take  the  water  of  the  Bradford  Beck." 

Shee,  J.  **  It  is  admitted  that  the  canal  in  its  present  state  is 
a  nuisance ;  and  the  question  is,  whether  the  act  of  Parliament 
under  which  it  was  authorized  to  be  made  exempts  the  lessees 
from  the  legal  consequences  of  having  created  a  nuisance.  As- 
suming the  act  authorized  the  company  to  take  the  water  of  the 
Bradford  Beck,  it  was,  at  the  time  the  act  passed,  sufficiently 
pure  not  to  be  a  nuisance  when  collected,  and  the  authority  to 
take  it  in  its  then  state  is  no  authority  for  taking  it  in  such  a 
state  as  that ;  when  collected  in  a  stagnant  form,  it  becomes  a 
nuisance.  Eex  v.  Pease  is  distinguishable ;  there,  the  act  of  Parlia- 
ment authorized  the  nuisance,  namely,  the  use  of  locomotive  steam 
engines  in  the  way  and  the  place  in  which,  and  where,  their  use 
was  a  nuisance.  But  if  a  new  mode  of  using  locomotive  engines 
had  been  afterward  discovered,  producing  effects  different  and  much 
more  injurious  to  the  public  than  the  effect  of  engines  constructed 
and  worked  at  the  time  when  the  act  passed,  that  would  be  a 
nuisance  not  within  the  contemplation  of  the  legislature,  and  not 
authorized  by  the  act." 

Sec.  217.  Power  of  the  LegiBlatare.  —  If  there  were  no  constitu- 
tional restrictions  imposed  upon  the  legislature  against  the  taking 
of  private  property  for  public  purposes  without  compensation,  the 
power  of  the  legislature  would  of  course  be  unlimited  and  supreme, 
and  it  might  impose  such   burdens  upon  private   rights   without 
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compensation,  as  it  pleased,  for  the  public  good;  but  where,  as 
is  the  case  in  this  country,  the  right  is  restricted  by  requiring 
compensation,  the  legislature  cannot  confer  upon  a  corporation  the 
right  to  do  any  act  that  imposes  a  burden  upon  the  property  of 
others  that  amounts  to  an  actual  taking  of  property  for  public 
pui*poses,  so  as  to  exempt  such  corporation  from  liability  for  all 
damages  that  result  from  the  exercise  of  their  franchise  that,  in 
law,  amounts  to  a  taking  of  property.  Thus,  it  has  been  held  that 
a  legislative  grant  did  not  exempt  gas  companies  from  liability  for 
damages  resulting  from  noxious  smells  emitted  from  their  works,^ 
or  from  damages  resulting  from  the  pollution  of  the  water  of  a 
stream  by  turning  its  refuse  matter  therein;'  or  an  individual  or 
corporation  from  damages  arising  horn  the  obstruction  of  a  navi- 
gable stream,^  or  from  excavating  lands  so  as  to  let  down  adjoining 
soil,^  or  so  as  to  injure  adjacent  houses;^  or  making  erections  that 
hide  the  ancient  lights  of  another ;  ^  setting  back  the  water  of  a 
stream  upon  the  lands  of  adjoining  owners ;  ^  turning  surface  water 
upon  another's  premises;^  diverting  the  water  of  a  stream ;^  causing 
water  to  rise  in  a  stream  by  erection  of  embankments,  so  as  to 
percolate  into  another's  cellars,  or  so  as  to  cut  off  the  drainage  of 
lands  ;  ^  flooding  the  lands  of  another  by  cutting  through  an  em- 
bankment that  confines  a  stream  within  its  proper  banks  ;^^  by 
erecting  embankments  that  cut  off  access  to  a  public  street ;  ^  or 
the  cutting  off  of  access  to  a  navigable  stream  where  a  right  of 
access  has  been  acquired  and  is  annexed  to  an  estate  as  an  ease- 
ment;^  by  the   casting  of   rocks  upon   adjacent    lands   in  the 

1  People  V.  New  York  Qas-light  Co.,  214;  Hatch  v.  YennoDt  Central  B.  B.  Co., 

64  Barb.  (K.  Y.)  65.  26  Yt.  49. 

*  Carhart  v.  Auburn  Gas-light  Co.,  22  ^  Wilson  v.  New  Bedford,  108  Mass. 
Barb.  (N.  Y.)  297.  261. 

•  Jolly  V.  Terre  Haute  Draw  Bridge  ^  Del.  k  Baritan  Canal  Co.  v.  Lee,  22 
Co.,  6  McLean  (U.  S. ),  237.  N.  J.  L.  248;  Eaton  v.  Boston,  Concord,  & 

*  Bichardson  v,  Vermont  Central  B.  B.  Montreal  B.  B  Co.,  61  N.  H.  604;  12  Am. 
Co.,  26  Vt.  465.  Bep.  147;  Lawrence  «.  The  Great  Northern 

•  Biscoe  V.  Great  Eastern  By.,  L.  R  B.  B.  Co.,  16  Q.  B.  648. 

16  Eq.  Cas.  640.  ^  Wetmore  v.  Story,  22  Barb.  (N.  Y.) 

•  Eagle  V.  Charing  Cross  B.  B  Ca,  L.     414;  Wood  v,  Stourbridge,  16  C.  B.  N.  s. 
B.  2  C,  P.  638.  222;  Chamberlain  v.  West  End  B.  B.  Co., 

»  Lawrence  v.  The  Great  Northern  B.  2  B.  &  S.  605;  Drake  «.  Hudson  Biver  R. 

R.  Co.,  16  Q.  B.  648.  B.  Co.,  7  Barb.  (N.  Y.)  608  ;  Spencer  if. 

*  Waterman  «.  Vermont  Central  B.  B  liondon  &  Birmingham  B.  B.  Co.,  8  Sim. 
Co.,  26  Vt.   707;  Estabrooks  v,   Peter-  198. 

borough,  12  Cash.  (Mass.)  224.  "  Duke  of  Buccleugh  ».  Metropolitan 

»  Cott  «.  Lewiston  By.  Co.,  86  N.  Y.    Board  of  Works,  L.  B.  6  H.  L.  Cas.  «8. 
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process  of  blasting  for  the  road-bed  of  a  railroad,  and  leaving  them 
upon  the  land;^  injury  from  noise,  by  erection  of  workshops 
near  dwellings  and  places  of  business,  disturbing  the  comfortable 
enjoyment  thereof,  and  injuring  property  by  varying  agitating 
noises  and  motions ;  ^  by  erecting  embankments  so  as  to  prevent 
escape  of  surface  water  from  adjacent  lands,  without  proper  cul- 
verts, where  they  can  be  conveniently  made ;  ®  and  thus,  generally, 
it  may  be  said  that  a  legislative  grant  furnishes  no  immunity 
from  liability  for  damages  caused  by  the  exercise  of  the  franchise 
that  amounts  to  the  taking  of  property  within  the  legal  interpreta- 
tion of  the  term ;  and  that  this  applies  to  the  taking  of  an  easement 
or  any  interest  in  land  even  less  than  a  fee.* 

Sec.  218.  Zieglfllatlve  Ghrants  do  not  exempt  Company  from  Lia- 
bility for  private  Damages  in  certain  Cases.  —  It  by  no  means  follows 
that  all  consequential  injuries  resulting  from  a  public  work  are  the 
subject  of  an  action  on  the  ground  of  nuisance ;  for  when  the  act  is 
lawfully  exercised  in  a  lawful  way,  no  liability  exists  for  resulting 
damages,  unless  the  injury  results  from  what  might  fairly  be  said 
to  amount  to  an  actual  taking  of  property.^    Kedfield,  J.,  in  a 

^  Sabin  o.  Vermont  Central  B.  R.  Co.,  taken  or  injured  ;  that  the  raihx)ad  should 

25  Vt.  863.  not  be  opened  across  the  land  of  any  per- 

'  Mumford  o.  Oxford,  &c.  Ry.  Go.,  1  son  until  the  damages  assessed  should  have 

H.  &  N.  34;  Cooper  v.  North  British  Ry.  been  paid,  or  secured  to  be  paid  ;   that 

Co.,  85  Jur.  295;  1  Hacph.  (Sc.)  499.  whenever  it  should  be  necessary  for  the 

*  Johnson  v,  Atlantic,  &c.  B.  B.  Co.,  construction  of  their  road  to  intersect  any 
35  N.  H.  569.  highway,  the  company  were  authorized  to 

*  Bedfield,  J.,  in  Hatch  v.  Vermont  construct  it  across  or  upon  such  highway, 
Central  R  B.  Co.,  25  Vt  66.  but  they  were  required  to  restore  it  to  its 

*  See  Cameron  v.  Charing  Cross  B.  B.  former  state,  or  in  sufficient  manner  not 
Co.,  19  C.  B.  N.  8.  764.  In  some  of  the  to  impair  its  usefulness.  B.,  owning  a 
States,  the  statute  provides  for  damages  of  building  and  land  on  a  street  in  New 
this  character.  Thus,  in  New  York  &  New  Haven  intersected  by  said  railroad,  brought 
Haven  R.  B.  Co.  v.  Bradley,  21  Conn,  his  action  against  the  company,  alleging 
294,  the  charter  of  a  railroad  company  that  they  had  made  a  large  excavation  for 
provided  that  it  should  be  lawful  for  the  the  bed  of  their  railroad  in  the  land  ad- 
company  to  enter  upon  and  use  all  such  joining  the  plaintiffs,  and  so  near  his 
real  estate  as  should  be  necessary  for  building  and  so  deep  as  to  weaken  its 
them  ;  that  they  should  be  holden  to  pay  foundation,  and  render  it  unsafe  for  use> 
all  damages  that  should  arise  to  any  per-  and  raised  in  the  street,  opposite  and  near 
son  or  persons  ;  and  if  the  person  or  per-  the  front  of  said  building,  an  embankment 
sons  to  whom  such  damages  should  so  of  much  greater  height  tlian  the  street 
arise  and  said  company  could  not  agree  as  was  before,  thereby  obstructing  the  pass- 
to  the  amount  of  such  damages,  three  judi-  age  to  and  from  his  building,  darkening 
cious  and  disinterested  free-holders  should  the  windows,  obstructing  the  air,  and  ren- 
be  appointed  by  the  Superior  Court,  who  dering  the  building  unfit  for  occupation, 
should  assess  just  damages  to  the  person  The  defendants  justified  under  their  char> 
or  persona  whose  real  estate  should  be  ter,  avening  that  they  paid,  before  the 

VOL.  I.       M 
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Vermont  case,^  very  ably  discusses  this  question,  and  announces 
a  doctrine  substantially  in  consonance  with  this.  In  that  case 
the  plaintiff  sought  to  recover  for  consequential  injuries  arising 
from  the  construction  of  the  defendant's  railroad  in  the  village 
of  Burlington,  upon  the  ground  that  the  excavations  and  embank- 
ments made  by  the  defendants  in  the  necessary  construction  of 
their  road  prevented  the  free  escape  of  surface  water,  arising  from 
rains  and  the  melting  of  snow,  from  the  streets,  so  that  it  was 
sent  into  his  store  and  upon  his  premises  to  his  damage,  and 
thereby  his    premises    were    rendered    less    accessible    from    the 

doing  of  the  acts  complained  of,  all  the  or  easement  into  or  over  lands,  for  aiiy 
damages  caused  by  the    constraction  of  damage  he  maj  sustain  in  consequence  of 
their  road  to  the  owners  of  real    estate  the  works  performed  by  the  company  un- 
within  its  limits.     On  a  demurrer  to  the  der  or  by  virtue  of  the  powers  of  the  act 
plea  it  was  held,  1.  That  the  acts  of  the  of  Parliament ;  and  in  this  case,  if  the 
defendants  did  not  constitute  a  taking  by  plaintiff  has  sustained  any  real  in j hit  by 
them  of  the  property    of   the   plaintiff,  the  division  of  his  land  by  the  railroad, 
within  the  meaning  of  the  constitution  of  and  if  they  do  not  put  him  in  the  same 
this  State,  or  of  the  charter  of  the  defend-  situation  as  he  was  before,  by  putting  a 
ants.     2.  That  under  the  charter  of  the  bridge  where  a  railway  is,  he  will  be  enti- 
defendants,  persons  whose  property  had  tied  to  recover  full  compensation  from  tlie 
not  been  taken,  in  this  sense  of  the  term,  company."    Thickness  v.  Lancaster  Canal 
but  who  had  sustained  incidental  or  con-  Co.,  4  M.  &  W.  498.     It  seems  also  that  a 
sequential    damages  by    the    authorized  party  whose  rights  are  thus  injured  may 
works  of  the  defendants,  were  entitled  to  apply  for  a  mandamits  for  a  jury  to  ascer- 
oompensation.     8.  That  as  the  injuries  to  tain  the  damages  done  to  his  rights,  and  lu 
the  plaintiff  resulting  from  the  acts  com-  compel  their  payment      Thus,   where  a 
plained  of  were  of  the  latter  description,  numdamus  was  applied  for  by  a  person 
and  as  no  compensation  had  been  made  who  alleged  in  his  petition  that  the  oom- 
for  ii^uries  of  this  character,  the  plaintiff  pany  had  raised  the  level  of  a  brook  into 
was   entitled    to   recover.     In  inland,  which  the  sough  of  a  coal  mine  had  bi-en 
under   statutes  which    provide  for  com-  accustomed  to  empty  itself,  and  thereby 
peusation  for  lands  iiguriously  affected,  caused  the  water  of  the  brook  to  flow  into 
and  to  persons  interested  therein,  it  is  held  the  sough  and  inundate  and  stop  his  coal- 
that  a  person  who  has  an  easement  in  lands  works,  it  was  held  that  it  was  a  qii<>s- 
taken  may,  as  soon  as  the  damage  arises,  tion  for  the  jury  whether  any  damage  had 
daim  compensation  for  the  injury.    Thus,  been  done,  and  that  the  aUegatton  of  the 
in  an  early  case  involving  this  question,  plaintiff  that  he  was  injured  by  the  diver- 
Parkb,  B.,  said  :  "  I  think  the  sections  sion  of  the  brook,  was  sufficient  to  induce 
in  the  act  of   Parliament  which  enabled  the  mandamus,    Reg.  v.  North  MidlsDil 
the  company  to  treat  with  persons  inter-  Ry.  Co.,  2  Railw.  Caa.  1.     But  under  th<? 
fsted  in  the  land  do  not  apply  to  per-  Statute  8  &  9  Vict  c,  20,  f  55,  an  action 
sons  who  have  a  mere  easement,  or  right  of  on  tiie  case  lies  for  an  icgury  to  a  right  of 
passage  over  the  land.    All  the  company  way  over  any  road  interfered  with,  if  an- 
want  to  purchase  is  the  lands  themselves,  other  sufficient  road  has  not  been  made, 
and  they  must  treat  with  those  who  have  See  also  2  Railw.  Cas.  748  ;  also  Ry.  v. 
an  interest  in  them,  either  as  tenants  in  Manchester,  kc.  Ry.  Co.,  1  Railw.  Gas. 
fee,  for  life,  or  for  years,  in  severalty  or  in  528. 

common.    The  company  are  also  bound        *  Hatch  v,  Vennont  Oentzal  R.  R.  Co., 

to  make  compensation  to  any  penon  in-  25  Vt  67. 
tensted  in  UntdB,  or  having  a  right  of  way 
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street;  that  before  the  erection  of  the  plaintiff's  road,  people 
could  safely  hitch  their  horses  in  front  of  his  premises,  and  that 
he  could  safely  drive  to  and  from  his  premises  with  horses  and 
carriages.  The  court  held  that  the  plaintiff  was  not  entitled  to 
recover  the  damages  ensuing  from  these  acts  of  the  company, 
upon  the  ground  that,  even  if  the  acts  had  been  done  by  an 
individual  clothed  with  no  special  powers  from  the  State,  it 
would  not  have  created  an  actionable  injury.  The  work  done 
was  lawful.  It  was  performed  prudently  and  "with  as  little 
injury  as  possible  to  the  plaintiff^s  property  consistently,"  etc. 
The  learned  judge  said:  "In  the  absence  of  all  statutory  provis- 
ions to  that  effect,  no  case,  and  certainly  no  principle,  seems  to 
justify  the  subjecting  a  person,  either  natural  or  artificial,  in  the 
prudent  pursuit  of  his  own  lawful  business,  to  the  payment  of 
consequential  damages  to  other  persons  in  their  property  or  busi- 
ness. This  always  happens  more  or  less  in  all  rival  pursuits,  and 
often,  where  there  is  nothing  of  that  kind,  one  mill  or  one  store 
or  school  injures  another.  One's  dwelling  is  undermined  or  its 
lights  darkened,  or  its  prospect  obscured  and  thus  materially 
lessened  in  value,  by  the  erection  of  buildings  upon  the  lands 
of  other  proprietors.  One  is  beset  with  noise  or  dust  or  other 
inconvenience,  by  the  alteration  of  a  street  or  more  especially  by 
the  introduction  of  a  railway,  but  there  is  no  redress  in  any  of 
these  cases.  The  thing  is  lawful  in  the  railroad  as  much  as  in 
the  other  cases  supposed."  In  the  same  opinion  the  court  dis- 
poses of  a  question  between  one  Whitcomb  and  the  same  defend- 
ant, for  injuries  resulting  from  a  neglect  of  the  defendant  to 
build  a  proper  sluice  or  culvert  for  the  passage  of  a  stream  of 
water  whereby  the  plaintiff's  lands  were  injured.  For  the  neglect 
of  the  defendant  to  erect  such  a  culvert  as  was  necessary  and 
sufficient  for  that  purpose,  the  court  held  that  the  defendant  was 
clearly  liable  both  at  common  law  and  under  the  provisions  of  its 
charter. 

Sec.  219.  implied  Condition,  that  the  Franchise  shall  be  properly 
ezerclMd.  — The  conferring  of  special  privileges  upon  an  individual 
or  corporation  to  exercfse  a  particular  franchise  is  always  upon  the 
implied  understanding  that  the  franchise  shall  be  prudently  exer- 
cised, and  in  such  a  manner  as  to  inflict  the  least  injury  upon  others. 
It  is  upon  this  principle  that  it  is  held  that  where  there  are  two 
modes  of  exercising  the   right,  by  one  of  which   it  would   be  a 


628  WHAT  ACTS  ABB  LEGALIZED,  ETC.        [CHAP.  XU. 

nuisance  to  others,  and  by  the  other  of  which  it  would  not>  the 
method  by  which  the  nuisance  would  be  avoided  must  be  adopted. 
Corporations  are  given  large  latitude  for  the  exercise  of  a  reasonable 
discretion  in  the  prosecution  of  their  work,  but  they  are  subject  to 
the  supervision  of  the  courts  ;  and  if  they  abuse  this  discretion,  and 
exercise  it  in  a  careless  or  unreasonable  manner,  redress  may  be 
had  for  damages  resulting  therefrom,  either  at  law  or  in  equity.^ 
Damages  that  result  from  a  careless  or  unreasonable  exercise  of 
their  powers  are  not  treated  as  covered  by  the  franchise,  or  as 
having  been  contemplated  by  the  act  conferring  the  authority; 
consequently  a  land-owner  whose  land  has  been  taken  under  the 
grant,  and  whose  damages  have  been  appraised  and  paid,  is  not 
thereby  debarred  of  a  remedy  for  damages  arising  from  such  a 
course,  whereas  he  would  be  if  the  damages  arose  from  a  prudent 
and  reasonable  exercise  of  the  powei-s  conferred.  Such  damages  are 
not  regarded  as  covered  by  the  appraisal  or  award,  and  may  be 
recovered  by  him,  as  well  as  by  one  whose  land  has  not  been  taken  ; 
as  all  such  acts  are  regarded  as  being  tUtra  vires  and  not  protected 
by  the  grant.^  The  real  test  is  really  this  :  all  the  natural  and 
probable  consequences  of  the  exercise  of  the  power  given  may  be 
said  to  have  been  within  the  contemplation  of  the  grant ;  but  those 
results  which  are  a  possible,  but  not  the  necessary  result  thereof,  are 
not  covered  by  the  grant,  and  liability  exists  therefor  as  much  as 
though  the  legislative  power  had  never  been  given. 

Sec.  220.  What  is  a  Taking  of  Property.  —  In  determining  the 
scope  and  powers  of  an  individual  or  corporation  under  a  legislative 
grant,  reference  must  always  of  course  be  had  to  the  language  of 
the  grant,  to  ascertain  the  nature  and  extent  of  the  powers  granted, 
as  well  as  the  intent  of  the  legislature.  There  can  be  no  question 
that  the  legislature  has  full  and  ample  power  to  exempt  from  lia- 

*  Whitcomb  v.  Vermont  Central  R.  R.         *  Eaton  v,  Boston,  Concord,  ft  Maine 

Co.,25Vt.  49;Reginat>.Scott,8Q.B.543.  R.  R.  Co.,  61  N.  H.  504;  12  Am.  Rep. 

Wb ere  a  railroad  company  is  authorized  to  147;  Baltimore  &  Potomac  R.  R.  Co.  v. 

construct  its  road  across  a  highway  upon  Magmder,  84  Md.  79 ;  6  Am.  Rep.  811; 

condition  that  it  shall  restore  the  highway  Cooper  v.  N.  British  B.  R.  Co.,  85  Jar. 

to  its  "former  state'-  or  in  "a  sufficient  295;  Fletcher  v.  R.  R.    Co.,    25  Wend, 

manner  not  to  impair  its  usefulness,"  it  is  (N.  Y.)  462  ;  Stonghton  v.  State,  5  Wis. 

not  authorized  to  appropriate  any  part  of  291  ;   People  v.  Law,  84  Barh.   (S.  Y. ) 

the  highway  by  obstructions  which  ma-  494;  Hinchman  v.  R.  R.  Co.,  17  N.  J.  75; 

terially  impair  its  usefulness  for  the  pur-  Potter's  Dwarris  on  Statutes,   75  ;  Pint 

pofees  of  public  travel.     Little  Miami  R.  Baptist  Church   v.    R.  R.   Co.,    5   Barh. 

R.  Co.  V.  CoDun.  of  Greene,  81  Ohio  Bt  (N.  Y.)  79;  Steele  v.  Western  Inland  Nar. 

888.  Co.,  2  Johns.  (N.  Y.)  288. 
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bility  for  injuries  that  do  not  operate  as  an  actual  taking  of  property 
within  the  letter  and  spirit  of  Constitutional  provisions.  It  may 
not  always  be  easy  to  determine  what  really  amounts  to  a  taking 
of  property,  but  it  is  safe  to  say  that,  whenever  the  exercise  of  the 
right  operates  to  destroy  an  easement  incident  to  real  property,*  or 
amounts  to  an  actual  physical  invasion  of  property  by  some  agency 
which  produces  injury  thereto,  or  imposes  a  burden  thereon,  this  is  a 
taking  of  property.  There  need  not  be  an  exclusive  appropriation 
of  the  property,  but  such  an  interference  with  the  beneficial  use 
thereof  as  operates  an  essential  abridgment  of  the  owner's  rights  inci- 
dent to,  and  an  essential  part  of,  the  estate.^  There  ought  to  be  no 
question  that  the  erection  of  gas-works,  or  the  setting  up  of  any 
other  noxious  trade  in  the  vicinity  of  premises,  that  emits  noxious 
odors,  which  are  sent  over  lands  in  quantity  and  volume  sufficient 
to  essentially  interfere  with  the  use  of  that  air  for  the  ordinary  pur- 
poses of  breath  and  life,  so  as  to  constitute  a  legal  nuisance,  is  such 
a  taking  of  property  as  the  legislature  may  not  permit  without  com- 
pensation. Strictly  speaking,  there  can  be  no  possible  distinction 
between  the  actual  taking  of  property,  or  a  part  of  it,  and  occupying 
it  for  the  erection  of  a  railroad  track  or  a  gas-house,  and  invading 
it  by  an  agency  which  operates  as  an  actual  abridgment  of  its  bene- 
ficial use,  and  possibly  a  complete  and  practical  ouster.  By  the 
erection  of  such  works  a  burden  is  imposed  upon  the  estate;  the 
estate  is  actually  invaded  by  an  invisible,  yet  pernicious  agency,  that 
seriously  impairs  its  use  and  enjoyment,  as  well  as  its  value.  The 
impregnation  of  the  atmosphere  with  noxious  mixtures  that  pass 
over  land  is  an  invasion  of  a  natural  right,  incident  to  the  land  itself, 
and  essential  to  its  beneficial  enjoyment.  The  right  to  pure  air  is 
said  to  stand  upon  the  same  principle  as  the  right  to  pure  water ; 
it  is  an  incident  of  the  land,  annexed  to  and  a  part  of  it,  and  it  is  as 
sacred  as  the  right  to  the  land  itself*  Therefore,  I  apprehend  that 
according  to  a  strict  construction  of  the  Constitution,  the  legislature 
has  no  power  to  shield  a  railway  company  from  liability  for  the 


^  Duke  of  Bncclengh  v.  •Metropolitan 
Board  of  Works,  L.  R.  5  H.  L.  418;  Chap- 
man  v.  Oshkosh  R.  R.  Co.,  83  Wis.  629. 

^  Neyins  v,  Peoria,  41  111.  602 ;  People 
u.  Kerr,  87  Barb.  (N.  Y.)  367;  Wyne- 
hanier  v.  The  People,  13  N.  Y.  878.  Bee 
Eaton  V,  Boston,  Concord,  &  Montreal  K. 
B.  Co.,  61  N.  H.  604;  12  Am.  Rep.  147. 
in  which  Smith,  J.,  ably  discusses  this 


question  and  reviews  the  principal  au- 
thorities bearing  upon  the  question,  —  an 
opinion  worthy  of  careful  study.  He  says: 
**  The  principle  must  be  the  same,  whether 
the  owner  is  wholly  deprived  of  the  use  of 
his  land  or  only  partially  deprived  of  it." 
*  Salvin  v,  Xorth  Brancepeth  Coal  Ca^ 
81  L.  T.  (N.  8. )  166. 
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consequences  of  the  exercise  of  its  franchise  when  they  produce  such 
results,  any  more  than  it  has  to  Authorize  the  flooding  of  lands  or 
the  permanent  diversion  of  a  stream.^  But  the  courts  universally 
hold  that  they  are  exempt  from  liability  for  all  merely  consequential 
injuries  except  where  the  statute  otherwise  provides,  unless  the 
injury  is  produced  by  an  actual  physical  agency. 

Sec.  221.  Power  of  Parliament,  in  England,  omnipotent.  —  In 
England  the  power  of  Parliament  is  omnipotent  It  is  not  re- 
stricted in  the  exercise  of  its  discretion  in  reference  to  the  taking  of 
private  property  for  public  purposes,  as  our  State  legislatures  are ; 
but  it  is  provided  by  law  that  compensation  shall  be  made  for  all 
lands  taken,  and  for  all  "  injuriously  affected."  Under  this  statute 
the  courts  hold  that  no  liability  exists  except  in  respect  to  damages 
which  would  have  been  the  ground  of  an  action  if  the  act  occasion- 
ing it  had  been  done  without  the  authority  of  the  statute.*  There- 
fore, the  decision  of  the  English  courts  upon  questions  of  this  char- 
acter are  not  always  applicable  to  cases  aiising  here,  where  the 
legislature  is  surrounded  with  constitutional  checks  and  provisions 
circumscribing  and  limiting  its  power. 

Sec.  222.  No  Remedy  can  be  had  for  Injoriee  purely  Conaaqnential, 
etc.  —  For  injuries  that  are  purely  consequential,  and  are  the  result 
of  an  act  done  within  the  scope  of  the  power  granted,  and  which 
arise  from  a  proper  and  necessary  exercise  of  the  power  given,  and 
that  can  in  no  sense  amount  to  an  actual  invasion  or  taking  of 
property,  no  remedy  can  be  had  by  one  whose  land  has  not  been 
taken,  unless,  as  is  the  case  in  Illinois  and  some  of  the  other  States, 
the  statute    provides   for  compensation  for    property   taken  "or 

>  People  V.  New  York  Gas-light  Co.,  In  People  v.  New  York  Gas-ligbt  Co..  6 

64  Barb.  (N.  Y.)  55;  Carhart  r.  Aabum  Lans.  (N.  Y.)  467,  the  court  held  that  the 

Gas-light  Co.,  22  id.  297  ;  Crittenden  v,  authority  conferred  by  the  legislature  upon 

Wilson,  5  Cow.  (N.  Y.)   165.     In   Pent-  a  company  to  manufacture  gas  in  a  certain 

land  r.  Hendereon,  17  D.  542,  it  was  held  place  precludes  the  State  from  proceeding 

that  even  though  the   defendant  had  a  against  it  by  indictment  for  creating  a 

license  for  the  prosecution  of  his  trade  in  nuisance  by  unwholesome  smells,  etc,,  if 

the  locality  complained  of,  this  did  not  its  T>uildings  and  processes  are  of  the  liest 

protect  him  from  liability  if  his  skughter-  kind,  and  its -works  conducted  in  a  proper 

hous4»  became  a  nuisance.     Broadbent  v.  manner.     But    the    court    expresses   the 

l«i|H»rial  Gas  Co.,  7  D.  M.  k  G.  450.     In  opinion  that  they  are  not  thereby  pro- 

Banjfoni  r.  Tumley,  S  R  A  S.  62,  it  was  tected  from  liability  to  individuals  who 

held  that  that  is  a  bad  law,  which,  for  sustain  damage  therofrora. 
puWic  benefit,  inflicts  loss  upon  a  citiien         »  Regina   v.    Metropolitan     Board   of 

with.Mit  compensation.     Cooper  v.  North  Works,  3  B.  &  S.  710  ;  New  Bircr  Co.  «. 

British    Ry.   Co.,   1   Macph.   (Sc)  499 ;  Johnson,  2  E.  lb  E.  436. 
Momfoni  i.  Oxford,  Ac  Ry.,  1  H.  A  N.  34, 
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damaged  **   by  the  use.^     But  for  consequential  injuries  resulting 
from  an  excess  of  power,  or   from  an  exercise  thereof  in  an  im- 

^  Damages  having  been  assessed  for  taken  or  appropriated,  is  not  to  be  sought 
the  construction  of  a  tunnel,  aU  future  by  an  application  to  the  county  conimis- 
damages,  arising  from  vibrution  and  the  sionera,  but  by  an  action  at  common  law. 
natural  subsidence  of  the  tunnel,  were  held  But  it  has  been  truly  answered,  on  the 
to  be  embraced  in  the  assessment.  Croft  part  of  the  petitioners,  that  it  is  a  reason- 
V.  London,  &c.  Ry.  Co.,  3  B.  &  S.  436.  able  and  now  well-settled  principle,  that 
In  Do«lge  V.  The  County  Commissioners,  when  the  legislature,  under  the  right  of 
3  Met  (Mass.)  8S0,  Shaw,  C.  J.,  said  :  eminent  domain,  and  for  the  prosecution 
**  This  is  an  application  for  a  writ  of  of  works  for  public  use,  authorize  an  act 
mandamus  to  the  commissioners,  requiring  or  series  of  acts  the  natural  and  necessary 
them  to  assess  damages  for  the  petitioners  consequence  of  doing  which  will  be  damage 
against  the  Eastern  Railroad  Company,  to  the  property  of  another,  and  provide  a 
The  facts,  as  set  forth  in  the  petition  and  mode  for  the  assessment  and  {layment  of 
admitted  by  the  answer  of  the  commis-  the  damages  occasioned  by  such  work,  the 
sioners,  are,  that  the  plaintiffs  are  owners  party  authorized,  acting  within  the  scope 
of  a  lot  of  land  in  Beverly  with  a  house  of  his  authority,  is  not  a  wrong-doer  ;  an 
thereon,  situated  near  the  limits  of  the  action  will  not  lie  as  for  a  tort ;  and  the 
railroad,  but  not  within  them ;  that  the  remedy  is  by  the  statute,  and  not  at  corn- 
railroad  is  near  a  ledge  of  rock  ;  that  the  mon  law.  Stevens  v.  Middlesex  Canal,  12 
company,  by  the  necessary  operation  of  Mass.  466  ;  Stowell  v,  Flagg,  11  Mass. 
blasting  said  ledge  of  rock,  for  the  purpose  864  ;  Lebanon  v.  Olcott,  1  N.  H.  339  ; 
of  grading  their  railroad,  greatly  damaged  Calking  v.  Baldwin,  4  Wend.  (N.  Y.) 
and  nearly  destroyed  the  petitioners' house.  667.  Still  the  question  recurs,  whether 
This  case  presents  the  question  whether,  the  statute  does  provide  such  remedy  in 
nnderthe  provisions  of  the  Revised  Statutes  the  case  stated.  The  provision  is  this  : 
respecting  railroads,  one  can  have  compen-  **  Every  railroad  corporation  shall  be  liable 
sation  for  damages,  whose  land  has  not  to  pay  all  damages  that  shall  be  occasioned 
been  directly  taken  for  the  site  of  the  rail-  by  laying  out,  and  making  and  maintain- 
road,  nor  for  supplying  materials  for  its  ing  their  road,  or  by  taking  any  land  or 
construction.  It  is  not  now  necessarily  a  materials  as  provided  in  the  preceding 
question,  whether  the  property  of  an  in-  section,"  etc.  Rev.  Sts.  c.  39,  §  56.  The 
dividual,  thus  necessarily  and  injuriously  court  are  of  opinion,  that  the  provision  is 
affected,  and  in  effect  withdrawn  from  the  broad  enough  to  embrace  damage  done  to 
profitable  use  and  beneficial  control  of  the  real  estate,  like  that  which  the  petitioners 
owner,  is  appropriated  to  public  uses  have  sustained.  It  is  like  the  case  of  a 
within  the  provision  of  the  10th  article  house  situated  on  the  brink  of  a  deep 
of  the  Declaration  of  Rights.  It  was  quite  cutting,  so  as  to  become  insecure,  and  so 
competent  for  the  legislature,  in  provid-  that  it  is  necessary  to  remove  it.  It  is  a 
ing  for  the  prosecution  of  a  great  public  damage  occasioned  by  the  laying  out  and 
work,  to  require  compensation  to  be  made  making  of  the  road.  But  it  is  contended 
to  persons  injuriously  affected  by  it,  though  that  this  is  to  be  limited  by  reference  to 
not  a  case  coming  within  the  express  requi-  §§  54,  55,  providing  for  the  taking  of  lands 
sitionsof  the  Bill  of  Rights;  andthecorpo-  for  the  line  of  the  road,  and  also  for  ma- 
ration,  by  accepting  the  act  of  incorpora-  terials,  if  without  the  limits  of  the  road, 
tion,  became  bound  by  such  provisions,  by  authority  of  the  commissioners.  But 
It  is  a  question,  therefore,  depending  on  we  can  perceive  no  ground  upon  which  the 
the  construction  of  the  Rev.  Sts.  c.  89,  plain  provision  of  §  56  is  to  be  so  limited, 
which  are  referred  to  and  made  part  of  It  undoubtedly  provides  for  damages  in 
their  act  of  incorporation.  It  is  contended,  those  cases  ;  but  it  does  not  limit  the  pro- 
however,  on  the  part  of  the  railroad  com-  vision  to  those  cases.  But  it  is  said  that 
pany,  that  the  remedy  for  a  damage  like  the  damage  done  to  the  petitioners'  house, 
that  of  the  petitioners,  where  no  land  is  not  on  the  line  of  the  railroad,  was  acci« 
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proper  or  careless  or  negligent  manner,  a  remedy  may  be  had.     The 

statutory  power  only  operates  as  a  defence  where  the  consequences 

dental   and  consequential,   and  not    the  pointed  to  estimate  land  damages  under 
necessary  etfect  of  making  the  railroad,  the  defendants'  charter  as  to  consequential 
Tiie  siatemeut  made  in  the  petitiou,  and  damages  to  land  not  taken.     In  this  case, 
admitt-ed  in  the  answer,  is,  that  the  com>  the  words  of  the  act  of  incorporation  ar^ 
pany  located  and  constracted  their  rail-  of  very  great  extent  in  regard    to    the 
road  through  land  next  adjoining  that  of  appraisal  of  consequential  damages  to  all 
the  petitioners  ;  that  they  contracted  with  owners  of  land  or  real  estate  any  portion 
persons  to  blast  a  ledge  of  rocks,  in  such  of  which  is  taken,  which  was  the  plaintifiTs 
a4joining  land,  and  agreed  to  indemnify  case.   The  court  say :   "  The  owner  is  to 
them  against  any  damage  arising  there-  have  apfindsed  to  him  all  damages  which 
from  ;  and  that,  in  blasting  said  rocks,  the  he  shall  be  likely  to  sustain  by  the  occu- 
house  of  the  petitioners  was  necessarily  pation  of  his  land  for  a  railway.     This 
destroyed.     Au  authoiity  to  construct  any  must  include,  not  only  all  direct  loss,  in 
public  work  carries  with  it  an  authority  to  being  deprived  of  the  use  of  the  land  taken, 
use  the  appropriate  means.    An  authority  but  all  consequential  damage  to  the  re- 
to  make  a  ndlroad  is  an  authority  to  re-  maining   lands    which    may    fairly    and 
duce  the  line  of  the  road  to  a  level,  and  reasonably  be  supposed  to  have  been  within 
for  that  purpose  to  make  cuts,  as  well  the  contemplation  of  the  commissioners 
through  ledges  of  rock  as  through  banks  in  making    their  appraisal.      This,   too, 
of  earth.     In  a  remote  and  detached  place,  must  have  reference,  not  only  to  the  run- 
where  due  precautions  can  be  taken  to  pre-  ning  of  the  road,  but  to  aU  special  and 
vent  danger  to  persons,  blasting  by  gun-  peculiar  annoyances  during  the  ronstruc- 
powder  is  a  reasonable  and  appropriate  tion    of   the  road.     But  it  must   be,  of 
mode  of  executing  such  a  work  ;  and  if  course,  the  ordinary  and  probaUe  conse- 
due  precautions  are  taken  to  prevent  un-  quents  of  such  acts  and  operations ;  that 
necessary  damage,  is  a  justifiable  mode,  which  is  not  of  the  ordinary  course  of  con- 
It  follows  that  the  necessary  damage  oc-  sequents    is    not  to    be  taken   into    the 
casioned  thereby  to  a  dwelling-house  or  account ;  and  what  is  not  to  be  taken  into 
other  building,  which  cannot  be  removed  the  account  in  making  the  appraisal,  is 
out  of  the  way  of  such  danger,  is  one  of  the  not  of  course  barred  by  the  appraisal  and 
natural  and  unavoidable  consequences  of  payment  of  the  damages.     The  claim  for 
executing  the  work,  and  within  the  pro-  the  use  of  plaintiff's  land  by  defendants, 
visions  of  the  statute.     Of  course,   this  for  a  cartway  during  the  construction  of 
reasoning  will  not  apply  to  damages  oc-  their  road,  would  seem  to  come  clearly 
casioned  by  carelessness  or  negligence  in  without  the  limits  of  the  appraisal.     The 
executing  such  a  work.     Such  careless  or  most  that  could  be  said  to  come  fairly 
negligent  act  would  be  a  tort,  for  wfiich  an  within  the  appraisal,  in  regard  to  the  use 
action  at  law  would  lie  against  him  who  of  the  a4joining  lands,  for  passage  during 
commits,  or  him  who  commands  it.     But  the  construction  of   the  railway,   would 
where  all  due  precautions  are  taken,  and  only  extend  to  gaining  access  to  the  land 
damage  is  still  necessarily  done  to  fixed  taken.     It  could  scarcely  be  claimed  that 
•property t  it  alike  is  within  Ihe  letter  and  the  use  of  the  adjoining  land  for  a  cartway 
the  equity  of  the  statiit^  and  ihe  county  could  be  fairly  within  the  contemplation 
commissioners  have  authority  to  assess  the  •  of  the  appraisal.     It  could  not  then  be 
damages.      This    court    are    therefore  of  known,  with  any  degree  of  practical  ap- 
opinion,  that  an  alternative  writ  of  man*  proach  towards  certainty,  how  much  ma- 
damus  be  awarded  to  the  county  commis-  terial  at  any  given  point  it  would  become 
sioners,  to  assess  the  petitioners'  damages  necessary  to  bring  from  a  distance,  or  at 
or  return  their  reasons  for  not  doing  so.'*  what  |>oint  it  would  be  necessary  to  use 
In  Sabin  v,  Vermont  Central  R.  R.  Co.,  the  adjoining  land  as  a  cartway,  or  wheth- 
25  Vt  363,  the  question  was  in  regard  to  er  any  such  necessity  would  occur.     And 
the  jurisdiction  of  the  commissioners  ap-  indeed,  it  is  ordinarily  supposed  that  the 
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are  fairly  within  the  contemplation  of  the  legislature,  to  be  gathered 

from  the  grant,  and  the  nature  of  the  powers  granted,  and  the  loca- 

cartways  wiU  be  upon  the  six  rods  taken  that  the  damages  sustained  arose  chiefly 
for  the  railway.  And  where  a  different  from  not  removing  tlie  stone  in  due  sea- 
course  is  pursued,  it  is  ordinarily  done  son.  But  the  recovery  below  weut  upon 
for  convenience,  and  not  of  necessity.  So  the  ground  that  the  defendants  had  no 
that  such  a  use,  without  permission,  is  right  to  throw  the  stone  upon  the  plain- 
ordinarily  a  mera  trespass.  There  seems,  titf's  land.  It  therefore  becomes  neces- 
therefore,  to  be  made  out  a  right  of  re-  saiy  to  consider  that  question.  The 
covery  to  this  extent.  But  the  other  Massachusetts  courts  seem  to  have  con- 
portion  of  the  plaintiff's  claim  seems  not  sidered  that  for  damages  of  this  character 
to  come  fairly,  certainly  not  clearly,  with-  no  action  wUl  lie,  if  there  is  no  want  of 
in  the  same  general  principle.  And  it  ordinary  care  on  the  part  of  the  company, 
presents  a  question  undoubtedly  of  very  And  no  doubt,  for  any  such  want  of  com- 
considerable  difficulty,  when  we  are  in-  mon  care,  whether  in  conducting  the 
quiring  for  the  mere  equity  of  a  particular  operations  of  construction  or  in  not  reliev- 
case.  But  all  cases,  and  especially  cases  ing  a  party  fram  necessary  temporary  loss 
involving  such  mighty  interests,  and  ulti-  or  inconvenience,  the  action  should  be 
mately  such  vast  consequences,  in  the  case,  and  not  trespass.  And  the  party  is 
infinity  of  their  number  and  variety,  must  not  to  be  made  a  trespasser  ab  iniliOf 
be  decided  apon  such  general  principles  of  by  mere  nonfeasance.  Stoughton  v. 
reasoning  and  justice  as  commend  them-  Mott,  25  Vt.  668.  Indeed,  it  has  not 
selves  to  the  common  mind,  regardless  of  been  claimed  that  the  plaintiff  might  main- 
those  trivial  inequalities  in  detail,  which  tain  trespass  for  this  injury,  except  upon 
no  degree  of  finite  labor  or  wisdom  can  the  ground  that  the  defendants  had  no 
fuUy  prevent  or  equalize.  In  this  case,  if  right  to  throw  the  stone  u|x)n  the  plain- 
ledges,  or  loose  stone  of  considerable  size,  tiff 's  land.  It  seems  to  us  very  obvious 
are  upon  the  land  taken  for  the  track  of  that  the  right  of  the  defendants  to  blast 
the  mad,,  at  the  time  of  the  appraisal,  it  these  rocks,  in  a  reasonable  and  prudent 
would  naturally  be  in  the  mind  of  the  manner,  did  exist,  and  was  conferred  by 
appraisers  that  the  stone  must  be  removed  the  decision  of  the  commissioners  apprais- 
in  the  course  of  constmcting  the  road ;  ing  the  plaintiff's  damages.  And  if  we 
and  being  of  a  character  only  removable  test  the  effect  of  that  adjudication  by  the 
ordinarily  by  blasting,  it  must  occur  to  ordinary  test  of  the  extent  of  judgtbents 
them  that  fragments,  more  or  less,  must  in  merging  claims,  namely,  that  every 
be  thrown  upon  the  adjoining  lands,  and  claim  is  barred  which  was  presented,  or 
that  it  would  be  necessary  to  go  upon  the  which  might  have  been  pre5)ented,  under 
land  to  remove  such  fragments.  It  the  particular  question  before  the  commis- 
would  be  duty  of  the  company,  no  donbt,  sioners,  there  will  be  little  ground  of  ques- 
to  conduct  this  blasting  in  such  a  way  as  tion  remaining.  The  plaintiff  had  the 
to  do  tlie  least  possible  injury  to  the  ad-  right  to  claim,  and  was  of  course  bound  to 
joining  lands  ;  and  when  by  such  opera-  present  his  claim,  for  aU  damages  he  was 
tion  stones  were  thrown  without  the  likely  to  sustain,  not  only  in  the  running 
limits  of  the  land  taken  by  the  road,  by  of  the  road,  by  fires  of  engines  and  the 
unavoidable  necessity,  to  remove  them  as  like,  but  in  the  building  of  the  road,  in  the 
soon  as  it  could  reasonably  be  done.  And  ordinary  mode,  where  blasting  is  univer- 
the  fact  that  such  fnigmenta  were  em-  sal,  —  and  this  not  in  respect  of  the  land 
bedded  in  the  soil,  could  make  no  differ-  taken  only,  but  of  the  remaining  land,  aa 
ence.  It  could  not  be  allowable  for  them  has  been  repeatedly  decided.  And  if  this 
to  snffer  the  stone  to  remain  thus.  There  claim  was  not  presented  when  it  might 
ifl  no  necessity  for  this,  but  there  is  for  have  been,  it  is  barred  upon  general  prin- 
throwing  them,  to  some  extent,  upon  the  ciples  universally  recognized,  that  no  one 
adjoining  land.  It  seemA  probable  enough,  shall  be  again  called  in  question  for  what 
from  the  facts  detailed  in  the  present  case,  was,  or  what  might  and  should  have  been 
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tion  to  which  it  is  applicable.  Where  a  person  whose  lauds  have 
been  taken  under  legislative  authority^  whose  damages  have  been 
appraised,  sustains  special  damage  from  the  exercise  of  the  power 
on  his  soil,  his  damages  are  treated  as  covered  by  the  appraisal, 
unless  they  arise  from  an  excess  of  power,  or  from  a  careless  or  im- 
proper execution  of  the  powers  conferred.^     But  for  injuries  resulting 

adjudicated.  It  seeniB  to  ub  that  to  deny  unless  where  the  master  gives  express  com* 
the  defendants  the  right  to  excavate  mand  to  the  servant  to  do  the  act.  Hut 
by  blastiug  is  to  deny  them  the  if  that  rule  i»  to  be  applied  to  railvay 
right  to  construct  their  road ;  and  companies  to  the  fullest  extent,  they  are 
if  they  have  the  right  to  blast,  they  are  never  liable  in  trespass,  for  it  is  scarcely 
no  njore  liable,  or  in  any  different  supposable  that  they  would,  by  a  corpo- 
form,  from  what  all  citizens  are,  for  the  rate  vote,  direct  an  act  which  should  prove 
prudent  conduct  of  their  lei^l  business,  unlawful  Certainly  they  would  seldom 
which  may  be  attended  with  injurious  con-  do  this.  Most  of  the  acts  of  railway  corn- 
sequences  to  others.  If  the  throwing  of  panies,  in  their  construction  and  opera- 
fragments  of  rock  is  an  unavoidable  con-  tion,  are  done  by  their  servants  and  agi*nta, 
sequence,  then  so  far  as  the  owner  of  land  without  any  corporate  vote.  It  would  be 
taken  is  concerned,  his  probable  and  pro-  absurd  to  conjecture  for  a  moment,  that 
spective  damage  as  to  his  I'emaining  laud  the  multifarious  detail  of  the  business  of 
is  to  be  appraised ;  and  if  he  does  not  such  a  company  came  even  before  the 
make  such  claim,  or  if  more  damage  occurs  board  of  directors.  It  is  —  almost  of  neces- 
than  was  anticipated  at  the  time,  he  is  sity,  in  order  to  secure  efficiency  and  dib- 
equally  barred  as  if  his  claim  had  been  patch,  with  any  tolerable  degree  of  safety 
presented,  or  less  damages  had  occurred  — intrusted,  almost  without  restriction,  to 
than  was  appraised.  As  we  have  inti-  one  direc-ting  and  controlling  mind.  All 
mated,  it  is  clear  that  for  blasting  at  im-  the  acts,  then,  of  this  superintendent,  and 
proper  seasons,  thereby  causing  unnecessary  of  his  subordinates,  who  are  from  necessity 
damage  to  crops,  and  for  doing  it  in  an  im-  the  merest  instruments,  —  and  the  more  so 
prudent  or  unskilful  manner,  or  for  not  re-  the  hotter,  as  railway  men  tell  us,  —  should 
moving  the  stone  in  due  time,  —  and  that  be  regarded  as  the  acts  of  the  company, 
musfbe  considered  the  shortest  time  in  Vt.  C.  R.  R.  Co.  v,  Baxter,  22  Vt.  866. 
which  it  can  be  done,  and  with  the  least  The  case  of  Dodge  v.  The  County  Corn- 
injury  to  the  land,  —  the  party  is  entitled  missioners,  3  Met.  (Mass.)  880,  goes  to 
to  his  remedy  in  tiie  proper  foim.  But  if  the  full  extent  of  the  decision  we  here 
the  defendants'  charter  confers  the  right  make,  possibly  further." 
to  do  the  act,  of  which,  as  we  have  said,  ^  Attorney-General  v.  Birmingham,  4 
there  can  be  no  doubt,  it  seems  to  us  im-  K.  &  J.  528  ;  Johnson  r.  Providence  R.  R. 
possible  to  allow  the  action  of  trespass  for  Co.,  10  R.  I.  865  ;  Merrifield  v.  Worcester, 
the  original  act,  thereby  treating  it  as  un-  110  Mass.  216  ;  Stete  v.  Parrott,  71  N.  C. 
lawful.  And  it  is  too  well  settled  to  be  811  ;  Harris©.  Thompson,  9  Barb.  (N.  Y.) 
now  brought  in  question  that  no  mere  860;  Steele  v.  Inland  Locks,  2  Johns, 
omission,  or  want  of  care  or  skill  in  doing  (N.  Y.)  283  ;  Lexington,  &c  R.  R.  Ca  v. 
a  lawful  act,  wiU  render  such  act  a  trea-  Applegate,  8  Dana  (Ky.),  289  ;  Rex  r. 
pass  by  reUtion.  In  a  late  English  case,  Morris,  1  B.  &  Ad.  441 ;  Mohawk  Bridge 
Sharrotl  r.  London  &  Northwestern  Ry.  C.>.  v.  Utica,  Ac.  R.  R.  Co.,  6  Paige's  Ch. 
Co.,  4  Eng.  Law  &  Yd\.  401,  it  is  held  that  (N.  Y.)  554  ;  Hamilton  v.  N.  Y.  &  Har- 
a  railway  train  being  under  the  control  of  lem  R.  R.  Co.,  9  id.  171  ;  Bloodgood  ». 
a  rational  agent,  the  company  are  never  Mohawk,  Ac.  R.  R.  Co.,  18  Wend.  (N.  Y.) 
liable  in  trespass  for  any  damages  done  by  1  ;  Fletcher  v.  Auburn  R.  R.  Co.,  25  id. 
such  train.  This  is  undoubtedly  the  gen-  462 ;  Canal  Co.  v.  R.  R.  Co.,  9  Paige 
eral  rule  in  relation  to  master  and  servant,  (N.Y.),  328  ;  Crittenden  v.  WUson,  5  Cow. 
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from  the  use  of  the  premises  of  another^  a  recovery  may  be  had,  and 
the  award  of  damages  does  not  cover  the  same.^  But  where  a  per- 
son's premises  or  a  portion  thereof  are  taken,  all  probable  conse- 
quential injuries  are  to  be  considered  as  elements  of  damage,  and  in 
some  cases,  especially  where  the  railway  is  laid  in  a  puUic  street, 
such  injuries  generally  constitute  the  principal  element.  Thus,  in  a 
recent  New  York  case,^  where  an  elevated  railway  was  erected  in  the 
street  in  front  of  the  plaintiff's  premises  so  as  to  interfere  with  his 
easement  of  light  and  air,  and  to  create  noise  and  vibration  by  the 
passage  of  trains,  it  was  held  to  amount  to  a  taking  of  property  which 
entitled  the  plaintiff  to  compensation. 

(N.  Y.)  165 ;  Brown  v.  Cayuga  R.  R.,  12  arising  from  such  exerdae,  without  fault 

N.  Y.  487  ;  Attorney-General  v.  Met.  BcL  or  negligence  on  its  part     Boothby  v, 

of  Works,  1  H.  &  M.  320  ;  Ware  v.  Re-  Androscoggin,  &c.  R.  R.  Co.,  51  Me.  318  ; 

gents  Canal  Co.,  3  D.  &  J.  227 ;  Coats  v.  Burroughs  v.  Housatonic  R.  R  Co.,  15 

Clarence,  &c.  Ry.  Co.,  1  R.  &  M.  181  ;  Conn.   124 ;  Lawler  v.  Baring  Boom  Co., 

Stainton   v.   Woolrych,    23    Beav.    234  ;  56  Me.  443 ;  Hatch  v.  Yeimont,  &c.  R.  R. 

Broadbent  v.  Imperial  Gas  Co.,  7  De  G.  M.  Co.,  25  Vt  49  ;  Cleveland  &  Pittab.  R.  R. 

&  G.  459.     When  the  legislature,  in  the  Co.  v.  Speer,  56  Penn.  St  325  ;  Sumner  «• 

legitimate  exercise  of  the  right  of  eminent  Richardson  Lake  Dam  Co.,  71  Me.  84. 

domain,  has  chartered  a  corporation  with  ^  Eaton  v.  Boston,  &c  R.  R.  Co.,  51 

certain  powers  and  privileges,  the  corpora-  N.  H.  504  ;  12  Am.  Rep.  147. 

tion  in  the  exercise  of  its  corporate  rights  >  Story  v.  N.  Y.  Elevated  R.  R.  Co.* 

is  not  liable  for  consequential  damages  90  N.  Y.  122 ;  43  Am,  Kep.  146. 
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Sec.  223.  Right  of. — The  right  of  the  sovereign  to  take  the  prop- 
erty of  private '  persons  for  public  purposes  is  an  important  and 
essential  right,  and  one  which  is  conceded  under  all  forms  of  govern- 
ment, and  has  always  existed.  In  this  country,  however,  a  limita- 
tion is  placed  upon  the  power  by  the  national  Constitution,  and 
such  propeity  can  only  be  taken  for  pvhlic  purposes,  and  upon  just 
compensatioa^    The  right  is  possessed  by  the  State  as  a  necessaiy 


1  itcLanchlin  v.  Charlotte  R.  R.  Co., 
5  Rich.  (S.  C.)  L.  688  ;  Freedle  v.  North 
Carolina  R.  R.  Co.,  4  Jones  (N.  C),  L. 
89  ;  Mount  Washington  Road  Co.,  in  re, 
85  N.  H.  184  ;  Hamilton  v.  Annapolis 
R.  R.  Co.,  1  Md.  Ch.  107  ;  Nichols  r. 
Somerset,  &c  R.  R,  Co.,  48  Me.  866 ; 
Evansville,  &c.  R.  R.  Co.  v.  Grady,  6 
Bush  (Ky.),  144  ;  Mims  v.  Macon,  &c. 
R.  R.  Co.,  8  Ga.  888  ;  Enfield  Toll  Bridge 
Co.  V.  Hartford,  &c  R.  R.  Co.,  17  Conn. 
40  ;  Rensselaer  &  Saratoga  R.  R.  Co.  v. 
Davis,  48  N.  Y.  187  ;  Edgewood  R.  R. 
Co.*s  Appeal,  79  Penn.  St.  257 ;  Giesy  v. 
Cincinnati,  &c.  R.  R.  Co.,  4  Ohio  St, 
808  ;  Beekman  v.  Saratoga,  &c.  R.  R.  Co., 


8  Paige  Ch.  (N.  Y.)  45;  Buffalo,  &c. 
R.  R.  Co.  «.  Brainard,  9  N.  Y.  100.  The 
right  of  eminent  domain  by  which  the 
State  is  authorised  to  take  private  property 
for  public  use,  when  the  necessities  of 
the  country  require  it,  is  an  inherent  right 
of  the  State  government ;  although,  un- 
der the  Constitution,  compensation  must 
be  made  to  the  owner  of  property  so 
taken.  Young  v.  Harrison,  Ga.  180. 
Wben  a  State  grants  a  tract  of  land  an 
estate  in  fee  passes,  as  much  as  if  a  private 
individual  grants  it;  but  in  each  caae  it 
is  subject  to  the  power  of  being  taken  for 
public  use  on  compensation  being  made. 
The  right  rests  upon  the  principle  that 
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attribute  of  sovereignty,  and  may  be  exercised  not  only  in  its  own  be- 
half, but  also  in  favor  of  any  corporation  or  individual  for  a  public 
purpose.^  The  right  is  not  derived  from  the  Constitution,  biU  is  in/ier- 

individnid  interests  mast  be  subservient  that  it  belongs  to  a  corporation  chartered 
to  those  of  the  public,  and  must  yield  by  a  State  law,  exempts  it  from  the  opera- 
when  the  public  exigency  requires,  but  tion  of  this  principle.  Alabama  &  FloKda 
then  only  upon  ample  compensation.  R.  R.  Co.  v,  Kenuey,  89  Ala.  n.  s.  307. 
This  doctrine  holds  in  respect  to  a  corpo-  It  is  not  restricted  by  any  disability  of 
rate  franchise.  Enfield  Toll  Bridge  Co.  v.  the  owner  of  the  laud  appropriated. 
Hartford  &  New  Haven  R.  R.  Co.,  17  When,  therefore,  the  State  authorizes  the 
Conn.  40.  All  grants  of  land  made  by  a  appropriation  of  private  property  for  the 
State,  although  irrevocable,  are  subject  to  public  good,  the  consent  of  the  owner  is 
the  right  of  eminent  domain,  unless  it  is  not  necessary.  The  owner  has  the  right, 
expressly  relinquished.  A  grant  to  a  rail-  alone,  to  demand  in  the  mode  pointed  out 
road  corporation  of  the  right  of  way  over  by  law,  the  compensation  secured  by  the 
lands  before  granted  to  the  trustees  of  a  constitution,  as  a  condition  precedent  to 
canal  company,  does  not  violate  the  grant  the  vesting  of  the  fee  in  the  company  ; 
made  by  the  State  to  those  tnistees.  The  but  has  no  power  of  resistance.  East  Ten- 
effect  likely  to  be  produced  by  the  open-  nessee  &  Virginia  R.  R.  Co.  v.  Love,  3 
ing  of  the  railroad  in  diminishing  the  re-  Head  (Tonn.),  63.  The  right  rests  upon 
venues  of  the  canal,  is  no  violation  of  the  the  public  necessity,  and  can  only  be  ex- 
contract  between  the  State  and  the  trus-  ercised  where  such  necessity  exists.  BiU 
tees.  Illinois  &  Michigan  Canal  v.  Chi-  this  necessity  relates  rather  to  the  nature  of 
cago  &  Rock  Island  R.  R.  Co.,  14  111.  314.  the  property  and  the  uses  to  which  it  is  ap- 
It  is  a  power  essentially  different  from  plied  than  to  the  exigencies  of  the  particular 
that  of  taxation^  in  regard  to  which  there  case;  and  it  is  no  objection  to  the  exer- 
is  no  constitutional  restriction,  and  no  cise  of  the  power,  that  lands  equally 
guaranty  for  its  just  exercise,  except  in  feasible  could  be  obtained  by  purchase, 
the  discretion  of  the  legislature.  Peo-  Giesy  v,  Cincinnati,  &c.  R.  R.  Co.,  4 
pie  t>.  Mayor  of  Brooklyn,  4  N.  Y.  419 ;  Ohio  St.  308.  A  statute  authorizing  one 
Cincinnati,  &c.  R.  R.  Co.  v.  Clinton  Co.  railroad  corporation  to  acquire  by  pur- 
Commissioners,  1  Ohio  St.  77  ;  Cheaney  chase  all  the  property  of  another  railroad 
V.  Hooser,  9  B.  Mon.  (Ky.)  330.  See  corporation,  with  a  proviso  that  nothing 
Richardson  v.  Vermont  Central  R.  R.  Co.,  in  the  act  contained  should  in  any  wise 
25  Vt.  465 ;  Bennett  i;.  Boyle,  40  Barb,  affect  any  right  whatever  of  any  stock- 
(N.  Y.)  561 ;  Young  v.  Buckingham,  6  holder  in  the  latter,  and  that  such  pur- 
Ham.  (Ohio)  485 ;  Works  v.  Junction  chase  should  be  made  with  the  consent 
R.R.,  6  McLean  (U.  S.  C.  C),  425;  of  the  stockholders  of  the  latter  com- 
Bailey  v.  Philadelphia  &  Wilmington  R.  R.  pany,  it  was  held  to  require  the  consent 
Co.,  4  Harring.  389  ;  People  v.  City  of  St  of  all  the  stockholders  to  the  transfer.  A 
Louis,  11  111.  361  ;  Spooner  r.  McConnell,  simple  power  to  purchase  upon  consent 
1  McLean  (U.  S.  C.  C).  337;  State  of  does  not  involve  the  doctrine  of  eminent 
Pennsylvania  v.  Wheeling  Bridge  Co.,  13  domain.  Kean  v.  Johnson,  9  N.  J.  Eq.  401. 
How.  (U.  S.)  518 ;  Wilson  v.  Black  Bird  i  Weir  v.  St.  Paul.  &c.  R.  R.  Co..  18 
Ci-eek  Marsh  Co.,  2  Pet  (U.  S.)  245  ;  Minn.  155  ;  Leisse  v.  St.  Ix)ui8,  &c.  R.  R. 
Hogg  V.  Zanesville  Canal  Co.,  5  Ham.  Co.,  2  Mo.  App.  106.  Territorial  gov- 
fOhio)  410  ;  Attorney-General  v,  Hudson  emments  may  exercise  the  power.  War- 
River  R.  R.  Co.,  9  N.  J.  Eq.  626  ;  Ameri-  ren  v.  Firat  Division  of  St.  Paul,  &c. 
can  Pnnt  Works  v.  Lawrence,  23  N.  J.  L.  R.  R.  Co.,  18  Minn.  884  ;  Swan  v. 
9.  The  exercise  of  this  power  does  not  Williams,  2  Mich.  427.  In  the  exercise 
infringe  the  constitutional  provision  de-  of  the  power  of  eminent  domain  the  legis- 
signed  to  protect  the  obligation  of  con-  lature  are  the  exclusive  judges  of  the  de- 
tracts; and  neither  the  fact  that  the  gree  and  quality  of  interest  which  are 
property  is  held  under  a  mortgage,  nor  proper  to  be  taken  from  an  individual  and 
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erU  in  the  State,  and  a  natural  and  necessary  incident  of  sovereigniy. 
The  Constitution  is  merely  a  limitation  upon  the  right,  and  except 
for  such  limitation,  compensation  would  be  discretionary  with  the 
legislature.^  Tlie  question  as  to  the  manner  in  which  it  shall  be 
exercised  addresses  itself  to  the  legislature  as  a  question  of  propriety, 
fitness,  expediency,  rather  than  as  a  question  of  power.  It  is  com- 
petent for  the  government,  in  its  discretion,  to  exercise  it  through 
its  public  officers,  or  agents,  or  through  public  or  private  corpora- 
tions, or  private  individuals.^  The  right  exists  in  the  States  as  an 
incident  of  sovereignty,  whether  it  is  expressly  conferred  by  the 
Constitution  or  not ;  ^  and  in  the  exercise  of  this  right  they  are  not 

dedicated  to  the  public  use,  as  well  as  of  Bloodgood  v,   Mohawk  &  Hudson   R.  R. 

the  necessity  of  taking  it.     De  Varaigne  Co.,  18  Weud.  (N.  Y.)  9. 

p.  Fox,  2  Blatchf.  (U.  S.  C.  C.)  96.     The  i  Central  Branch  Union  Parific  R.  R 

propriety  of  takiug  private  property  for  a  Co.  v.  Atchison,  &c  R.  R.  Co.,  28  Kan.  45S. 

public  use  is  not  a  judicial  question,  but  *  Ash  v.  Cummings,  50  N.  H.  591  ; 

one  of  political  sovereignty,  to  be  deter-  Secombe  v    R.  R,  Co.,  28  Wall.   (U.  S.) 

mined  by  the  legislature,  either  directly  108 ;  Weir  v.  St  Paul,  ftc.  R.  R.  Co.,  an/e. 

or  by  delegating    the  power   to    public  *  Boom  Co.    v.    Patterson,    98   U.   S. 

agents,  proceeding  in  such  a  manner  and  403 ;    Brown  v.   Beatty,   34   Miss.   227  ; 

form  as  it    may    prescribe.      People   v.  Harvey  v.  Tliomas,  10  Watts  (Penn.),  68. 

Smith,  21  N.  Y.  595.     The  principle  that  No  principle  is  better  established  than  that 

uo  action  can  be  maintained  for  private  the  right  of  eminent  domain  is  inseparably 

injuries  done  by  persons  in  the  execution  attached  to  national  empire  and  sover- 

of  a  public  trust,  acting  with  due  skill  eignty ;  and  that,  by  the  exercise  of  this 

and  caution,  and  within  the  scope  of  their  right,  a  nation  may  surrender  the  rights 

authority,  does  not  apply  to  a  private  cor^  of  individual  subjects  or  citizens.     Jones 

pontion  authorized  by  the  legislature  to  v.  Walker,  2  Paine  (U.  S.  C.  C),  688. 

construct  works  of  public  improvement  by  And  that  article  of  the  Constitution,  which 

private    capital    for  private    emolument,  prohibits  the  taking  of  private  property 

The  granite  of  a  franchise  for   private  for  public  use  without  just  compensation, 

emolument  may  he  vested  tnth  the  sovereign  restrains  the  power  of  the  general  govem- 

power  to  take  private  property  for  public  ment,  and  was  not  intended  to  apply  to 

use  on  making  compensation,  but  is  not  the  States.     Withers  v.  Buckley,  20  How. 

clothed  vn/h  the  sovereign's  immunity  frotn  (U.  S.)   84.     Every  SUte  has  the  right 

resulting  damages.    The  power  conferred  to   make   public  roads   through    United 

leaves  the  common-law  liability  for  in-  States  lands  lying  within  it,  under  its 

juries  done  in  the  exeroise  of  the  author-  power  of  eminent  domain.    The  United 

itv  precisely  where  it  would  have  stood  if  States  have  no  power  to  interfere  with 

the  land  had  been  acquired  in  the  ordi-  this  right,  the  State  legislatures  having 

nary  way.     Tinsman  ».  Belvidere  Delaware  exclusive  jurisdiction.     United   Stotes  ». 

R.  k  (^o.,  26  N.  J.  L.  148.     The  State  R.  R.  Bridge  Co.,  6  McLean  (U.  S.),  517. 

has  the  constitutional  power  and  right  to  The  general  rights   of  eminent   domain 

authorize  the  taking  of  private  property  within  the  limits  of  a  State  are  vested  in 

for  the  purpose  of  making  railroads  or  the  State  government,  in  which  the  nlti- 

other  public  improvements  of  the  like  na-  mate  title  to  all  the  land  within  the  Sute 

ture,  paying  the  owners  of  such  property  may  be  said  to  be.    Since  the  State  has 

a   full   compensation    therefor,    whether  the  general  power  to  take  private  property 

such  public  improvements  are  made  by  for  "public  use,"  in  any  particular  case 

the  State  itself,  or  through  the  medium  it  devolves  upon  one  objecting  to  such 

of  a  oorporation  or  joint  stock  company,  taking  to  show  that  it  is  an  exception  to 
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sabject  to  the  control  of  the  general  government.^    But  the  general 

government  possesses  the  power,  and  may  exercise  it  in  any  of  the 

the  general  power.  The  State  itself^  in  exercise  or  delegate  the  power  of  seizing 
taking  priTate  property  for  *' public  uae,"  and  appropriating,  vrithout  eompensatwn, 
may  make  the  application  itself,  or  may  the  land  of  one  person  for  the  private 
make  it  through  the  agency  of  othera,  benefit  of  another.  HaU  v.  Boyd,  14  Ga. 
whether  domestic  or  foreign  corporations,  1.  Royston  v.  Royston,  21  id.  161  ;  Nes- 
or  a  fortiori^  foreign  governments,  or  a  bitt  v.  Tnimbo,  89  111.  110  ;  Burning  v. 
member  of  the  domestic  government,  or  New  Orleans,  &c.  Banking  Co.,  12  La. 
even  the  Federal  government  itself.  A  An.  541  ;  Hoye  v.  Swan,  5  Md.  237  ; 
State  may  exercise  a  power  primarily  for  Dickey  v.  Tennison,  27  Mo.  373  ;  Concord 
her  own  benefit, — that  being  a  public  R.  R.  v.  Greely,  17  N.  H.  47;  Dunham 
use,  — through  the  agency  of  the  Federal  v.  Williams,  36  Barb.  (N.  Y.)  136  ;  Grim 
government,  although  the  Federal  govern-  v.  Wiasemberg  S.  Dist.,  37  Peun.  St.  433. 
ment  is  to  receive  by  the  agency  assist-  The  provision  in  the  Constitution,  declar- 
ance  in  executing  its  own  general  duties,  ing  that  "private  property  shall  not  be 
Such  a  law  is  constitutional  where  it  pro-  taken  for  public  uses  without  ju»t  conipen- 
vides  a  certain  and  adequate  remedy,  by  sation,"  does  not  prohibit  the  legislature 
which  the  owner  of  the  property  taken  can  from  authorizing  a  temporary  exclusive 
obtain  his  compensation  without  unrea-  occupation  of  the  land  of  an  individual, 
sonable  delay  ;  and  in  this  case  the  act  pro-  as  the  incipient  proceeding  to  the  acquisi- 
viiling  for  the  impanelling  of  a  jury  to  tion  of  a  title  to  it,  or  to  an  easement  in 
assess  the  damages,  and  for  an  order  for  it  for  a  public  use,  although  such  occupa- 
the  payment  of  the  amount  found  due  tion  may  be  more  or  less  injurious  to  the 
into  the  treasury,  to  be  paid  to  the  owner  owner.  But  such  occupation  liecomes  un- 
of  the  land  upon  proof  of  his  ownership,  lawful,  unless  the  title  or  the  easement  is 
was  held  to  provide  for  a  taking  by  due  acquired  within  a  reasonable  time  ;  other- 
process  of  law.  Gilmer  v.  Lime  Point,  18  wise  the  occupiers  become  trespassers  ah 
Cal.  229.  It  is  incident  to  the  sovereignty  inilio.  In  the  case  of  temporary  occupa- 
of  every  government  that  it  may  take  pri-  tion  by  a  railroad  company  two  years,  it 
▼ate  property  for  public  use,  of  the  neces-  was  held,  under  the  circumstances  of  the 
sity  or  expediency  of  which  the  government  case,  not  an  unreasonable  time.  Nichols 
must  judge  ;  but  the  obligation  to  make  v.  Somerset,  &c.  R.  R.  Co.,  43  Me.  856. 
just  compensation  is  concomitant  with  the  The  provision  in  the  Constitution,  that 
right.  Cooper  v.  Williams,  7  Me.  273 ;  the  people  are  deemed  to  be  the  original 
Spring  V.  Russell,  3  Watts  (Penn. ),  294  ;  owners  of  the  land,  declares  an  absolute 
Henry  v.  Underwood,  1  Dana  (Ky. ),  247  ;  and  uncontrollable  rule  of  political  sov- 
O'Hara  v.  Lexington,  &c.  R.  R.  Co.,  1  ereignty,  and  not  a  presumption  of  pres- 
Dana  (Ky.),  232 ;  Perry  v.  Wilson,  7  ent  title  available  to  the  people  in  an 
Mass.  896  ;  De  Varaigne  t*.  Fox,  2  Blatchf.  ejectment.  People  v.  Trinity  Church,  22 
95  ;  Parkham  v,  Decatur  County,  9  Ga.  N.  Y.  44.  The  title  to  property  is  always 
841  ;  Donnaher  v.  State,  10  Miss.  649  ;  held  upon  the  implied  condition  that  it 
Brown  v.  Beatty,  84  Miss.  227  ;  Coster  r.  must  be  surrendered  to  the  government 
Tide  Water  Co.,  15  N.  J.  L.  64  ;  Varick  either  in  whole  or  in  part  when  the  pub- 
V.  Smith,  5  Paige  (N.  Y.),  137;  Harris  lie  necessities  evinced  according  to  the 
V.  Thompson,  9  Barb.  (N.  Y.)  850  ;  Bailey  established  forms  of  law  demand.  People 
V,  Miltenberger,  81  Penn.  St  87 ;  Harding  v.  New  York,  32  Barb.  (N.  Y.)  102.  The 
V,  Goodlett,  3  Yerg.  (Tenn.)  41  ;  Stark  authority  to  exercise  the  right  of  eminent 
V.  McGowen,  1  Nott  &  M.  (S.  C.)  387 ;  domain,  being  in  derogation  of  private 
Lindsay  V.  Commissioners,  2  Bay  (S.  C),  right,  is  to  be  strictly  construed.  The 
38  ;  Ford  v.  Chicago,  &c.  R.  R.  Co.,  14  use  of  property  which  has  been  taken  by 
Wis.  609.    The  legislature  cannot  itself  right  of  eminent  domain  must  be  held  in 


^  Boom  Co.  9.  Patterson,  ante. 
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States  so  far  as  is  necessary  for  the  execution  of  its  constitutional 
powers,^  or  it  may  exercise  it  through  the  Stata  Indeed,  from  the 
time  of  the  formation  of  the  governmeDt  it  has  been  in  the  habit  ot 
using,  with  the  consent  of  the  States,  their  officers,  tribunals,  and 
institutions,  as  its  agents ;  and  their  use  has  not  been  regarded  as 
violative  of  any  principle,  or  as  in  any  manner  derogating  from  the 
sovereign  authority  of  the  Federal  government.* 

Sec.  224.  Power  may  be  Delegated.  —  It  is  now  well  settled  that 
the  power  of  taking  lands  for  public  uses  need  not  be  specially  con- 
ferred in  every  instance,  but  may  be  delegated  to  corporations  or 
individuals  by  general  laws,  making  proper  provision  for  compensa- 
tion and  for  determining  the  character  of  the  use  to  which  it  is  to 
be  applied.    But  the  power  must  be  strictly  pursued.'    The  legisla- 

acoordance  with  and  for  the  parpoaes  Point,  18  Cal.  229 ;  Bart  v.  Merchants' 
which  justified  its  taking.  The  right  of  Ins.  Co.,  106  Mass.  856.  While  piiTate 
the  commonwealth  to  take  private  prop-  property  cannot  be  taken  for  public  pur- 
erty  without  the  owner's  assent,  on  com-  poses  without  just  compensation,  thii 
pensation  made,  exists  in  her  sovereign  need  not  be  given  in  all  cases  concurrently 
right  of  eminent  domain,  and  can  never  in  point  of  time  with  the  actual  exercise 
be  lawfully  exercised  unless  supposed  and  of  the  right  of  eminent  domain.  It  Ib 
intended  to  benefit  the  public.  Lance's  enough  if  an  adequate  and  certain  remedy 
Appeal,  65  Penn.  St.  16.  The  right  to  is  provided  whereby  the  owner  of  such 
take  land  under  this  power  Ib  not  restricted  pro^ierty  may  compel  payment  of  his  dam- 
by  any  disabilities  of  the  owner.  East  ages.  Bloodgood  v.  H.  &  H.  R.  R.  Co., 
Tennessee,  &c.  R.  R.  Ck>.  v.  Love,  8  Head  18  Wend.  (N.  Y.)  9  ;  Lyon  v.  Jerome,  26 
(Tenn.),  63.  id.    485  ;     People    v.    Hayden,    6    Hill 

1  Kohl  V.  United  States,  91  U.  S.  867  ;  (N.    Y.),   869  ;    Rexford  v.    Knight,    11 

Matter  of  United  States,  N.  Y.  Court  of  N.  Y.  808.     This  means  reasonable  legal 

Appeals,    1884 ;    Darlington    «.    United  certainty.     Chapman  v.  Yates,  54  N.  Y. 

States,  82  Penn.  St.  882 ;  People  v.  Hum-  146  ;    Sage  v.  City  of  Brooklyn,  89  id. 

phrey,  23  Mich.  471.  189. 

a  Field,  J.,  in  United  States  v.  Jones,         •  State  v.  Jersey  City,  26  N.  J.  L. 

ante  ;  Matter  of  United  States,  arUe;  Burt  809  ;  Doughty  v.  Hope,  8  Den.  (N.  Y.) 

V.   Merchant's  Ins.  Co.,  106  Mass.  866  ;  249 ;  Adams  v.  Saratoga,  &c.  R.  R.  Co., 

Reddall  v.  Bryan,  14  Md.  444  ;  Gilmer  v.  10  N.  Y.  828  ;  Buffalo,  &c.  R.  R.  Co.  v. 

Lime  Point,  18  Cal.  229.     It  is  well  set-  Brainard,  9  N.  Y.  100  ;  Matter  of  Kerr, 

tied  that  it  may  lay  aside  its  sovereignty,  42  Barb.  (N.  Y.)  119  ;  Beekman  v.  Sara- 

and  as  a  petitioner  enter  the  State  courts  toga,  4c  R.  R.  Co.,  8  Paige  Ch.  (N.  Y.) 

and    there    accomplish    the    same    end  45  ;  Crittenden  v.  Wilson,  6  Cow.  (N.  Y.) 

through  proceedings   authorized  by   the  166 ;  Tide  Water  Co.  v.  Archer,  6  O.  & 

State  Legislature.     If  the  State  may  dele-  J.  (Md.)  479;  New  York  R.  R.   Co.  r. 

gate  its  power  to  a  private  corporation  of  Young,  88   Penn.    St.   176 ;    Young   v. 

another  State,  for  the  benefit  of  a  canal  Buckingham,    6  Ohio,  486 ;    North  Mo. 

located  within  its  borders,  as  was  held  by  R.  R.  Co.  v.  Oott,  26  Mo.  640  ;  Morris 

this  court  in  the  Matter  of  Peter  Towns-  Canal  Co.  v.  Townsend,  24  Bsrb.  (N.  Y.) 

end,  89  N.  Y.  171,  so  it  may  to  an  inde-  658 ;  Vermont  Central  R.  B.  Co.  «.  Bax- 

pendent  political  corporation  where  the  ter,  22  Vt.  866  ;  Schmidt  «.  Dinsniore,  42 

use  is  public  and  the  convenience  shared  Mo.  225  ;  Weir  v.  St.  Fftul,  &c.  R.  R.  Co., 

by  its  own  citizens.      Qilmer   v,  lime  18  Minn.  165 ;  Mayor  v.  Cental  R.  R. 
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tare  is  the  judge  of  the  necessity  of  taking  lands  for  puhlic  purposes, 
bat  it  maj  in  its  discretion  delegate  the  exercise  of  such  power. 
But  the  determination  of  the  corporation,  officers,  or  persons,  to 
whom  the  power  is  delegated,  as  to  whether  the  use  is  public  or  not, 

is  not  conclusive ;  yet  where  it  is  a  public  one,  the  determination  as 

to  the  necessity  of  the  taking  is  conclusive  upon  the  courts.^    The 

Ci.,  58  Ga.  120  ;  Bonaparte  v.  Camden  what  constitutes  a  pnblic  use.  Matter  of 
K.  B.  Co.,  Baldw.  (U.  S.  0.  ( .)  205.  The  Bloomfield,  &c.  Gas-light  Co.,  63  Barb. 
(|aestioa  of  delegation  and  the  extent  of  (N.  Y.)  437.  An  act  authorizing  a  cor- 
the  power  delegated  is  one  of  propriety  poration  created  under  the  laws  of  another 
and  not  of  power.  Buffalo  R.  R.  Co.  v.  State  to  take  lands  for  a  public  use,  is  not 
Ferris,  26  Tex.  588  ;  Boston  Water  Power  unconstitutional  because  the  instrumen- 
Co.  V.  Boston,  &c.  R.  R.  Co.,  28  Pick,  tality  employed  is  a  foreign  corx)oratiou  ; 
(Mass. )  360  ;  Brown  v.  Beatty,  84  Miss,  nor  because  such  corporation  derives  a 
227  ;. Clarke  V.  Rochester,  24  Barb.  (N.  Y.)  pecuniary  benefit  from  the  use  of  lands  so 
446  ;  Whitman  v.  Wilmington  R.  R.  Co.,  taken  ;  nor  because  such  lands  are  to  be 
2  Harr.  (Del.)  514  ;  Scudder  v,  Trenton  used  for  the  maintenance  of  a  navigable 
Falls  Co.,  1  N.  J.  Eq.  694  ;  People  v,  canal,  which  runs  along  the  border  of  the 
Uw,  34  Barb.  (K.  Y.)  494 ;  Scudder  v.  State,  but  without  its  limits.  Matter  of 
Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq.  Townsend,  39  N.  Y.  171. 
694  ;  Mercer  v.  Pittsburgh,  &c.  R.  R.  Co.,  ^  Cassoday,  J.,  in  Smith  v,  Gould, 
36  Peun.  St  99.  The  right  of  eminent  Wis.  Sup.  Ot.,  1884  ;  Matter  of  Fowler, 
domain  resides  in  the  State,  and  may  be  58  N.  Y.  60.  A  railroad  is  regarded  as  of 
enforced,  not  only  in  behalf  of  the  State,  public  utility  ;  theivfore  a  delegation  of  the 
but  of  any  artificial  person  clothed  with  a  power  for  the  construction  of  a  railroad  is 
franchise  the  enjoyment  of  which  pro-  proper,  as  it  is  not  the  instrumentalities 
motes  a  public  use.  The  basis  of  the  en-  through  which  land  is  taken  which  lays 
forcement  of  the  right  is  the  necessity  for  the  foundation  of  the  right  to  take  it,  but 
the  public  use  of  the  property  the  taking  the  uses  for  which  it  is  taken.  Ash  v. 
of  which  is  sought.  Leisse  v,  St.  Louis,  Cummings,  60  N.  H.  591 ;  Beekman  v, 
&c.  R.  R.  Co.,  2  Mo.  App.  105.  And  as  Saratoga  R.  R.  Co.,  3  Paige  Ch.  (N.  Y.) 
the  legislature  may  delegate  the  exercise  45  ;  Concord  R.  R.  Co.  v.  Greeley,  17 
of  the  power  of  eminent  domain  to  muni-  N.  H.  47  ;  Kramer  v.  Cleveland,  &c. 
eipol  corporations  or  public  boards,  the  R.  R.  Co.,  5  Ohio  St.  40 ;  Rensselaer  4k 
necessity  for  an  appropriation  of  property  Bamtoga  R.  R.  Co.  r.  Davis,  43  N.  Y. 
by  them  may  not  be  inquired  into  by  the  187  ;  Giesy  v,  Cincinnati,  &o.  R.  R.  Co., 
courts  ;  the  legislature  is  the  sole  judge  of  4  Ohio  St.  808  ;  Bloomfield,  &c.  Gas  Co. 
the  necessity,  if  the  use  to  which  the  v,  Richardson,  68  Barb.  (N.  Y. )  487 ; 
property  is  to  be  put  is  public,  unless  the  Raleigh,  &c.  R.  R.  Co.  v.  Davis,  4  Dev. 
act  otherwise  provides.  Matter  of  Fowler,  &  B.  (N.  C. )  451  ;  In  re  City  of  Buffalo, 
58  N.  Y.  60.  The  right  to  take  private  68  N.  Y.  167.  A  general  statute  author- 
property  for  a  public  improvement  in  the  izing  the  creation  of  an  indefinite  number 
exercise  of  the  right  of  eminent  domain,  of  railroad  corporations,  making  such  cor- 
niay  be  delegated  to  a  corporation  acting  porations  common  carriers,  and  requiring 
in  its  own  interests,  and  for  purposes  of  them  to  be  constantly  engaged  in  such 
private  gain.  And  in  order  to  constitute  puhlic  employment,  may  also  constitu- 
a  imblic  use,  it  is  not  necessary  that  the  tionally  authorize  them  to  take  private 
improvement  should  directly  benefit  the  property  for  their  roads  on  making  com- 
people  of  the  whole  State  ;  the  direct  pub-  pensation.  Such  property  is  taken  "for 
lie  benefit  contemplated  may  be  eonfined  public  use,"  within  the  meaning  of  the 
to  a  particular  community  ;  and  the  legis-  constitutions  of  New  York  State  and  of 
latnre  is,  ip  any  case,  the  sole  judge  of  the  United  States.  Buffalo  &  N.  Y.  R.  R. 
vor^  I.  —  41 
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power  may  be  delegated  to  a  foreign  corporation,  and  the  circum- 
stance that  it  derives  a  pecuniary  profit  therefrom,  or  that  its  works 
are  outside  the  limits  of  the  State,  does  not  render  an  act  conferring 
the  power  unconstitutional,  if  the  use  is  a  public  one,  and  beneficial 
to  the  people  of  the  State.     Thus,  a  grant  of  such  power  to  a  corpo- 
ration to  take  lands  to  be  used  for  the  maintenance  of  a  navigable 
canal,  along,  but  just  outside,  the  limits  of  the  State,  was  held  a 
proper  exercise  of  the  power.^    But  where  such  lands  were  appro- 
Co.  V.  Brunard,  9  N.  Y.  100.     The  legis-    panics  to  make  coropalsory  pnrchams  of 
lature  cannot,  in  the  exerdse  of  the  right    land  are  to  be  construed  strictlj.     Webb 
of  eminent  domain  provide  for  the  appro-    v.  Manchester  &  Leeds  By.  Co.,  4  Myl.  & 
pnation  of  priyate  property  to  a  mere  pri-    C.  116.     It  is,  however,  held  that  vhen 
rate  enterprise,  in  which  the  public  have    a  company  are  authorized  by  their  act  of 
manifestly  no  interest.     But  railroad  com-    incorporation  to  enter  upon  and  appropri- 
panics,   when  owned  b}'  individuals,  are    ate  such  lands,  buildings,  &c.,  as  may  be 
not  private  enterprises  merely,   and  the    proper  to  accomplish  the  objects  of  Uieir 
legislature  may  authorize  such  incorpora-    creation,    the    corporation    must    be  re- 
tions  to  take  the  necessary  private  prop-    garded  as  the  proper  judges  of  what  lands 
erty  to  the  use  of  their  roads  in  invUum,    are  necessary  for  their  works.     Richarda 
Brown    V.   Beatty,    34   Miss.   227.      Al-    r.  Scarborough  Public  Market  Co.,  23  Uw 
though  the  government  has  no  authority,    J.  M.  8.  110.    And  although  corpomtions 
under  the  right  of  eminent  domain,  to    are  not  to  be  allowed  to  act  capriciously 
take  the  property  of  one  citizen  and  trans-    in  regard  to  the  execution  of  the  poweis 
fer  it  to  another,  even  for  a  full  compensa-    conferred  by  the  act  of  incorporation,  they 
tion,   if  the  public  interest  will  not  be    are  the  judges  of  the  most  feasible  mode 
promotnl  by  such  transfer,  yet  the  legis-    of  carrying  forward  their  own  operations, 
lature  is  the  sole  judge  as  to  the  expe-    and  are  not  liable  to  be  called  to  account 
diency  of  making  police  regulations  in-    for  the  exeroise  of  this  discretion,  so  long 
terfering  with  the  natural  rights  of  the    as  they  act  bond  Jide,  and  with  common 
citizens  of  the  State  ;  and  also  as  to  the    prudence.     London  &  Birmingham  By. 
expe<Uency    of   exercising   the    right    of    Co.  v.  Grand  Junction  Canal  Ca,  1  Eng. 
eminent  domain  for  the  purpose  of  making    Ry.  Cas.  224  ;  PriesUey  v,  Manchester  k 
public  improvements.     Varick  v.  Smith,     Leeds  Ry.  Co.,  2  Eng.  Ry.  Cas.  184.  Each 
6  Paige  Ch.  (S.  Y.)  187.     Mount  Wash-    of  the  proprietors  through  whose  lands  a 
ington  Roail  Co.,  35  N.  H.  184.    A  stat-    public  work  is  constrocted  has  a  right  to 
Ute  which  authorizes  the  taking  a  whole    have  the  power  strictly  carried  into  effect, 
lot,  where  a  part  only  is  needed,  is  uncon-    as  regards  his  own  lands,  and  to  require 
stitutional  and  void,  in  so  far  as  it  as-    that  no  variation  shall  be  made  to  his  pre- 
sumes to  authorize  the  taking  of  more    jndice  ;  but  where  the  act  is  feithfiilly  car^ 
than  is  needed,  without  the  owner's  con-    ried  into  execution  as  regards  his  Uods, 
sent     Matter  of  Albany  Street,  11  Wend,    he  cannot,  on  the  mere  ground  of  •  ▼""- 
(N  V  )  149.    And  see  Embury  r.  Conner,    tion  which  is  not  injurious  to  himself,  and 
8  N  Y  511.    In  England  it  is  held  that    which  was  made  with  the  consent  of  others, 
upon  questions  between  raOway  compa-    obtoin  from  a  court  of  equity  an  injwic- 
nies  and  individuals  whose  property  the    tion  to  stay  the  proceedmgs.     Lee  *.  Mil- 
former  seek  to  take   under   compulsory    ner,  2  Y.  &  C.  611  ;  Lee  r.  Milner,  2  M. 
clauses  in  their  acts,  the  court  will  not    &  W.  824.  ^  •«  xt  v   i7i  . 

strain  the  construction  of  the  act  in  favor  i  Matter  of  Townsend.  89  V  Y.  171 , 
of  the  compsnies.  Gray  v.  Liverpool  ft  Baltimore,  Ac.  R.  R.  Co.  v.  Harm,  12 
Bury  Ry  Co.,  9  Beav.  891.  On  the  con-  Wall.  (U.  S.)  65  ;  Southwestern  R.  B.  Co. 
trary   the  powers  given  to  ndlway  com-    v.  Southern,  Ac.  TeL  Co.,  46  Ga.  48 ; 
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priated  without  authority,  or  have  been  injured  by  the  construction 
of  such  canal,  and  a  reservoir  of  water  therefor,  by  flooding,  etc.,  a 
statute  which  authorizes  the  appointment  of  commissioners  to  ap- 
praise the  damages  already  sustained,  and  which  makes  their  award 
and  the  payment  or  tender  of  the  sum  awarded  a  bar  to  any  action 
to  recover  damages  for  such  injury,  is  unconstitutional  The  cause 
of  action  of  the  owner  of  such  lands  for  his  damages  is  one  to  which 
the  right  of  trial  by  jury,  "  in  all  cases  in  which  it  has  been  hereto- 
fore used,"  as  guaranteed  by  the  Constitution,  is  especially  appro- 
priate, and  he  cannot  constitutionally  be  required,  by  retroactive 
legislation,  to  submit  his  cause  to  a  tribunal  not  proceeding  accord- 
ing  to  the  course  of  the  common  law.^ 

Statutes  delegating  the  right  of  eminent  domain  to  railroad  and 
other  corporations  for  public  use,  being  in  derogation  of  common 
right,  are  not  to  be  extended  by  implication,  and  must  be  strictly 
complied  witli.  They  are  not  to  be  construed  so  literally  as  to  de- 
feat the  evident  purposes  of  the  legislature,  but  the  powers  granted 
will  extend  no  farther  than  is  expressly  stated  in  the  act,  or  than  is 
necessary  to  accomplish  its  general  scope  and  purpose.  If  there 
remains  a  doubt  as  to  the  extent  of  the  power,  after  all  reasonable 
intendments  in  its  favor,  the  doubt  will  be  solved  adversely  to  the 
claim  of  power.  And  the  proper  limit  to  the  power  is  the  reasona- 
ble necessity  of  the  corporation  in  the  discharge  of  its  duty  to 
the  public.^    A  corporation  can  exercise  a  delegated  power  to  take 

Black  V.  Delaware,  &c.  Canal  Co.,  22  must  be  by  anequiyocal  words.  An  act 
N.  J.  Eq.  130  ;  Gilmer  v.  Lime  Point,  18  providing  for  a  supply  of  water  in  the  vil- 
CaL  229  ;  New  York,  &c.  R.  R.  Co.  v.  lage  of  Amsterdam  (eh.  101,  L.  1881,  as 
Young,  33  Penn.  St.  175.  But  the  power  amended  by  ch.  197,  L.  of  1882)  author- 
is  not  extended  to  foreign  corporations  by  ized  and  retiuired  the  taking  of  a  fee  in 
implication.  Holbert  v.  St.  Louis,  &c  the  lands  required  for  the  purposes  of  the 
R.  R  Co.,  45  Iowa,  23.  act.  Danforth,  J.,  said  :  **  As  the  com- 
1  Matter  of  Townsend,  ante,  missioners  in  this  case  might  purchase,  so 
*  New  York,  &c.  R.  R.  Co.  v.  Kip,  46  no  doubt  the  legislature  might  empower 
N.  Y.  646  ;  Oregonian  R.  R.  Co.  v.  Hill,  them  to  take  by  eminent  domain,  a  right 
9  Oregon,  377  ;  Southern  Pacific  R.  R.  to  enjoy  a  privilege  in  or  out  of  the  own- 
Co.  V.  Wilson,  49  Cal.  396  ;  Mississippi  er's  estate  which  would  not  give  them  a 
Bridge  Co.  v.  Ring,  58  Mo.  491  ;  Webb*,  right  to  enjoy  the  estate  itself  by  exclusive 
Manchester,  &c.  Ry.  Co.,  1  Eng.  Ry.  or  permanent  occupation.  Such  a  right, 
Canal  Cas.  576.  A  statute  authorizing  however  acquired,  would  be  an  easement ; 
the  taking  of  private  property  against  the  and  as  no  grant  is  pretended,  the  question 
owner's  consent  must  be  strictly  construed  ;  before  us  concerns  the  proper  construction 
and  while  the  property  and  the  estate  to  of  the  statute,  —  Brooklyn  Park  Com'rs  «. 
be  taken,  whether  an  easement  or  a  fee,  Armstrong,  45  N.  Y.  234,  —  and  the  peti- 
and  the  purpose  to  which  it  is  to  be  ap-  tion  upon  which  the  commissioners  have 
plied,  may  be  designated  in  the  statute,  it  undertaken  to  proceed.    The  act  itself,  in- 
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private  property  for  public  use  only  so  far  as  the  statute  delegating 
•uoh  power  plainly  confers  it.    Thus,  where  the  charter  of  a  city 

fitmach  M  it  authoiues  the  taking  of  pri-  consideration  the  advantage  and  diaadyan- 
Vttte4>roperty  against  the  owner's  consent,  tage  caosed  to  the  same  by  bailding  the 
is  to  be  strictly  construed.  Sweet  v.  Buf-  load,  assess  the  damage,  etc  It  was  held 
fiilo,  N.  Y.  k  i'hiU.  R.  R.  Co.,  79  N.  Y.  that  the  act  was  against  common  right, 
«93  ;  Adams  v.  S.  k  W.  R.  R.  Co.,  10  id.  and  ranst  be  strictly  construed,  and  that 
828.  And  while  the  property  and  the  es-  to  entitle  the  company  to  the  benefit  of 
tate  which  is  to  be  taken,  whether  an  ease-  its  provisions,  they  must  have  taken  the 
toent  or  fee,  and  the  purpose  to  which  it  is  initiative  in  assessing  the  damages  ;  that 
to  be  applied  may  be  designated  in  the  stat-  the  act  only  applied  to  a  case  where  the 
ute,  -  People  p.  Smith,  21  N.  Y.  595 ;  land  appropriated  was  part  of  a  tract 
Sweet  ».  Buffalo  R.R.  Co.,  «*pm/ Brook-  with  which  the  road  came  in  contact; 
lyn  Park  Comers  «.  Armstrong,  9apra,  —  it  and  if  the  road  was  not  in  such  contact  at 
must  be  by  unequivocal  words,  and  in  pur-  the  time  the  assessment  waa  made,  the 
suing  it,  all  prescribed  requirements  must  fact  that,  under  the  original  laying  out, 
be  strictly  observed.  Matter  of  N.  Y.  C.  it  had  been,  was  of  no  importance,  Bd- 
ft  H.  K.  R.  Co.,  supra  ;  Matter  of  Appli-  irord  ♦.  Lawrencebutg  k  Upper  Missis- 
cation  of  City  of  Buffalo,  78  N.  Y.  362;  sippi  R.  R.  Co.,  7  Ind.  711.  The  power 
Matter  of  Corners  of  Washington  Park,  52  of  the  legislature  to  authorize  the  build- 
id.  131.  The  owner  may,  if  the  le^isla-  ing  of  a  railroad  on  a  street  or  other  pub- 
lure  so  decUres,  be  divested  of  the  fee,  lie  lughwsy  may  be  devolved  at  discretion 
although  the  public  use  is  special,  and  not  upon  the  local  authorities.  Mercer  «. 
Of  necessity  peri)etual.  Sweet  v.  Buffalo  Pittsburgh,  &c.  R.  R.  Co.,  86  Penn.  St. 
B.  R.  Co.,  supra.  On  the  other  hand,  the  99.  Private  corporations  may  be  author- 
entire  estate  need  not  be  taken,  but  only  ized  to  take  private  property  for  the  use 
that  interest  which  is  necessary  to  accom-  of  the  corporation,  where  Uu  ot^eeL  of  the 
plish  the  prescribed  purpose.  72  N.  Y.  incorporation  is  the  public  benefit^  as  in  the 
880.  See  also  People  v,  Haines,  49  N.  Y.  ease  of  railroads,  canals,  tie.  Scudder  v. 
687  ;  Matter  of  New  York.  &c.  R.  R.  Co.,  Trenton  Dehiware  Falls  Co.,  1  N.  J.  Eq. 
70  id.  191."  Matter  of  Water  Com'rs  of  694.  So  a  private  corporation,  created 
Amsterdam,  New  York  Court  of  Ap[)ea1s,  for  the  purpose  of  making  a  road  open  to 
1884  (not  yet  reported).  A  special  public  travel  upon  payment  of  a  fixed 
authority  to  take  lands  against  the  eon-  toll,  may  be  authorized  by  the  le^atni^ 
aent  of  the  owner  must  be  strictly  pursued,  to  take  land  for  the  road  without  the 
and  must  appear  to  be  so  on  the  face  of  owner's  consent,  upon  payment  of  a  just 
the  order.  Thus,  where  a  particular  notice  compensation,  to  be  determined  in  some 
in  writing  is  prescribed  by  the  act,  it  is  reasonable  and  conveniebt  method.  Th« 
not  snfficient  to  say,  "  upon  proof  of  due  fact  that  the  membera  have  a  pecuni- 
notice  having  been  given,*'  but  it  should  ary  interest,  such  as  will  give  it  in  law 
appear  on  the  order  what  notice  was  given,  the  character  of  a  private  corporation. 
Van  Wickle  tf,  Camden  &  Amboy  R.  R.  will  not  prevent  the  State  from  nsing  it 
Co.,  3  N.  J.  Eq.  162.  The  charter  of  a  to  accomplish  a  public  object  Petition 
railroad  company  contained  the  provision  of  Mount  Washington  Road  Co.,  85  N.  H. 
that  in  all  cases  where  any  person  through  184.  It  is  established  by  the  nniform 
whose  land  the  road  may  nin  should  re-  cnrrent  of  decisions,  that  the  property  of 
fntte  to  relinquish  the  same,  or  where  a  individuals,  taken  by  railroad  companies 
contract  between  the  parties  could  not  be  and  similar  corporations  under  their  char> 
made,  it  should  be  lawful  for  the  corpora-  ten,  is,  from  the  public  benefits  resulting 
tion  to  give  notice  to  a  justice  of  the  therefrom,  to  be  deemed  to  be  taken  for 
peace,  etc«,  who  should  thereupon  sum-  public  use  within  the  constitutional  pro- 
ttton  the  owner  to  appear,  and  appoint  vision  upon  that  subject.  Bradley  «.  The 
twelve  disinterested  men,  who,  on  oath,  New  York  ft  New  Haten  R.  R  Co.,  21 
should  view  the  premises,  and  tidcing  into  Conn.  294.     And  the  power  of  govern* 
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confers  authority  upon  the  city  to  "  take  private  property  for  open- 
ing, altering,  and  laying  out  any  street,  lane,  avenue,  alley,  publio 
square,  or  other  public  grounds,"  it  was  held  that  such  delegated 
authority  does  not  confer  power  to  condemn  property  on  which  to 
erect  a  city  prison.^ 

Frima  facie,  the  discretion  exercised  by  a  railway  corporation  in 
selecting  land  for  its  purposes  is  good  and  binding,^  and  will  not  be 
revised  by  the  courts  unless  it  clearly  appears  that  they  have  ex- 
ceeded their  powers  or  acted  in  bad  faith.^  The  circumstance  that 
another  location  would  do  less  damage  w*ill  not  justify  the  court  in 
attempting  to  control  the  discretion.^  If  the  route  is  not  defined 
in  the  charter,  it  may  take  the  most  feasible  route,  and  may  avoid 
natural  obstacles,  although  the  route  taken  to  avoid  them  is  less 
direct  ;^  nor  can  the  court  compel  it  to  .take  a  fee  in  the  land  when 
it  has  elected  to  take  only  an  easement.*  A  de  facto  corporation 
may  exercise  the  power,  and  the  regularity  of  the  proceedings  cannot 
be  questioned^  But  there  must  be  a  sufficient  conformity  to  the  law 
to  create  and  maintain  corporate  existence.^  The  power  is  conferred 
as  a  personal  trust,  and  cannot  be  delegated  or  assigned ;  consequently 
neither  a  lessee  of  a  railroad  ^  nor  a  person  employed  to  build  it^^  can, 
without  express  authority,  exercise  the  right  The  power  is  presumed 
to  exist  only  when  required  by  public  necessity;  and  while  such  stat- 
utes, being  in  derogation  of  private  rights  are  to  be  coustmed  strictly, 
and  are  not  to  be  extended  beyond  their  fair  import,  yet  they  are  to 

BMDt  to  dele^te  tb<  exercise  of  the  emi-  BarK    (N.  Y. )    046 ;   South   Minnesota 

nent  domain  to  effectuate  such  purpose,  R.  R.  Co.  v.  Stoddard,  6  Minn.  150. 
from  the  universality  of  its  exercise,  is         *  Charleston  R.  R.  Co.  v.  Blake,  anis^ 
no  longer  an   open  question.      Swan  v.  ^  Oregon  Cascade  Co.  v.  Bailey,  3  Or- 

WUliams,  2  Mich.  427.  egon,   64 ;    Cimdimati,  Ac.  R.  R.  Co.  v. 

I  East  St  LouU  v.  St.  John,  47  111.  Danville,  &c.  R.  R.  Co.,  75  111.  113  ;  Mc^ 

463.  Auley  v.  Columbus,  &c.  R  R.  Co.,  83  Ilk 

>  Virginia  R  R.  Co.  v.  Elliott,  5  Nev.  348;  Reisnen  v.  Strong,   24  Kan.   410; 

958  ;  Cotton  v.  Boom  Co.,  22  Min.  372.  National  Docks  R.  R.  Co.  v.  Central  R.  R. 

*  South  Carolina  R  R.  Co.  v.  Blake,  Co.,  33  N.  J.  L.  But  see  Atlantic,  &c.  R.  R. 
9  Rich,  (a  C.)  L.  228  ;  Fall  River  Iron  Co.  v.  Sullivant^  5  Ohio  St.  276 ;  Atkin- 
Works  V.  Old  Colony  R.  R  Co.,  5  Allen  son  v.  Marietta,  &o.  R.  R.  Co.,  where  it 
(Mass.),  221  ;  Collins  v.  Creecy,  8  Jones  was  held  that  proof  of  due  and  legal  oigai^- 
(N.  C.)  L.  338  ;  Hentz  v.  Long  Island  isation  must  exist  as  a  condition  preco- 
R.  R.  Co.,  13  Barb.  (N.  Y. )  646  ;  Ex  parte  dent  to  the  exercise  of  the  power. 
Manhattan  Co.,  22  Wend.  (N.  Y.)  653 ;  ^  Atlantic,  kc  R.  R.  Co.  v.  Sullivant» 
Pake's  Appeal*  64  Penn.  St.  137  ;  Super-  anU;  Powers  «.  Hazleton,  33  Ohio  St 
visors  V.  Gorrell,  20  Oratt.  (Vs.)  484.  429. 

*  New  York  R.  R.  Co.  v.  Young,  38         »  Worcester  v.  Norwich,  Ac.  R.  R.  Co., 
Penn.  St.  175.  109  Mawt.  103. 

*  Hentz  V.  Long  Island  R.  R.  Co.,  13        ^^^  St.  Peter  v.  Deuison,  58  N.  Y.  416. 
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be  construed  reasonably,  and  so  as  to  efiTectuate  the  evident  intention 
of  the  legislature  in  conferring  the  power.^  In  order  to  warrant  the 
exercise  of  the  power,  there  must  be  both  a  necessity  and  a  public 
use,^  but  the  necessity  need  not  be  made  certain  before  it  is  lawful  to 
proceed  with  the  condemnation.^  The  company  is  not  confined  ex- 
clusively to  lauds  which  are  necessary,  but  it  may  also  take  lands 
which  are  convenient  to  its  use,*  and  those  which  may  be  required 
when  its  business  is  more  extended.^ 

The  'necessity  of  taking  the  land,  is  prima  facie  a  question  for  the 
corporation  to  determine,^  and  on  an  application  for  the  appointment 
of  commissioners  to  estimate  the  damages  on  a  condemnation  of  land 
for  railway  uses,  the  only  inquiry  that,  as  a  genei'al  rule,  will  be 
made  is,  whether  the  applicant  has  a  pmna  facie  right  In  this 
summary  proceeding  contestable  questions  will  not  be  decided/ 
Thus,  in  a  proceeding  by  a  railway  company  before  a  probate  judge, 
under  the  statute  then  existing  it  was  held  incompetent  for  the  land- 
owner to  prove,  for  the  purpose  of  defeating  the  proceeding,  that  the 
corporators  procured  the  incorporation  of  the  company,  not  for  a 
public  use,  but  for  their  private  purpose  merely,  and  were  exercising 
the  corporate  privileges  in  abuse  of  the  law ;  nor  was  it  competent 
to  prove  for  that  purpose  that  there  was  no  necessity  for  the  road. 
These  questions  were  not  committed  by  the  law  to  the  determination 
of  the  probate  judge,  or  of  the  jury,  but  pertained  to  other  pro- 
ceedings.^ Courts  have  the  right  to  determine  whether  the  use  is 
public  in  its  nature  or  not ;  but  when  the  use  is  public,  the  judiciary 
cannot  inquire  into  the  necessity  or  propriety  of  exercising  the  right 
of  eminent  domain ;  that  right  is  political  in  its  nature,  and  to  deter- 

1  Rensselaer  &  Saratoga  R.  R.  Co.  v.  100  111.  110 ;  Bowman  v.  Venice^  &c.  R.  R. 

Davis,  43  N.  Y.  137 ;  Boston  &  Lowell  CJo.,  102  id.  459. 

B.  R.  Co.  r.  Salem,  &c,  R.  R.  Co.,  2  Gray         *  Ladd  r.   Maldon,    &c.   Ry.   Co.,   6 

(Mnss.),  1  ;  Prather  «.  Jefferson  ville,  &c.  Excbq.  143. 

R.  R.  Co.,  52  Md.  16  ;  Glover  ».  Boston,  »  Lodge  v.  Philadelphia,  &c.  R.  R.  Co., 

14  Gray  (Mass.),  282;  Wilson  v.  Lynn,  119  8  Phila.  (Penn.)  345. 
Mass.  174  ;  Thacher  v.  Dartmouth  Bridge         •  Dietricbs  v.  Lincoln,  Ac  R.  R.  Co., 

Co.,  18  Pick.  (Mass.)  601;  New  York,  &c.  13  Neb.  861.      If,  howeycr,   the  ststate 

R.  R.  Co.  r.  Kip,  46  N.  Y.  646  ;  Currier  refers  the  question  to  the  commissionera 

V.  Marietta,  &c.  R.  R.  Co.,  11  Ohio  St  or  other  tribunal,  their  decisioii  upon  that 

228  ;  New  York,  &c.  R.  R.  t>.  Gunnison,  question  is  necessary.     Shick  ».  P«nnsyl- 

1  Hun  (N.  Y.).  496 ;  Miami  Coal  Co.  v.  Tania  R.  R.  Co.,  1  Pearson  (Penn.),  259. 

Wighton,  19  Ohio  St.  660.  See  also  Doe  v.  Nortb  Staffordshire  Ry. 

s  Tracy  v.    Elizabethtown,  &c.   R.  R.  Co.,  16  Q.  B.  526. 
Ca,  80  Ky.  259.  ^  State  v.  Hudson  Tunnel  R.  R.  Co., 

•  Chicago,  &c.  R.  R.  Co.  «.  Dunbar,  38  N.  J.  L.  17. 

•  Powers  P.  Hazleton,  33  Ohio  St  429.  . 
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mine  when  it  shall  be  exercised  belongs  exclusively  to  the  legisla- 
tive branch  of  the  government.^  When  the  use  is  public,  and  the 
legislature  has  acted  upon  the  question,  the  expediency  or  necessity 
of  appropriating  any  particular  property  is  not  a  subject  of  Judicial 
cognizance.  The  property  may  be  appropriated  by  an  act  of  the  legis- 
lature, or  the  power  of  appropriating  it  may  be  delegated  to  private 
corporations,  to  be  exercised  by  them  in  the  execution  of  works  in 
which  the  public  is  interested.^  The  right  lies  dormant  in  the  State 
until  legislative  action  points  out  the  occasions,  the  modes,  the  con- 
ditions and  the  agencies  for  its  appropriation ;  and  a  legislative  act, 
being  the  customary  mode  of  determining  that  fact,  must  be  held  for 
this  purpose  the  law  of  the  land ;  and  no  further  finding  or  adjudi- 
cation is  essential,  unless  it  is  required  expressly  by  the  constitution 
of  the  State.« 

Sec.  225.  Quantity  of  Land  to  be  taken.  —  Where  neither  the 
charter  nor  general  law  restricts  a  railroad  company  as  to  the  quan- 
tity of  land  to  be  taken  for  its  roadway  and  general  uses,  it  is 
restricted  to  such  a  quantity  as  is  reasonably  necessary ;  it  is,  in  a 
modified  degree,  permitted  to  judge  for  itself  as  to  the  amount  that 
is  necessary  for  such  purpose.  This  right  is  subject  to  all  constitu- 
tional and  statutory  restrictions,  and  to  the  further  limitation  that 
the  courts  are  clothed  with  ample  power  to  prevent  any  abuse  of  the 
same.^  In  a  Wisconsin  case  ^  the  defendant's  charter  authorized  it  to 
take  any  land  along  and  including  the  line  of  its  road,  not  exceeding 
two  hundred  feet  in  width,  and  any  land  beyond  those  limits  "  which 
the  directors  shall,  by  resolution  adopted  by  them,  declare  to  be 
necessary  for  the  use  of  said  company,"  etc.  It  was  held  that  this 
provision  of  the  charter  must  be  strictly  complied  with,  before  the 
company  can  condemn  land  outside  the  limit  of  two  hundred  feet  in 
width ;  that  the  resolution  provided  for  is  a  corporate  act,  and  must 
be  adopted  at  a  meeting  of  the  directors  at  which  there  is  present  a 

^  Chicago,  Rock  Island  &  Pacific  B.  B.  land  than  is  necessary  for  the  purpose  for 

Co.  V.  Town  of  Lake,  71  111.  838.  which  the  taking  is  authorized.    Webb  v. 

<  Baltimore  &  Ohio  R.  R.  Co.  v.  Rtts-  Manchester  &  Leeds  R.  B.  Co.,  4  M.  &  Cr. 

burgh,  Wheeling,  &  Ky.  R.  R.  Co.,  17  116. 

West  Va,  812.  *  Stringham  v.  Oshkosh,  &c.  R.  R.  Co., 

*  Alexandria  &  Fredericksburg  R.R.  Co.  83  Wis.  471.     See  also  Johnston  v.  Chi- 

V.  Alexandria  &  Washington  R.  R.  Co.,  cago,  Milwaukee,  &c.  R.  R.  Co.,  58  Iowa, 

75  Ya.  780.  537,  where  it  was  held  that  where  the 

^  Smith  V.  Chicago  &  Western  Indiana  company  was  thus  restricted  it  could  not 

R.  R.  Co.,  105  111.  511.     A  railway  com-  condemn   additional   lands  for  stationa^ 

pany  will  be  restrained  from  taking  more  etc. 
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qaoruxn  competent  to  do  business ;  and  generaHj,  if  the  statute  points 
oot  the  mode  in  which  the  quantity  of  land  necessary  is  to  be 
determined,  sudi  mode  must  be  adopted.  Thus,  under  an  act  inoor- 
poratiug  the  Carolina  Central  Kailroad  Company,  and  proriding  for 
the  condemnation  of  land  for  the  construction  and  operation  of  the 
road,  it  was  made  the  duty  of  the  commiasioikeTP  appointed  by  the 
court  not  only  to  ascertain  the  value,  but  also  the  quantity,  of  the 
land  which  it  was  necessary  to  appropriate ;  and  it  was  held  that 
the  land-owner  did  not  waive  his  ri^t  to  insist  on  the  performance 
of  this  duty  by  failing  to  answer  the  allegations  of  the  petitioner  as 
to  the  quantity  neeessary.^ 

In  ascertaining  the  amount  of  land  neceesary,  the  oonrt  will  accept 
the  evidence  of  the  engineer  in  the  service  of  the  company  as  con- 
clusive^ if  the  statement  has  a  reasonable  appearance  of  accuracy  ^ 
If  the  statute  restricts  the  company  to  a  roadway  of  a  certain  width, 
but  gives  the  court  authority  to  permit  it  to  condemn  more  if 
necessary,  tbe  burden  of  establishing  the  necessity  for  taking  more 
IB  upon  the  company.^  And  if  the  statute  designates  the  species  of 
necessity  which  must  exist  in  order  to  warrant  the  taking  of  more,  — 
as,  first,  on  account  of  wood  and  water  stations,  and  second,  where  a 
greater  width  is  required  for  excavation,  embankment^  or  depositing 
waste  earth,  —  it  cannot  be  permitted  to  increase  the  width  of  its 
roadway  upon  any  other  grounds.^  If,  however,  the  right  of  way  is 
not  limited  to  any  particular  width,  it  may  vary  in  different  locali- 
ties according  to  its  necessities  for  the  convenient  and  economical 
management  of  its  businesa^ 

The  right  of  running  sidings  to  private  establishments,  and  of 
taking  the  necessary  land  for  the  purpose^  is  dearly  within  the 
constitutional  power  of  the  legislature  to  confer,  because  the  pubUe 
interest  is  thereby  subserved,  by  reason  of  the  increased  facilities 
afforded  for  developing  the  resources  of  the  State,  and  promoting  tbe 
general  wealth  and  prosperity  of  the  community.®  Where  a  railway 
company  had  a  side  track  for  many  years  before,  connecting  its  main 

1  C»ToUn«  Centnl  R.  R.  Co.  «l  Loto^  tmmfs  filed  does  not  prevent  it  Crom  tak- 

81  K.  C.  434.  ing  mor*'  land  if  neeessaiy.     Vii^ta  k 

«  Kemp  fL  SoQth-Eastera  By.  Co.,  L.  Tomlcee  R.  R.  Co.  v.  Lovejoy,  8  Ner.  loe. 
R.  7  Ch.  864.  «  Jackaon  v.  Chicago,  &&  R.  R.  Co.,  58 

*  Wi»x>Dsin  Central  R  R.  Co.  v.  CoraeU  Iowa,  5S7. 
UniT^TsitT,  52  Wis.  587;  Jefferson  4  Pcm-         •  Chicago,  Rock  Island,  frc  R.  R.  Co. 

ehartniin*  ftr.  R.  R  Co.  ».  Hazem,  7  La.  ».  People,  4  Bndw.  (lU.)  488. 
An.  182.    Th<^  fact  that  it  has  constructed         *  G«tz's  Appeal*  8  Amer.  k  Eng.  R  R 

its  HMvi  in  accordance  with  the  maps  and  Gas.  (Penn.)  186. 
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trask  with  a  public  warehoase  and  elevator  in  a  town,  over  the  land 
of  another,  but  without  having  the  right  of  way  therefor  except,  by 
the  mere  consent  or  license  of  the  owner,  it  was  held  that  the  com- 
pany had  the  right  to  institute  proceedings  to  condemn  the  land  over 
which  such  branch  ran,  for  right  of  way.^ 

One  railway  company  cannot,,  by  agreement,  condemn  property 
for  its  own  use  and  the  use  of  other  companies.  Each  company 
must  proceed  for  itself^  But  while  a  railway  company  may  not 
have  the  l^al  authority  to  condemn  a  right  of  way  for  a  lateral  line, 
yet  it  may  cause  another  company  of  its  own  stockholders  to  be 
organized  so  as  to  have  that  power ;  and  when  such  subsidiary  com- 
pany has  condemned  the  r^ht  of  way,  it  may  lease  its  line  to  the 
former  company;  and  in  this  there  will  be  no  fraud  upon  those 
whose  lands  have  been  condemned.^ 

Sec.  226.  PabHc  me,  What  is :  Bow  determiaed.  -—  As  we  have 
seen,  the  right  of  eminent  domain  can  only  be  exercised  for 
a  public  use.  To  constitute  a  public  use  authorizing  the  exercise 
of  the  right  of  eminent  domain,  it  is  not  required  that  the  entire 
community,  or  even  a  considerable  portion  of  it,  should  directly 
participate  in  the  benefits  to  be  derived  from  the  property  taken.^ 
The  clause  in  the  Constitution  prohibiting  the  taking  of  private 
property  for  public  uses  without  compensation  does  not  prohibit  the 
legislature  from  authorizing  an  exclusive  occupation  of  private 
property,  temporaiily,  as  an  incipient  proceeding  to  the  acquisition 
of  a  title  to,  or  an  easement  in  the  land  taken  .^  The  mode  and 
manner  in  which  the  owner  of  land  taken  for  public  use  is  to  be 
compensated  for  the  land  so  taken,  are  to  be  determined  by  the 
legislature  When  it  is  not  required  that  compensation  be  made 
before  entering  upon  the  land  taken,  and  it  is  provided  that  the 
owner  of  the  land  may  cause  his  damages  to  be  ascertained  in 

1  Fisher  v.  Chicago  &  Springfield  B.  R.  tested  in  a  quo  tporrarUo  proceeding  then 

Co.,  104  111.  323.  pending  against  such  company.     It  was 

*  Swinney  v.  Fort  Wayne,  Mnncie,  k  held  that  the  answer  was  insufficient. 
Cincinnati  B  R.  Co.,  59  Ind.  205.  Aurora  &  Cincinnati  B.  B.  Co.  v.  Miller, 

*  Lower   v.    Chicago,    Burlington,    &  56  Ind.  88. 

Qnincy  B.  B.  Co.,  59  la.  568.  To  the  «  Talbot  v,  Hudson,  16  Gray  (Mass.), 
petition  of  a  railway  company  to  take  417;  Lumhard  v.  Stearns,  4  Cush.  (Mass.) 
buids,  the  owner  answered  asking  an  in-  60 ;  Holt  v  Somerrille,  127  Mass.  408; 
junction  npon  the  alleged  grounds  that  the  Bancroft  v.  Cambridge,  126  id.  438 ;  Den- 
plaintiff  had  no  valid  organization,  did  ham  v.  County  Comm'rs,  108  Mass.  202; 
not  intend  to  build  the  proposed  line,  and  Gilmer  v.  Lime  Point,  18  Cal.  229. 
bad  organized  simply  in  the  interest  of  an-  *  Cushman  v.  Smith,  34  Me.  247. 
other  company,  which  grounds  were  being 
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the  same  manner  as  in  the  case  of  land  taken  for  highways,  such 
owner  cannot  maintain  trespass  for  such  taking,  within  the  time 
limited  for  an  assessment  of  damages,  and  without  any  application 
for  such  assessment^ 

It  is  not  necessary  for  us  to  state  what  uses  have  been  regarded 
as  public,  within  the  meaning  of  the  term  as  employed  in  the  Con- 
stitution ;  it  is  sufficient  for  our  purposes  that  railways  have  always 
been  regarded  as  such  public  improvements  as  to  justify  the  legisla- 
ture in  conferring  upon  corporations  established  for  their  construc- 
tion and  operation,  this  prerogative  privilege.^    The  circumstance, 

1  Cashinan  v.   Smith,   84    Me.    247;  where  the  safety,  but  also  where  the  interest 

Nichols  V.  Som.  &  Ken.  R.  R.  Co.,  43  id.  or  eyen  the  convenience  of  the  State  is 

356;  Davis  v.  Russell,  47  id.  443;  Cairo  &  concerned;  as  where  the  land  is  wanted  for 

Fulton  R.  R.  Co.  v.  Turner,  31  Ark.  494;  a  road,  canal,  or  other  public  improve- 

25  Am.  Rep.  564.    Riche  v.  Bar  Harbor  ment.      The   only  restriction   upon    the 

Water  Co.,  72  Me.  148.  power  of  the  people  to  resume  the  posses- 

*  San  Francisco,  &c.  R.  R.  Co.  v,  Cald-  sion  of  property  for  the  purpose  of  an  in- 
well,  81  Cal.  367 ;  New  York  &  Harlem  teraal  improvement  in  which  the  public, 
R.  R.  Co.  V.  Eip,  46  N.  Y.  546 ;  Secombe  or  the  inhabitants  of  any  particular  section 
V.  Milwaukee,  &c  R.  R.  Co.,  23  Wall-  of  the  State,  as  citizens  merely,  have  an 
(U.  S.)  108 ;  Newby  v.  Platte  &  Co.,  25  interest,  is  that  the  property  cannot  be 
Mo.  258 ;  Walther  v,  Warner,  25  id.  277 ;  taken  for  such  public  use  without  just 
West  River  Bridge  Co.  v.  Dix,  6  How.  compensation  to  the  owner,  and  in  the 
(U.  S.)  507 ;  O'Hara  v.  Lexington,  &c.  mode  prescribed  by  law.  It  belongs  to 
R.  R.  Co.  1  Dana  (Ky.),  232 ;  Arnold  v.  the  legislature  to  determine  whether  the 
Covington  Bridge,  1  Duv.  (Ky.)  372;  Buf-  benefit  to  the  public  from  such  improve- 
falo  R.  R.  Co.  V,  Ferris,  26  Tex.  588;  ment  is  of  sufficient  importance  to  justify 
Swan  V.  Williams,  2  Mich.  427  ;  Raleigh  their  exercise  of  the  right  of  eminent 
R.  R.  Co.  9.  Davis,  2  D.  &  B.  (N.  C.)  domain,  in  thus  interfering  with  the  pri- 
451;  Brown  V.  Beatty,  34  Miss.  227;  Pine  vate  rights  of  individuals.  In  cases  of 
Grove  v.  Talcott,  19  Wall.  (U.  S.)  666.  public  improvements,  from  which  a  benefit 
Acts  authorizing  railroad  companies  to  take  would  result  to  the  public,  tliis  right  of 
private  property  for  the  purposes  of  the  eminent  domain  may  be  exercised  either 
road,  upon  the  payment  of  a  fair  compen-  directly  by  the  agents  of  the  government, 
sation,  are  constitutional,  and  the  mode  of  or  tlirough  the  medium  of  coriK)rate  bodies, 
ascertaining  the  damages  of  the  owners  of  or  by  means  of  individual  enterprise, 
the  land  taken  for  the  road,  by  commis-  Railroads  are  public  improvements,  from 
sioners  appointed  by  the  legislature  or  the  which  the  public  derive  a  benefit;  and  the 
governor,  is  not  repugnant  to  the  Con-  legislature  can  appropriate  the  private 
stitutiou.  The  provision  of  a  State  con-  property  of  an  individual  for  the  purpose 
stitution  which  declares  that  the  right  of  of  such  improvements,  or  may  authorize 
the  trial  by  jury  in  aU  cases  in  which  it  an  individual  or  a  corporation  thus  to  ap- 
has  heretofore  been  used  shall  remain  in-  propriate  it,  upon  paying  a  just  compen- 
violate  forever,  relates  to  the  trials  of  sation  to  the  owner  for  the  same.  The 
issues  of  fact  in  civil  and  criminal  cases  in  privilege  of  making  a  railroad  and  taking 
courts  of  justice.  The  right  of  eminent  tolls  thereon,  when  granted  to  an  iudi- 
domain  remains  in  the  government,  or  in  vidunl  or  a  company,  is  a  franchise.  The 
the  aggregate  body  of  the  people  in  their  public  have  an  interest  in  the  use  of  the 
sovereign  capacity  ;  and  they  can  resume  road,  and  the  owners  of  the  franchise 
the  possession  of  private  property,  not  only  are  liable  to  respond  in  damagei,  if  they 
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that  they  are  built,  owned,  and  operated  by  a  private  corporation, 

and  that  but  comparatively  few  people  are  benefited  thereby,  does 

refoae  to  transport  an  individual  or  his  repair  the  same,  upon  making  compensa- 
property  upon  such  road,  without  any  rea-  tion,  we  apprehend  would  not  be  quea- 
sonable  excuse,  upon  being  paid  the  usual  tioned  on  the  ground  that  it  was  not  for  a 
rate  of  fare.     The  legislature  may  regulate  public  use.     There  can  be  no  essential  dif- 
the  use  of  the  franchise  and  limit  the  ference  in  principle  from  going  outside  to 
amount  of  the  tolls,  unless  they  have  de-  obtain  such  material  to  be  used  upon  the 
prived  themselves  of  that  power  by  a  legis-  highway,  and  going  outside  to  construct 
lative  contract  with  the  owners  of  the  road,  drains  to  draw  water  from  the  highway. 
The  sovereign  power  has  no  right  to  take  The  distance  from  the  highway  to  the  place 
the  property  of  one  citizen  and  transfer  it  where  the  lands  of  the  plaintiffs  were  ex- 
to  anotiier,  even  for  a  full  compensation,  cavated  may  raise  a  doubt  as  to  the  neces- 
where  the  public  interest  will  not  be  pro-  sity  of  such  entry  ;  but  as  indicated,  the 
moted  thereby.     Beekman  v.  Saratoga,  &c  right  to  so  take  is  by  the  statute  made  de- 
R.  R.  Co.,  3  Paige  (N.  Y.)  Ch.  45.    That  pendent  upon  the  necessity.    The  question 
a  railroad  is  in  general  such  a  public  use  recurs,  however,  —  is  the  necessity  to  be 
as  affords  just  groand  for  the  taking  of  determined  by  the  court  or  the  legislature, 
private  property  and  appropriating  it  to  and  If  the  latter,  then  may  they  delegate 
that  use,  see  Concord  R.  R.  Co.  v.  Greely,  17  such  right  to  the  town  supervisors  or  over- 
N.  H.  47;  Contra  Coeta  R.  K.  Co.  v.  Moss,  28  seer  of  highways  I    In  Pittsburgh  v.  Scott, 
Cal.  324;  Louisville,  Cincinnati,  &  Charles-  1  Penn.  St.  814,  it  was  observed  by  the 
ton  R.  R.  Co.  V.  Chappell,  Eice  (So.  Car.),  court  "that  the  right  of  eminent  domain 
383  ;  Baltimore  &  Ohio  R.  R.  Co.  v.  Van  or  inherent  sovereign  power  gives  the  legis- 
Ness,  4  Cranch  (U.  S.  C.  C. ),  595;  Al-  lature  the  control  of  private  property  for 
dridge  V.  Tuscumbia,  Courtland,  k  Decatur  public  use.  ...  As  a  general  rule  it  rests 
R.  R.  Co.,  2  S.  &  P.  (Ala.)  199;  Beekman  v,  in  the  wisdom  of  the  legislature  to  deter- 
Saratoga  &  Schenectady  R  R.  Co.,  3  Paige  mine  what  is  a  public  use,  and  also  the 
(N.  Y.)  Ch.  45  ;  Bloodgood  v.  Mohawk  k  necessity  of  taking  the  property  of  an  indi- 
Hudson  R  R  Co.,  14  Wend.  (N.  Y.)  52,  vidual  for  that  purpose.  .  .  .  The  right  of 
also  18  id.  9 ;  Buffalo  k  New  York  R  R  eminent  domain,  as  has  been  repeatedly 
Co.  V.  Brainard,  9  N.  Y.  100 ;  Weir  v.  St.  held,  may  be  exercised  by  the  government 
Paul,  Stillwater,  &c.  R.  R.  Co.,  18  Minn,  through  its  immediate  officers  or  agents,  or 
155  ;  Whiteman  v.  Wilmington  &  Susque-  indirectly  through  the  medium  of  corporate 
hanna  R.  R  Co.,  2  Harr.  (Del.)  514;  Brad-  bodies  or  private  individuals."    It  is  there 
ley  V.  New  York  &  New  Haven  R  R.  Co.,  in  effect  conceded,  however,  that  courts 
21  Conn.  294  ;  Bonaparte  v.  Camden  &  may  interfere  where  it  clearly  appears  that 
Amboy  R  R.  Co.,  1  Baldw.  (U.  S.  C.  C. )  the  right  has  been  abused  by  the  legislature 
205.    The  taking  of  land  for  a  ditch  to  drain  in  authorizing  the  taking  for  a  private  use 
a  public  highway  is  a  taking  for  public  instead  of  a  public  use.     In  Talbot  v.  Hud- 
use,  and  eminent  domain  proceedings  can  son,  16  Gray  (Mass.),  407,  it  was  held  that 
be  instituted  therefor.     In  Norton  v.  Peck,  "  the  determination  of  the  legislature  is 
3  Wis.  728,  Whiton,  C.  J.,  said:  "There  not  conclusive  that  a  purpose  for  which  it 
can  be  no  doubt  that  laud  taken  and  used  directs  private  property  to  be  taken  is  a 
for  a  common  highway  is  taken  for  a  public  public  use,  but  is  conclusive,  if  the  use  is 
use.     The  proposition  we  deem  so  clear  public,  that  a  necessity  exists  which  re- 
that  no  argument  is  required  to  prove  it."  quires  the  property  to  be  taken.     In  Wil- 
The  mere  fact  that  the  land  taken  for  the  Hams  v.  School  District,  33  Vt.  271,  it  was 
drain  in  question  was  outside  of  the  limits  held,  in  effect  that  the  taking  of  laud  for  a 
of  the  highway  sought  to  be  improved  did  school-house  was  for  a  public  use,  and  that 
not  prevent  its  being  taken  for  a  'public  the  quantity  of  land  allowed  to  be  taken 
use,  if  such  was  the  result  of  the  taking,  was  not  limited  to  the  mere  site  of  the 
The  right  to  obtain  materials  outside  of  school -house,  but  included  such  adjacent 
the  limits  of  the  highway,  to  construct  or  land  for  the  purpose  of  a  yard^  etc,  as  the 
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not  deprive  them  of  their  public  character.^  To  be  public,  the  ii3er 
must  concern  the  public,  but  it  is  not  at  all  essential  that  all  should 
be  benefited  thereby ;  ^  nor  that  the  public  should  own  the  property, 
or  have  any  pecuniary  interest  therein.  The  question  is,  whether  it 
is  of  so  much  benefit  or  advantage  to  the  community,  either  di- 
rectly or  indirectly,  that  it  cannot  be  said  to  be. wholly  private  in  its 
,  efiTect  and  operation.^    Thus,  under  general  railroad  laws,  land  may 

aelaetmen  or  commiasionen  might  tiunk  417  ;  Gilmer «!  Lime  Point,  18  CaL  229. 
requieite.     As  to  the   necessity  of  sitcb  The  right  of  emjoient  domain  has  been  ex- 
taking,  it  was  there  said  by  Poland,  J.,  ercised  in  favor  of  grist  mills,  Obnstead  r. 
for  the  eoart,   "that  where  the  use  is  a  Oimp,  33  Conn.  532  ;  and  mills  goDenlly, 
public  one,  it  rests  wholly  with  tbs  legpa-  Tyler  v.  Beacher,  44  Yt.  648;  Boaton  MiU 
laturs  to  say  whether  sufficient  necessity  Dam  v.  Newman^   12  Pick.   (Ma^is.)  467; 
exists  to  justify  granting  the  power  to  take  the  draining  of  marshes,  Henry  c.  Thoma^ 
private  property  therefor,  and  that  conrts  11$^   Mass.    683 ;    Willsou    v.    l^iackbiid 
will  not  interfere  with  their  discretion^  at  Creek  Marsh,   2  Pet.   (U.  S.)  245;   the 
least,  not  unless  the  entire  absence  of  any  erection  of  school-houses,  Township  Board 
necessity  is  shown."     In  Beekman  v.  Sara-  f^.   Hackman,   48  Mo.  243  ;  Peekham  v. 
toga  R.  R.  Co.,  3  Paige  (N.  Y.)  Ch.  73,  ScheolDist.,  7  B.  I.  545;  burying  grounds, 
Chancellor  Waxwoktu  said :  **Butifthe  Edgecombe  v.    Burlington,   46  Yt.  214; 
public  interest  can  be  in  any  way  promoted  Edwards  v.  Stonington  Cemetery,  20  Conn, 
by  the  taking  of  private  property,  it  must  466 ;  public  parks,  Higginson  p.  Nahant, 
rest  in  the  wisdom  of  the  legislature  to  11  Allen  (Mass.),  520  ;  reservoiza,  Kane 
determine  whether  the  benefit  of  the  public  v.  Baltimore,  15  Md.  240;  Thorn  v.  Swee- 
wiU  be  of  sufficient  importance  to  render  ney,  12  Nev.  251;  and  a  multitude  of  uses 
it  expedient  for  them  to  exercise  the  right  which  were  not  contemplated  when  the 
of  eminent  domain,  and  to  authorize  an  in-  Constitution  was  framed,  but  which,  by 
terference  with  the  private  rights  of  indi-  reason  of  the  benefits  flowing  from  them, 
viduals  for  that  purpose."    See  Matter  of  come  within  the   power   therein    given. 
Ryers,  72  N.  Y.  8,  under  a  similar  act.  Pattioson  v.  Boom  Co.,  8  DilL   (U.  8. 
If  the  owner  of  land  taken  can  by  n  method  C.  C. )  465 ;  IS.  0.  Tel.  Co.  v.  Southern 
provided  by  statute  resort  to  taxable  prop-  Tel.  Co.,  53  Ala.  211  ;  Memphis  Freight 
erty  of  a  town  for  damsges  sustained,  he  Co.  «.  Memphis,  4  Cold.    (Tenn.)  419 ; 
receives  compensation  within  the  meaning  Finney  v.  Soraerville,  80  Peun«  St.  59 ; 
of  the    Constitution.     It  has   been   fre-  Cotton  v.  Boom  Co«,  22  Minn.  372 ;  On-  9. 
quently  held  in  New  York,  in  effect,  that  Qnimby,  64  K.  H.  590;  Clarke  v. Blackmer, 
where  an  individuars  land  is  taken  for  a  44  N.  Y.  150;  Lawler  v.  Baring  Boom  Co., 
public  highway,  such  individual  obtains  56  Me.  443;  Tipton  v,   stiller,  8  Yeig. 
the  just  compensation  to  which  he  is  en*  (Tenn.)  423 ;  Dsyton  Mining  Co.  «.  Sea- 
titled,  on  being  provided  with  a  sure  and  well,  11  Kev.  894;  Bankhead  v.  Brown,  25 
legal  remedy  for  its  collection ;  and  that  Iowa,  540. 

it  is  not  essential  that  the  amount  of  such         *  Gilmer  a.  Lime  Point,  anU;  Sherman 

compensation  should  be  actually  paid  or  v*  Buick,  32  id.  241 ;  Warren  v.  Bunnell, 

ascertained  before  the  land  is  taken  or  ap-  11  Yt.  600;  Shaver  v.  Starett,  4  Ohio  St. 

propriated.     Chapman  v.  Gates,  54  N.  Y.  404 ;  KiUbuck  «.  Private  Road,  77  Penn. 

143.     The  same  rule  has  been  sanctioned  St.  39;  Sadler  v.  Langham,  34  Ala.  311. 
in  other  States.    Pittsbuigh  v,  Scott;  Mer*         *  Olmstead  v.  Csmp^  33  Conn.  532.    In 

cer  o.  McWilliams,  1  Wright  (Ohio),  182;  StaFe  v.  American,  &c  Tel.  Co.,  48  N.  J. 

Shearers  v.  Commissioners,  13  Kan.  145;  h.  361,  it  was  held  that  the  supplement  ot 

Jackson  v.  Main,  4  Litt  (Ky.)  322;  Smea-  1880  to  the  act  in  relation  to  telegraph 

ton  V.  Martin,  57  Wis.  364.  oompanies,  authorizing  the  condemnation 

>  Talbot  V.  Hudson,  16  Gray  (Mass.),  of  the  right  of  way,  is  constitutional.    The^ 
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be  taken  by  a  railway  company  for  Hhe  construction  of  side  tracks, 
and  branches  to  mines,^  mills,  manufacturing  establishments,  or  to 
its  own  workshops,  coal^heds,  engine-houses,  stock-yards,  elevators, 
etc.  ;^  and  it  is  no  objection  to  the  exercise  of  such  right  that  the 
land  so  taken  constitutes  a  private  way,  as  it  is  not  the  special  use 
made  of  the  land  taken  which  characterizes  it,  biU  its  canvenierU 
fiecessUy  to  that  part  which  is  for  public  iLse}  Therefore  turn-outs, 
depots,  side  tracks,  turn-tables,  etc.,  being  necessary  conveniences 
in  conducting  the  business  of  a  railroad,  are  included  under  the 
word  ''appendages"  in  an  act  authorizing  the  taking  of  lands  for 
the  construction  of  a  railroad  with  such  ''  appendages "  as  may  be 
necessary.^  But  under  the  power  of  an  incorporated  railway  com- 
pany to  condemn  land  necessary  for  side  tracks,  turn-outs,  or  switches, 
it  has  no  right  to  take  land  for  the  construction  of  an  independent 
branch  road  to  subserve  only  mere  private  interests.  But  it  is  no 
valid  objection  to  the  condemnation  of  a  strip  of  land  for  a  switch  or 
a  side  track  of  a  railway  corporation,  that  the  proposed  track  may 
serve  private  use,  if  in  addition  to  serving  such  use  it  is  also  neces- 
sary for  the  successful  and  convenient  operations  of  the  main  line  of 
the  railroad.  Where  a  railway  corporation  is  limited  by  the  authori- 
ties of  an  incorporated  village  or  town  to  thirty  feet  in  the  centre 
of  a  public  street  in  which  to  locate  its  main  track,  and  it  becomes 
necessary  to  construct  a  switch  or  side  track,  it  is  no  objection  to  the 
condemnation  of  land  for  that  purpose  that  it  runs  perpendicular  to 

iLse  contemplated  by  the  Bapplement  is  a  need  not  be  imposed  in  express  words ;  it 
public  and  not  a  private  use.  Lumbard  may  rest  upon  implication, 
p.  Steams,  4  Cush.  (Mass.)  ($0;  Soudder  ^  Hanrey  o.  Thomas,  10  Watts  (Penn.), 
V.  Delaware  Falls  Co.,  Saxe,  729.  The  68.  But  in  Pennsylvania  and  Maryland, 
term  ''public  nse"  is  flexible,  and  cannot  there  are  special  statutes  authorizing  the 
be  confined  to  public  use  known  at  the  eonstruetion  of  branch  roads  to  mines,  etc 
time  of  framing  the  Constitution.  All  Harvey  v.  Lloyd,  8  Penn.  St.  831 ;  Shoen- 
imprcvemtnts  that  may  he  mttde,  if  useful  berger  i;.  MuUhollan,  8  id.  184;  Northern 
to  the  public,  may  be  encouraged  by  the  ex-  Central  Coal  Co.  v.  Coal  k  Iron  Co.,  87 
ereise  of  eminent  domain^  Any  use  which  Md.  587.  But  in  the  absence  of  statutes 
will  satisfy  a  reasonable  public  demand  for  conferring  such  right,  it  could  not  be  ex- 
facilities  of  travel,  for  transmission  of  in-  ercised.  Such  branches  are  not  such  inci- 
telligenoe  or  of  commodities,  would  be  a  dents  of  the  trunk  line  that  they  can  be 
public  use.  Concord  R.  R.  Co.  v.  Greely,  built  under  the  charter  for  a  main  line. 
17  N.  H.  47  ;  New  Orleans  Tel.  Co.  v,  «  Philadelphia,  &c.  R.  R.  Co.  v.  Wil- 
Southern  Tel.  Co.,  58  Ala.  211.  Com-  liams,  54  Penn.  St.  108. 
panies  in  accepting  the  benefits  of  this  *  Ladd  v.  Maldon,  &c.  Ry.  Co.,  20  L.  J. 
law,  lay  themselves  under  obligation  to  N.  b.  102. 

the  public  to  permit  the  use  of  their  lines        ^  Hannibal,  Ac.  R.  R.  Co.  v.  Mader,  49 

by  all  persons,  under  reasonable  reguk-  Mo.  165. 
tioos.    ThiB  obligation  upon  a  oompany 
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the  main  track,  there  not  being  room  enough  in  the  right  of  way 
along  the  street  for  the  side  track  in  addition  to  its  two  main  tracks. 
To  deny  a  petition  of  a  railway  company  for  the  condemnation  of 
land  for  a  side  track,  it  should  appear  that  the  object  thereby  sought 
is  clearly  an  abuse  of  power,  and  a  taking  of  private  property  for  an 
object  not  required  for  the  convenient  operation  of  the  road.^ 

The  running  of  a  side  track  by  a  railroad  company  to  a  private 
manufacturing  establishment  to  connect  the  business  of  such  estab- 
lishment with  the  main  line  of  the  railroad  is  a  public  use  for  which 
land  may  be  appropriated.  These  establishments  are  very  numer- 
ous, especially  in  Pennsylvania,  along  and  near  lines  of  railroad. 
They  serve  to  develop  the  resources  of  the  State,  they  give  employ- 
ment to  vast  numbers  of  citizens,  and  constitute  a  most  important 
element  in  the  general  wealth  and  prosperity  of  the  community. 
Convenience  and  consequent  cheapness  of  transportation  are  in  most 
cases  essential,  and  in  many  vital  to  their  maintenance.  Moreover, 
considerable  portions  of  the  general  public  are  directly  interested  in 
the  traffic  which  goes  to  them,  and  in  that  which  comes  from  them. 
Hence  they  cannot  be  regarded  as  merely  private  interests,  and 
therefore  without  the  pale  of  that  public  use  for  which  private 
property  may  be  taken  in  the  construction  of  railroads  lawfully 
established  and  actually  used  for  public  purposes.* 

1  Matter  of  B.  &  A.  R.  R.  Co.,  53  N.  Y.  land  expropriated  for  the  purpose  of  a  rail- 
674 ;  In  re  N.  Y.  C.  R.  R.  Co.  v.  M.  O.  L.  road  station  is  used  as  such,  but  a  pri\-atr 
Co.,  63  id.  326;  Chicago,  R.  I.  &  Pacific  business  is  carried  on  in  certain  rooms  by 
R.  R.  Co.  r.  Town  of  I^ake,  71  111.  838 ;  one  who  is  the  agent  of  the  railroad  and 
Smith  V.  Chicago  &  Western  Indiana  R.  R.  receives  his  compensation  in  being  aUowed 
Co.,  105  id.  511;  C.  &  P.  R.  Co.  v,  Speer,  the  use  of  these  rooms,  in  which  railroad 
66  Penn.  St.  325;  In  re  N.  Y.  C.  &  H.  R.  freight  is,  however,  stored  when  necessaiy, 
R.  R.  Co.,  77  N.  Y.  248;  South  Chicago,  &c.  it  is  not  such  a  diversion  by  the  railway 
R.  R.  Co.  V.  Dix,  111.  Sup.  Ct.  1884.  The  from  the  use  for  which  the  land  was  ex- 
following  instructions  given  in  a  case  were  propriated  as  to  authorize  an  action  for 
held  correct :  **  that  the  railroad  company,  damages.  Hoggatt  v.  Vicksbui^,  Shreve- 
under  its  articles  of  incoqwration,  can  only  port,  &  Pacific  R  R.  Co.,  34  La.  An.  624. 
take  property  for  the  purpose  of  a  railroad  *  Getz*s  Appeal,  Penn.  Sup.  Ct.  In 
and  telegraph  line,  and  having  once  con-  N.  Y.  Central  &  Hudson  River  R.  R  Cou 
demned  property,  it  can  use  it  for  any  v.  Manhattan  Gas  Light  Co.,  5  Hun 
purpose  connected  with  its  enterprise.  It  (N.  Y.),  201,  6  id.  149,  68  N.  Y.  826,  it 
can  use  the  pmpei'ty  condemned  of  appel-  was  held  that  a  railway  company  may  take 
lant  for  its  main  or  side  track.  It  can  lanls,  under  the  general  law,  for  the  pnr- 
build  a  de[K)t,  freight-house,  engine-house,  pose  of  laying  tracks  from  its  main  line  to 
or  warehouse,  upon  it  at  any  time  it  its  stock -yards.  "  It  hardly  needs  an  argu- 
chooses,  or  appropriate  it  for  any  railroad  roent,"  said  Davis,  P.  J.,  '*to  establish 
purpose  it  chooses."  Curtis  v,  St.  Paul,  that  in  a  city  like  New  York,  depots  for 
Stillwater,  &  Taylor*s  Falls  R.  R.  Co.,  20  freight,  and  for  vast  number  of  cattlo  and 
Minn.  28.     Where  a  building  erected  on  other  live  stock  that  are  constantly  being 
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Under  a  statute  authorizing  the  taking  of  lands  "  for  the  location, 
construction,  and  convenient  use  of  the  road/'  land  cannot  be  taken 

transported  to  the  city,  are  as  much  within  the  application  of   the  law  of   eminent 

the  purposes  for  which  railroads  are  con-  domain.     A  railroad  corporation    cannot 

stnicted,  and  as  necessary  to  their  opera-  take  land  under  the  right  of  eminent  do- 

tion  as  depots  for  the  accommodation  of  main  for  the  purpose  of  founding  a  town 

passenger  traffic.     The  argument  indeed  or  city  on  the  plea  that  when  founded  it 

is  more  strongly  in  favor  of  the  former,  will  furnish  business  to  the  road  of  the 

for  while  a  railroad  company  might,  with  company.    But  it  is  quite  another  question 

safety  to  itself,  leave  its  passengers  upon  a  if  the  company  be  the  lawful  owner  of 

poblic  street  to  take  care  of  themselves  lands  on  which  it  has  founded  and  erected 

tipon    their  individual   responsibility,   it  a  city,  whether  it  may  not  lawfully  ac- 

could  not  do  so  with  respect  to  the  animals  quire,  under  eminent  domain,  the  lands 

it  transported,   but  must    securely  keep  necessary  to    connect    its    tracks,    being 

them  from  injuring  and  annoying  the  pub-  within  its  lawful  route,  with  that  city. 

lie,  until  proper  delivery  to  owners  or  con-  A  fortiori  would  the  same  reasoning  apply 

signees.     For  the  purpose  of  perfoiming  where  the  track  to  be  laid  was  primarUy  to 

their  duty  in  this  respect  with  greater  erections  within  the  rule  of  necessity,  and 

facility  and  safety  to  the  public,  and  con-  only  incidentally  to  those  which  fall  within 

venience  to  themselves,   the  respondents  the  class  of  business  conveniences.     We 

have  obtained  title  to  the  large. tract  of  are  therefore  of  opinion  that  the  appellants 

land  between  Fifty-ninth  and  Sixty-fifth  are  not  protected  by  the  rule  that  lands 

streets  by  purchase,  and  without  resorting  cannot  be  taken  **for  subsidiary  and  ex- 

to  the  exercise  of  the  right  of  eminent  traordinary  purposes,"  but  that  this  case 

domain.     Upon  a  large  portion  of   this  is  clearly  covered  by  the  ruling  of  the 

land  they  have  erected  extensive  cattle  Court  of  Appeals  in  the  matter  ot  the  Peti- 

depots  and  yards,  and  the  buildings  neces-  tion  of  the  New  York  &  Harlem  R.  R.  Co. 

sarily  connected  with  such  structures,  and  v.  Kip,  46  N.  Y.  646.     Upon  the  point, 

it  is  said  their  design  is  also  to  build  an  that  the  lands  proposed  to  be  taken  are 

elevator,  of  sufficient  dimensions  to  receive  not  necessary,  because  it  might  be  prac- 

1,500,000  bushels  of  grain,  and  an  abattoir  ticable  for  the  respondents  to  lay  their 

sufficient  to  meet  the  requirements  of  the  tracks  upon  their  own  lauds  by  adopting 

city,  in  which  business  is  to  be  carried  on  another  curve,  we  are  not  prepared  to  con- 

by  other  companies  or  persons,  to  whom  cur  with  the  appellants'  counsel.     It  is 

such  establishments  are  to  be  leased.    If  not  a  question  of  possibilities  nor  of  strict 

all  this  be  so,  the  authority  of  the  respond-  practicabilities  within  the  opinion  of  en- 

ent  to  acquire  by  voluntary  purchase  land  gineers.     No  route  was  ever  surveyed  for 

for  these  pur|K>ses,  is  within  the  power  a  railroad  which  was  not  o])en  to  such  ob- 

grauted  by  the  act,  as  was  held  by  the  jections,  and  if  the  right  to  take  lands  was 

court  of  appeals  in  Reus,  k  Saratoga  R.  R.  to  be  determined  by  conflicting  evidence 

Co.  V.  Davis,  48  N.  Y.  187,  and  the  re-  whether,  after  all,  the  tracks  might  not, 

spondents  are  not  seeking  to  obtain  title  with  greater  or  equal  convenience,  be  laid 

by  these  proceedings  to  any  lands  for  such  elsewhere,  the  construction  of  a  road  would 

purposes.     They  do  not  propose  to  erect  be  attended  with  the  most  serious  embar- 

an  elevator  or  an  abattoir  on  the  appel-  rassments.    Reasonable  necessity  must  be 

hint's  land,  but  to  use  it  for  laying  tracks,  shown,  but  a  reasonable  discretion  must 

upon  which  their  cars  will  run  for  the  pur-  be  allowed  to  the  officers  who  locate  the 

poses  of  approach  to  their  cattle  depots  and  tracks  of  a  railroad,  for  it  cannot  be  pre- 

yards,  and  to  the  other  structures  men-  sumed  that  the  corporation  is  unnecessa- 

tioned  ;  and  the  use  for  the  public  purpose  rily  incurring  heavy  expenses  in  obtaining 

of  approaching  structures  for  which  lands  lands,  when  those  it  already  has  would  an- 

might  have  been  taken  in  inviium^  is  none  swer  its  purposes.     We  think  enough  was 

the  less  so  because  their  cars  will  at  the  shown  to  bring  this  case  within  the  rule  of 

siiiue  time  approach  structures  not  within  the  authorities  in  respect  to  this  question. 
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for  the  general  uses  of  the  road  in  addition  to  the  uses  specified  in 

the  statute,^  —  as,  for  dwellings  for  operatives,^  for  a  temporary 

Matter  of  K.  Y.  &  Harlem  R.  R.  Co.  v»  there  is  any  oocaaion  to  decide  tkat  qnea- 
Kip,  43  K.  Y.  446  ;  Hatter  of  Boston  4b  tion  in  this  case.  Theappellantq,  by  their 
Albany  K.  K.  Co.,  58  id.  574.  It  is  not  charter,  are  not  clothed  with  power  to  ex^ 
sought  to  interfere  with  *  the  franchise  of  ercise  the  right  of  eminent  domain.  They 
the  gas  company.'  That  will  remain  in-  do  not  hold  the  lands  in  question  under 
tact,  although  some  portion  of  the  prop-  the  exercise  of  sny  such  power,  but  as  a 
erty  on  which  it  is  exercised  be  taken  for  mere  private  manufacturing  corporation, 
a  public  use.  It  may  be  quite  sound  to  They  are  claimed  to  be  gtuui  public,  be- 
say  that  the  right  of  eminent  domain  does  cause  they  furnish  light  to  a  portion  of 
not  attach  to  cor^xirate  franchises,  and  yet  the  public  streets,  but  they  would  be  none 
be  quite  unsound  to  insist  that  lands  held  the  less  so  if  the  contract  under  which 
b}'  a  corporation  are  exempt  from  its  exer-  they  light  the  streets  was  taken  from  them 
cise.  The  doctrine  insisted  upon  would  and  given  to  another.  Their  public  chano- 
cnsate*a  distinction  between  the  real  estate  ter  springs  out  of  the  nature  of  the  article 
of  artificial  and  natural  persons,  to  the  they  manufacture,  and  t^^e  manner  in 
great  prejudice  of  the  public.  Such  dis-  which  they  deliver  it  to  their  customers, 
tinction  does  not,  and  ought  not  to  exist,  through  mains  and  pipes  in  the  public 
All  lands  in  the  State  are  subject  to  its  streets,  and  the  legal  obligation  they  are 
right  of  eminent  domain,  whenever  the  under  to  furnish  to  all  who  desire  and  who 
exigency  for  its  exercise  arises,  and  no  pay  for  it  along  the  street  where  their 
exemption  grows  out  of  the  mere  fact  of  mains  are  laid.  These  facts  in  themselves 
the  ownership  and  use  of  property  by  a  do  not  make  the  defendants  a  public  car- 
corporate  body.  A  banking-house,  how-  poration,  within  the  sense  of  that  term 
ever  valuable  and  useful,  must  give  way  when  applied  to  that  class  of  corporations 
before  that  power,  whenever  it  stands  as  a  which  is  clothed  by  constitutional  Icgis- 
barrier  in  the  path  of  some  necessary  pub-  lation  with  power  to  exercise  the  right  of 
lie  avenue.  It  is  another  question  how  eminent  domain.  I  think,  therefore,  they 
far  lands  already  devoted  to  public  uses  have  no  more  right  to  claim  that  they  are 
and  held  for  that  purpose,  can  be  taken  shielded  from  tJ^e  exercise  of  that  right, 
under  the  right  of  eminent  domain  for  an-  from  the  nature  of  the  article  mannfac- 
other  public  use.  Even  upon  that  ques-  tured  by  them,  and  the  convenience  or 
tion  I  am  not  prepared  to  say  that  a  use  neoessity  of  its  use  by  the  public  generally, 
of  inferior  necessity  must  not  yield  to  one  than  any  other  private  corporation,  created 
of  clearly  superior  necessity  ;  as  for  in-  to  make  and  vend  to  the  public  any  othar 
stance,  a  horse  railway  to  the  imperious  articles  of  prime  necessity,  —  a  corporation 
neceitsity  of  rapid  transit,  or  a  chartered  to  manufacture  cheap  bread,  for  instanos, 
coach  line  or  turnpike  to  the  necessities  of  or  an  ice  company  in  midsummer.  'The 
a  railroad.  It  was  held,  in  White  River  ftwt  tliat  the  public  have  an  interest  in  the 
Tumiiike  Co.  v.  Vermont  Central  R.  E.  works,  or  the  property,  or  the  object  of  a 
('o.,  21  Vt.  590,  that  there  is  no  implied  corporation,  does  not  make  it  a  public  eor- 
contract  by  the  State,  in  a  charter  of  a  poration.'  Ten  Eyck  v.  Delaware  &  Rari- 
tumpike  or  other  private  corporation,  that  tan  R.  R.  Co.,  18  N.  J.  L.  200  ;  Firsman 
their  prof»erty,  or  even  their  franchise  it-  v.  The  Belviderp  &  Delaware  R.  R.  Co.,  26 
self,  shall  be  exempt  from  the  common  K.J.  L.  148.  The  courts  will  act  ciream- 
liability  of  the  jjiroperty  of  individuals  to  spectly  and  only  on  strong  necessity,  in 
be  taken  for  public  use.  Matter  of  Kfir,  allowing  property  devoted  to  uaes  of  great 
42  Barb.  (N.  Y. )  119.     But  I  do  not  think  public  benefit  to  be  taken;  bat  where  aneh 


1  SpofTord  V.  Bucksport,  Ac.  R.  R.  Co.,    N.  Y.  187  ;  Nashville,  Ac.  R.  R.  Co.  ». 
66  Me.  26.  Oawarden,  11  Humph.  (Tenn.)  848;  State 

<  Kenaselaer,  frc.  R.  R.  Co.  v.  Davis,  48    v.  Mansfield,  28  N.  J.  L.  filO. 
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right  of  way,^  for  gravel-banks,'  for  a  wharf,'  nor  for  the  purpose  of  a 
ferry .^  It  may  take  lands  for  its  stations,  and  for  necessary  and 
convenient  approaches  thereto,^  and  also  for  its  necessary  work- 
shops ;^  but  it  has  been  held  that  the  manufacture  of  railroad  cars  is 
not  so  necessarily  connected  with  the  management  of  a  railroad  as 
to  authorize  a  railroad  company,  by  virtue  of  the  right  of  eminent 
domain,  to  take  lands  compulsorily  for  the  purpose  of  erecting  such 
a  manufactory  thereon.  So  also  in  respect  to  dwelling-houses  to 
rent  to  the  employ^  of  the  company.  But  otherwise  as  to  the  land 
taken  for  storing  temporarily  lumber  used  on  the  road7 

Under  the  provisions  of  a  railroad  charter  authorizing  the  com- 
pany to  take  land  contiguous  to  the  line  of  their  road  for  depots, 
shops,  etc.,  provided  the  amount  so  taken  does  not  exceed  five  acres, 
the  company  cannot  take  without  the  consent  of  the  owner,  as  a 
site  for  a  warehouse,  a  parcel  of  land  four  hundred  yards  from  the 
line  of  their  road,  and  build  a  narrow  track  from  their  road  to  such 
parcel  of  land,  although  the  whole  quantity  required  for  the  site  of 
the  warehouse,  and  the  road  leading  to  it,  would  not  exceed  five  acres.' 
Under  the  power  conferred  upon  a  railroad  corporation  only  "  to 
enter  upon  any  land,  to  survey,  lay  down,  and  construct  its  road ; " 

necessity  is  shown  to  exist,  the  power  to  think,  is  all,  under  the  circumstances,  they 

act  seems  entirely  clear.     lu  this  case  the  are  entitled  to  claim.'* 
property  sought  to  be  taken  is  not,  and         ^  Currier  v.  Marietta,  &c.  R.  R.  Co.,  11 

has  never  been,  in  actual  use  for  the  pur-  Ohio  St.  228. 

poees  of  the  gas  company.     Doubtless,  the         «  New  York,  &c.  R.  R.  Co.  «.  Gunnison, 

use  of  their  lands  in  the  future,  .when  the  1  Hun  (N.  Y.),  496. 
appellants  come  to  need  them,  as  they  an-         a  iron  R.  R.  Co.  v.  Ironton,  19  Ohio 

ticipate,  will  be  more  convenient  without  St.  299. 

the  additional  tracks  of  the  railroad  than         4  Sandford  v.  Martin,  81  Iowa,  67. 
with  them ;  but  the  railroad  now  crosses         6  Nashville,  &c  R.  R.  Co.  v.  Cawardin, 

their  land  with  several  tracks,  and  the  n   Humph.  (Tenn.)  848;   Giesy  v.  Cin- 

addition  of  two  or  three  more,  on  land  ad-  cinnati,  Ac.  R.  R.  Co.,  4  Ohio  St.  808  ; 

joining  the  present  tracks,  does  not  strike  Cather  v.  Midland  Ry.  Co.  17  L.  J.  n.  s. 

us  as  necessarily  destructive  of  the  uses  to  286;  Hamilton  v,  Annapolis,  &c.  R.  R.  Co., 

which  the  appellants  wish  to  put  their  1  Md.  653;  New  York  &  Harlem  R.  R.  Co. 

lands.     The  injury  cannot  be,  as  it  seems  v.  Kip,  46  N.  Y.  546. 
to  us,  so  greatly  enhanced  beyond  what  is         •  Chicap^o,  Burlington,  &c.  R.  R.  Co.  v. 

already  done,  that  their  remaining  land  Wilson,  17  111.  128;  Low  v.  Galena,  &c. 

becomes  useless  to  them.     It  is  to  be  pre-  R.  R.  Co.,  18  id.  824;  Hafinibal,  &c.  R.  R 

sumed  that  they  will  be  protected  to  the  Co.  v,  Muder,  49  Mo.  165.     It  may  also 

extent  that  the  act  provides  for,  in  their  take  a  location  wide  enough  to  admit  of  a 

facilities  of  crossing  and  enjoying  access  to  telegi-aph  line.     Prather  v.  Jeffersonville, 

and  from  the  divided  parcel  of  their  land,  &<;.  R.  R.  Co.,  62  Ind.  16. 
by  the  commissioners,  or  by  the  court  on         ^  Eldridge  v.  Smith,  84  Vt.  484. 
the  coming  in  of  their  report ;  and  this,  we         «  Bird  v.   Wilmington   k  Manchester 

R.  R.  Co.,  8  Rich.  (S.  C.)  Eq.  46. 
▼oL.  I.  — 42 
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"  to  locate  and  construct  branch  roads  from  the  main  road  to  any 
town  or  places  in  the  several  counties  through  which  the  said  road 
may  pass ; "  to  appropriate  land  for  "  necessary  side  tracks,"  and  "  a 
right  of  way  over  adjacent  lands  sufficient  to  enable  such  company 
to  construct  and  repair  its  road,"  —  such  company,  having  located  and 
being  engaged  in  the  construction  of  its  permanent  main  road  along 
the  north  side  of  a  town,  is  not  authorized  to  appropriate  a  tempo- 
rary right  of  way,  for  a  term  of  three  years,  along  the  south  side  of 
the  town,  to  be  used  as  a  substitute  for  the  main  track  while  the 
same  is  in  course  of  construction.^ 

It  is  no  objection  that  there  are  other  lands  in  the  vicinity  which 
would  answer  the  purpose  equally  well,  which  might  be  acquired  by 
purchase ;  as  the  location  of  the  road,  its  buildings,  and  appendages 
is  within  the  discretion  of  the  corporation  and  its  managers,  and 
the  courts  will  not,  except  in  rare  instances,  supervise  it'  The 
company  is  not  confined  to  its  present  necessities,  but  may  take 
such  lands  as  may  be  rendered  necessary  by  the  demands  of  a 
growing  traffic ;  and  if  it  acts  in  good  faith,  and  there  is  no  evidence 
of  malice  or  carelessness,  the  courts  will  not  revise  the  exercise  of  its 
discretion.^  But  under  this  pretence,  it  cannot  acquire  lands  for  the 
purposes  of  speculation,  or  to  prevent  interference  by  competing  lines, 
or  in  aid  of  collateml  enterprises  remotely  connected  with  the  opera- 
tions of  the  road  *  Where  the  charter  or  general  statute  gives  a  rail- 
way authority  to  take  lands  for  the  purpose  of  widening  its  road,  the 
limitation  upon  such  power  is  the  reasonable  necessity  of  the  road.^ 
And  authority  given  to  condemn  lands  "  adjoining  their  road  as  con- 
structed on  their  right  of  way  as  located  "  does  not  apply  to  lands 
which  merely  adjoin  a  side  track.®  It  need  only  take  the  surface  of 
the  land,  and  is  not  obliged  to  take  the  mines  and  minerals.'  Where 
the  statute  prohibits  the  taking  of  a  quarry  for  railroad  purposes 
within  two  hundred  feet  of  a  dwelling-house,  a  shanty  put  up  for 
the  5ole  purpose  of  preventing  the  land  from  being  condemned  will 
not  operate  as  a  protection.^    The  stones  and  gravel  taken  from  one 

>  Currier  v.  Marietta,  Cindnnati,  &c.         »  Beek  v.  United  New  Jersey  R.  R  Co.. 

IL  R.  Co.,  11  Ohio  St.  228.  89  N.  J.  L.  46. 

a  New  York,  &c.  R.  R.  Co.  v.  Kip,  46         •  State*.  United  New  Jersey,  Ac.  R.  R. 

N.  Y.  546.  Co.,  48  N.  Y.  L.  110. 

•  I^ge  V.  Philadelphia,  &c.  R.  R.  Co.,         »  In  re  Huddlesfield  v,  Jacomb^  L.  R. 
8  Phila.  (Penn.)  845.  10  Ch.  92. 

*  Rensselaer  &  Saratoga,  R.  R.  Co.  v.         •  Morris  t».  Schallsville  Branch  of  Win- 
Davis,  43  N.  Y.  137.  Chester,  &c.  R.  R.  Co.,  4  Bush  (Ky.),  44a 
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part  of  the  roadway  may  be  employed  upon  another  part,^  and  where 
a  person  conveys  land  to  a  railway  company  "  for  materials  ...  for 
the  use  and  purposes  of  the  railroad,  and  for  no  other  or  different 
purpose,"  he  cannot  prevent  the  company  from  excavating  the  laud 
to  procure  such  materials,  although  as  a  consequence  the  owner's 
adjoining  land  caves  into  the  pit,  nor  can  he  recover  any  damages 
therefor.^  Lands  lying  outside  the  location,  may  be  condemned  for 
materials  where  the  statute  authorizes  it,  but  the  petition  must  dis- 
close the  use  for  which  the  lands  are  sought ;  ^  but  where  the  statute 
merely  authorizes  a  railway  company  to  take  and  use  such  of  the 
lands  specified  in  its  location  as  may  be  necessary  for  the  purposes 
of  constructing  its  road,  it  does  not  have  authority  to  take  compul- 
sorily  and  permanently,  land  required  only  for  the  purpose  of  exca- 
vating materials  therefrom.^ 

Sec.  227.  Public  use :  Qnestioii  for  the  Coiirt,  when. —  The  ques- 
tion as  to  whether  or  not  a  use  is  public,  so  that  private  property 
may  be  taken  for  its  promotion,  is  prima  fade  for  the  legislature, 
but  is  subject  to  final  revision  by  the  courts.  Indeed,  the  question 
as  to  whether  the  use  is  of  such  a  public  character  as  to  warrant  the 
exercise  of  this  extraordinary  power  is  always  open  to,  and  de- 
pendent upon  the  decision  of  the  courts  ;  *  but  the  legislature  is  the 
exclusive  judge  of  the  agencies  it  will  employ  in  carrying  its  will 
into  effect,®  and  is  the  proper  body  to  determine  as  to  the  necessity 
or  fitness  of  taking  private  property  for  public  use,  and  as  to  the 
extent  and  manner  of  the  appropriation.^    But  in  some  of  the 

1  Chapin  v.  Sullivan    R.   R    Co.    29  87  Md.  687;  Brooklyn  Park  Comm'rs.  v. 

N.  H.  561.  Armstrong,    45    N.   Y.    234 ;    Tyler    v. 

*  Ludlow  r.  Hudson  River  R.  R.  Co.  4  Beacher,  44  Vt.  648  ;  In  re  Deanville 
Hun  (N.  Y.),  289.  Cemetery  Assoc.,  QQ  N.  Y.  669. 

»  Valley  R.  R.  Co.  v.  Bohm,  84  Ohio  «  Deanville  Cemetery  Assoc.,  66  N.  Y. 

St.  114.  669  ;  Matter  of  Fowler,  53  id.  62. 

*  Evensfield  v.  Mid-Sussex  Ry.  Co.,  8  7  People  i\  Smith,  21  N.  Y.  595  ; 
De  G.  &  J.  286.  See  also  N.  Y.  &  Canada  Brooklyn  Park  Comm'rs.  v.  Annstrong,  45 
R.  R.  Co.  V.  Gunnison,  1  Hun  (N.  Y.).  N.  Y.  244;  Water  Works  Co.  v.  Burk- 
496.  hardt,  41  Ind.  864 ;   Holt  v,  Somerville, 

»  Whitman  v.  Wilmington,  Ac  R.  R.  127  Mass.  408  ;  Bloomfield,  &c.  Co.  v, 
Co.,  2  HaiT.  (Del.)  614 ;  Buffalo,  &c  R.R.  Richardson,  63  Barb.  (N.  Y.)  437;  Bray- 
Co.  «.  Brainard,  9  N.  Y.  100 ;  Central  ton  v.  Fall  River,  124  Mass.  95  ;  Haver- 
R.  R.  Co.  V.  Pennsylvania  R  R.  Co.,  81  hiU  Bridge  v.  County  Comm'rs.,  103  id. 
N.  J.  Bq.  476  ;  82  id.  766  ;  Boom  Co.  v.  120;  Eastern  R.  R.  Co.  v.  Boston  &  Maine 
Patterson,  98  U.  S.  40 ;  People  v.  Smith,  R  R.  Co.,  Ill  id.  125  ;  In  re  Mt,  Wash- 
21  N.  Y.  696 ;  Coster  v.  Tide  Water  Co.,  ington  Road.  86  N.  H.  134;  Johnson  v. 
18  N.  J.  Eq.  64 ;  Ford  v.  Chicago,  Itc.  JoHet,  &c.  R.  R.  Co.,  28  111.  202 ;  Bank- 
R.  R.  Co.,  14  Wis.  609  ;  New  Central  head  v.  Brown,  26  Iowa,  540. 
Coal  Co.  V,  Georgff's  Creek  Coal,  Ac.  Co., 
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States  the  Constitution  leaves  the  question  of  the  uecessitj  of  the 
use  to  be  ascertained  by  a  jury ;  ^  and  in  such  cases,  as  well  as  where 
the  act  conferring  the  authority  to  take  the  lands  makes  its  exercise 
conditional  upon  a  jury  finding  that  it  is  necessary,  it  must  be  found  . 
by  them,  not  merely  that  the  taking  of  such  lands  ''was  and  is 
necessary  for  the  purpose  of  constructing  and  operating  said  rail- 
road/' but  also  that  it  is  necessary  for  the  benefit  of  the  public' 
But  where  there  is  no  provision  in  this  respect,  the  necessity  for 
the  taking,  as  well  as  the  selection  of  the  land  to  be  taken,  rests 
in  the  discretion  of  the  corporation.  Thus,  where  the  statute 
authorizes  a  railway  corporation  to  acquire  real  estate,  ''for  the 
purposes  of  its  incorporation,  or  for  the  purpose  of  running  or 
operating  its  road,"  although  there  are  other  lauds  in  the  same 
vicinity  equally  well  adapted  for  the  purpose,  which  possibly  might 
be  acquired  by  purchase,  the  location  of  the  buildings  and  struc- 
tures of  the  company  is  within  the  discretion  of  its  managers,  and 
courts  will  not  ordinarily  supervise  it. 

A  usufructuary  right,  either  temporary  as  to  .its  continuance  or 
limited  as  to  its  character,  does  not  give  to  the  company  the  prop- 
erty which  it  has  a  right,  under  the  statute,  to  acquire.  And  when- 
ever the  proper  running  and  operating  of  its  road,  and  the  interests 
of  the  public,  require  permanent  structures,  it  is  no  objection  to  a 
proceeding  to  acquire  the  land  in  fee,  that  the  company  is  a  lessee 
of  the  premises  for  a  term  of  years.*  And  in  England,  where  a 
railway  company  has  given  notice  to  take  land  for  some  object 
which  is  clearly  within  their  compulsory  powers,  the  court  will 
not  interfere  to  restrain  them  merely  on  the  ground  that  they 
might  obtain  the  same  object  in  some  other  way  without  taking  the 
land.*  The  power  of  the  legislature  in  this  respect,  except  when  re- 
stricted by  the  Constitution,  is  not  subject  to  the  revision  of  the 
coui-ts ;  *  and  it  may  delegate  this  power  to  the  corporation,*  or  it 

1  Horton  v.  Grand  Haveii,  24  Mich,  land,  frc.  R.  R.  Co.,  5  Ohio  St.  146 ;  De 

465.  Varaigne  v.  Fox,  2  Blatchf.  (U.  S.  C.  C.) 

3  Grand  Rapids,  &c.  R.  R.  Co.  v.  Tan  95  ;  Charlestown,  &c.  R.  R.  Co.  v.  Blake, 

Driele,  24  Mich.  409.  6  Rich.  (3.  C.)  634;  Raleigh,  kc.  R.  R. 

»  New  York,  &c.  R.  R.  Co.  v.  Kip,  46  Ca   r.  Davis,  2  D.  &  B.  (N.  C.)  451 ; 

N.  Y.  646.  Malone  v.  Toledo,  84  Ohio  St  541;  People 

«  Lamb  v.  North  London  Ry.  Co.,  L.  v.  Smith,  21  N.  Y.  595 ;  Hin^uun,  kc 

R  4  Ch.  App.  522.  Co.  v.  Noifolh  Co.,  6  Allen  (Mass.),  S53; 

«  Lehmicke  v.  St.  Paul,  &c.  R  R  Co.,  Philadelphia,  Ac.  KR.  Co.  v.  Williams, 

19  Minn.  464  ;  Weir  v.  St.  Paul,  kc.  R.  R.  54  Penn.  St  108  ;  Toledo,  kc  R.  R  Co. 

Co.,  18  id.  155;  Wilkin  v.  St  Panl,  kc  «.  Daniels,  16  Ohio  St  890. 
R.  R.  Co.,  16  id.  271;  Kramer  v,  Clere-         *  Charlestown,  &c.  R  R.  Co.  «.  Blake, 
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may  specifically  designate  the  laud  and  the  estate  therein  to  be 
taken.^ 

Sec.  228.  What  lands,  etc.,  may  be  takexL  —  When  authority  is 
given  to  a  railway  company  to  take  lands  for  the  construction  of  its 
road,  and  no  restrictions  are  placed  thereon,  it  may  take  any  prop- 
erty necessary  for  that  purpose  which  has  not  already  been  devoted 
to  a  public  use.  It  may  take  or  remove  dwelling  houses  on  its 
route,^  rights  of  way,*  even  underground,*  leasehold  estates,^  and  in- 
deed estates  of  all  descriptions,  whether  held  by  persons  under  a 
legal  disability  or  not.^  It  may  take  lauds  used  for  wharves,^  land 
under  water,®  lands  of  the  State,®  or  of  the  United  States,^^  or  lands 
belonging  to  another  corporation.^*  So  it  may  take  materials,  as 
stones,  gravel,  etc.,  from  adjoining  lands  for  the  construction  of  its 

ante  ;   National  Docks  R.  K.  Co.  v,  Cen-         ^  Boston,  &c.  R.  R.  Co.  v.  Old  Colony, 

tral  R.  R.  Co.,  32  N.  Y.  Eq.  755.  R.  R.  Co.,  12  Cuah.  (Mass.)  606. 

*  Brooklyn  Park  Comm'rs.  v.  Armstrong,  *  In  re  N.  Y.  Central  R.  R.  Co.,  77 
3  Lans.  (N.  Y.)  429  ;  affd.  45  N.  Y.  234  ;  N.  Y.  248. 

Rexfonl  9.  Knight,  11  N.  Y.  ;  Hey  wood  *  Indiana  Central  R.  R.  Co.  v.  State, 

V.  New  York,  7  id.  314;   Stockton,   &c.  8  Ind.  421. 

H.  R.  Co.  V.  Brown,  9  H.  L.  Cas.  246  ;  w  Grintner  v.  Kansas  Pacific  R.  R.  Co., 

Gilbert  Elevated  R.  R,  Co.,  in  re,  70  N.  Y.  23  Kan.  642  ;    Union  Pacific  R.  R.  (^o.  v, 

361;  New  York  Elevated  R.  R.  Co.,i7ir«,  Burlington,  &c.   R.  R.   Co.  3   Fed.   R«p. 

70  N.  Y.  327;  Iron  R.  R.  Co.  v.  Ironton,  106;  United  States  r.  Railroad  Bridge  Co., 

19  Ohio  St.  299  ;  Chicago,  &c.  R.  R.  Co.  6  McLean  (U.  S.),  517. 

V.  Lake,  71  111.  333 ;  Cleveland,  &c.  R.  R.  ^i  Bellona    Company's    Case,  3  Bland 

Co.  V.  Speer,  56  Penn.  St.  325  ;  Parke's  (Md.),  442.    Although  the  charter  of  a  cor- 

Appeal,   64  id.    137;    Com.   v.   Franklin  poration  is  a  contract  between  the  State 

Canal  Co.j   21  id.   117;    New  York,  Ac  and  the  cor{>orators,  yet  it,  like  other  con- 

R.  R.  Co.  V.  Young,  33  id.  175;   N.  Y.  tracts,  is  matle  subject  to  the  right  of 

Central  R.  R.  Co.,  in  r«,  66  N.  Y.  407.  eminent  domain  in  the  State  ;    and  the 

*  Brackett  v.  Ohio,  &c.  R.  R.  Co.,  14  property  of  a  corporation  and  its  fran- 
Penn.  St.  241 ;  Wells  v,  Somerset,  &c.  chises  may  therefore  be  taken  for  public 
R.  R.  Co.,  47  Me.  345 ;  Cleveland,  &c.  uses,  like  the  property  of  individuals, 
R.  K  Co.  V.  Speer,  56  Penn.  St  325.  without  violating  the  obligation  of  the 
Unless  forbidden  to  do  so  by  its  charter  contract.  West  River  Bridge  Co.  «.  Dix, 
or  the  general  law.  6  How.  (U.  S.)  507;  Alabama,  &c.  R.  R. 

«  Sixth  Av.  R.  R.  Co.  v.  Kerr,  72  N.  Y.  Co.  r.  Kenny,  39  Ala.  807;  State  v.  Noyes, 

330;  Boston  Gas-light  Co.  v.  Old  Colony,  47  Me.  189 ;    Piorce  v.  Somersworth,*  10 

&c.   R.  R.  Co..  14  Allen  (Mass.),   444  ;  N.  H.  369  ;  Croslev  v.  Hanover,  36  N.  H. 

Galena,  &c.  R.  R.  Co.,  73  111.  494.  404 ;  Miller  v.  New  York,  Ac.  R.  R.  Co., 

*  Baltimore,  Ac.  R.  R.  Co.  «.  Reaney,  21  Barb.  (N.  Y.)  513 ;  Red  River  Bridge 
42  Md.  117;  Brown  v,  Corey,  43  Penn.  Co.  v.  Clarksville,  1  Sneed  (Tenn.),  176; 
St  495.  Armington  v.  Bamett,  15  Vt  745;  White 

»  Cobb  V.  Boston,  109  Mass.  488.  River  Turnpike  Co.  v,  Vermont,  kc.  R.  R. 

.      •  East  Tenn.,  &c.  R.  R.  Co.  v.  Lane,  8  Co.,  21  Vt.  590  ;  James  River,  Ac.  Co.  v. 

Head  (Tenn. ),  63  ;    Alabama,   Ac.   R.  R.  Thompson,  8  Gratt  (Va.)  270.   Authority 

Co.  «.  Kcnney,  89  Ala.  807;  North  Penn.  to  condemn  private  lands  for  use  by  a 

R.  R.  Co.  «.  Davis,  26   Penn.   St.  238  ;  corporation  includes  the  right  to  condemn 

Watson  V.  New  York  Central  R.  R.  Co.,  any  estate  or  interest  therein  for  the  same 

47  N.  Y.  157.  object.     Heyneman  v.  Blake,  19  CaL  579. 


1 


662  EMINENT  DOMAIN.  [CHAP.  XUI. 

road,  and  occupy  such  lands  for  the  preparation  of  materials  taken 
therefrom,  for  the  road ;  ^  and  the  damages  need  not  be  assessed  until 
after  the  materials  are  ascertained.  So  where  the  charter  of  a  rail- 
road company  authorizes  it  to  enter  upon  lands  adjacent  to  its  road- 
way and  occupy  them  *'  for  any  purpose  useful  or  necessary  in  the 
construction  or  repair  of  such  roads,"  and  providing  a  mode  for  the 
assessment  of  damages,  the  company  by  its  workmen  is  entitled  to 

The  right  to  receive  toU  for  the  tran8x»or-  souri  R.  R.  Co.,  31  Mo.  180.  The  legia- 
tation  of  tntvellen  and  others  across  a  lature  are  not  restricted  to  taking  a  mere 
river  on  a  public  highway,  is,  at  common  easement  in  the  land  of  a  citizen  ;  thejr 
law,  a  franchise  of  the  Crown  ;  and  in  the  may  take  the  entire  right.  Railroad  v. 
SUte  of  Georgia  it  belongs  to  the  people  Davis,  2  Dev.  &  B.  (N.  C.)  L.  451.  An 
collectively,  and  may  be  taken.  Young  v.  injury  to  land  which  deprives  the  owner 
Harrisou,  6  Ga.  180.  So  may  a  dwelling-  of  the  ordinary  use  of  it  is  equivalent  to 
house  be  taken.  Wells  v.  Somei-set,  &c.  a  "taking"  of  the  land;  and  where  no 
R.  R.  Co.,  47  Me.  845.  And  a  mill-priv-  compensation  is  provided  for  or  made  to 
ilege.  The  creation  of  a  great  mill-power  the  owner  for  the  injury  sustained,  he  is 
is  a  public  use,  for  which  private  property  entitled  to  recover  damages  for  such  in- 
may  be  taken  under  the  Constitution ;  and  jury.  Hooker  v.  Canal  Co.,  14  Conn.  146. 
the  decision  of  the  legislature  as  to  whether  Injuries  by  backing  water  by  dams,  etx:., 
the  use  is  a  public  one  is  presumptively  upon  the  land  of  another  seem  to  be 
correct.  Hazen  v.  Essex  Co.,  12  Cush.  embraced  within  the  constitutional  in- 
(Mass.)  475.  A  franchise  to  build  and  hibition  against  injuring  property  by 
maintain  a  bridge  may  be  taken  for  a  high-  legislative  authority  without  making  corn- 
way,  whenever  the  legislature  deem  that  pensation.  Wabash,  &c  Canal  v.  Spears, 
the  public  exigencies  require  it,  reason-  16  Ind.  441.  A  divestiture  of  vested 
able  compensation  being  made.  Cen-  rights  may  be  effected  not  only  by  a 
tral  Bridge  v,  Lowell,  4  Gray  (Mass.),  474.  change  or  destruction  of  the  title  to  the 
Indeed,  the  legislature  has  general  power  property,  but  also  by  a  destruction  of  the 
to  pass  laws  providing  for  .measures  of  in-  property  itself.  Cash  v.  Whitworth,  IS 
ternal  improvement  of  the  public  rivers  La.  An.  401.  A  partial  destruction,  or 
and  other  highways  within  the  limits  of  diminution  of  value,  is  a  taking  of  private 
the  State,  subject  only  to  the  restrictions  property.  Glover  v.  Powell,  10  N.  J.  Eq. 
and  limitations  in  the  Constitution.  One  (2  Stock.)  211.  To  convert  a  common 
of  these  restrictions  is,  that  private  prop-  highway  into  a  railroad  is  to  impose  an 
erty  shall  not  be  taken  or  applied  to  the  additional  burden  upon  the  land  to  the 
public  use  without  just  compensation,  injury  of  the  owner  in  fee,  and  is  a  taking 
This  clause  applies  to  property  of  a  of  his  property  within  the  meaning  of  the 
specific,  fixed,  and  tangible  nature,  cap-  provision  of  the  Constitution,  which  for- 
able  of  being  had  in  possession  and  trans-  bids  such  taking  without  comjiensation. 
mittpd  to  another,  as  houses,  lands,  and  The  State  and  municipal  authorities  corn- 
chattels.  Homochitto  River  v.  Withers,  bined  cannot  confer  uj^n  a  railroad  com- 
29  Miss.  21.  Theri^htof  the  owner  of  a  pany  the  right  to  construct  their  road 
lot  in  a  town  or  city  to  the  use  of  the  upon  a  highway  without  the  consent  of 
adjoining  street  is  as  much  property  as  the  owner  of  the  fee,  or  making  him  com- 
the  lot  itself;  the  owner  of  the  lot  cannot  pensation.  Williams  v.  New  York  Cen- 
l)e  deprived  of  this  right  by  the  obstruc-  tral  R.  R.  Co.,  16  N.  Y.  97. 
tion  of  the  street  without  compensation.  ^  Vt.  Central  R.  R.  Co.  r.  Baxter,  22 
It  is  immaterial  in  such  case  whether  the  Vt  865.  But  see  N.  Y.,  Ac.  R.  R  Co.  ». 
owner  of  the  lot  owns  to  the  middle  of  the  Gunnison,  1  Hun  (N.  Y.),  496. 
street  or  not.     Lackland  v.  North  Mia- 
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enter  upon  lands  adjacent  to  its  roadway,  and  erect  temporary  build- 
ings for  the  accommodation  of  its  workmen,  —  including  stables, 
wagon-houses,  blacksmith-shops,  hog-pens,  etc.,  —  provided  it  takes 
no  more  land  than  is  necessary  for  its  purposes.  In  a  Pennsylvania 
case  ^  which  involved  these  questions,  Kennedy,  J.,  said :  "  It  might 
in  many  cases  be  utterly  impracticable  to  accomplish  the  construc- 
tion of  a  railroad  without  such  authority.  The  legislature,  having 
granted  in  express  terms,  the  right,  with  the  power  and  authority  to 
construct  the  road,  must  be  presumed  to  have  likewise  granted  every 
incidental  power  and  authority  necessary  to  be  exercised  in  order  to 
carry  the  power  expressly  granted  into  effect,  subject  however  to  such 
qualifications  as  may  be  mentioned  in  the  act."  *  So  it  may  take 
springs  near  its  road  for  a  supply  of  water  for  its  engines,  when  it 
cannot  be  otherwise  obtained.®    So  it  may  cross  highways  *  or  a  turn- 

1  Lauderbrun  v,  Duffy,  2  Peun.   St  Johns.  Ch.  (N.  Y.)  162;  Swin ton  Water 

898.  Works  Co.  v,  W.  &  B.  Canal  Co.,  L.  B. 

«  Vt.   Central    R.  B.   Co.    v,   Baxter,  7  Eng.  k  Ir.  Ap.  Cas.  697;  Campbell  v. 

ante.  Seaman,  63  N.  Y.  568.     Danforth,  J., 

*  Strohecker  v.  Alabama,  &c.  R.  R.  said :  ''  Each  riparian  owner  has  the  use 
Co.,  42  Ga.  509.  But  it  must  have  the  of  the  water  ad  lavandum  et  portandum 
same  condemned,  and  pay  for  it;  and  it  for  domestic  purposes  and  his  cattle, 
has  no  right,  by  means  of  pipes  or  other-  though  some  poition  be  exhausted,  and 
wise,  to  divert  the  water  of  a  stream  for  its  this  without  regard  to  the  effect  upon  the 
uses,  to  the  detriment  of  a  lower  mill*  lower  owner.  He  may  use  for  irrigation 
owner.  Thus,  in  Garwood  v.  ^.  Y.  Cen-  or  manufacturing ;  but  this  privilege  is 
tral,  &c.  R.  R.  Co.,  83  N.  Y.  400,  88  connected  with  the  land  through  which 
Am.  Rep.  452,  a  railway  company,  which  the  stream  nms,  and  cannot  be  exercised 
was  a  riparian  owner,  diverted  the  water  if  thereby  the  lawful  use  of  the  water  by  a 
of  a  creek  for  its  use  in  furnishing  water  lower  proprietor  is  interfered  with  to  his 
to  its  locomotives,  so  as  to  perceptibly  injury.  Miner  v.  Gilmour,  12  Moore's 
reduce  the  volume  of  water  flowing  there-  P.  C.  156 ;  Tyler  v.  Wilkinson,  4  Mason, 
in,  and  to  materially  reduce  the  grinding  397.  The  railroad  company  did  not  merely 
power  of  the  mill  of  plaintiff,  a  riparian  use  the  water,  returning  it  to  the  stream, 
owner  below  the  railroad  company,  and  in  but  diverted  it  from  the  land.  The  fact 
consequence  thereof  he  sustained  damage  that  plaintiff,  as  well  as  the  railroad  com- 
to  a  substantial  amount.  It  was  held  that  pany,  used  the  water  for  artificial  pur- 
plaintiff  was  entitled  to  an  injunction  re-  poses,  would  not  affect  plaintiff's  rights, 
straining  the  railroad  company  "from  The  case  presents  no  exception  to  the 
diverting  the  water  to  the  injury  of  plain-  rule,  that  a  riparian  proprietor  has  no 
tiff."  The  cases  Elliott  t>.  Fitchburg  R.  R.  right  to  divert  any  part  of  the  water  of 
Co.,  10  Cush.  (Mass.)  191;  Earl  of  Sand-  the  stream  into  a  course  different  from 
wich  V.  Great  Northern  Ry.  Co.,  L.  R.  10  that  in  which  it  has  been  accustomed  to 
Ch.  Div.  707,  distinguished.  In  such  a  flow,  for  any  purpose  to  the  prejudice  of 
case  preventive  relief  is  proper.  2  Story's  any  other  riparian  proprietor.  This  is  the 
Eq.  Jur.  §  927;  Gardner  v.  Newburgh,  2  doctrine  of  the  civil  and  the  common  law. 


*  Subject  to  the  duty  of  making  com-    v.  Montclair  B.  B.  Co.,    35   K.  J.  Li 
pensation  to  the  owner  of  the  fee.    State    828. 
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pike  road.^    But  witboat  express  authority  it  cannot  take  a  highway 
longitudinally  unless  it  i$  absolvidy  necessary  ;  and  the  presumption 

an<l  it  stands  upon  the  familiar  maxim,  sic  caused  by  the  natural  flow  of  the  sarfac« 

titere  hu)  ut  ncn  aiienum  IctdasJ'*  Nor  have  water  incident  thereto,  yet  he  has  not  tiie 

they  the  right  to  concentrate  the  sorface  right  to  collect  the  surfai'e  venter  on  his 

water  on  their  lands  and  discharge  it  on  own  land  into  a  ditch,  culrert,  or  other 

the  lands  of  adjoining  owners,  even  though  artificial  channel,  and  discharge  it  U(ion 

it  wuuld  naturally  flow  there.    McCormack  the  lower  land  to  its  injury.  And  if  he  does 

r.   Kansas  City,  &c.   R.  R.  Co.,  70  Mo.  this,  and  continues  it  adversely  nnder  a 

u59 ;    35  Am.  Hep.  431.     In  Rathke  v.  claim  of  right  for  more  than  twenty  years, 

Ganlner,  134  Ma.ss.  14,  the  defendant,  the  he  thereby  acquires  a  right  which  is  in 

manager  of  a  railroad,  claimed  the  right  the  nature  of  a  servitude  or  easement  upon 

to  collect  water  in  a  ditch  and  dischaige  the  lower  land.     White  v.  Chapin,  12  Al- 

it  upon  the  lands  of  a  plaintiff,  where  it  len  (Mass.),  516 ;  Cnrtis  v.  Eastern  R.  R. 

had  not  been  accustomed  to  flow,  on  the  Ca,  14  id.  55,  and  98  Mass.   428.     As 

ground  that  it  was  necessary  to  the  proper  between  adjoining  landowners,  therefore, 

consti*uction  and  maintenance  of  the  rail-  if  one  owner  thus  discharged  water  through 

road.     It  was  held  that  if  the  right  ex-  an  artificial  channel  npon  the  lower  land 

isted  it  constituted  an  easement  to  which  of  the  other,  and  if  he  claimed  the  right 

plaintiff's  land  was  subject     As  between  to  do  so,   either   by  grant  or   prescrif >- 

the  owners  of  contiguous  estates,   it  is  tion,  the  right  to  an  easement  would  Ite 

settled  in   this  commonwealth  that  the  concerned  in  the  case.      Nor  has  it  the 

right  of  an  owner  of  land  to  occupy  and  right  to  erect  embankments  to  divert  the 

improve  it  as  he  may  see  fit,  either  by  waters  overflowing  from  a  natural  stivam 

erecting  structures  or  by  changing  the  in  time  of  freshets  and  turn  it  upon  the 

surface,  is  not  restricted  by  the  fact  that  lands  of  others.     Shane  v.  Kansas  City, 

such  use  of  his  own  land  will  cause  sur-  ftc.  &  R  Co.,  71  Mo.  237;  36  Am.  R4>p. 

face  water  to  flow  over  adjoining  lands  in  480  ;   Gilham  v.  Madison  Co.  R.  R.  Co., 

greater  quantities  or  in  other  directions  49  111.  487.      In  Gormley  v.  Sanford,  52 

than  it  was  accustomed  to  flow.     If  by  lU.    160,    Lawrrkcb,   J.,   said :     "  This 

this  use  the  adjoining  land  is  damaged,  it  question  has  already  been  decided  by  this 

is  damnum  absque  injuria,      Gannon  v.  court  in  Gillham  v.  Madison  Co.  R.  R.  Co. 

Haigadon,  10  Allen  (Mass.),  106.    This  .  .  .  In  the  opinion  filed  in  that  case  we 

right  exists  in  the  owner  by  virtue  of  his  said,  although  there  was  a  conflict  of  au- 

dominion  over  his  own  soil,  and  not  by  thorities  among  the  courts  of  this  countnr, 

virtue  of  any  easement  or  servitnde  over  yet  the  rule  forbidding  the  owner  of  the  ser- 

the  lower  land.  That  this  is  so  is  clear  from  vient  heritage  to  obstruct  the  natnral  flow 

the  fact  that  the  adjoining  owner  may  of  surface  water  was  not  only  the  clear  and 

himself  erect  such  structures  or  take  such  well-settled  rule  of  the  civil  law,  but  had 

measures  as  he  sees  fit  on  his  own  land  to  been  generally  adopted  in  the  common - 

divert  the  surface  water  and  prevent  its  law  courts  both  of  this  country  and   in 

flowing  upon  his  land ;  and  in  so  doing  he  England.     Various  cases  bearing  on  each 

does  not  violate  or  obstruct  any  easement  side  of  the  question  are  cited  in  that  opin- 

of  the  owner  whose  land  is  of  a  higher  leveL  ion,  and  it  is  not  necessary  to  cite  them 

Bates  P.  Smith,  100  Mass.  181.    See  Parks  again.     This  rule  was  thought  by  this 

V.  Newburyport,  10  Gray  (Mass.),  28.    But  court,  in  that  case,  to  rest  upon  a  sound 

there  is  the  well-settled  distinction,  that  basis  of  reason  and  authority,  and  was 

although  a  man  may  make  any  fit  use  of  adopted.     We  find  nothing  in  the  aigu- 

his  own  land  which  he  deems  best,  and  ment  or  authorities  presented  in  the  pres- 

will  not  be  responsible  for  any  damages  ent  case  to  shake  our  confidence  in  the 


1  Baltimore,  Ac.  Turnpike  Co.  v.  Union    ing  cannot  be  r^^rded  as  a  condemnation 
R:  R.  C^.,  35  Md.  224.    And  such  cross-    of  the  franchise  of  the  tompike  company. 
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is  in  favor  of  the  public,  and  against  the  necessity  for  the  taking ; 
and  the  question  is  not  one  of  expediency  or  of  expense,  but  of  prac- 
tical necessity,  to  give  eflfect  to  the  grant.^ 

conclusiou  at  which  we  then  arrived.  In  confess,  for  myself,  that,  like  Mr.  Justice 
our  jndgment,  the  reasoning  which  leads  Lawrence,  I  am  unable  to  perceive  the 
to  the  lule  forbidding  the  owner  of  a  distinction  between  surface  water  coming, 
field  to  overflow  an  adjoining  field  by  ob-  as  he  says,  from  the  clouds,  and  that  which 
structing  a  natural  water-course  fed  by  rises  in  a  spring,  especially  in  this  case, 
remote  springs,  applies  with  equal  force  where  the  surface  water  comes  from  the 
to  the  obstruction  of  a  natural  channel  Rocky  Mountains,  a  thousand  miles  from 
through  which  the  surface  waters,  derived  where  the  overflow  of  the  Missouri  River 
from  the  rain  or  snow  falling  on  such  occurs,  occasioned,  as  it  is,  not  by  rains  or 
field,  are  wont  to  flow.  What  difference  snows  in  its  vicinity,  but  by  the  melting 
does  it  make  in  principle  whether  the  of  snows  upon  the  mountains,  and  by  the 
water  comes  directly  upon  the  field  from  accession  of  a  thousand  tributary  streams. 
the  clouds  above,  or  has  fallen  upon  re-  But  it  must  be  considered  as  well  set- 
mote  hills,  and  comes  thence  in  a  running  tied,  that  this  overflow  of  the  Missouri 
stream  upon  the  surface,  or  rises  in  a  is  what  is  in  law  termed  'surface  water.' 
spring  upon  the  upper  field  and  flows  upon  In  Kauffman  v.  Griesemer,  26  Penn.  St. 
the  lower  ?  The  cases  asserting  a  diflerent  408,  the  instructions  of  the  judge  who 
Tide  for  surface  waters  and  running  streams  tried  the  case  were,  that  the  water  which 
furnish  no  satisfactory  reason  for  the  dis-  the  defendant  obstructed  was  not  a  living 
tinction.  It  is  suggested  in  the  argument,  stream,  but  came  from  rains  and  snows ; 
if  the  owner  of  the  superior  heritage  has  a  but  that  the  accustomed,  though  not  con- 
right  to  have  his  surface  watei-s  drain  upon  tiDuous,  flowage  of  such  water  was,  in  the 
the  inferior,  it  would  follow  that  he  must  eye  of  the  law,  a  stream,  and  no  more  to 
allow  them  so  to  drain,  and  would  have  be  obstructed  than  if  it  was  a  channel  of 
no  right  to  use  and  exhaust  them  for  his  a  continuous  stream  that  never  failed. 
own  benefit,  or  to  drain  them  in  a  diflerent  These  instnictions  were  approved  by  the 
direction.  We  do  not  see  why  this  result  Supreme  Court,  and  that  court  observed 
should  follow.  The  right  of  the  owner  of  that :  *  The  plaintifis  had  no  right  to  in- 
the  superior  heritage  to  drainage  is  based  sist  upon  his  receiving  waters  wliich  na- 
simply  on  the  principle  that  nature  has  ture  never  intended  to  flow  there,  and 
ordained  such  di'ainage ;  and  it  is  but  against  any  contrivance  to  reverse  the 
plain  and  natural  justice  that  the  indi-  order  of  natui-e  he  might  peaceably  take 
vidual  ownership  arising  from  social  laws  measures  of  protection.'  In  Martin  v. 
should  be  held  in  accordance  with  pre-  Riddle,  26  Penn.  St.  415,  Judge  Lowkie 
existing  laws  and  arrangements  of  nature,  says  :  '  Where  two  fields  adjoin,  and  one 
As  water  must  flow,  and  some  rule  in  re-  is  lower  than  the  other,  the  lower  must 
gard  to  it  must  be  established  where  land  necessarily  be  subject  to  all  the  natural 
is  held  under  the  artificial  titles  created  flow  of  water  from  the  upper  one.  The 
by  human  law,  there  can  clearly  be  no  inconvenience  arises  from  its  position. 
other  rule,  at  once  so  equitable  and  so  .  .  .  Hence,  the  owner  of  the  lower 
easy  of  application,  as  that  which  enforces  ground  has  no  right  to  erect  embank- 
natural  laws.  There  is  no  surprise  or  ments  whereby  the  natural  flow  of  the 
hardship  in  this,  for  each  successive  owner  water  from  the  upper  ground  shall  be 
takes  with  whatever  advantages  or  incon-  stopped,  nor  has  the  owner  of  the  upper 
▼eniences  nature  has  stamped  upon  his  ground  a  right  to  make  any  excavations 
land."  In  Shane  v.  Kansas  City,  &c.  or  drains  by  which  the  flow  of  water  is 
R.  R.  Co.,  afUe,  Naptox,  J.,  said:   "I  diverted  from  its  natural  channel,  and  a 


^  Stater  V,  Montclair  R.  R.  Co.,  ante;    Minn.  149.     See  Baxter  v.  Spuyten  Dny- 
Kaiser  v.  St   Paul,   &c.   R.  R.   C«.,    22    vil,  kc.  R.  R.  Co.,  61  Barb.  (N.  Y.)  428. 
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A  grant  of  power  to  accomplish  aoy  particular  enterprise  of  a 
public  natui*e  carries  with  it,  so  far  as  the  grantor's  own  power 

new  channel  made  on  the  lower  ground  ;  general  superficies  of  the  surrounding  land, 

nor  can  he  collect  into  one  channel  waters  from  which  the  water  is  collected  into  one 

usually  flowing  off  into  his  neighbor's  field  channel ;  or  it  may  be  artificial,  as  in  case 

by  several  channels,  and  thus  increase  the  of  a  ditch  or  other  artificial  means  used  to 

wash   upon   the  lower  fields.'     The  Su-  divert  the  water  from  its  natural  channel, 

prerae  Court  of  Ohio,  in  Butler  v.  Peck,  or  to  carry  it  from  low  lands,  from  which 

16  Ohio  St.  843,  unhesitatingly  adopted  it  will  not  flow  in   consequence  of  the 

the  principle  thus  decided    in  Pennsyl-  natural   formation  of  the  surface  of  the 

vania.      The  question  in  that  case  was  surrounding  land.    It  is  an  ancient  water* 

'whether  an  owner  of  land  having  upon  course  if  the  channel  through  which  it 

it  a  marshy  siuk  or  basin  of  water,  which  naturally  runs  has  existed  from  time  Im- 

basin,  as  to  a  considerable  portion  of  the  memorial.     Whether  it  is  entitled  to  be 

water  collected  on  it,  has  no  outlet,  may  called   an  ancient  water-course,  and    as 

lawfully  throw  such  water  by  artificial  such  legal  right  can  be  acquii^  and  lost 

drains  upon  the  land  of  an  adjacent  pro-  in  it,  does  not  depend  upon  the  quantity 

prietor.'    The  court  say:  'We  are  clear  of  water   it  dischai^ges.      Many  ancient 

tliat  no  such  right  exists.     It  would  sane-  streams  of  water,  which,  if  dammed  off, 

tion  the  creation,  by  artificial  means,  of  a  would  inundate  a  large  region  of  country, 

servitude  which  nature  has  denied.     The  are  dry  for  a  great  portion  of  the  year.     If 

natural  easement  arises  out  of  the  relative  the  face  of  the  country  is  such  as  necea- 

altitudes  of  adjacent  snrfaces  as  nature  sarily  collects  in  one  body  so  lai^  a  quan- 

made  them,  and  those  altitudes  may  not  tity  of  water,  after  heavy  rains  and  the 

be  artificially  changed  to  the  damage  of  melting  of  laige  bodies  of  snow,  aa  to  re- 

an  adjacent  proprietor.'     In  North  Caro-  quiro  an  outlet  to  some  common  reservoir, 

lina,  the  Supreme  Court,  in  Overton  v,  and  if  such  water  is  regularly  dischai^ged 

Sawyer,  1  Jones  L.  808,  observed  :  '  The  through  a  well-defined  channel,  which  the 

defendant  had  a  right  to  have  the  water  force  of  the  water  has  made  for  it«elf,  and 

allowed  to  pass  off  his  land  through  the  which  is  the  accustomed  channel  through 

natural  drain  ;    and  when  the  plaintiff',  which  it  flows  and  has  flowed  from  time 

by  means  of  the  embankment  across  this  immemorial,  such  channel  is  an  ancient 

natural  drain,  obstructed  the  water  and  natural  water-course.'     The  court  iher^ 

interfered  with  this  right,  this  latter  (the  fore  held  that  where  the  surface  of  the 

defendant)  had  a  cause  of  action  against  ground  is  such  as  to  collect  water  at  dif- 

the  former  for  causing  the  obstruction.'  ferent  seasons  of  the  year  to  an  extent 

What  is  said  by  the  Court  of  £rrors  in  which  requires  an  outlet,  and  if  such  is 

New  Jersey,  in  the  case  of  fUirl  v.  DeHart,  always  the  case  in  times  of  heavy  rains 

12  N.  J.   Eq.  280,  seems  to  conform  to  and  melting  snow,  and  if  that  flow  of 

Mr.  Justice  Lawrence's  views  in  the  Illi-  water  produced  a  natural  channel  through 

nois  case  we  have  cited,  and  to  apply  to  the  lands  of  different  persons  where  such 

the  slough,  or  swale,  or  hollow,  through  accumulated  surplus  water  has  always  been 

which  the  waters  of  the  river  passed  when  accustomed  to  run,  a  court  of  equity  would 

they  overflowed  its  banks,  and  across  which  protect  such  channel  from  obstruction  to 

the  defendant's  road  was  built.   The  Chan-  the  injury  of  any  one  through  whose  land 

cellor  says :    *  The  facts  admitted  in  the  it  runs.     This  corresponds  with  the  view 

answer  show  that  this  is  an  ancient  stream  of  the  jndge  in  Kautfman  v.  Griesemer. 

or  water-course,  and  that  it  is  a  natural  The  judge  who  tried  this  case  observes : 

water-course,  in  the  etymological  use  of  'The  declaration  speaks  of  a  stream  ol 

the  term.     A  water-course  is  deflned  to  be  water  being  used  to  flow.    There  is  no 

a  channel  or  canal  for  the  conveyance  of  stream,  in  the  usually  received  sense  of 

water,  particularly  in  draining  lands.     It  that  word,  as  being  a  continuous  flowage 

may  be  natural,  as  when  it  is  made  by  the  of  water.     The  water  that  flowed  down 

natural  flow  ol  the  water  caused  by  the  was  such  as  came  from  springs  which  do 
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extends,  an  authority  to  do  all  that  is  necessary  to  accomplish  the 
principal  object.     Thus,  under  a  charter  authorizing  the  construction 

not  aeem  ever  to  have  had  a  contlnaous  larly  to  the  decisions  in  Louisiana,  as  they 
flow  that  reached  defendant's  land,  and  are  unifoimly  in  conformity  with  the  prin- 
such  as  came  from  rains  and  snows.     But  ciples  of  the  cases  already  cited  from  Penn- 
the  accustomed,  though  not  continuous,  sylvania  and  other  States.     On  the  other 
flowage  of  water,  is  a  stream  in  the  eye  of  hand,  the  cases  in  Massachusetts  and  sev- 
the  law,  and  its  channel  is  no  more  to  be  eral  other  of  the  New  England  States,  fol- 
obstructed  than  if  it  was  the  channel  of  a  lowing  the  case  of  Gannon  v.  Hargadon, 
stream  that  never  failed.  .  .  .  Whatever  10  Allen,  106,  adopt  the  rule  of  allowing 
is  the  natural  direction  of  the  excess  of  every  proprietor  to  control  surface  water 
waters  in  floods  and  freshets,  as  in  seasons  as  he  pleases,  without  regard  to  coutigu- 
of  ordinary  water,  must  be  left  as  nature  ous  proprietors.     Still,  as  even  in  these 
has  made  it.    No  one  has  a  right  to  divert  States  this  right  is  carefuUy  distinguished 
it  from  himself  and  cast  it  upon  his  neigh-  from  similar  rights  where  a  water-course 
bur,  to  save  himself  at  the  expense  of  exists  by  grant  or  prescription,  it  is  not 
another.'    Of  course  the  immemorial  usage  entirely  certain    how   the    courts  would 
spoken  of  in   the  New  Jersey  case  can  apply  these  doctrines  to  a  case  like  the 
hardly  be  claimed  here,  since  there  was  present.     So,  in  New  York,  the  general 
no  witness  in  the  case  who  spoke  of  having  principle  asserted  in  Gannon  v.  Hargadon 
any  knowledge  of  the  river  floods  beyond  seems  to    be  maintained   in  Goodale  v. 
thirteen  years  before  the  trial ;   but  the  Tuttle,  29  N.  Y.  459,  where  Judge  Denio 
question  as  to  this  slough  being  the  natural  says  :    '  In  respect  to  the  running  off  of 
channel  through  which  the  waters  of  the  surface  water,  ...  I  know  of  no  prin- 
Missouri  River  passed  in  times  of  floods  ciple  which  will  prevent  the  owner  of  land 
Mras  put  to  the  jury,  in  an  instruction  from  tilling  up  the  wet  and  marshy  places 
g^ven  by  the  court,  and  was  found  by  the  in  his  own  soil  for  its  amelioration  and 
jury ;  and  upon  the  evidence  submitted  his  own  advantage,  because  his  neighbor's 
they  could  not  have  found  otherwise  than  land  is  so  situated  as  to  be  incommoded 
they  did,  for  upon  this  point  all  the  wit-  by  it.'    This  is  a  mere  reiteration  of  the 
nesses  were  agreed,  though  they  could  not  doctrine  of  suave  qui  petU,  or,  as  popu- 
speak  of  time  immemorial,  beyond  which  larly  translated  into  our  yemacular,  *  the 
the  memory  of  man  did  not  reach.     The  devil  take  the  hindmost.'    We  prefer  that 
principles  which  are  at  the  bottom  of  this  asserted  by  this  court  in  Laumier  v.  Fran- 
case,  if  taken  from  the  civil  law, — a  sys-  cis,  and  repeated  in  McCormick  v.  K.  C, 
tern  which,  as  Judge  Dillon  remarks  in  St.  Jo.  &  C.  B.  R.  R.     Nor  do  we  think 
Livingston  v.  McDonald,  '  embodies  the  that  equitable  and  just  principles,  as  we 
accumulated  wisdom  and  experience  of  the  understand  it,  will  materially  retard  agri* 
reflned  and  cultivated  Roman  people  for  a  cultural  operations  or  improvements.    The 
thousand  years,  and  though  not  binding  facts  in  the  present  case  show  that  the 
as  authority,  is  of  great  service  to  the  in-  defendant  could  have  built  a  rock  culvert 
quirer  after  the  principles  of  natural  jus-  at  the  crossing  of  this  hollow,  at  about 
tice  and  right,'  and  from  which  many  of  the  same  cost  with  the  dirt  embankment, 
the  usages  of  the  common-law  and  equity  The  engineer  seems  to  have  been  misled 
courts,  both  in  England  and  this  country,  by  the  dry  and  rich  soil  which  extended 
are  derived,  —  were    recognized    by  this  to  the  very  bottom  or  lowest  part  of  the 
court  as  early  as  the  case  of  Ijaumier  v.  swale,  portions  of  which  were  in  cultiva- 
Francis,  23  Mo.  181,  in  which  the  opinion  tion  ;  and  although  the  road  was  equally 
of  this  court  was  delivered  by  Judge  Leon-  strong  and  safe  with  a  rock  culvert  or  a 
▲RD,  when  associated  with  Judges  Scott  dirt  embankment,  the  engineer  preferred 
and  R7LAND,  all  three  of  whom  are  well  the  latter,  as  *  not  so  liable  to  wash  out 
known  in  this  State,  and  have  been  in  the  when    floods  come,   and  drift-wood  and 
front  rank  of  our  most  eminent  jurists,  other  debris  fill  the  culvert  and  injure  it 
We  deem  it  unnecessary  to  refer  particu-  or  the  bank  adjoining  it.'    The  first  in* 
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of  a  railroad  *'  to  the  place  of  shipping  lumber "  on  a  tide-water 
river,  the  right  of  location  is  not  restricted  to  the  upland  or  the 
shore,  but  the  road  may  be  extended  across  the  flats,  and  over  tide 
water  to  a  point  at  which  lumber  may  conveniently  be  shipped.* 
A  general  power  to  a  corporation  to  construct  a  road  and  bridges 
between  given  termini,  the  natural  and  convenient  route  of  which 
would  pass  several  navigable  streams,  authorizes  the  corporation  to 
construct  bridges  over  such  navigable  streams,  in  a  manner  that  will 
not  destroy  the  navigation  of  them.  The  power  must,  nevertheles:>, 
be  exercised  discreetly,  and  with  a  due  regard  to  the  privileges  of 
others.^  So  authority  to  a  corporation  to  construct  a  canal  to  the 
river,  and  thei"e  to  build  wharves,  gives  them  no  right  to  build 
wharves  so  as  to  cut  ofiF  a  street  dedicated  to  the  public,  thereby 
preventing  that  access  to  the  water  which  had  been  previously  en- 
joyed, —  the  legislature  not  having  given  that  right  in  terms.' 

Under  the  charter  of  a  railroad  company  providing  that  lamis, 
when  required  by  the  company  for  the  purposes  of  the  i-oad,  may 
be  taken  at  a  valuation,  the  corporation  alone  is  not  allowed  to 
determine  what  is  required  for  such  purposes;  otherwise  parcels 
of  land  might  be  obtained,  upon  payment  of  compensation,  for 
purposes  of  speculation  or  even  malicious  gratification.  Hence 
an  application  by  it  for  the  appointment  of  commissioners  to  assess 
the  value  of  land  should  set  forth  the  particular  purpose  for  which 
it  is  needed,  and  should  be  accompanied  with  affidavits  or  other 
evidence  showing  that  the  occasion  exists  for  the  appointment 
If  the  land-owner  traverses  the  propriety  of  the  occasion,  or  its 
existence,  a  preliminary  trial  and  decision  must  be  had* 

Where  persons  have  special  powers  conferred  on  them  by  Par- 
liament for  effecting  a  particular  purpose,  they  cannot  be  allowed 
to  exercise  those  powers  for  any  purpose  of  a  collateral  kind. 
Therefore,  a  company  authorized  to  take,  upon  giving  compensation, 
the  lands  of  any  person  for  a  definite  object,  may  be  restrained  by 
injunction  from  any  attempt  to  take  them  for  another  object* 

stniction  given  for  tLe  plaintiff  contained         '  Attorney-General  v.  Stevenc,  1  N.  J. 

all  the  law  uecesaary  to  enable  the  jury  to  Eq.  869. 

pass  upon  the  facts  submitted,  and  the         *  Jersey  City  v.  Morris  Canal  Hca  Co., 

second  and  third,  and  the  sixth,  given  for  12  N.  J.  Eq.  547. 

defendant,  certainly  cannot  be  complained         *  South  Carolina  R.  R.  Co.  p.  Blake, 

of  by  defendant."  9  Rich.  (S.  C.)  L.  228. 

^  Peavey  v.  Calais  R.  R.  Co.,  30  Me.         ^  Galloway  v.  Mayor,  Ac.  of  London,  1 

498 ;  Babcock  v.  Western  R.  R.  Co.,  9  L.  Rep.  H.  of  L.  Si. 
Met  (Mass.)  558. 
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It  cannot  take  lands  which  are  held  by  a  municipal  coi-poratlon 
for  certain  specified  purposes,  as  a  reservoir,  and  water-works  for 
supplying  a  city  with  water,^  nor  lands  which  have  been  laid  out  as 
public  parks,*  unless  the  power  to  do  so  is  given  in  express  terms. 
The  rule  may  be  said  to  be  that  when  property  has  already  been 
appropriated  to  public  use,  and  is  in  fact  in  such  use  in  the  hands 
of  one  railroad  corporation,  it  cannot  rightfully  be  taken  away  from 
such  corporation,  even  by  authority  of  a  statute,  for  the  purpose  of 
subjecting  it  to  the  same  public  use  in  the  hands  of  another  corpo- 
ration. To  warrant  the  taking  of  property  of  one  party  abeady 
appropriated  to  public  use,  and  placing  it  wholly  or  in  part  in  the 
hands  of  another  party  for  a  public  use,  it  is  essential  that  the  new 
use  should  be  different,  and  also  that  the  change  shall  be  for  \^e 
benefit  of  the  public.  Whether  the  new  use  is  different  from  the 
present  one  is  a  judicial  question  for  the  courts  to  decide ;  but 
where  such  new  use  may  be  in  its  nature  a  public  benefit,  whether 
the  change  will  be  for  the  benefit  of  the  public  is  a  political  question 
to  be  determined  by  the  law-making  power* 

A  railroad  company  was  prohibited  from  holding  land,  except  for 
the  "  construction  of  the  road,  or  for  depots,  toll-houses,  and  other 
necessary  works,"  and  was  authorized  to  enter  upon  and  occupy  land 
for  the  purpose  of  making  the  road,  the  road  not  to  be  more  than  five 
rods  wide,  etc.  It  was  held  that  the  company  could  occupy  for  the 
purposes  of  the  road  no  more  than  the  five  rods  ;  and  such  erections 
as  were  necessary  for  the  railroad  as  such  were  included  by  implica- 
tion ;  but  that  such  implication  did  not  extend  to  a  warehouse.^ 

^  State  V.  Montclair  R.  B.  Ca,  ante.  the  company  for  their  road,  not  exceeding 

'  Boston  V.  Albany  R.  R.  Co.,  matter  six  rods  in  width,  for  a  cei'tain  period,  and 

of,  53  N.  Y.  574.  by  a  later  act  the  time  for  completing  the 

'Lake    Shore  k  Michigan    Southern  road  was  extended,  and  all  the  rights,  etc., 

R.  R«  Co.  V,  Chicago  k  Western  Indiana  of  the  company  were  continued,  —  it  was 

K.  R.  Co.,  100  111.  21.  held  that  during  the  extended  term  the 

*  Cumberland  Valley  R.  R.  Co.  v.  Mc-  company  might  take  six  rods  in  width, 

lanahan,    59  Penn.    St.    23.      In   Maine  notwithstanding  the  general  statute  of  the 

under  the  statute  the  purposes  for  which  State,  regulating  railroads,  allowed  only 

a  railway  company  has  the  power  to  take  four  rods  to  be  taken.     Eaton  v.  European, 

lands  as  for  public  uses,  for  the  location,  ftc.  Ry.  Co.,  69  Me.  520.     In  England, 

construction  and    convenient  use  of   its  under  the  statute,  where  the  taking  of  a 

railway,   are   for   necessary   tracks,  side  part  of  the  premises  destroys  the  value  of 

tracks,  depots,  wood  sheds,  repair  shops,  the  remaining  portion  for  the  purposes  for 

and  car,  engine,  and  freight  houses.    Spof-  which  it  is  used,  the  owner  can  compel 

ford  r.  Bucksport  k  Bangor  R.  R.  Co.,  66  the  company  to  take  the  whole.    Thus 

Me.  26.     Where  the  charter  of  a  railroad  a  man  with  his  dwelling-house  in  a  piece 

company  authorized  the  taking  of  land  by  of  ground  2)  acres  in  extent,  and  sur* 
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Where  a  railroad  company  has  authority  to  condemn  only  one 
hundred  feet  in  width,  for  right  of  way,  it  is  not  necessary  that  the 
track  should  be  located  in  the  middle  of  the  strip  condemned.  Nor 
will  the  fact  that  it  owns  land  adjacent  to  that  which  it  seeks  to 
condemn  restrict  its  right  of  condemnation.^  The  corporation  may 
exercise  its  discretion  as  to  what  land  it  will  take,  and  it  is  no  ob- 
jection, if  it  acts  in  good  faith,  that  other  lands  in  the  vicinity  could 
have  been  obtained  by  purchase  that  would  have  answered  its  pur- 
poses just  as  well.^  If  it  acts  in  bad  faith,  equity  will  interfere, 
but  only  where  there  is  an  abuse  of  its  powers.^  The  fact  that  it 
already  has  a  lease  of  the  lands  which  it  seeks  to  take  is  no  objec- 
tion,* but  it  cannot  take  lands  in  invitum  when  it  already  owns 
lands  equally  useful  for  that  purpose.^ 

Sec.  229.  FranchlBeSr  etc.,  of  one  Railroad  may  be  taken  for  an- 
other, when.  —  There  can  be  no  such  thing  as  an  extinction  of  the 
right  of  eminent  domain,*  and  the  legislature  cannot  contract  with 

rounded  by  brick  walls,  used  a  part  of  the  46  N.  Y.  546  ;  Ford  v.  Chicago,  &c.  R.  R. 

laud  as  a  nursery-garden  for  trade  pur-  Co.,  14  Wis.  609. 

poses.     It  was  held  that  he  was  entitled         '  Flower  v.  London,  &c.  Ry.  Co.,  2  Dr. 

under  §  92  of  the  land  clauses  act,  1846,  &  S.  830 ;  Eversfield  v.  Mid.  Sussex  Ry. 

to  compel  a  railway  company,  proposing,  Co.,  3  De  6.  &  J.  286  ;  Webb  v.  Manches- 

without  actually  touching  the  house,  to  ter,  &c.  Ry.  Co.,  4  My.  &  C.  116  ;  Norton 

take  the  green-houses  and  a  part  which  v,  London,  &c  Ry.  Co.,  13  Ch.  Div.  268 

had  been  planted  and  used  for  ornamental  Gt.  Western  Ry.  Co.,  L.  R.  7  H.  L.  283 

purposes,  to  take  the  whole  of  the  land.  Best  v.  Howard,  L.  R.  12  Ch.   Div.  1 

Salter  v.  Metropolitan  District  Ry.  Co.,  Hooper  v.  Bourne,  L.  R.  8  Q.  B.  Div.  258. 
L.  R.  9  Eq.  482.     So  a  manufactory  some-         *  New  York,  &c  R.  R.  Co.  v.  Kip,  46 

times  worked,  or  in  part  worked,  by  water-  N.  Y.  546. 

power,  had  a  reservoir  which  was  supplied         *  New  Central  Coal   Co.   v.   Geoi^'s 

by  a  goit,  into  which  water  was  turned  Creek  Coal,  &c.  Co.,  37  Md.  587. 
out  of  a  natural  river  at  some  distance  off.  *    Beekroan,  v  Saratoga  R.  R  Co.,  3 

At  the  point  where  the  goit  commenced  Paige  (N.  Y.),  Ch.  45.    Strictly  speaking, 

there  was  a  weir  in  the  river ;  there  were  there  is  and  can  be  no  such  thing  as  an 

shuttles  for  regulating  the  flow  of  water  extinction  of  the  right  of  eminent  domain, 

into  the  goit  and  a  mill-house  for  the  If  the  public  good  requires  it,  all  kinds  of 

occupation  of  a  man  whose  duty  it  was  to  property  are  alike  suhfeet  to  it,  as  tcell  that 

attend  to  the  shuttles.     A  railway  com-  which  is  held  under  it  as  that  which  is  not. 

pany  proposed  to  take  a  part  of  the  weir,  JSven  ccniracts  and  legislative  grants,  which 

shuttles,  mill-house,  and  bed  of  the  stream,  are  beyond  the  reach  of  ordinary  legisla^ 

It  was  held  that  they  were  bound  to  take  tion,  are  not  exempt     The  legislature  may 

the  whole  manufactory.     Fumiss  r.  Mid-  authorize  a  railroad  company  to  locate  its 

land  Ry.  Co.,  L.  R.  6  Eq.  478.  road    upon    land    already   appropriated, 

1  Stark  V.  Sioux  City,  &c.  Ry.  Co.,  48  under  a  previous  and  equal  authority,  by 

Iowa,  501  ;  see  Munkers  v,  Kansas  City,  another  railroad   company.     New  York, 

ftc.  R.  R.  Co.,  60  Mo.  884.  &c.  R.  R.  Co.  v.  Boston,  ice,  R.  R.  Co., 

■  Eldredge  v.  Smith,  84  Vt  484  ;  86  Conn.  196.  So  it  has  power  to  author- 
Lodge  17.  Phila.  &c.  R.  R.  Co.,  3  Phila.  ize  one  corporation  to  take  the  property 
(Penn.)  845 ;  N.  Y.  &c.  R  R.  Co.  9.  Kip,  of  another,  and  devote  it  to  a  different 
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a  corporation  that  its  property  shall  not  be  taken,  so  as  to  defeat  the 
exercise  of  the  power  by  a  subsequent  legislature;*  as  to  admit  such 

public  nae ;  but  inUniion  to  confer  this  R.  R.  Co.,  8  Ind.  464  ;  Salem  Turnpike 

power  wiU  not  be  implied  from  a  grant  v,  Lyme,  18  Conn.  451  ;  Tuckalioe  Canal 

of  power  to  take  property,  couched  in  gen-  Co.   v.   Tuckahoe  R.    R.   Co.,    11    Leigh 

eral  terms.     Matter  of  Buffalo,  68  N.  Y.  (Va.),  42 ;  La  Fayette  Plank  Road  Co.  o. 

167.     Property  appropriated  to  a  particu-  New  Albany  R.  R.  Co.,  13  Ind.  90  ;  State 

lar  pnblic  use  is  not  thereby  withdrawn  p.  Canterbury,  28  N.  H.  195  ;  West  River 

from  the  liability  to  be  taken  for  a  differ-  Bridge  v.  Diz,   16  Vt.  446  ;  West  River 

ent  and  inconsistent  use,  whenever  in  the  Bridge  v.  Diz,  6  How.  (U.  S.)  507  ;  Black 

judgment   of  the    legislature,   the   public  v,  DeL  &  Rar.  Canal  Co.,  22  N.  J.  £q. 

exigency  may   require.       The    povfer   of  180. 

eminent  domain  is  a  prerogative  of  sover-  ^  Backus  v,  Lebanon,  11  N.  H.  19  ; 
eignty.  It  is  not  exhausted  by  use,  and  Newcastle  R.  R.  Co.  v.  Peru  R.  R  Co.,  8 
can  only  be  limited  by  the  public  exigency  Ind.  464  ;  Charles  River  Bridge  v.  Warren 
upon  which  it  is  founded.  But  where  land  Bridge,  7  Pick.  (Mass.)  844;  State  v, 
is  appropriated,  pursuant  to  legislative  au-  Hudson  Tunnel  Co.,  88  N.  J.  L.  548; 
thority,  to  an  important  public  use,  a  sub-  Proprietors  of  Locks  v,  I^well,  7  Gray 
sequent  grant  cannot  be  held  to  authorize  (Mass.),  223.  In  White  River  Turnpike 
the  same  land  to  be  taken  for  a  use  wholly  Co.  v,  Vt.  Central  R.  R.  Co.,  21  Vt.  590, 
inconsistent  with,  and  which  in  the  actual  it  was  held  that  there  is  no  implied  con- 
circumstances,  must  necessarily  supersede  tract  by  the  State  in  a  charter  of  a  turn- 
the  former  use,  unless  such  appeal^  by  pike  or  other  private  corporation,  that 
express  words,  or  by  necessary  iniplica-  their  property,  or  even  their  franchise, 
tion,  to  be  the  legislative  intent.  Little  shall  be  exempt  from  the  common  liability 
Miami,  &c.  R.  R.  Co.  v.  Dayton,  28  Ohio  of  the  property  of  individuals  to  be  taken 
St.  510.  Where  the  legislature  has  power  for  the  public  use ;  that  it  may  be  taken, 
to  require  one  public  easement  to  yield  to  on  pro|ier  com^iensation  being  made  ;  that 
another  more  important,  the  intention  to  a  railroad  is  an  improved  highway,  and 
grant  such  power  must  appear  by  express  that  property,  taken  for  its  use  by  author- 
words,  or  by  necessary  implication.  Such  ity  of  the  legislature,  is  property  taken  for 
implication  can  arise  only  when  requisite  the  public  use,  as  much  as  if  taken  for 
to  the  exercise  of  the  power  expressly  any  other  highway ;  and  that  the  legisla- 
granted  ;  and  it  can  be  extended  no  further  ture  may  delegate  its  power  to  a  railroad 
than  the  necessity  of  the  case  requires,  corporation,  to  take  private  property  for 
Hickok  V,  Hine,  23  Ohio  St.  528.  But  public  use  in  the  constniction  of  their 
lands  of  railroad  corporations  not  actually  railroad,  as  well  as  to  a  turnpike  corpora- 
in  use  by  them,  or  not  absolutely  necessary  tion  to  take  the  like  property  for  the  public 
for  the  enjoyment  of  their  franchises,  are  use  in  the  construction  of  a  turnpike  road, 
subject  to  he  taken  under  the  exercise  of  Also,  that  where  there  has  l>een  a  legisla- 
the  right  of  eminent  domain  under  legis-  tive  grant  to  a  private  corporation  to  erect 
lative  authority,  the  same  as  lands  of  indi-  a  bridge,  a  turnpike,  or  other  public  con- 
viduals,  though  they  may  be  taken  from  venience,  which  is  not  in  its  terms  ex- 
the  actual  and  profitable  use  of  the  owners,  elusive,  there  is  no  constitutional  obligation 
Peoria,  Pekin,  &c.  R.  R.  Co.  v.  Peoria  k  on  the  legislature,  not  to  grant  to  a  second 
Springfield  R.  R.  Co.,  66  111.  174.  There  corporation  the  right  to  erect  another 
is  no  distinction  between  corporeal  and  in-  bridge,  or  turnpike,  for  a  similar  purpose, 
corporeal  property,  and  a  franchise  is  sub-  to  be  constructed  so  near  the  former,  as 
ject  to  the  power  of  eminent  domain  as  greatly  to  impair,  or  even  to  destroy,  the 
well  as  any  other  property.  No  species  of  value  of  the  former,  —  and  this  without 
property  ib  withdrawn  from  it,  unless  by  making  compensation  to  the  first  corpora- 
express  provisions  of  the  Constitution,  tion  for  the  consequential  injury.  But 
James  River  Co.  v,  Thompson,  8  Qratt.  so  far  as  the  real  astate  of  such  private 
(Va.)  270 ;  Newcastle  R.  B.  Co.  v.  Peru  corporation,  or  their  interest  in  real  estate. 
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a  doctrine  would  enable  the  legislature  to  divest  the  State  of  its  sov- 
ereignty, and  would  often  retard  and  impede  the  development  of  other 

is  concerned,  they  are  entitled  to  the  same  the  railway.  Clarence  Ry.  Co.  v.  Great 
constitutional  protection  that  an  individ-  North  of  England  Ry.  Co.,  4  Q.  B.  46. 
nal  would  be.  The  property  of  either  may  One  railway  company  has  no  right  with- 
be  taken  for  public  use  by  authority  of  out  compensation  to  take  property  of  an- 
the  legislature,  if  compensation  be  made  other  for  the  construction  of  its  road  ;  the 
therefor,  but  not  otherwise.  Although  property  rights  of  a  railway  company  in  its 
the  charter  of  the  Vermont  Central  Rail-  right  of  way  are  protected  by  the  same  re- 
road  Company  does  not  in  terms  empower  strictions  against  appropriation  by  any 
the  corporation  to  locate  their  road  along  other  company  for  railroad  purposes  or 
the  valley  of  White  River,  yet  it  must  be  other  public  uses  as  is  afforded  by  the  con- 
taken,  in  the  absence  of  evidence  to  show  stitution  and  laws  in  the  case  of  the 
that  there  was  any  other  practicable  route  private  property  of  an  individual.  Grand 
to  the  proper  point  on  the  Connecticut  Rapids,  Newaygo,  &c.  R.  R.  Co.  v.  Grand 
River  designated  in  the  charter,  or  that  Rapids  k  Indiana  R.  R.  Co.,  35  Mich, 
the  route  adopted  was  unsuitable,  that  the  265.  And  where  the  right  of  way  is 
road  was  properly  located  in  the  valley  of  sought  across  or  under  the  track  of  an- 
White  River.  Under  the  tenth  section  of  other  railway  com(>any,  or  through  its 
the  statute  incorporating  the  Vermont  embankment,  the  latter  company  is  en- 
Central  Railroad  Company,  that  corpora-  titled  to  receive  such  damages  as  will  en- 
tion  have  power  to  enter  upon  and  cross  a  able  it  to  place  its  track  over  the  point  at 
turnpike  road,  as  well  as  any  other  high-  which  the  ground  is  condemned  in  as  safe 
way,  making  compensation  to  the  turnpike  a  condition,  as  nearly  as  the  nature  of  the 
coi-poration  for  the  injury  they  should  sus-  case  will  admit,  as  it  was  before  the  mak- 
tain.  And  the  provisions  of  the  charter  ing  of  the  excavation.  The  damages 
of  that  corporation,  prescribing  a  mode  for  should  cover  additional  expense  for  watch- 
making compensation  by  appraisal  for  in-  men  when  travel  over  the  excavation  is 
juries  to  land  entered  upon  by  them,  may  rendered  hazardous  ;  the  expense  of  build- 
Ah^  fairly  construed  to  apply  to  the  prop-  ing  and  maintaining  permanent  abutments, 
erty  and  interest  of  a  turnpike  corporation  for  retaining  the  walls  ;  losses  incident  to 
in  the  land  embraced  by  their  road,  and  rebuilding  or  repairing,  and  tTontingent 
in  the  road  itself,  as  tangible  property,  losses  by  fire  or  otherwise ;  and  if  any 
A  mandatory  ipjunction  was  issued  com-  other  kind  of  bridge  over  the  excavation 
pelling  a  railroad  company  to  pull  down  is  more  safe  than  a  wooden  one,  the  corn- 
walls  which  it  had  built  in  order  to  pre-  pensation  should  be  sufficient  to  enable 
vent  another  railway  company  from  cross-  the  company  to  erect  and  maintain  per- 
ing  its  line.  Great  North  of  England,  &c.  petually  a  bridge  of  that  degree  of  safety, 
Ry.  Co.  V.  Clarence  Ry.  Co.,  1  Coll.  and  likewise  to  reimburse  it  for  all  incon- 
507.  In  making  a  railway  crossing,  the  venience  and  expense  incident  to  the  erec- 
company  may,  in  building  a  bridge,  place  tion  and  maintenance  of  such  a  bridge, 
temporary  scaffolding  upon  the  land  of  St.  Louis,  Jacksonville,  k  Chicago  R.  R. 
the  railway  company  over  whose  line  the  Co.  v,  Springfield  &  Northwestern  R.  R. 
crossing  is  to  be  made.  Great  North  of  Co.,  96  111.  274.  I^nd  already  acquired 
England  Ry.  Co.  v.  Clarence  Ry.  Co.,  ante,  by  one  railroad  corporation,  and  held  for 
And  where  a  railway  company  was  author-  the  necessary  enjoyment  of  its  essential 
ized  by  an  act  to  build  its  railway  to  a  franchises,  cannot  be  condemned  and  ap- 
ccrtain  point,  and  no  compulsory  power  propriated  in  the  usual  way  by  another 
was  clearly  given  for  crossing  another  rail-  corporation.  Lake  Shore  k  Michigan 
way,  that  had  to  be  crossed  to  reach  the  Southern  R  R.  Co.  v.  New  York,  Chicago^ 
point  named  in  the  act,  it  was  held  that  ft  St.  Louis  R.  R.  Co.,  8  Fed.  Rep.  868  ; 
the  crossing  could  not  be  effected  without  Cleveland  St  Pitteburgh  R.  R.  Co.,  in  «, 
consent,  even  although  the  faUure  to  obtain  2  PittsU  (Penn. )  848.  Nor  has  one  horse 
consent  would  prevent  the  construction  of  railway  company  a  rightp  by  proceedings 
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important  enterprises,  and  is  also  contrary  to  sound  public  policy;  and 
it  may  be  said  to  be  well  established  that  the  franchises  or  property  of 

of  condemnation,  to  take  for  its  joint  nse  Amboy  K.  R.  Co.,  86  N.  J.  Law,  181.    In 
a  port  of  a  previoosly  constructed  railway  a  proceeding  to  condemn  a  part  of  the 
of  another  company  in  successfnl  opera-  property  of  one  railroad  for  the  use  of  an- 
tion.     A  court  of  equity  will  enjoin  such  other,  leading  from  other  and  different 
a  proceeding.   Central  City  Horse  R.  R.  Co.  points  and  regions  of  country,  the  use  is 
V.  Fort  Clark  Horse  R.  R.  Co.,  81  III.  628.  not  the  same  as  that  of  the  prior  road,  but 
But  land  acquired  by  one  railway  company  is  rather  a  joint  or  co-operative  use,  to  be 
under  a  legislative  grant,  and  xmnecessary  exercised  and  ex^joyed  by  both  railroad 
for  the  exercise  of  its  franchise  or  the  dis-  companies,  so  as  to  furnish  the  public  an 
charge  of  its  duties,  is  liable  to  be  taken  additional  line  of  travel  and  transporta- 
ander  the  law  of  eminent  domain  for  the  tion,   and  may  be  properly  granted   by 
use  of  another  railroad  company.     North  legislative  action.     Lake  Shore  &  Michigan 
Carolina  R.  R.  Co.  v.  Carolina  Central  R  R  Southern  R.  R.  Co.  v.  Chicago  &  Western 
Co.,    88  N.   C.    489  ;    Peoria,    Pekin,  h.  Indiana  R.  R.  (a,  97  111.  506.     In  a  pro- 
Jacksonville  R.  R.  Co.  V.  Peoria  It  Spring-  ceeding  to  condemn  a  right  of  way  by  one 
field  R.  R.  Co.,  66  111.  174.     And  although  railroad  company  across  the  right  of  way 
a  right  of  way  is  limited  to  the  use  of  the  of  another  company  upon  certain  blocks, 
land  for  the  construction  and  operation  of  the  company  whose  franchise  is  sought  to 
a  railroad,  this  limited  use  is  property,  be  taken  in  part  will  not  be  restricted  in 
and  any  interference  with  it  at  any  point,  its    compensation  to  the  damage  to  its 
by   condemnation    for   another   railroad,  right  of  way  or  railroad  property  within 
whereby  the  use  is  impaired,  may  be  con-  the  blocks.     In  such  case  it  will  be  com- 
sidered  in  connection  with  and  as  affect-  petent  for  the  defendant  to  recover  for 
ing  its  use  as  an  entirety.     Lake  Shore  damages  it  would  be  subjected  to  by  plac- 
k  Michigan  Southern  R.  R.  Co.  v.  Chicago  ing  obstructions  upon  its  right  of  way,  in 
ft  Western  Indiana  R.  R.  Co.,  100  111.  21.  maintaining  and  operating  the  proposed 
It  is  not  competent  to  a  later  railway  com-  new  road,  whereby  access  to  different  parts 
pany,  in  the  absence  of  a  power  for  that  of  its  line  would  be  interfered  with,  and 
purpose,   given  in  express  terms  by  its  its  capacity  for  the  transaction  of  business 
special  act,  to  acquire  compulsorily  the  destroyed  or  impaired.     And  where  land 
soil  and  freehold  in  lands  already  vested  has  no  market  value  from  the  fact  of  its 
in,  and  actually  used  by,  an  earlier  rail-  being  used  ns  a  right  of  way  for  a  railroad, 
way  company  for  the  purposes  of  its  under-  and  devoted  to  a  special  use  of  making 
taking  ;  although  the  land  lies  within  the  railroad  transfers,  estimates  of  its  value 
**  limits  of  deviation  "  shown  by  the  parlia-  with  reference  to  such  use,  by  those  com- 
mentary plans  of  the  later  company,  and  petent  to  speak  in  that  regard,  should  be 
itK  special  act  con  fere  upon  it  the  usual  received  on  the  question  of  compensation 
general  power  to  enter  upon  and  take  such  to  be  paid  for  its  condemnation  for  the  use 
of  tho  lands  delineated  upon  the  plans  as  of  another  nilroad  company  for  its  right 
may  be  required  for  the  purposes  of  its  rail-  of  way,  and  it  is  error  to  refuse  such  evi- 
way.      Dublin  k   Drogheda  Ry.    Co.  v,  dence.     Lake  Shore  &  Michigan  Southern 
Navan  k  Kingscourt  Ry.  Co.,  6  Ir.  £q.  R.  R.  Co.  v.  Chicago  k  Western  Indiana 
Rep.   398.    The  condemnation  of  lands  R  R.  Co.,  100  111.  21.     A  statute  author- 
owned  by  one    railroad    company  —  not  ized  a  railway  company  to  take  for  its  pur- 
used  for  ndlroad   purposes  —  by  another  poses  land  occupied  by  another  railway 
company  for  use  in  the  construction  of  company,  and  provided  that  all  general 
a  raUroiid  will  be  unavailable  to  condemn  laws  relating  to  the  taking  of  land  for 
the  franchise  of  the  former.     All  that  will  such  purposes  should  govern  the  proceed- 
be  acquired  will  be  a  right  of  way,  and,  ings.    It  wss  held  that  the  statute  was 
incidentally,  the  power  to  cross  the  track  constitutional,    although    the    company 
of  the  former  where  the  routes  of  the  two  whose  land  was  taken  was  thereby  de« 
roada  cross  each  other.    State  v.  Easton  k  prived  of  part  of  its  business.    Eastern 
VOL,  I.  —  48 
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one  railroad  may  be  taken  for  the  conMruction  of  another,  in  all  cases 
where  the  property  of  an  individual  may  be  taken,  upon  making  proper 
compensation  therefor}    The  principle  that  the  charter  of  a  corpora- 
It  R.  Co.  v.  Boston  k  Maine  B.  R.  Co.,  tion  to  nse  the  land  constituted  an  intezv«t 
111  Mass.  125.  and  qualified  property  therein  not  laiger 
^  Makston,  J.,  in  Grand  Rapids,  &c  nor  of  a  different  nature  from  that^acquired 
R.  R.   Co.   r.   Grand  Rapids  &  Indiana  by  a  grant  of  land  in  fee,  and  did  not 
R.    R.   Co.,   85    Mich.    265  ;    People    v.  necessarily  withdraw  it  from  a  liability  to 
Salem,  20  Mich.  452.     In   Bridgeport  v,  which  all  lands  in  the  commonwealth  ar« 
N.  Y.  k  New  Haven  R.  R.  Co.,  S6  Conn,  subject,  to  be  taken  for  public  use,  for  an 
255,  "undoubtedly"  says  Bdtler,  J.,  "the  equivalent,  when  in  the  opinion  of  the 
legislature  may  .     .     .  authorize  another  legislature  the  public  exigency  requii'es  it ; 
company  to  appropriate  its  property  and  its  and  that  the  effect  of  the  railroad  act  was 
franchise,  upon  making  juht  compensation  merely  to  appropriate  to  another  and  dis- 
therefor."   And  in  N.  Y.  &ti.  R.  R.  Co.  v.  tinct  public  use  a  portion  of  the  land  over 
Boston,  &c.  R  R.  Co.,  36  id.   196,  the  which  the  franchise  of  the   wnter-power 
court  directly  held  that  such  power  might  company  was  to  be  used.    The  court  also 
be  exercised ;  and  this  was  ratified  in  a  held  that  if  the  whole  of  a  franchise  should 
later  case.     Evergreen  Cemetery  Ass.  v,  become  necessary  for  the  public  use,  the 
New  Haven,  43  Conn.  234  ;  Boston  Water  right  of  eminent  domain  would  authorize 
Power  Co.  v.  Boston  &  Worcester  R.  R  the  legislature  to  take  it,  on  payment  of  a 
Co.,   23  Pick.    (Mass.)    360;  Springfield  full  equivalent.  Anactof  the  legislature,  in 
o.  Conn.  R  R.  R  Co.,  4  Cush.  (Mass.)  63.  the  exercise  of  the  right  of  eminent  do- 
In   Boston  Water  Power  Co.    v,   Boston  main,  appropriating  to  public  use,  on  pay- 
&  Worcester  R  R.  Ca,  23  Pick.  (Mass.)  ment  of   a  full  equivalent,   property  or 
860,  a  corporation  was  empowered  by  its  rights  in  the  nature  of  property  granted 
charter  to    build    a  dam   westerly  from  by  the  State  to  individuals,  is  not  a  law 
Boston  to  Brookline,  over  an  arm  of  the  impairing    the    obligation    of    contracts, 
sea,  and  from  this  main  dam  to  nm  a  within  the  meaning  of  the  Constitution  of 
cross  dam  southerly  to  the  shore,  so  as  to  the  United  States.     It  was  held  that  the 
make  on  one  side  of  the  cross  dam  a  full  act  authorizing  the  railroad  is  not  liable 
basin,  and  on  the  other  an  empty  or  re-  to  the  objection  that  it  does  not  provide 
ceiving  basin,  and  to  cut  raceways  from  for  compensation  for  the  damage  done  to 
the  full  basin  to  the  receiving  basin,  and  the  franchise  of  the  water-power  corpora- 
to  have  the  use  of  the  land  in  the  basins,  tion,  for  the  franchise  was  not  taken  but 
derived  partly  from  the  Commonwealth  only  a  portion  of  the  land  over  which  it 
and  partly  fVom    individuals,  either   by  extended,  and  for  all  damages  occasioned 
purchase  or  by  taking  it  for  public  use,  by  the  t^aking  of  land  the  act  makes  pro- 
at  an  appraisement ;  and  to  use,  sell,  or  visior      The  act  empowered  the  railroad 
lease  the  water  power  thus  created  ;  and  corporation  to  locate  and  construct  a  rail- 
the  corporation  built  the  dams  accordingly,  road  "in  or  near  the  city  of  Boston  and 
and  erected  mills.    It  was  held  that  it  thence  to  any  part  of  the  town  of  Wor- 
was  within  the  constitutional  power  of  the  cester,  in  such  manner  and  form  as  th«*y 
legislature  to  authorize  a  railroad  corpora-  should  deem  expedient.'*    It  was  held  that 
tion  to  construct  their  road  across  the  the  act   sufficiently  declared  the  public 
basins,  making  compensation  to  the  water-  necessity  and  convenience  of  the  railroad 
power  corporation  for  the  diminution  and  and  fixed  the  general  termini,  and  that 
injury  caused  thereby  to  the  water  power,  the  delegation  to  the  corporation  of  the 
Also,  that  the  grant  of  this  authority  to  power  to  fix  the  precise  termini  and  the 
the  railroad  corporation  could  not  be  con-  intermediate   course  between  them,   and 
sidered   as   annulling  or  destrojring  the  thus  to  take  private  property  for  public 
franchise  of  the  water-power  corporation  ;  use,  did  not  render  the  act  nnoonstitii- 
and  the  right  of  the  water-power  corpora-  tional  and  invalid.    Where  a  corporation 
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tion  is  a  contract  which  the  legislature  cannot  impair  against  their 
assent,  does  not  preclude  the  legislature  from  taking  their  franchise 

was  empowered  by  the  legislature,  in  gen-  to  enjoin  by  suit  iu  equity  their  further 
eral  terms,  to  locate  and  construct  a  rail-  prosecution.     A  de<iree  was  made,  refusing 
road  between  certain  termini^  and  between  the  injunction  and  dismissing  the   bill, 
these  termini  lay  an  extensive  tract  of  whereupon  a  writ  of  error  was  tiled,  and 
land  already  appropriated,  under  the  au-  a  motion  made  that  the  writ  be  made  to 
thority  of  the  legislature,  to  a  distinct  operate  as  a  supersedeas.     It  was  held  that 
public  use,  namely,  for  miU  ponds,  by  an-  the    grounds  in  support  of   the  motion 
other  corporation,  and  this  tract  might  be  could  be  interposed  in  defence  to  the  con- 
cxx>ssed  by  the  railroad,  with  some  diminu-  denmation  proceedings,  and  that  the  court 
tion  indeed  of  the  mill -power,  and  which  should  refuse  jurisdiction.      Lake  Shore 
raightbecorapensated  in  damages,  but  with-  &  Michigan  Southern  K.  R.  Co.  v,  Chicago 
out  essential  injury,  — it  was  considered  &  Western  Indiana  R.  K.  Co.,  96  111.  125. 
that  there  was  nothing  in  the  nature  of  As  a  geneiul  rule  the  courts  will  not  interfere 
such    public  use,   and  in  the  extent  to  by  injunction  to  restrain  a  railroad  corpo- 
which  it  would  be  impaired  or  diminished,  ration  from  condemning  a  right  of  way 
from  which  the  power  of  constructing  the  across  tracks  of  another  corporation.  There 
railroad  over  it  might  be  presumed  to  have  is  no  want  of  constitutional  power  in  the 
been  restrained  by  the  legislature.     It  was  legislature  to  provide  for  such  condemna- 
held  that  if  the  water  in  the  basins  above  tion  ;  the  public  use  contemplated  is  not 
mentioned  was  once  a  part  of  the  Charles  the  same  use,  and,  although  applied  to  pub- 
River,   it  ceased  to  be  so    after  it  was  lie  uses,  the  property  so  taken  is,  never- 
effectually    separated    by    the    dam    and  theless,   private  property,   and  so  within 
rendered  unfit  for  the  general  purposes  the  power  of  eminent  domain,  and  the 
of   navigation ;    and    consequently,    that  courts  of  law  afford  an  ample  forum  for 
a  prohibition  to  the  railroad  corporation  the  ac^ustment  of  the  matter  of  compnsa- 
to  build  a  bridge  over  the  water  of  Charles  tion.     Lake  Shore  &  Michigan  Southern 
River,  connected  with  Boston,  or  to  place  R.  R.  Co.  v.  Chicago  &  Western  Indiana 
any  obstruction  therein,  was  not  intended  R.  R.  Co.,  97  111.  506.     In   Enfield  Toll 
to  apply  to  the  basins,  but  only  to  the  Bridge  Co.  v.  Hartford,  &c.  R.  R.  Co.,  17 
waters  of  Charles  River  below  the  dam  Conn.  40,  it  was  held  that  the  franchise 
and  open  to  navigation,  and  was  designed  of  the    Enfield    ToU    Bridge    Company, 
mainly  to  protect  this  navigation.     Cen-  (aside  from  any  special  legislation  regard- 
tral  Bridge  Co.  v.  Lowell,  4  Gray  (Mass.),  ing  it),  is  subject  to  the  same  legislative 
482  ;   West  Biver  Bridge  Co.   v,  Dix,  6  control,  for  public  use,  as  any  other  species 
How.   (U.  S.)  529 ;  Matter  of  Kerr,    42  of  property ;  and  that  a  provision  in  the 
Barb.  (N.  Y.)  119  ;  Noll  v.  Dubuque,  &c.  charter  that  "  no  person  or  persons  shall 
R.  R.  Co.,  82  Iowa,  66  ;  Newcastle,  &c.  have  liberty  to  erect  another  bridge  any- 
R.  R.  Co.  V,  Peru  &  S.  R.  R.  Co.,  3  Ind.  where  between  the  north  line  of  Enfield 
464;  Peoria,  &c.  R.  B.  Ca  v,  Peoria  &  and    the  south    line  of    Windsor,"    was 
Springfield  R.  B.  Co.,  66  111.  174 ;  North-  not  a  covenant  distinct  from  the  fran- 
em  R.  R.  Co.  v.  Concord,  &c.  B.  R.  Co.,  chise,  but  identical  with  it,  and  subject 
27  N.  H.  183  ;  Enfield  Toll  Bridge  Co.  to  the  same  laws ;  and  that  where  the 
V.  Hartford,  &c.  R.  R.  Co.,  17  Conn.  40  ;  charter  of  a  railroad  company  gave  to  the 
Chicago,  &c.  R.  R.  Co.  v.  Lake,  71  111.  corporation,  **aU  powers,  privileges,  and 
833  ;  Backus  v.   Lebanon,  11  N.  H.  19  ;  immuniti^  which  are  or  may  be  necessary 
Greenwood  v.  Freight  Co.,  105  U.  S.  13 ;  to  carry  into  efiect  the  purposes  and  ob- 
Lake  Shore,  &c.  R.  R.  Co.  v.  Chicago  k  jects  "  of  the  charter,  it  was  the  duty  of  the 
Western  Indiana  R.  B.  Co.,  97  III.  506.   A  '  court  to  give  the  provisions  of  the  charter 
railroad  company  sought  to  condemn  a  right  such  construction  as  will  give  them  full  ef- 
of  way  across  the  tracks  of  another  com-  feet, — by  so  treating  the  powers  of  the  com- 
pany, and,  pending  the  proceedings  in  the  pany  as  that  it  shall  have  the  right,  in  a 
county  court,  the  latter  company  sought  constitutional  manner,  to  sequester  both 
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and  property  for  public  use  upon  making  compensation.  Their  powers 
and  privileges,  including  everything  which  constitutes  their  fmn- 

laud  and  water,  to  take  property  both  cor-  ever,  was  not  so  constracted  or  situated 
poreal  and  incorporeal,  or  to  interfere  vith  as  to  answer  the  puTXK>se  of  a  railroad 
privileges  which  may  lie  in  its  way,  for  the  crossing.  The  railroad  company  laid  out 
necessary  completion  of  the  work  which  it  tlie  route  of  their  road,  with  the  approba- 
was  emi)owered  to  construct.  And  where  tion  of  the  cummissioners,  across  the  Con- 
the  charter  also  provided,  that  the  company  necticut  river,  in  the  most  direct  and 
should  be  held  to  pay  all  damages  that  feasible  route  from  Hartford  to  the  north 
might  arise  to  any  person  or  persons  ;  and  line  of  the  State  and  thence  to  Spring- 
that  freeholders  should  assess  just  dam-  field,  between  the  north  line  of  Enfield 
ages  to  those  whose  real  estate  might  be  and  the  south  line  of  Windsor  ;  and  were 
taken  or  injured,  — it  was  held  that  a  proceeding  to  erect  a  structure  over  the 
franchise  issuing  out  of  land  was  an  in-  Connecticut  river,  at  that  place,  for  the 
corporeal  hereditament,  which  might  be  puqtoses  of  their  railroad,  and  for  such 
treated  as  real  estate  within  the  charter,  pur[K)8es  only,  claiming  the  right  so  to 
and  an  injury  done  to  it  be  the  subject  of  do  under  the  provisions  of  their  charter, 
assessment.  It  appeared  in  the  case  that  without  making  com|)ensation  to  the 
in  1798,  the  Grenei-al  Assembly  created  a  bridge  company.  At  this  juncture  the 
corporation,  for  the  purpose  of  erecting  and  bridge  company  brought  a  bill  in  chancery 
maintaining  a  bridge  across  Connecticut  against  the  railroad  com[iany,  praying  for 
river  between  Enfield  and  Suffield,  and  an  injunction,  or  other  relief.  During  the 
granted  to  such  coi*])oration  the  right  of  pendency  of  the  bill,  the  defendants  corn- 
taking  certain  tolls  from  persons  going  over  pleted  the  stnicture,  and  used  it  for 'the 
or  using  the  bridge,  for  the  term  of  one  transportation  of  locomotives  and  cars, 
hundred  years,  or  until  the  cost  of  erects  witli  i>as8enger8  and  freight.  The  plaintifis 
ing  the  bridge  should  be  reimbursed  ;  and  then  filed  a  supplemental  bill,  showing 
then  provided  that  during  said  term  of  these  facts,  and  praying  the  same  relief 
one  hundred  years,  no  person  or  persons  as  in  their  original  bill.  The  structure  in 
should  have  liberty  to  erect  another  bridge  question  was  built  much  in  the  manner 
anywhere  between  the  north  line  of  £n-  common  to  railroad  bridges,  and  was 
field  and  the  south  line  of  Windsor.  In  adapted  to  and  convenient  for  the  passing 
1835,  the  General  Assembly  created  an-  of  locomotives  and  cars,  but  not  of  com- 
other  corporation,  with  power  to  con-  mon  vehicles ;  though  foot-passengers, 
struct  a  railroad  from  the  city  of  Hartford,  when  upon  the  railroad,  could  walk  over 
by  the  most  direct  and  feasible  route,  to  it,  in  the  daytime  ;  but  there  was  no  pnb- 
the  northern  line  of  the  State,  and  thence  lie  road  or  highway  thereto,  except  the 
to  Springfield.  In  the  charter  of  this  cor-  railroad.  The  defendants  purchased  the 
poration,  it  was  provided  that  if  it  should  land  on  each  side  of  the  river,  where  this 
become  necessary  to  erect  a  bridge  across  structure  was.  This  was  above  tide  water ; 
Connecticut  river,  it  should  be  used  ex-  but  the  river  was  there  navigable  for 
clusively  for  the  railroad  travel,  and  it  small  flat-bottomed  steamboats,  and  other 
should  not  be  lawful  for  the  corporation  boats  of  small  drafU  The  erection  and 
to  permit  any  other  passing  thereon.  It  use  of  the  bridge  by  the  defendants  had 
was  also  provided  in  the  charter  that  a  tendency,  in  some  d^ee,  to  divert  the 
nothing  therein  contained  should  be  con-  travel  from  the  plain liflFs*  bridge ;  but 
stnied  to  prejudice  or  impair  any  of  the  very  little,  however,  if  any,  more  than  it 
rights  then  vested  in  the  Enfield  Bridge  would,  if  it  had  been  placed  a  little  above 
Company.  The  bridge  company  complied  or  below  the  protected  part  of  the  river, 
with  the  requirements  of  their  charter,  It  was  held  that  the  structure  of  the  de- 
and  were  in  the  exercise  of  the  rights  fendants  is  a  "bridge,"  and  "another 
granted,  which  had  a  pecuniary  value  ;  bridge,"  within  the  meaning  of  the  plain- 
and  the  cost  of  erecting  the  bridge  had  tifis'  charter.  That  the  erection  and  use 
not  been  reimbursed.    Their  bridge,  how*  of  Bach  bridge  by  the  defendants,  without 
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cfaise,  are  held  and  enjoyed  in  the  same  manner  and  by  the  like 
tenure  as  all  other  property  and  rights  under  out  constitution  aud 

compensation  to  the  plaintiffs,  was  a  vie-  is  giveit  either  expressly  or  by  neces- 
lation  of  their  grant ;  and  if  the  charter  aary  impficaiion.  liridgeport  v.  N.  Y. 
of  the  defendants  puqwrted  to  authorize  &  New  Haven  R.  R.  Co.,  36  Conn.  255. 
such  acts,  it  was,  so  far,  unconstitutional  And  the  exercise  of  this  right  is  not,  it 
and  void,  as  impairing  the  obligation  of  a  provision  for  compensation  is  made,  in  any 
contract.  But  see  contra.  Lake  v.  Virginia,  sense  a  violation  of  the  obligations  of  a 
&c.  R.  R.  Co.,  7  Nev.  294 ;  Bridge  Co.  v.  contract,  lu  West  Kiver  Bridge  Co.  v, 
Hoboken  Und,  Ac.  Co.,  IS  N.  J.  Eq.  Dix,  6  How.  (U.  S.)  507,  Daniel,  J., 
81;  afl'd  1  Wall.  (U.  S.)  116;  Piatt  v.  said:  "Under  every  established  goveni- 
Covington,  &c.  Bridge  Co.,  8  Bush  (Ky.),  ment,  the  tenure  of  property  is  derived 
31.  That  a  railroad,  though  granted  to  mediately  or  immediately  from  the  sover- 
a  private  company,  is  "for  public  use,*'  eign  power  of  the  political  body  oi^nized 
within  the  meaning  of  the  Constitution  ;  in  such  mode  or  exei-ted  in  such  way  as 
and  the  taking  of  private  property  for  that  the  community  or  State  may  have  thought 
use  ought  to  be  accompanied  with  com-  proper  to  ordain.  It  can  rest  on  no  other 
pcnsation.  That  the  franchise  of  a  toll-  foundation,  can  have  no  other  guarantee, 
bridge  company,  is  "  private  property,"  It  is  owing  to  these  characteristics  only  In 
within  the  meaning  of  the  Constitution  ;  the  original  nature  of  tenure  that  appeals 
and  a  legislative  provision  authorizing  an  can  be  made  to  the  laws  either  for  the  pro- 
injury  to  such  franchise,  for  public  use,  tection  or  assertion  of  the  rights  of  prcp- 
npon  compensation  made,  is  not  unconsti-  erty.  Upon  any  other  hypothesis  the  law 
tutional.  That  the  acts  of  the  defendants  of  property  would  be  simply  the  law  of 
in  this  case  were  not  authorized  by  the  force.  Now  it  is  undeniable  that  the  in- 
facts  that  the  site  of  their  bridge  was  vestment  of  pro|)erty  in  the  citizen  by  the 
above  tide  water,  and  that  they  owned  the  goveniment,  whether  made  for  a  pecuniary 
land  on  both  sides  of  the  river.  That  consideration  or  founded  on  conditions  of 
these  acts  could  not  be  vindicated  on  the  civil  or  political  duty,  is  a  contract  be- 
ground  that  the  bridge  of  the  defendants  tween  the  State,  or  the  government  act- 
was  exclusively  adapted  to,  and  used  for,  ing  as  Its  agent,  aud  the  grantee  ;  and 
the  passage  of  their  engines  and  cars  ;  both  the  parties  thereto  are  bound  in  good 
nor  on  the  ground  that  there  was  no  faith  to  fulfil  it  But  into  ail  contracts, 
appreciable  damage  resulting  therefrom  to  whether  made  between  States  and  indi- 
the  plaintiffs.  That  although  the  court  viduals,  or  between  individuals  only, 
could  not  restrain  the  defendants  from  there  enter  conditions  which  arise  not  out 
building  the  bridge,  according  to  the  speci-  of  the  lit<*ral  terpis  of  the  contract  itself ; 
fie  prayer  of  the  original  bill,  yet  it  would,  they  are  su|)erinduced  by  the  pre-existing 
under  the  general  prayer,  pass  a  decree  and  higher  authority  of  the  laws  of  nature, 
in  favor  of  the  plaintiffs,  affording  relief  of  nations,  or  of  the  community  to  which 
adapted  to  the  whole  case.  the  parties  belong  ;  they  are  always  pre- 
The  authority  to  take  private  property  sumed,  and  must  be  presumed,  to  be 
for  public  purposes  is  a  right  inherent  in  known  and  recognized  by  all,  ai-e  binding 
the  government.  Varick  v.  Smith,  5  Paige  upon  all,  and  need  never,  therefore,  be 
(N.  Y.),  Ch.  137;  Piscataqua  Bridge  v.  carried  into  express  stipulation,  for  this 
New  Hampshire  Bridge,  7  N.  H.  85  ;  could  add  nothing  to  their  force.  Every 
Backus  V.  Lebanon,  11  id.  19.  And  in  contract  is  made  in  subordination  to  them, 
this  respect  corporations,  either  public  or  and  must  yield  to  their  control  as  condi- 
private,  have  no  rights  superior  to  indi-  tions  inherent  and  paramount  wherever 
viduals.  Bradley  v.  N.  Y.  &  New  Haven  a  necessity  for  their  execution  shall  occur. 
R.  R.  Co.«  21  Conn.  306;  Armington  v.  Such  a  condition  is  the  right  of  eminent 
Bamet,  16  Vt.  745.  And  both  their  fran-  domain.  This  right  does  not  operate  to 
ehises  and  their  property  may  be  taken  impair  the  contract  affected  by  it,  but 
for  the  use  a/  another,  when  the  right  recognizes    its  obligation   in  the   fullest 
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laws,  and  they  can  claim  no  special  exemption  or  privilege  therefor. 
It  is  subject  to  the  same  sovereign  right  of  eminent  domain  by 

extent,  claiming  only  the  falfilnient  of  an  that  the  right  of  property  iu  a  chartered 
essential  and  inseparable  condition.  Thua,  corporation  was  more  sacred  and  intan^- 
in   claiming  the  resumption  or  qualifica-  ble  than  the  same  right  could  possibly  be 
tion  of  an  investiture,  it  insists  merely  on  in  the  person  of  the  citizen,  —  an  opinion 
the  true  nature  and  elianicter  of  the  right  which   must  be  without  any  grounds  to 
iD  vested.     The  impairing  of  contracts  in-  rest  upon,   until  it  can  be  demonstrated 
hibited  by  the  Constitution  can  scarcely,  either  that  the  ideal  creature  is  more  than 
by  the  ^greatest  violence  of  construction,  a  person,   or  the  corporeal  being  is   less, 
be  made  applicable  to  the  enforcing  of  the  For,  as  a  question  of  the  power  to  appro - 
terms  or  accessary  import  of  a  contract ;  priate  to  public  uses  the  property  of  pri- 
the  language  and  meaning  of  the  inhibi-  vate   persons  resting  upon   the  ordinary 
tion   were   designed   to  embiuce  proceed-  foundations  of  private  right  there  would 
ings  attempting  the  interpolation  of  some  seem  to  be  room  neither  for  doubt   nor 
new  term  or  condition  foreign  to  the  orig-  difficulty.      A  distinction    has  been    at- 
inal  agi-eement,  and  therefore  inconsistent  tempted  in  argument  between  the  power 
with  and  violative  thereof.     It  then  being  of  a  government  to  appropriate  for  )>ublic 
clear  that  the  i>ower  in  question  not  being  uses  property  which  is  corporeal,  or  may 
within  the  purview  of  the  restriction  im-  be  said  to  be  in  being,  and  the  like  |>ower 
posed  by  the  10th  section  of  the  first  arti-  in  the  government  to  resume  or  extingui&^h 
cle  of  the  Constitution,  it  remains  with  a  franchise.      The  distinction    thus    at- 
the  States  to  the  full  extent  iu  which  it  tempted  we  regard  as  a  refinement  which 
inheres  in  every  sovereign  government,  to  has  no  foundation  in  reason,  and  one  that, 
be  exercised  by  them  in  that  degree  that  in  truth,  avoids  the  true  legal  or  constitu- 
shall  by  them  be  deemed  commensurate  tional  question  in  these  causes ;  namely, 
with  public  necessity.     So  long  as  they  that  of  the  right  in  private  persons  in  the 
shall  steer  clear  of  the  single  predicament  use  or  enjoyment  of  their  private  property 
denounced   by   the   Constitution,  —  shall  to  control  and  actually  to  prohibit  the 
avoid  interference  with  the  obligation  of  power  and  duty  of  the  government  to  ad- 
contracts,  —  the    wisdom,   the  mode,  the  vance  and  protect  the  general  good.     We 
policy,  the  hardship  of  any  exertion  of  this  are  aware  of  nothing  peculiar  to  a  fran- 
power  are  subjects  not  within  the  proper  chise  which  can  class  it  higher,  or  render 
cognizance  of  this  court.    This  is,  in  truth,  it  more  sacred  than   other  property.     A 
purely  a  question  of  power  ;  and  conced-  franchise  is  property  and  nothing  more  ;  it 
ing  the  power  to  reside  in  the  State  gov-  is  incorporeal  property,  and  is  so  defined 
emnient,   this  concession  would  seem  to  by  Justice  Blackstone,  when  treating  in 
close  the  door  upon  all  further  con troveray  his  second  volume,  c.  8,   p.   26,  of  the 
in  connection  with  it.     The  instances  of  *  Rights  of  Things.*     It  is  its  character  of 
the  exertion  of  this  power  in  some  mode  property  only  which  imparts  to  it  value, 
or  other  from  the  very  foundation  of  civil  and  alone  authorizes  in  individuals  a  right 
government  have  been  so  numerous  and  of  action  for  invasions  or  disturbances  of 
familiar,  that  it  seems  somewhat  strange  its  enjoyments.     Vide  Bl.  Comm.  vol.  3, 
at  this  day  to  raise  a  doubt  or  question  c  16,  p.  286,  as  to  injuries  to  thisdescrip- 
conceming  it.     In  fact,  the  whole  policy  tion  of  private  property,  and  the  remedies 
of  the  country,  relative  to  roads,   mills,  given  for  redressing  them.     A  franchise, 
bridges,  and  canals,  rests  upon  this  single  therefore,  to  erect  a  bridge,  to  construct  a 
power  under  which  lands  have  been  always  I'oad,  to  keep  a  feny,  and  to  collect  tolls 
condemned  ;  and  without  the  exertion  of  upon  them  granted  by  the  authority  of  the 
this  power  not  one  of  the  improvements  State,  we  regard  as  occupying  the  same 
just  mentioned  could  be  constructed.     In  position   with  respect  to  the  paramount 
our  countiy  it  is  believed  the  power  was  power  and  duty  of  the  State  to.  promote 
never,  or  at  any  rate  rarely,  questioned ;  and  protect  the  public  good  as  does  the. 
until  the  opinion  seems  to  have  obtained  right  of  the  citizen  to  the  possession  and 
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which  the  property  and  rights  of  all  subjects  and  individuGils  are 
liable  to  be  taken  and  appropriated  to  a  public  use,  in  the  manner 
provided  in  the  Constitution,  whenever  the  legislature  shall  deem 
that  the  public  exigencies  require  it.  Thus,  a  franchise  to  build 
and  maintain  a  bridge  and  take  tolls  thereon,  may  be  taken  for  a 

highway,*  and  a  highway  may  be  taken  for  a  railway  ;^  one  railway 
may  be  taken  for  the  use  of  another,*  or  for  the  purposes  of  a  high- 
way,* or  indeed  for  any  public  use.*    But  the  condemnation  of  lands 

enjoyment  of  his  land  under  his  patent  telegraph  company  to  set  its  poles  and 

or  contract  with  the  State,  and  it  can  no  erect  its  line  upon  lands  of  a  railroad, 

more  inter^Ktse  any  obstruction  in  the  way  without  providing  for  enforcing  payment 

ot  their  just  exertion.     Such  exertion  we  of    damages,   was    held    unconstitutional 

hold  to  be  not  within  the  inhibition  of  the  and  void.     South  Western  R.  R.    Co.  v. 

Constitution  and  no  violation  of  a  con-  Southern TeL  Co.,  46  Ga.  4. 
tract.     The  power  of  a  State  in  the  exer-         *  Pierce  v.  Somersworth,  10  N.  H.  870, 

else  of   eminent   domain    to    extinguish  11  N.  H.  20  ;  Crosby  v.  Hanover,  86  N. 

immediately  a  franchise  it  had  granted,  H.  404  ;  James  River  &  Kansas  Co.   v. 

appears    never    to    have    been    directly  Thompson,  3  G rat t.  (Va.)  270  ;  Newcastle 

brought  here  for  adjudication,  and  conse-  R.  R.  v,  P.  &  J.  R.  R.,  8  Ii*ed.  (N.  C. )  461 ; 

quently  has  not  been  heretofore  formally  Tuckahoe  Canal  Co.  v.  T.  &  James  River 

propounded  from  this  court ;  but  in  Eng-  R.  R.  Co.,  11  Leigh  (Va.),  42;  Bonaparte 

land   this  power,   to  the  fullest  extent,  v.  Camden  &  Amboy  R.  R.  Co.,  1  Baldw. 

was  recognized  in  the  case  of  the  Gover-  (U.  S.  C.  C.)  205  ;  Boston,  &c.  R.  R.  Co. 

nor  and  Company  of  the  Cast  Plate  Manu-  v.  Salem,  &c.  R.  R.  Co.,  2  Gray  (Mass.), 

facturers  v.  Meredith,  4  T.  R.  794  ;  and  1  ;  Springfield  v.  Conn.  River  R.  R.  Co., 

Lord  Kenyon,   especially    in    that  case,  4  Cush.   (Mass.)  68;  Central  Bridge  Co. 

founded  solely  upon  this  power  the  entire  v.  Lowell,  4  Gray  (Mass. ),  474  ;  Northern 

policy  and  authority  of  all  the  road  and  R.  R.  Co.  v.  Claremont,  &c.  R.  R.  Co.,  27 

ranal   laws  of  the    kingdom.'*      Central  N.   H.    188 ;   Red    River  Bridge   Co.    v. 

Bridge   Co.   v.  Lowell,    4  Gray   (Mass.),  Clarksville,  1  Sneed  (Tenn. ),  176;  Barber 

682  ;  Enfield  Toll  Bridge  Co.  v.  Hartford  v.  Andover,  8  N.  H.  398  ;  Armington  v. 

&  N.  H.  R.  R.  Co.,  17  Conn.  454  ;  White  Barnet,  16  Vt.  745 ;  Backus  v.  Lebanon, 

River  Turnpike  Co.  v.  Vt.  Central  R.  R.  11  N.  H.  19. 

Co.,  21  Vt.  590  ;  Baltimore  Turnpike  v.         *  Boston  Water  Power  Co.  v.  Boston, 

Union  R.  R.  Co.,  85   Md.  224;  Boston  &c.  R.  R.  Co.,  28  Pick.  (Mass.)  860. 
&  Lowell  K  R.  Co.  v.  Salem  &  Lowell         *  Oregon  Cascade  R.  R.  Co.  v.  Bailey, 

R.  R.  Co.,  2  Gray  (Mass.),  1;  Richmond  8  Oregon,   164  ;   Northern   R.  R.   Co.  v. 

R.  R.  Co.  17.  Louisiana  R.  R.  Co.,  18  How.  Concord,  &c.  R.  R.  Co.,  27  N.   H.  188  ; 

(U.    S.)   71;    Red  River  Bridge   Co.   v.  Eastern  R.  R.  Co.  r.  Boston  &  Maine  R.  R. 

Clarksville,  1  Sneed  (Tenn. ),  176  ;  Boston  Co.,  Ill  Mass.  126  ;  Com.  v.  Dickinson, 

Water  Power  Co.  v.  Boston  R.  R.  Co.,  28  9  Phila.  (Penn.)  661  ;  Oakland  R.  R.  Co. 

Pick.  (Mass.)  360  ;  Barber  v.  Andover,  8  v.  Oakland,  &c.  R.  R.  Co.,  45  Cal.  365  ; 

N.  H.  398  ;  Charles  River  Bridge  v.  War-  Sixth  Avenue  R  R.  Co.  v.  Kerr,  72  N.  Y. 

ren  Bridge,  11  Pet  (U.  S.)  420  ;  Eastern  830. 

R.  R.  Co.  V.  Boston  &  Maine  R.  R.  Co.,  *  Philadelphia,  &c.  R.  R.  Co.  v.  Phila- 
111  Mass.  125  ;  Matter  of  Kerr,  42  Barb,  delphia,  47  Penn.  St.  825  ;  Iron  R.  R. 
(N.  Y.)  119  ;  Chicago,  Ac.  R.  R.  Co.  v.  Co.  v.  Ironton,  19  Ohio  St.  299  ;  Old  Col- 
Lake,  71  111.  833.  The  legislature  has  no  ony,  &c.  R.  R.  Co.  i;.  Plymouth,  14  Gray 
power  to  take  the  property  of  one  corpora-  (Mass.),  144;  Chicago,  &c.  R.  R.  Co.  v. 
tion  and  give  it  to  another,  but  must  in  Lake,  71  111.  388 ;  Com.  v.  Essex  County, 
all  cases  provide  for  proper  compensation  18  Gray  (Mass.),  239. 
to  be  paid.     Thus,  a  statute  authorizing  a         ^  Metropolitan  City  R.  R.  Co.  v,  Chi* 
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owned  by  one  railroad  company,  but  not  used  for  railroad  purposes, 
by  another  company  for  use  in  the  construction  of  a  railroad,  is 
unavailing  to  condemn  the  franchises  of  the  former.  All  that  is 
acquii*ed  is  a  right  of  way,  and,  incidentally,  the  power  to  cross  the 
track  of  the  former  where  the  routes  of  the  two  roads  cross.^  Tlie 
taking  of  the  franchise  or  property  of  one  coi*poration  for  the  use  of 
another  is  not  a  repeal  of  its  charter,  but  an  enforced  purchase  of  its 
property.*  Nor  can  it  in  any  sense  be  said  to  operate  as  a  violation 
of  the  obligations  of  a  contract,  because  all  contracts  are  subject  to 
certain  implied  conditions;  and  unless  expressly  exempted  there- 
from, franchises  are  as  much  subject  to  condemnation  by  the  sover- 
eign power  as  any  other.*  The  property  of  a  corporation  may  be 
condemned  in  whole  or  in  part,^  and  the  franchise  still  remain  in 
the  company ;  and  in  such  a  case  only  the  value  of  the  property  is 
to  be  estimated ;  and  if  the  franchise  only  is  taken,  the  value  of  the 
property  should  not  be  included.^  In  considering  the  right  of  one 
company  to  condemn  and  use  the  property  of  another  company,  it 
makes  no  difference  which  is  the  elder  company.  If  the  elder 
company  has  exercised  its  power  to  condemn  property  for  its  right 
of  way,  and  has  constructed  and  is  operating  its  road,  that  does  not 
withdraw  its  property  from  the  equal  power  of  condemnation  of  its 
right  of  way  for  a  crossing,  to  be  enjoyed  in  common  by  a  junior 
company.     The  right  to  cross  is  equal,  and  does  not  arise  out  of 

cago,  &c  R.  R.  Co.,  87  III.  317;  Balti-  26;  Com.  v.  Penn.  Canal  Co.,  66  Peon, 

more,  &c.  T.  Co.  v.  Union  R.  R.  Co.,  86  St  41  ;  Crosby  r.  Hanover,  86  N.  H.  404. 
Md.  224 ;  State  v.  Eastern,  &c  R.  R.  Co.,  ^  State   v.  Easton,  &c.  R.  R  Co.,  86 

36  N.  J.  L.  181  ;  Grand  Junction  R.  R.  N.  J.  L.  181. 

Co.  V.  County  Commissioners,   14  Gray         *  Statev.  Hudson  Timnel  Co.,  88  X.  J. 

(Mass.),  553;  Sixth  Avenue  R.  K.  Co.  v.  L.  548;  Grand  Junction   R.  R.  Ca   v. 

Kerr,  45  Barb.  (N.  Y.)  188;  Massachu-  Middlesex,  14  Gray  (Mass.),  553. 
setts  Central  R.  R.  Co.  v.   Boston,  &c.  *  Richmond  R.  R.  Co.  v.  Lonisa  R.  R. 

R.  R.  Co.,  121  Mass.  124 ;  Lake  Shore,  Co.,    18   How.    (U.    S.)   71  ;  R»h1   River 

&c.  R.  R.  Co.  V,  Cincinnati,  kc.  R.  R.  Bridge  O).  v.  Clarksville,  1  Sneed  (Tenn.), 

O).,    80   Ohio  St.    604;   Newcastle,   &c.  176;  Central    Bridge  «.  Lowell,   4  Gray 

R.  R.  Co.  V.  Peru,  Ac.  R.  R.  Co.,  8  Ind.  (Mass.),  474;  Barber  v.  Andover,  8  N. 

464 ;  Alabama,  &c.  R.  R.  Co.  v,  Kenney,  H.    898 ;   Amiington  w.   Bamet,   15    Vt. 

89  Ala.  807 ;  Union  Pacific,  &c.  R.  R.  Co.  745  ;  James  River  Co.  r.  Thompson,   8 

V.  Buriington,  &c.  R.  R.  Co.,  8  Fed.  Rep.  Gratt.  (Va.)  170 ;  Salem  Turnpike  Ca  v. 

106 ;   Northern  Pacific  R.  R.  Co.  v.  St.  Lyme,  18  Conn.  451. 
Paul,  &c.  R.  R.  Co.,  8  Fed.  Rep.  702 ;         *  Worcester  R.  R.  Co.  v.  Commission- 

Towanda  Bridge  Co.,  in  re,  87  Leg.  Int.  ers,  118  Mass.  561  ;  Sixth  Avenue  R.  R. 

(Penn.)  889;  Lexington,  &c.  R.  R.  Co.  Co.  v.  Kerr,  45  Barb.  (N.  Y.)  188;  Jer- 

V.  Applegate,  8  Dana  (Ky.),  289 ;  Kerr's  sey  City,  Ac.  R.  R  Co.  v.  Jersey  City 

Case,    42  Barb.    (N.   Y.)   119  ;   Com.  v.  Horse  R.  R.  Co.,  20  N.  J.  Eq.  61. 
Pittsburgh,  &c.  R.  R.  Co.,  58  Penn.  St.         *  Central  Bridge  v.  LoweU,  ante 
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purchase.  "When  the  younger  corporation  has  acquired  its  right  of 
property  in  common  with  the  older  in  a  crossing,  they  become  joint 
and  equal  owners,  bound  by  mutual  obligations  to  each  other  and 
to  the  public  to  so  use  this  common  right  as  to  do  no  unnecessary 
harm  to  the  other  or  to  the  public.  It  may  be  provided  that  all 
railroad  crossings  shall  be  made,  kept  up,  and  watchmen  maintained 
at  the  joint  expense  of  the  companies,  without  regard  to  the  priori- 
ties of  either  in  the  location  and  construction  of  its  road.  The  elder 
company  does  not  possess  any  paramount  or  vested  privilege  to 
operate  its  road  over  that  of  the  younger.  Nor  can  it  impose  all  the 
burdens  of  maintaining  this  crossing  upon  the  road  last  constructed. 
When  the  appropriation  is  made,  paid  for,  and  put  to  the  new  use, 
both  companies  stand  on  a  perfect  equality  as  to  the  rights  and 
privileges  in  the  use  of  the  crossing.^ 

Land  already  taken  by  the  exercise  of  eminent  domain  may  be 
taken  by  legislative  authority  for  other  public  uses ;  and  when  so 
taken,  it  is  presumed  that  the  former  use  has  ceased,  or  become  det- 
rimental,2  or  relatively  of  less  importance.*  It  is  not  presumed  that 
roads  will  be  laid  lengthwise  of  a  right  of  way,  unless  it  is  shown 
that  no  other  practical  route  could  be  had*  Eailroads  entering 
towns  are  subject,  under  the  general  authority  given  to  towns  and 
counties,  to  have  roads  and  streets  laid  across  their  tracks.  The 
franchise  is  taken  subject  to  any  inconvenience  that  may  arise  from 
such  opening.^  Eailroads  and  canals  must  allow  improvements 
subsequently  authorized  to  cross  or  tunnel  their  rights  of  way,  on 
reasonable  terms  and  proper  compensation.^  A  franchise  w^hich  is 
subjeqt  to  forfeiture  is  valid  until  forfeited  by  some  action  on  the 
part  of  the  State,  and  the  property  of  such  corporation  is  still  pro- 
tected by  the  Constitution,  and  must  be  paid  for  according  to  its 
proper  value.'' 

But  a  franchise  cannot  be  taken  under  the  general  law,  but  must  have 
for  its  basis  express  legislative  authority?  or  must  arise  from  necessary 

1  Lake  Shore  R.  R.  i^.  Cincinnati  R.  B.,  ^  Illinois  Canal  v.  Chicago  R.  R.,  li 

30  Ohio  St.  604.  111.  814  ;  Richmond  R.  R.  v.  Lonisa  R.  R., 

a  Miller  v.  Craig,  11  N.  J.  Eq.  175.  13  How.  71  ;  Northern  R.  R.  v.  Concord 

»  Talbot  V.  Hudson,  16  Gray  (Mass.),  R.  R.,  27  N.  H.  183;  Brooklyn  Central 

417;  Miller  «.  Craig,  11  N.  J.  Eq.  176.  R.  R.  v.  Brooklyn  City  R.  R.,  83  Barb. 

*  Crossley  w.  O'Brien,  24  Ind.  325.  (N.  Y.)  420  ;  Glover  v,  Powell,  10  N.  J. 

«  Hannibal  v.  Hannibal  R.  R.,  49  Mo.  £q.  211. 

480;  New  Orleans  «.  United  States,   10  "^  White  v.  South  Shore  R.  R.,  6  Gush. 

Pet.  (U.  S.)  662;  Philadelphia  R.  R.  v.  (Mass.)  412. 

Philadelphia,  9  Phila.  (Penn.)  663  ;  Little  "  In  re  Boston  &  Albany  R'  R.  Co.,  53 

Miami  R.  R.  v.  Dayton,  28  Ohio  St.  610.  N.  Y.  674;  CenU-al  City  Horse  R.  R.  Co.  v. 
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implication}  But  this  rule  must  be  understood  as  only  applying 
in  the  case  of  public,  or  qtuisi  public  corporations,^  as  the  property 

Fort  Clark  Horae  K.  R.  Co,,  81  111.  523.  namerous  tracks,  turn-outs,  and  switches, 
lu  the  case  Mutter  of  the  City  of  Buffalo,  The  present  grade  of  these  tracks  was  but  a 
68  N.  Y.  167,  the  definition  of  implica-  few  feet  above  the  natural  level  of  the  canal, 
tion  is  given,  and  the  construction  which  The  land,  if  taken  by  the  city,  would  be 
must  be  placed  on  statutes  claimed  to  taken  in  fee,  and  hence  the  i-ailroad  corn- 
confer  power  by  implication.  The  court  panies  would  have  no  right  to  bridge  the 
say  :  ''An  implication  is  an  inference  of  canal,  and  the  bridging,  if  done,  would  be 
soinethiug  not  dii'ectly  declared,  but  aris-  at  an  immense  expense.  This  interfer- 
ing from  what  is  admitted  or  expressed,  ence,  the  courts  say,  would  not  be  a  toler- 
In  determining  whether  a  power  generally  able  interference  with  an  existing  public 
given  is  meant  to  have  operation  upon  use,  which  may  be  compensated  for  in 
lands  already  devoted  by  legislative  au-  damages,  but  an  entire  superseding  of  it 
thority  to  a  public  purpose,  it  is  proper  to  by  another  public  use.  Both  uses  cannot 
consider  the  nature  of  the  prior  public  stand  together.  It  is  not  to  be  presumed 
work,  the  public  use  to  which  it  is  ap-  that  the  legislature,  by  the  general  terms 
plied,  the  extent  to  which  that  use  would  in  which  it  gave  power  to  the  city  to  take 
be  impaired  or  diminished  by  the  taking  lands,  with  no  especial  reference  to  this 
of  such  part  of  the  land  as  may  be  de-  particular  place  or  occasion,  meant  to  pro- 
manded  by  the  subsequent  public  use.    If  duce  such  an  effect. 

both  uses  may  not  stand  together,  with  Ageneralauthority  to  lay  out  streets  and 
some  tolerable  interference  which  may  be  alleys  will  not  justify  the  laying-out  of  a 
compensated  for  by  damages  paid  ;  if  the  street  across  depot  grounds,  when  the  ease- 
latter  use,  when  exercised,  must  supersede  ment  of  the  railroad  company  and  of  the 
the  former  ;  it  Ls  not  to  be  implied  from  a  city  cannot  reasonably  coexist  Milwaukee 
general  jtower  given,  without  having  in  R.  R.  v.  Faribault,  23  Minn.  167.  lu 
view  a  then  existing  and  particular  need  many  States  the  condemnation  of  private 
therefor,  that  the  legislature  meant  to  sub-  property  for  public  use  is  governed  by  gen- 
ject  lands  devoted  to  a  public  use  already  eral  laws.  No  restriction  on  routes  is  im- 
in  exercise,  to  one  which  might  thereafter  posed  by  the  acts,  and  conflicts  have  f re- 
alise. A  legislative  intent  that  there  quently  arisen.  Land  already  devoted  to 
should  be  such  an  effect  will  not  be  in-  another  public  use  cannot  be  taken,  under 
feiTed  from  a  gift  of  jwwer  made  in  gene-  general  laws,  where  the  effect  would  be  to 
i*al  terms.  To  defeat  the  attainment  of  an  extinguish  a  franchise.  If,  however,  the 
imix)rtant  public  purpose  to  which  lands  taking  would  not  materially  injure  the 
have  already  been  subjected,  the  legisla-  prior  holder,  the  condemnation  may  be 
tive  intent  must  unequivocally  appear,  sustained.  New  York  R.  R,  Co.  v.  Metro- 
It  an  implication  is  to  be  relied  upon,  it  politan  Gas-light  Co.,  68  N.  Y.  326;  Morris 
must  aftpear  from  the  face  of  the  enact-  R.  R.  Co.  v.  Central  R.  R.  Co.,  81  K.  J.  L. 
ment,  or  from  the  application  of  it  to  the  205.  Or  if  the  property  sought  to  be  con- 
particular  subject-matter  of  it,  so  that,  by  demned  was  not  in  use,  or  absolutely 
reasonable  intendment,  some  especial  ob-  necessary  to  the  enjoyment  of  the  franchise, 
ject  sought  to  be  attained  by  the  exercise  Peoria  R.  R.  Co.  r.  Railroad  Co.,  66  111. 
of  the  power  granted  could  not  be  reached  174  ;  Oregon  R.  R.  Co.  r.  Bailey,  8  Or^. 
in  any  other  place  or  manner."  In  this  164.  A  corporation,  either  private  or  muni- 
case,  the  city  proposed  to  excavate  a  canal  cipal,  cannot,  under  a  general  power  to  take 
sixty  feet  in  width  across  the  tracks  of  sev-  lands  for  a  public  use,  take  from  another 
eral  railroads,  and  entirely  through  the  yanl  corporation,  having  the  like  power,  lands 
of  one  of  them,  at  a  place  where  there  are  or  property  held  by  it  for  a  public  puipose 


'  Carpenter,  J.,  in  Evergreen  Ceme-        *  Inre  Boston  &  Albany  R.  R.  Co.,  68 
tery  Assn.  v.  New  Haven,  86  Conn.  242.       N.  Y.  574. 
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of  any  purely  pripate  corporation   may  be  taken  in  invitum,  the 

same  as  that  of  an  individual;^  and  the  same  is  also  true  as  to 
lands  of  public  or  qtuisi  public  corporations  not  in  use,  and  which ^ 

can  be  taken  without  detriment  to  the  public,  or  interfering  with 
the  use  to  which  they  are  devoted,^  and  where  there  is  a  necessity  for 

pursuant  to  its  charter.     But  an  easement  the  land  purchased  as  any  other  individual 

may  be  acquired  in  invitum,  by  legisla-  land-owner,  and  such  land  could  be  con- 

tive  authority,  in  lands  held  and  occupied  demned  by  the  rival  company  upon  com- 

for  a  public  use,  when  such  easement  may  pensation.     Morris  R.  R.  Co.  v,  Blair,  9 

be  enjoyed  without  detriment  to  the  pub-  N.  J.  Eq.  635.    The  priority  of  construction 

lie  or  interfering  with  the  use  to  which  gives  no  rights  where  another  company  has 

the  lands  are  devoted.     Lands  held  sim-  perfected  its  location   first.      Chesai>eake 

ply  as  a  proprietor,  but  not  used  or  neces-  Canal  Co.  v.  Baltimore  R.  R.,  4  Gill  &  J. 

sary  to  the  public  purpose,  may  be  taken  (Md.)  1.     A  right  of  way  taken  and  occu- 

as  of  a  private  person.     Matter  of  Roches-  pied  by  one  road  cannot  be  taken  by  an- 

ter  Water  Commissioners,  68  N.  Y.  413.  other,  by  a  general  proceeding,   without 

Property  abandoned  by  a  former  corpora-  stating  in  the  petition  that  the  land  was 

tion  may  be  taken.     The  taking  is  not  a  occupied  by  another  company,  and  with- 

forfeiture  of  the  franchise,,  for  the  State  out  showing  any  necessity  for  taking  that 

alone  can  declare  such  forfeiture  ;  but  the  particular  land.     Cincinnati  R,  R.  Co.  v. 

land  may  be  taken  because  not  necessary  Danville  R.  R.  Co.,  75  111.  113;  San  Fran- 

to  the  old  corporation,  and  because  one  cisco  Water  Co.  v,  Alameda  Water  Co.,  36 

company  cannot  condemn  and  hold  land  Cal.  639.  The  commissioners  who  assess  the 

not  necessary  or  convenient  for  its  busi-  damages  cannot  determine  the  priority  of 

ness,  merely  to  prevent  a  rival  company  right,  San  Francisco  Water  Co.  v.  Alameda 

from  competing  with  it.   Oregon  R.  R.  Co.  Water  Co.,  36  Cal.  639,  nor  can  the  owner 

V.  Bailey,  3  Oreg.  164.    A  portion  of  a  horse  raise  questions  of  priority  between  the  two 

railroad  which  constitutes  the  most  valu-  companies  claiming  the  land,  under  sepa- 

able  portion  of  the  road  cannot  be  con-  rate  proceedings,  to  defeat  condemnation, 

demned  under  a  general  law.     A  crossing  Lake  Merced  Water  Co.  v.  Cowles,  31  Cal. 

may  properly  be  made,  but  the  condemna-  215  ;  Mills  Eminent  Domain,  §§  46,  47. 

tion  should  be  of  the  whole  road,  and  not  ^  White  River  Turnpike   Co.   «.  Vt. 

of  the  most  valuable  portion  of  it.    Central  Central  R.  R.   Co. ,  21   Vt.   690  ;    Grand 

CityHorseR.  R.Co.r.  Ft.  Clark  Hoi-seR.R.  Junction  R.  R.  Co.  v.  Middlesex,  14  Gray 

Co.,  81  111.  523.     When  different  corpora-  (Mass.),  663;  State  v.  Hudson  Tunnel  Co., 

tions  desire  the  same  location,  the  one  that  38   N.   J.   L.    648;    Bellona    Company's 

is  prior  in  point  of  time  is  also  prior  in  point  Case,  3  Bland  (Md. ),  442  ;  Charles  River 

of  right,  and  the  first  location,  if  followed  Bridge  v,  Warren  Bridge,  11  Pet.  (U.  S.) 

by  construction,  operates  to  secure  the  prior  420;   Trustees  v.   Salmon,   11   Me.    109; 

right.    Waterbury  v.  Dry  Dock  R.  R.  Co.,  Peoria,  &c.  R.  R.  Co.  p.  Peoria  &  S.  R.  R. 

54  Barb.  388 ;  The  People  v.  New  York  Co.,  66  111.  174. 

R.  R.  Co.,  45  Barb.  73.  And  unless  an  ex-  ^  Matter  of  Rochester  Water  Works,  66 
elusive  right  is  given  to  a  particular  route,  N.  Y.  413  ;  Matter  of  New  York  Central, 
the  company  which  files  the  first  survey  is  &c.  R.  R.  Co.,  63  N.  Y.  326.  Lands  held 
entitled  to  the  route.  It  does  not  signify  by  a  railway  company  for  other  than  rail- 
that  because  the  articles  of  incorporation  of  way  purposes  may  be  taken  in  invi/.um. 
one  are  prior  in  date  to  those  of  the  other.  Iron  R.  R.  Co.  v.  Iron  ton,  19  Ohio  St.  299; 
or  that  one  has  made  preliminary  surveys  Peoria,  P.  &  J.  R.  R.  Co.  v.  Peoria,  &c.  R.  B. 
over  a  particular  route,  or  has  made  pur-  Co.,  66  111.  174  ;  In  re  Rochester  Water 
chases  of  individuals  along  that  route,  it  has  Commrs.,  66  N.Y.  413  ;  In  re  Ninth  Av., 
acquired  a  prior  right.  Until  the  survey  is  46  id.  729.  In  Eastern  R.  R.  Co.  v.  Bos- 
made  and  filed,  the  company  would  hold  ton  k  Maine  R.  R.  Co.,  Ill  Mass.  126,  it 
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taking  such  lands  for  the  purpose  for  which  they  were  taken  ;  ^  and  the 
question  as  to  whether  such  necessity  exists  or  not  is  one  of  fact 
for  the  jury .2  The  rule  may  perhaps  be  better  stated  thus :  One  pub- 
lic corpomtion  cannot  take  the  lands  or  franchises  of  another  public 
corporation  in  actual  use  by  it,  unless  expressly  autliorized  to  do  so  by 
the  legislature ;  but  the  lands  of  such  a  corporation,  not  in  actual  use, 
may  be  taken  by  another  corporation,  authorized  to  take  lands  for  its 
use  in  invitum,  whenever  the  lands  of  an  individual  may  be  so 
taken,  subject  to  the  qualification  that  there  is  a  necessity  therefor. 

was  held  that  the  legishiture  had  the  riglit  the  use  to  which  the  lands  are  devote<i. 
to  authorize  one  railroad  to  take  the  land  of  New  York  Central  &  Hudson  R.  K.  Co.  r. 
another  railroad  which  it  had  acquired  by  Metropolitan  Gas-light  Co.,  63  N.  Y.  32(>. 
eminent  domain,  \x\ion  payment  of  com-  So,  too,  lands  held  by  a  corporation  or  by 
pensation  ;  and  the  same  rule  was  foUowed  a  public  body,  but  not  used  for  or  neces- 
in  Chicago,  &c.  R.  R.  Co.  v.  Town  of  Lake,  aary  to  a  public  purpose,  but  simply  as  a 
71  111.  333  ;  New  York,  &c.  B.  R.  Co.  v.  proprietor  and  for  any  private  ]>urpose  to 
Boston,  &c.  R.  R.  Co.,  36  Conn.  196  ;  City  which  they  may  be  lawfully  applied,  may 
of  Bridgeport  v.  New  York,  &c.  R.  R.  Co.,  be  taken  as  if  held  by  an  individual  owner, 
id.  266 ;  4  Am.  Rt*p.  63 ;  Evergreen  Ceme-  The  property  rights  of  a  corix>ration  in 
tery  Assoc,  v.  New  Haven,  43  Conn.  234  ;  lands  not  held  in  trust  for  a  public  use  are 
Matter  of  Kerr,  42  Barb.  119;  Backus  v.  no  more  sacred  than  those  of  individual 
Lebanon,  11  N.  H.  19.  But  to  authorize  proprietors.  The  law  only  protects  from 
the  taking  of  laud  already  actually  devoted  condemnation  for  public  purposes  landi» 
to  a  public  use  there  must  be  an  express  actually  held  by  authority  of  the  sovereign 
statutory  authority.  In  re  Boston  &  Al-  power  for  or  necessaiy  to  some  public  pnr- 
bany  B.  R.  Co.,  53  N.  Y.  574.  Thus,  in  pose  or  use.  Lands  held  upon  a  special 
Central  City  Horse  R.  R.  Co.  v.  Fort  Clark  trust  for  a  public  use  cannot  be  appropri- 
Horse  R.  R.  Co. ,  81  111.  523,  it  was  held  ated  to  another  public  use  without  special 
that  a  part  of  the  line  of  one  railroad  could  authority  from  the  legislature."  In  Peoria, 
not  be  taken  by  a  competing  road  acting  &c.  R.  R.  Co.  r.  Peoria,  &c.  R.  R.  Co.,  66 
«nnder  an  ordinance  of  a  city  council.  So,  111.  174,  it  was  held  that  the  land  of  one 
in  Evergreen  Cemeterj*  Assoc.  •.  New  railroad  company  not  in  actual  use  might 
Haven,  21  Am.  Rep.  648,  43  Conn.  234,  be  condemned, —  "  clearly  implying,"  said 
it  was  held  that,  without  si)ecial  statutory  Bkeese,  J.,  in  Central  City  Horse  R,  R. 
authority,  or  necessary  and  reasonable  im-  Co.  ».  Fort  Clark  Horse  R.  R.  Co.,  81 
plication,  a  municipal  corporation  could  111.  523,  "if  it  was  in  actual  use  for 
not  take  for  a  highway  the  land  of  a  ceme-  their  track  or  appurtenances,  that  it  was 
tery,  whether  such  land  was  actually  in  not  subject  to  condemnation  by  another 
use  for  interments  or  not.  But  in  Matter  road."  But  in  no  case  can  the  right  be 
of  New  York  Central,  &c  R.  B.  Co.,  68  exercised  without  compensation.  Thus, 
N.  Y.  326,  it  was  held  that,  under  the  in  Southwestern  R.  R.  Co.  v.  Southern 
general  statute,  a  railroad  could,  take  the  Telegraph  Co.,  12  Am.  Rep.  585,  46  Ga.  4, 
land  of  a  gas-light  company  not  in  actual  a  statute  authorizing  a  telegraph  company 
use,  such  company  not  being  a  public  cor-  to  erect  its  lines  upon  the  way  of  a  rail- 
poration.  In  Matter  of  Rochester  Water  road  company,  without  providing  for  en- 
Commissioners,  66  N.  Y.  418,  the  court  forcing  payment  of  damages,  was  held 
said:  "An  easement  may  be  acquired  t;i  unconstitutional  and  void. 
invUum^  by  legislative  authority,  in  lands  ^  Evergreen  Cemetery  Assoc  ».  New 
held  and  occupied  for  a  public  use  when  Haven,  anU, 

such  easement  may  be  enjoyed  without  ^  Bowler  •.  Perrin,  47  Mich.  154. 
detriment  to  the  public  or  interfering  %ith 
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Tills  rule  was  adopted  and  ably  upheld  in  a  Connecticut  case.^    In 
that  case  the  plaintiffs,  a  cemetery  association  formed  under  the  gen- 

1  EYeigreen  Cemetery  Assoc,  o.  New  traTelliiig  between  the  one  city  and  the 
Haven,  43  Conn.  234.     In  Baltimore,  &c.  other  upon  the  raili-oad  authorized  by  that 
R.  R.  Co.  V.  P.  W.  &  Kentucky  R.  R.  Co.,  act,  or  to  compel  the  said  company,  in 
17  W.  Va.  812,  the  defendants,  by  pro-  order  to  retain  such  passengers,  to  reduce 
Bttedings  in  invitumy  took  a  part  of  the  the  passage  money.    Afterwards  the  legis- 
battress  of  the  plaintiff's  bridge,  erected  lature  incorporated  the  Louisa  R.  R.  Co., 
by   it  across   Wheeling   Creek.      It  ap-  whose  road  came  from  the  west  and  struck 
peared  that  the  portion   taken  was  not  the  first-named  comiMiny's   track  nearly 
necessary  to  the  support  of  the  bridge  and  at  right  angles   at   some  distance  from 
the  exercise  of  the  franchise  of  the  com-  Richmond ;   and   the  legislature  author- 
pany.    The  court  held  that  its  condem-  ized  the  Louisa  road  to  cross  the  track 
nation  was  proper.      Johnson,  J.,  in  a  of  the  other  and  continue  their  road  to 
masterly  opinion,  reviewed  the  cases,  and  Richmond.     The  court  held  that  in  the 
said:    **It  is  a  mistake  to  suppose  that  last  grant  the  obligation  of  the  contract 
land  in  use  for  certain  purposes  by  a  rail-  with    the    first    company    was    not    im- 
road  company  is  not  liable  to  condemna-  paired  within  the  meaning  of  the  Con- 
tion.    Pleas  numbers  two  and  three  did  not  stitution  of  the  United  States  ;  that  in  the 
so  much  as  aver  that  the  lands  were  in  first  charter  there  was  an  implied  reserva- 
present  use,  and  they  were,  of  course,  prop-  tion  of  the  power  to  incorporate  companies 
erly  rejected.     There  is  nothing  so  sacred  to  transport  other  articles  than  passengers ; 
in  the  title  of  a  railroad  company  to  prop-  that  a  franchise  could  be  condemned  in 
erty  that  it  cannot  be  taken  under  the  the  same  manner  as  individual  property, 
exercise  of  the  right  of  eminent  domain.  West  Bridge  Co.  v,  Dix  et  al,,  6  How. 
I  nnderetand  the  law  to  be,  that  property  (U.  S.)  507.     In  Grand  Rapids,  &c.  R.  R. 
belonging  to  a  railroad  company,  and  not  in  Co.  v.  Grand  Rapids  &  Indiana  R.  R.  Co., 
aelual  uscy  or  necessary  to  the  proper  exer-  35  Mich.  265,  it  was  held  that  one  rail- 
cise  of  the  franchise  thereof,  may  be  taken  road  has  no  right  to  appropriate  without 
for  the  purposes  of  another  railroad  under  compensation  the  franchise  or  property  of 
the  general  railroad  law  of  the  State.     An  another  for  the  construction  of  its  road, 
express  legislative  enactment  is  generally  The  fact  that  property  has  been  taken  for 
required  in  order  to  take  such  property  in  a  particular  public  use  does  not  make  it 
use  by  a  railroad  company,  except  where  public  property  for  all  purposes ;  and  the 
the  proposed  appropriation  would  not  de-  property  rights  of  a  railroad  company  in 
stroy  or  greatly  injure  the  franchise  of  the  its  right  of  way  are  protected  by  the  same 
company,  or  render  it  difficult  to  prosecute  restrictions  against  appropriation  by  any 
the  object  thereof.     If  such  consequences  other  railroad  company  for  railroad  pur- 
would  not  follow,  a  general  graut  is  sufil-  poses  or  other  public  use  as  is  afforded  by 
cient.     Enfield  Toll  Bridge  Co.  v.  Hart-  the  Constitution  and  laws  in  the  case  of 
ford  &  New  Hayen  R.  R.  Co.,  17  Conn,  the  private   property  of   an    individual 
40 ;    Little  Miami  R.  R.  Co.  v.  Dav,  23  Baltimore  &  Havre  de  Grace  Transporta- 
Ohio  St  510;  Tuckahoe  Canal  Co.  v,  T.  R.  tion  Co.  w.  Union  R.  R.  Co.,  85  Md.  224. 
Co.,  11   Leigh  (Va.),  79;    3  Gratt.  (Va.)  It  is  insisted  by  counsel  for  plaintiff  in 
258.      In  Richmond,   &c.   R.  R.   Co.   v,  error  that  where  a  corporation  is  author- 
Louisa  R.  R.  Co.,  13  How.  (IT.  S.)  71,  it  ized  by  its  charter  or  a  general  law  to  take 
appeared  that  the  legislature  of  Virginia  by  condemnation  the  land  required  for  its 
incorporated  the  Richmond,  Fredericks-  purposes,  it  cannot,  under  such  general 
burg,  &  Portsmouth  R.  R  Co.,  and  in  the  authority,  condemn  property  already  ap- 
charter  pledged  itself  not  to  allow  any  propriated  to  public  use  by  another  cor- 
other  railroad  to  be  constructed  between  poration ;   that  to  authorize  it  to  do  so, 
the  places,  or  on  any  portion  of  that  dis-  the  power  must  be  granted  to  it  by  ex- 
tance,  the  probable  effect  of  which  would  press  terms,  or  by  necessary  implication, 
be  to  diminish  the  number  of  paasengen  For  this  position  they  rely  upon  B.  &  M. 
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eral  laws  of  the  State,  owned  certain  lands  in  New  Haven,  which 
had  been  acquired  by  it  under  its  chailer  for  a  burial-ground,  and 

R.  R.  Co.  V.  L.  &  L.  R.  R.  Co.,  124  Mass.  in  general  terms  was  meant  to  have  opera- 
8t)8  ;  Housatonic  R.  R.  Co.  v.  Lee  &  Hud-  tion  upon  lands  already  devoted  by  legis- 
son  River  R.  R.  Co.,  68  N.  Y.  391  ;  Ever-  lative  authority  to  a  public  purpose,  it  is 
green  Cemetery  Association  v.  New  Haven,  proper  to  consider  the  nature  of  the  prior 
43  Conn.   234 ;    Matter  of  B.  &  A.  R.  R.  use,  and  the  extent  to  which  it  will  be 
Co.,  53  N.  Y.  574;  Matter  of  City  of  Buf-  im[»aired  or  diminished  by  the  taking  for 
falo,  68  N.  Y.  167.     In  the  case  in  124  the  subsequent  use.     A  legislative  intent 
Mass.,  it  aftpeared  that  the  location  of  to  subject  lands  devoted  to  a  public  use, 
the    proposed    extension  of   the  defend-  already  in  exercise,  to  one  which  might 
ant's  railroad,  of  which  the  plaintiff  com-  thereafter  arise,  will  not  be  implied  from 
plained,   was  twenty-six    feet  wide,  and  a  gift  of  power  made  in  general   terms 
crossed  upon  a  level  two  branches  of  the  without  having  in  view  a  then  existing 
plaiutifTs  railroad,  about  a  quarter  of  a  and  particular  need  for  the  subsequent 
mile  apart;  and  at  these  crossings,  and  use, — at  least  where  both  uses   cannot 
for  the  whole  distance  between  them,  was,  stand  together,  and  the  latter,   if  excr- 
for  a  small  portion  of  its  width,  upon  the  cised,  must  supersede  the  former.' 
plaintiffs  depot  and  station  grounds ;  but,         It  will  be  observed  that  in  these  last 
for  the  greater  part  of  its  width,  was  along  cases  the  interference,  with  the  franchise 
and  within  the  plaintiff's  location  of  1847,  was  great,  and  much  iiyury  would  have 
and  included  a  great  part  of  the  signal  been  sustained  by  the  companies  if  their 
houses,  of  the  store  house,  of  the  paint  property  had  been  taken.    But  the  taking 
shop,  and  of  the  carpenters*  shop,  and  of  of  a  portion  of  a  buttress  might  inflict  no 
the  freight  platform ;  that  the  construe-  injury  at  all  upon  the  Baltimore  &  Ohio 
tion  of  the  proposed  extension  of  the  de-  R.  R.  Co.    The  courts  will  take  care  to  see 
fendant's  road  would  be  a  serious  injury  to  that  one  railroad  comjiany  is  not  materi- 
the  plaintiff,  and  would  greatly  inteifere  ally  injured  for  the  benefit  of  another; 
with  its  necessary  use  of  the  tracks,  signal  and  where  no  such  material  injury  will 
houses,  etc.     The  court,  in  its  opinion,  result,  the  onward  march  of  improvement 
quoted  with  approbation  what  had  been  demands  that  a  great  work  of  internal  im- 
said  in  the  case  in  118  Mass.,  —  that  'a  provement  shall  not  be  impeded  by  imsg- 
charter  to  build  and  maintain  a  railroad  inary  injury  to  another  corporation.    The 
between  certain  points,  without  describing  instruction  was  properly  refused.      It  is 
its  course  and  direction,  but  leaving  that  assigned  as  error  that  the  court  refused  to 
to  be  determined  and  established  by  the  set  aside  the  verdict  and  gmnt  a  new  trial, 
corporation,  as  pix)vided  by  the  general  Upon  a  careful  examination  of  the  evi- 
laws,  does  not  prima  facie  give  any  power  deuce,  we  think  it  fully  sustains  the  ver- 
to  lay  out  the  road  over  land  already  de-  diet.     But  it  is  insisted  by  counsel  for  the 
voted  to  and  within  the  recorded  location  plaintiff  in  error  that  the  evidence  shows 
of  another  railroad.    It  is  not  to  be  pre-  that  more  land  was  included  in  the  upper 
Buraed  that  the  legislature  intended   to  parcel  of  land  sought  to  be  condemned 
allow  land  thus  devoted  to  one  public  use  than  was  necessary  for  the  purposes  of 
to  be  subjected  to  another,  unless  the  au-  petitioner,  and  the  verdict  ought  there- 
thority  is  given  in  express  words,  or  by  fore  to  be  set  aside.    It  is  tnie,  as  con- 
necessary  implication.'    In  the  case  in  68  tended  by  the  counsel,  that  private  prop- 
K.  Y.,  it  was  held  that  'the  legislature  erty  can  only  be  taken  for  a  public  use, 
may  interfere  with  property  held  by  a  cor-  and  no  more  of  such  property  can  be  taken 
poration  for  one  public  use  and  apply  it  to  than  is  necessary  for  such  use,  which  must 
another,  and  may  delegate  the  power  so  to  be  determined  when  proper  from  the  stat- 
do  to  another  corporation  ;  but  such  dele-  ute  upon  the  subject  and  the  facts  appear- 
gation  must  be  in  express  terms,  or  arise  ing  in  the  case.  Therefore,  when  it  clearly 
from  necessary  implication.     In  determin-  appears  that  the  property  taken,  or  a  part 
ing  whether  a  power  to  take  lands  given  thereof,  is  not  necessary  for  the  public 
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were  laid  oiit  and  used  by  it  for  that  purpose.  In  1873  the  city  of 
New  Haven,  in  pursuance  of  its  corporate  powers  or  otherwise, 
ordered  the  widening  and  straightening  of  Winthrop  Avenue  be- 
tween certain  points;  and  for  that  purpose  took  a  portion  of  the 
plaintiff's  land  bordering  on  the  avenue,  about  eight  feet  in  width, 
covered  with  shrubbery,  evergreens,  and  other  ornamental  trees. 
The  land  was  shown  to  be  in  acttuzl  use  by  the  association  and 
necessary  for  its  purposes,  but  was  not  shown  to  be  necessary  for  the 
purposes  of  widening  the  avenue.  Carpenter,  J.,  in  the  course  of 
his  opinion  upon  the  question  whether  the  defendants  could  take 
the  land  for  the  purposes  named,  said :  "  The  power  which  the  city 
has  to  take  the  land  is  the  same  as  that  conferred  by  general  statute 
upon  towns,  there  being  no  special  power  granted  to  take  any  part 
of  this  cemetery  for  such  purposes.  The  petitioners  are  incorpora- 
ted under  the  statute  authorizing  and  regulating  the  organization  of 
associations  for  the  purpose  of  procuring  and  establishing  burying 
grounds  or  places  of  sepulture.  The  association  holds  the  laud  com- 
prising the  cemetery,  subject  to  the  provisions  of  the  law  authori- 
zing its  organization,  and  it  is  now  held  by  the  association,  except 


use  for  which  snch  condemnation  is  land  was  worth,  it  was  just  as  well  to  take 
soughtf  as  to  such  part  the  taking  is  un-  the  whole.'  Whether  the  whole  of  the 
lawful.  Matter  of  Albany  Street,  11  Wend,  upper  parcel  south  of  Wheeling  Creek  was 
(N.  Y.)  149  ;  Dunn  v,  Charleston,  Harp,  necessary  for  the  use  of  petitioner  was  not 
(S.  C.)  189 ;  Buckingham  v.  Smith,  10  an  issue  before  the  jury.  The  petition 
Ohio,  288.  But  does  it  appear  in  this  particularly  described  it,  and  claimed  that 
record  that  more  land  was  condemned  it  was  necessary  for  the  use  of  the  peti- 
than  was  necessary  for  the  public  use  set  tioner,  which  was  a  public  use.  The 
forth  in  the  petition  ?  The  only  evidence  defendant,  in  the  county  conrt,  did  not 
before  the  jury  on  that  subject  was  brought  take  issue  on  that  allegation  in  the  peti- 
out  on  the  cross-examination  of  the  en-  tion.  The  only  issues  as  to  that  i>arcel 
gineer  of  the  petitioner,  who  said  :  'For  were,  'that the  land  last  hereinbefore  men- 
any  structure  which  petitioner  would  put  tioned  was,  at  the  time  of  the  beginning 
on  the  parcel  of  land  just  south  of  Wheel-  of  the  said  condemnation  proceedings,  and 
ing  Creek,  it  would  only  need  twelve  and  still  is,  held  and  owned  by  the  said  de- 
one-half  feet  on  each  side  of  its  centre  fendant  for  the  purpose  of  being  used  in 
line.  For  the  remainder  of  the  parcel  its  said  business,  and  was  at  the  time  of 
west  of  this  twenty-five  feet  petitioner  had  the  beginning  of  said  proceedings,  and  still 
no  immediate  use,  and  witness  could  not  is,  in  use  by  the  said  defendant  in  its  said 
say  that  it  would  ever  be  useful.  It  was  business  ;  and  that  in  following  the  gen- 
oue  of  those  cases  where  railroads  some-  eral  course  of  the  petitioner's  road  it  is  not 
times  condemn  all  of  the  ground  that  is  necessary  for  the  said  petitioner  to  build 
rendered  useless  to  the  former  owner.  In  its  said  line  of  road  over  said  last-men- 
cases  where  the  remainder  of  the  ground  tioned  land.'  Therefore  it  is  clear  that 
was  cut  off  from  connection  with  the  ad-  the  evidence  is  not  responsive  to  any  issue 
Jacent  land,  and  where  the  damages  for  before  the  jury." 
crossing  amounted  to  as  much  as  the  whole 
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such  parts  thereof  as  have  been  sold  to  be  used  and  occupied  as 
places  of  burial,  which  comprise  a  large  part  thereof. 

''  It  is  further  found  that  the  land  so  taken  is  needed  for  the  pur- 
poses of  the  cemetery,  and  is  not  needed  for  the  purpose  of  widening 
and  straightening  Winthrop  Avenue.  The  use  of  land  for  a  burying- 
ground  is  a  public  use,  and,  for  such  a  purpose  it  may  be  taken,  if 
need  be,  under  the  right  of  eminent  domain.  The  fact  that  this  land 
is  held  and  used  under  a  deed  from  the  former  owner,  and  was  not 
taken  by  proceedings  in  invitum,  cannot  affect  the  nature  of  the  usa 
It  is  held  by  as  high  and  sacred  a  tenure  as  it  w^ould  have  been  if 
the  sovereign  power  of  the  State,  in  the  exercise  of  the  right  of  emi- 
nent domain,  had  been  called  to  the  aid  of  the  petitioners  in  acquir- 
ing it.  The  question  then  is,  whether  land  already  devoted  to  a 
public  use  can  be  taken  by  the  public  for  another  use  which  is  incon- 
sistent with  the  first,  without  special  authority  from  the  legislature,  or 
authority  granted  by  necessary  and  reasonable  implication.  There  are 
cases  in  which  it  would  seem  that  lands  used  for  a  burying-ground, 
have  been  taken  by  the  municipal  authorities  for  highway  purposes.^ 
But  whether  they  were  taken  under  a  general  or  special  authority 
does  not  appear ;  nor  does  it  appear  that  there  was  a  necessity  for 
taking  them  in  order  to  exercise  the  powers  granted ;  but  it  does 
appear  that  the  question  whether  the  public  had  a  right  so  to  take 
them  without  the  consent  of  the  owners,  was  not  made  and  decided 
in  either  of  the  cases  referred  to. 

**  That  the  legislature  has  the  power  to  authorize  the  taking  of  land 
already  applied  to  one  public  use,  and  devote  it  to  another  is  unques- 
tionable.^ And  this  power  may  be  granted  either  by  express  words  or 
by  necessary  implication.  When  the  power  is  granted  to  municipal 
or  private  corporations  in  express  words,  no  question  can  arise.  In 
this  case  it  is  not  claimed  that  the  respondents  were  expressly  author- 
ized to  take  the  petitioners'  land.  The  question  then  arises  whether, 
by  a  reasonable  construction  of  the  statute  authorizing  the  respondents 
to  lay  out  streets  and  highways,  they  had  the  power  to  take  any  portion 
of  the  petitioners*  land  for  that  purpose.  The  language  is  general  and 
broad  enough  to  embrace  all  lands,  whether  used  for  one  purpose  or 
another ;  nevertheless,  there  are  cases  in  which  it  will  be  presumed 
that  the  legislature  intended  that  it  should  not  apply.     It  will  be 

1  In  the  Matter  of  Albany  Street,  11  Worcester  R.  IL  Co.,  2d  Pick.  Maas.  860; 

Wend.  (N.  Y.)   149;    in  the  Matter  of  Springfield  o.  Conn.  R.  R.  Co.,  4  Cash. 

Beekman  Street,  4  BrRdf.(N.Y.Siirr.)  508.  (Maas.)  68;  Bridgeport  v.  New  York  A 

*  Boston  Water  Power  Co.  v.  Boston  &  New  Haven  R.  R.  Co.,  86  Conn.  2&5. 
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presumed  that  land  applied  to  one  public  use  should  not  be  taken 
and  devoted  to  another  use  inconsistent  with  the  first  unless  there  is 
a  necessity  for  it  Thus,  it  will  be  presumed  that  the  legislature  did 
not  intend  to  authorize  a  town  to  lay  out  a  highway  along  the  track 
of  a  railway,  or  along  the  bed  of  a  canal,  as  the  two  uses  cannot  well 
exist  together.  The  one  necessarily  excludes  the  other.  So  also  a 
railroad  company,  unless  expressly  authorized,  cannot  lay  its  track 
upon  a  highway ;  and  when  permitted,  except  in  special  cases,  a  sub- 
stitute road  must  be  provided.  On  the  other  hand,  a  highway  may 
cross  a  railroad  or  a  canal,  as  there  is  a  manifest  necessity  for  it,  and 
it  may  be  done  without  destroying  the  franchise,  in  whole  or  in  part, 
and  without  seriously  interfering  with  its  exercise. 

"The  same  land  cannot  properly  be  used  for  burial-lots  and  a 
public  highway  at  the  same  time.  The  two  uses  are  inconsistent 
with  each  other.  Landy  therefore,  applied  to  (me  iLse,  should  iwt  be 
taken  for  the  other,  except  in  cases  of  necessity.  That  brings  us  to 
inquire  whether  the  necessity  exists  in  the  present  case.  The  facts 
show  that  it  not  only  does  not  exist  but  that  there  is  hardly  an 
apology  for  taking  the  land  in  question.  If  taken,  it  renders  a  very 
large  number  of  lots  in  the  cemetery  inaccessible  to  carriages.  That 
inconvenience  can  be  remedied  only  by  making  a  new  avenue. 
That  can  only  be  done  by  taking  six  lots  sold  to  private  parties,  all 
of  which  have  been  actually  used  for  burial  purposes.  How  the 
association  is  to  acquire  the  title  to  those  lots  unless  the  ownera 
voluntarily  part  with  it,  it  is  not  easy  to  see.  On  the  contrary,  there 
is  no  difficulty  in  effecting  the  desired  improvement  by  taking  land 
on  the  other  side  ot  the  street.  ...  It  can  make  no  difference  that 
the  part  taken  was  used  for  shrubbery  and  a  carriage-way.  A  ceme- 
tery includes  lots  not  only  for  depositing  the  bodies  of  the  dead,  but 
also  avenues,  walks  and  grounds  for  shrubbery  and  ornamental  pur- 
poses. All  must  be  regarded  alike  as  consecrated  to  a  public  and 
sacred  use.  The  idea  of  running  a  public  street,  regardless  of  graves, 
monuments,  or  the  feelings  of  the  living,  through  one  of  our  great 
public  cemeteries,  would  be  shocking  to  the  moral  isense  of  the  com- 
munity, and  would  not  be  tolerated  except  upon  the  direst  necessity. 
Yet  the  right  to  do  so  must  be  conceded,  if  the  action  of  the  respon- 
dents in  the  present  case  can  be  vindicated.  The  right  to  take  a 
part  of  a  cemetery,  implies  the  right  to  take  another,  and  the  right 
to  take  one  part  implies  the  right  to  take  the  whole."  The  action  of 
the  defendant  in  taking  the  land  was  declared  null  and  void. 

VOL.  I.  —  44 


690  EMINENT  DOMAIN.  [CHAP.  XIU. 

To  justify  an  interference  with  a  vested  franchise  by  granting 
another  to  a  rival  company,  upon  the  ground  that  it  is  taking  the 
former  franchise  under  the  right  of  eminent  domain,  it  must  appear 
that  the  government  intends  to  exercise  this  sovereign  right,  by  clear 
and  express  terms,  or  by  necessary  implication,  leaving  no  doubt  or 
uncertainty  respecting  such  intent  It  must  also  appear  by  the 
statute  that  they  recognize  the  right  of  private  property  and  mean 
to  respect  it,  and  the  act  conferring  the  power  must  be  accompanied 
by  just  and  constitutional  provisions  for  full  compensation  to  be 
made  to  the  owner.  If  the  government  authorizes  the  taking  of 
property  for  any  use  other  than  a  public  one,  or  fails  to  make  com- 
pensation, the  act  is  simply  void ;  no  right  of  taking  as  against  the 
owner  is  conferred,  and  he  has  the  same  rights  and  remedies  against 
a  party  acting  under  such  authority  as  if  it  had  not  existed.  In 
general,  therefore,  where  any  act  seems  to  confer  an  authority  to 
take  property,  and  the  grant  is  not  clear  and  explicit,  and  no  com- 
pensation is  provided  by  it  for  the  owner  or  party  whose  rights  are 
injuriously  affected,  the  courts  will  presume  that  it  was  not  the 
intent  of  the  legislature  to  exercise  the  right  of  eminent  domain, 
but  simply  to  confer  a  right  to  do  the  act,  or  exercise  the  power 
given,  on  first  obtaining  the  consent  of  those  affected.^ 

An  exclusive  privilege  to  build  a  bridge  is  a  franchise,  not  only 
as  to  the  right  to  build  and  maintain  it,  but  as  to  the  exclusion  of 
all  other  such  grants,  though  the  limits  of  such  exclusion  extend 
beyond  the  limits  set  for  the  location  of  the  proposed  bridge.  And 
such  an  exclusive  privilege  is  not  held  subject  to  any  implied  con- 
dition of  yielding  it  up  without  compensation  if  required  by  the 
public  convenience.  Although  it  is  competent  for  the  legislature  to 
grant  to  others  a  franchise  which  interferes  with  such  exclusive  right, 
if  they  provide  in  the  new  grant  for  compensation  to  be  made,  they 
cannot  make  such  new  grant  without  providing  for  compensation. 
It  is  not  enough  that  the  grantees  of  the  former  privDege  may  have 
an  action  for  damages  against  the  grantees  of  the  latter.^ 

1  Boston  &  Jewell  R.  R  Co.  r.  Salem  Smith,  80  N.  Y.  44 ;  Oswego  Bridge  Ca 

&  Lowell,  &c.  R.  R.  Co.,  2  Grey  (Mass.).  v.  Fish,  1  Barb.  Ch.  (N.  Y.)  547  ;  Mo- 

1  ;  Matter  of  Flatbush  Avenue,  1  Barb,  hawk  Bridge  Co.  r.  Utica,  Ac.  R.  R.  Co., 

(S.  Y. )  286 ;  Matter  of  Hamilton  Avenue^  6  Paige  (N.  Y. ),  554.     In  the  case  of  the 

14  id.  405.  Binghampton  Bridge  Co.,  8  Wall.  (U.  8.) 

«  Piscataqua  Bridge  Co.  f>.  "N^ew  Hamp-  51,  it  was  held,  revemng  the  same  case  in 

ahire   Bridge  Co.,  7  N.  H.  85  ;  Charles  27  N.  Y.  87,  that  an  enactment  by  a  State 

River  Bridge  v.  Warren  Bridge,  11  Pet  in  incorporating  a  company  to  build  a  toll- 

(U.  S.)  420;  Fort  Plain  Bridge  Co.  v.  bridge  and  take  tolls  fixed  by  the  act,  that 
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There  is  no  difierence  in  this  respect  between  lands  taken  by 
the  corporation  under  the  right  of  eminent  domain^  and  those 
which  were  acquired  by  it  by  purchase.  Both  are  entitled  to 
equal  protection  in  its  hands,  so  long  as  necessary  for  its  use.^ 
The  circumstance  that  the  corporation  has  taken  lands  under 
this  power,  for  what  the  legislature  has  adjudged  to  be  a  public 
use,  does  not  strip  them  of  their  character  as  private  property,  in 
the  hands  of  such  corporation,  so  as  to  authorize  the  legislature  to 
give  to  another  corporation  the  right  to  take  any  part  of  them 
for  its  use  without  compensation.^ 

Whatever  may  be  the  nature  of  the  title  acquired  by  the  cor- 
poration under  the  exercise  of  the  right  of  eminent  domain, 
whether  it  is  to  be  regarded  as  investing  it  with  an  easement 
merely,  or  with  the  fee,  whatever  interest  it  does  acquire  is  its 
property,  and   is  private  property^  although  acquired  and  held  for 

it  should  not  be  lawful  for  any  person  or  this  the  Supreme  Court  say  that  a  contract 

])ersons  to  erect  any  bridge  within  two  may  be  made  in  this  way  as  well  as  by 

miles   either  above  or  below  the  bridge  direct  enactment.     The  doctrine   of  the 

authorized,  was  within  the  cose  of  Dart-  Binghampton  Bridge  Case  had  been  laid 

mouth  College  v.   Wootlward,   4   Wheat,  down    in    Piscataqua   Bridge    v,    N.    H. 

(U.   S.)   625,  and  a   contract   inviolable  Bridge,  ante;  Hartford  Bridge  Co.  v.  East 

although  the  charter  of  the  company  was  Hartford,  16  Conn.  149  ;  Bridge  Co.  v. 

without  limit  as  to  duration.     The  court  Hoboken  Land  and  Improvement  Co.,  13 

here  say  :   **  We  have  supposed,  if  any-  N.  J.   Eq.  81  ;  Townsend  v,  Blemott,  6 

thing  was  settled  by  an  unbroken  course  Miss.   503  ;  Newburgh   Turnpike   Co.  v. 

of   decisions   in  the    Federal   and   State  Miller,  5  Johns.   Ch.   (N.    Y.)    100.     A 

courts,  it  was  that  an  act  of  incorporation  grant  to  a  toll-bridge  company,  with   a 

was  a  contract  between  the  State  and  the  prohibition  of  any  other  bridge  within  a 

stockholders.     All  courts  at  this  day  are  mile,  is   not  infringed   by  a  subsequent 

estopped  from   questioning  the  doctrine,  grant  for  a  railroad  bridge  within  that 

The  security  from  property  rests  upon  it,  distance,  to  be  used  exclusively  for  rail- 

and  every  successful  enterprise  is  un«ler-  road   purposes.      Lake   v.   Virginia,    &c. 

taken  in  the  unshaken  belief  that  it  will  R.  R.   Co.,  7   Nev.   294  ;  Bridge  Co.  v, 

never  be  forsaken.     A  departure  from  it  Holwken  Land  and  Improvement  Co.,  13 

now  would  involve  danger  to  society  that  N.  J.  Eq.  81  ;  affinned,  1  Wall.  (U.  S.) 

cannot  be  foreseen,  would  shock  the  sense  116  ;  contra,   Enfield  Toll-Bridge   Co.  r. 

of  justice  of  the  country,  unhinge  its  busi-  Hartford  and  N.    H.   R.   R.    Co.,   arde. 

ness  interests,  and  weaken,  if  not  destroy.  Nor  is  a  ferry  franchise  infringed  by  a 

that  rHsi)ect  which  has  always  been  felt  subsequent    bridge    franchise.      Piatt    r. 

for  the  judicial  de[)artment  of  the  gov-  Covington   &  Cincinnati   Bridge   Co.,    8 

ernment.     An  attempt  even  to  reaffirm  it  Bush  (Ky.),  31. 

could  only  tend  to  lessen  its  force  and  *  Evergreen  Cemetery  Assoc,  v.  New 

obligation.'*     This  doctrine  had  been  con-  Haven,  ante. 

ceded  in  the  same  case  in  the  Court  of  *  South  Western  R.  R.  Co.  v.  Southern 
Appeals  of  New  York,  but  it  was  there  Tel.  Co.,  46  Ga.  4;  Grand  Rapids,  New- 
held  that  the  contract  waa  not  to  be  im-  ago,  &  Lake  Shore  R.  R.  Co.  w.  Grand 
plied  because  the  franchise  was  not  directly  Ripids  &  Indiana  R.  R.  Co.,  85  Mich.  265 ; 
granted  by  the  act  in  question,  but  only  24  Am.  Rep.  545. 
by  reference  to  former  enactments.     Of 
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a  public  use,  and,  at  least  in  the  case  of  railroad  corporations, 
it  is  evident  that  its  use,  in  order  that  its  rights  as  granted  by 
its  charter  may  be  exercised,  must  not  only  be  permanent,  but 
exclusive.  In  the  language  of  an  able  judge*  in  a  well-con- 
sidered case,  in  which  this  question  was  involved,  and  received 
at  the  hands  of  the  court  very  careful  attention,  —  "  From  the  very 
nature  of  the  construction  and  operation  of  railroads,  the  public 
cannot  use  their  road  in  the  usual  or  ordinary  manner  of  using 
a  common  public  highway.  Neither  the  State  nor  any  of  its 
departments  or  municipalities,  have  or  claim  any  interest  in  the 
property  or  franchises  of  the  company.  They  neither  pay  nor 
contribute  toward  the  purchase  of  the  right  of  way,  or  to  keeping 
it  in  proper  repair  afterward.  All  this  is  done  by  the  company  it- 
self and  through  its  efforts.  And  the  right  thus  acquired  and  paid 
for  by  the  company  is  as  much  its  property,  and  of  value  to  it,  as 
would  be  a  like  right  or  interest  if  owned  by  an  individual.  In  jus- 
tice, therefore,  the  corporation  should  have  as  clear  a  right  to  com- 
pensation for  an  injury  sustained,  in  consequence  of  an  appropriation 
or  use  of  its  property  by  another  without  its  consent,  as  an  individual 
would.  The  theory  that  land  taken  under  the  power  of  eminent 
domain  is  taken  for  the  public  use  has  really  caused  much  mischief. 
The  term  '  public  use '  or  '  public  purpose '  is  misleading.  An  object 
may  be  public  for  one  purpose,  while  for  others  it  would  not  be. 
Corporations  have  frequently,  in  order  to  accomplish  their  pur- 
poses, sought  to  give  this  term  its  broadest  meaning,  and  then 
used  it  as  a  foundation,  to  erect  structures  thereon  wholly  at 
variance  with  all  well-known  legal  principles.  In  this  they  have 
derived  encouragement  and  support  from  the  courts,  in  holding 
that  property  thus  taken  and  held  by  a  private  corporation  is 
taken  for  a  public  purpose,  in  order  to  find  some  ground  upon 
which  to  authorize  its  being  taken  in  invitum.  Now,  while  rail- 
roads in  one  sense  are  for  the  use  and  accommodation  of  the 
public,  and  to  this  extent  may  be  considered  as  used  for  public 
purposes,  the  mistake  in  this  case  consists  in  assuming  that  the 
property  by  them  acquired,  having  been  taken  for  a  public  pur- 
pose, may  be  used  and  appropriated  by  any  other  corporation 
for  a  similar  public  purpose,  without  making  compensation  there- 
for; that  property  public  for  one  purpose  shall  be  public  for  all. 

1  Marston,  J.,  in  Grand  Rapids,  &c.  R.  R.  Co.  v.  Grand  Rapids  &  Indiana  R.  R. 
Co.,  arUe. 
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But  is  this  true  ?  In  the  case  of  a  common  public  highway, 
every  one  has  an  equal  right  of  passage  over  it ;  but  if  it  is  sought 
to  appropriate  it  to  some  essentially  different  public  use,  as  a 
railroad,  it  is  now  generally  conceded  that  the  owner  of  the  soil 
would  be  entitled  to  additional  compensation.  A  turnpike  is  also 
a  public  highway,  which  the  public  have  a  right  to  use  upon 
paying  toll.  If  it  is  appropriated  to  some  other  public  use,  the 
turnpike  company  would  be  entitled  to  compensation,  and  if  the 
new  use  was  essentially  different  from  the  old,  the  owner  of  the  re- 
version would  also  be  entitled  to  compensation.  In  the  one  case 
the  public  have  the  right  to  the  free  use  of  the  road,  in  the  other,  to 
the  use  upon  paying  toll;  but  in  neither  event  are  their  rights 
considered  in  case  of  the  road  being  appropriated  to  a  different  pur- 
pose. If  lands  are  taken  for  a  site  for  a  light-house  or  a  fort, 
although  clearly  taken  for  public  purposes,  yet  the  public,  as 
such,  are  excluded  therefrom.  The  use  for  which  it  is  designed 
is  one  that  is  inconsistent  with  individual  rights,  either  separately 
or  collectively.  In  some  cases  where  property  is  required  for 
public  use,  a  mere  temporary  use  or  easement  only  is  required, 
while  in  others  an  apparently  pei^petual  and  exclusive  occupation 
is  required.  In  the  former  class,  whenever  the  public  easement 
is  relinquished  or  vacated,  the  owner  of  the  reversion  is  restored 
to  his  original  rights,  while  in  the  latter  class  it  would  not  follow 
that  he  would  have  any  rights  whatever  upon  a  relinquishment 
of  the  uses  for  which  the  property  was  acquired.  It  is  apparent, 
therefore,  that  it  will  not  do  to  say  that  property  taken  for  a 
particular  public  use  thereby  becomes  public  for  all  purposes. 
The  public  may  have  the  right  to  use  it  for  certain  purposes,  and 
yet  individuals  or  private  corporations  have  rights  tlierein  at 
the  same  time.  These  rights  may  be  considered  as  private  rights, 
separate  and  distinct  from  the  rights  of  the  public.  Wherever  such 
private  rights  exists  they  are  entitled  to  protection,  and  can  only  he 
divested  in  the  same  manner  and  under  the  same  laws  thai  individual 
rights  may  he.'* 

The  legislature  has  no  power  to  take  the  franchises  of  one 
company  and  give  them  to  another,  without  compensation.^  Thus, 
Congress  has  no  power,  by  declaring  railways  to  be  post-roads,  to 
authorize  a  telegmph  company  to  establish  its  lines  over  the 
right  of  way  of  a   railway  company,  without   making   compensa- 

^  Boston  Water  Power  Co.  v.  Boston  &  Worcester  R.  R.  Co.,  23  Pick.  (Mass.)  360. 
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tion  according  to  law.^  But  it  is  now  well  settled  that  there 
is  no  implied  contract  by  the  State  in  a  charter  of  a  turnpike 
or  other  private  corporation,  that  their  property,  or  even  their 
franchise  itself,  shall  be  exempt  from  the  common  liability  of 
the  property  of  individuals  to  be  taken  for  the  public  use ;  that 
it  may  be  taken,  on  proper  compensation  being  made;  that  a 
railroad  is  an  improved  highway,  and  that  property  taken  for 
its  use,  by  authority  of  the  legislature,  is  property  taken  for 
the  public  use,  as  much  as  if  taken  for  any  other  highway;  and 
that  the  legislature  may  delegate  its  power  to  a  railroad  corpo- 
ration, to  take  private  property  for  public  use  in  the  constmction 
of  their  railroad,  as  well  as  to  a  turnpike  corporation  to  take 
the  like  property  for  the  public  use  in  the  construction  of  a 
turnpike  road.^  So  it  may  authorize  the  laying  out  of  a  common 
public  highway  over  a  road  made  by  a  turnpike  corporation,  and 
the  taking  of  the  franchise  of  the  corporation  for  that  purposei 
notwithstanding  the  chai*ter  of  the  corporation  is  still  in  force, 
and  the  corporation  in  possession  of  the  road  constructed  by 
virtue  of  it,  —  provided  compensation  is  made  to  the  corporation 
for  their  property  thus  taken.^  A  stipulation  that  the  property 
or  franchises  of  a  corporation  shall  not  be  taken  for  public  use 
upon  just  compensation,  if  required  by  the  public  exigencies,  , 
cannot  be  implied  or  inferred  from   the  grant  of   the  right  to 

^  Atlantic  A  Pacific  Tol.  Co.  v.  Chicago,  tate,  franchise,  or  easement  of  any  eorpo- 

Rock  Island,  &c.  R.  R.  Co.,  6  Bias.  (U.  S.  ration  may  be  taken  for  a  highway,  in 

C.  C.)  158.      Land  occupied  as  a  public  the  same  manner  as  the  real  estate  of  in- 

street  cannot  be  taken  without  compensa-  dividuals,  the  track  or  other  property  of 

tion,  even  by  authority  of  the  legislature,  one  railroad  company  may  be  taken  by 

Jersey  City,  &c.  R.  R.  Co.  v.  Jersey  City,  another,  if  it  appear  that  the  public  good 

&c.   Horse  R.  R.  Co.,  20  N.  J.  Eq.  61;  requires  such  taking.      Northern   R.  R. 

Hoboken   I^and,  &c.  Co.  v.  Hoboken,  86  v.  Concord  &  Claremont  R.  R.,  27  N.  H. 

N.  J.  L.  540.  183.     Whether,  if  the  charter  of  a  cor- 

s  White  River  Turnpike  Co.   v,  Ver-  poration  contains  an  express  stipulation 

mont  Central  R.  R.  Co.,  21  Vt.  590.  against  its  property  being  taken  away  by 

*  Barber  v,  Andover,  8  N.  H.   398 ;  the  light  of  eminent  domain  this  would 

Armington  «.   Town  of  Bamet,    15   Vt.  secure  it,  see  West  River  Bridge  v.  Dix,  6 

745.     An  exclusive  right  to  maintain  a  How.  (U.  S.)  507;  Piscataqua  Bridge  Co. 

toll  bridge  within  certain  limits  is  a  fran-  v.  New  Hampshire  Bridge  Co.,  7  N.  H.  35; 

chise  which  may  be  appropriated  for  the  Washington  Bridge  v.  State,  18  Conn.  53; 

public  good  upon  just  compensation  being  Washington  &  Baltimore  Turnpike  Co.  v. 

ma«le  therefor.     Tenn.  Supreme  Ct  1853,  Baltimore  k  Ohio  R.  R.  Co.,  10  G.  ft  J. 

Red  River  Bridge  Co.  v.  Mayor,  &c.  of  (Md.)  392;  Harvey  v,  Thomas,  10  Watts 

Clarksville,  1  Sneed  (Tenn.),  176.     Under  (Penn.),  68  ;   Harvey  v,  Lloyd.  3  Penn. 

the  general  railroad  law  of  New  Hamp-  St.    331 ;    Shoenberger    r.    MulhoUan,    8 

shire  of  1844  providing  that  any  real  es-  Penn.  St.  184. 
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oi^nize  as  a  corporation,  or  to  acquire  property  for  a  particular 
use,  and  to  take  a  compensation  in  tolls  for  the  use  of  it  Nor 
can  it  be  inferi'ed  from  the  fact  that  the  property  is,  in  its 
nature,  an  incorporeal  hereditament,  —  as,  a  right  of  way.  The 
fact  that  the  corporation  does  not  own  the  fee  of  the  land  over 
which  their  road  is  constructed,  does  not  imply  any  such  stip- 
ulation, nor  the  fact  that  a  part  of  the  property  is  a  franchise. 
Incorporeal  hereditaments,  as  well  as  a  fee,  may  be  taken,  and 
this  whether  the  property  belongs  to  an  individual  or  a  coi-poration.^ 
Even  if  the  taking  of  the  property  may,  incidentally,  put  an  end 
to  the  exercise  of  the  corporate  powers  because  nothing  is  left  for 
their  exercise,  this  is  no  objection.  There  is  no  implied  contract 
that  the  corporation  may  not  be  dissolved,  or  its  operation  be  sus- 
pended by  a  subsequent  exercise  of  the  right  of  eminent  domain,  if 
their  property,  franchise  included,  is  of  such  a  nature  that  that 
power  may  operate  upon  it.*  A  provision  in  the  charter  of  a  corpo- 
ration by  which  the  State  reserves  the  right  to  purchase  the  property 
after  a  certain  period,  does  not  imply  in  any  manner  a  relinquish- 
ment of  the  right  to  take  the  property  of  the  corporation,  or  any  part 
of  it,  if  required  for  public  use,  upon  making  just  compensation.' 

Where  a  corporation  created  by  the  legislature  was  authorized 
to  erect  a  toll-bridge,  and  in  the  charter  it  was  provided  that 
*•  no  person  or  persons  shall  have  liberty  to  erect  another  bridge " 
within  certain  limits,  it  was  held  that  this  was  not  a  contract, 
beyond  the  grant  of  a  franchise,  which  precluded  the  State  from 
authorizing  another  bridge  to  be  made  within  the  limits,  on  com- 
pensati)ig  tlie  first  company  fw  tlie  injury  to  them}  The  circumstance 
that  the  legislature  has  no  power  to  repeal  the  charter  of  a  corpora- 
tion does  not  exempt  its  franchise  from  condemnation  for  public 
use,^  as  the  taking  of  its  property  is  not  a  repeal  of  its  chaiter,  but 
an  enforced  purchase  of  its  property  for  a  public  use.'  If  the  prop- 
erty and  the  franchise  are  inseparable,  they  may  both  be  takenJ 
Compensation  being  made,  there  is  no  impairment  of  the  obligation 

1  Backus  V,  Lebanon,  11  N.  H.  19  ;  Co.,  14  111.  814;  Trustees  i?.  Salmond,  11 
Northern  R.R.  v.  Concord,  &c.  R.R.,  27    Me.  109. 

N.  H.  183.  •  Grand  Junction  R,  R.  Co.  v.  Middle- 

2  Backus  t?.  Lebanon,  11  N.  H.  19.  sex,  14  Gray  (Mass.),  653  ;  State  v.  Hud- 

*  Id.  son  TunnefCo.,  38  N.  J.  L.  64a 

*  Enfield  Toll  Bridge  Co.  v.  Hartford  ^  Crosby  v.  Hanover,  86  N.  H.  404 ; 
k  New  Haven  R.  R.  Co.,  17  Conn.  454.  West  River  Brid^  v,  Dix,  6  How.  (U.  S.) 

*  Jefferson ville  R.  R.  Co.  ».  Dougherty,  607;  Charles  River  Bridge  v.  Warren 
40  Ind.  33 ;  Illinois  Canal  v.  Chicago  R.  R.  Bridge,  11  Pet.  (U.  S.)  420. 
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of  a  contract  in  taking  such  franchises  and  property,^  and  the  pro- 
vision for  compensation  recognizes  the  validity  of  the  contract' 
The  entire  franchise  of  a  corporation  need  not  be  condemned  where 
both  can  exist  together.  Thus,  a  railway  company  can  run  its  trains 
upon  its  roadway,  although  another  company  is  also  authorized  to 
run  its  trains  upon  the  same  track.  The  property  in  the  railway 
still  remains  in  the  original  owner,  but  the  franchise  is  impaired  by 
the  privilege  given  to  the  other  company,  and  must  be  compensated 
for« 

Sec.  230.  ExclnBive  Ohrants  :  PresnmptionB  as  to  Ecurlier  Ghrants.  — 
While  a  gi-ant  of  privileges  to  a  corporation  may  be  exclusive, 
and  the  legislature  may  not  have  reserved  to  itself  the  right 
to  alter,  amend,  or  repeal  its  charter,  or  even  though  there  may 
be  an  express  stipulation  in  the  charter  that  no  other  similar 
corporation  shall  be  established  within  a  certain  distance  of  it, 
yet  it  is  held  that  the  grant  shall  be  presumed  to  have  been 
made  upon  the  condition  that  no  other  similar  corporation  shall 
be  established,  witJiout  proper  compenscUian  to  iiy  and  that  the 
establishment  of  another  corporation  within  the  distance  named, 
which  provides  for  Just  compensation  to  siich  corporation  for  the 
injury  to  its  franchise,  does  not  impair  the  obligation  of  any 
contract,  but  leaves  the  corporation  subject,  as  it  should  be,  to 
all  the  incidents  of  citizenship,  and  of  the  exercise  of  sovereign 
powers  for  the  public  good.*    Grants  of  this  character  are  con- 

1  Baltimore  T.  Co.  v.  Union  R  R.  Co.,  or  to  compel  the  said  oompanj,  in  order  to 

85  Md.  224:  Richmond  R.  R.  Co.  v.  Lou-  retain  such  passengers,  to  reduce  the  pas- 

isa  R.  R.  Co.,  18  How.  (U.  S.)  71.  sage-money.     Afterwards  the  legislature 

^  West  River  Bridge  v.   Dix,  6  How.  incorporated  the  Louisa  Railroad  Company, 

(U.  S. )  507.  whose  road  came  from  the  West  and  struck 

•  Jersey  City,  &c.  R.  R.  Co.  v.  Jersey  the  first-named  company's  track  nearly  at 
City  Horse  R.  R.  Co.,  20  N.  J.  Eq.  61;  right  angles,  at  some  distance  from  Rich- 
State  V,  Noyes,  47  Me.  189  ;  Salem  Turn-  mond  ;  and  the  legislature  authorized  the 
pike  Co.  V.  Lynn,  18  Conn.  451  Louisa  Railroad  Company  to   cross   the 

*  Richmond,  &c.  R.  R.  Co.  v.  Louisa,  track  of  the  other,  and  continue  their  road 
frc  R.  R.  Co.,  13  How.  (U.  S.)  71.  In  this  to  Richmond.  In  this  latter  grant,  the 
case  the  legislature  of  Vii^nia  incorpo-  obligation  of  the  contract  with  the  first 
rated  the  stockholders  of  the  Richmond,  company  is  not  impaired  within  the  mean- 
Fredericksburg,  &  Potomac  R  R.  Co.,  ing  of  the  Constitution  of  the  United 
and  in  the  charter  pledged  itself  not  to  States.  In  the  first  charter,  there  was  an 
allow  any  other  railroad  to  be  constructed  implied  reservation  of  the  power  to  incor- 
between  those  places,  or  any  portion  of  porate  companies  to  transport  other  articles 
that  distance;  the  probable  effect  would  be  than  passengers ;  and  if  the  Louisa  Rail- 
to  diminish  the  number  of  passengers  trav-  road  Company  should  infringe  upon  the 
elling  between  the  one  city  and  the  other  rights  of  the  Richmond  Company,  there 
upon  the  railroad  authorized  by  that  act,  would  be  a  remedy  at  law,  but  the  appre- 
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strned  strictly,  and  no  rights  are  acquired  by  implication  which  cur- 
tail or  injuriously  affect  the  public  interests,  but  the  franchise  must 
stand  upon  the  express  terms  of  the  statute  conferring  it.  It  may 
be  questionable  whether  the  franchises  of  one  corporation  can  be 
taken  for  another,  where  they  both  serve  the  same  public  purpose, 
and  accomplish  the  same  ends  and  results.  Thus,  it  would  perhaps 
not  be  competent  for  the  legislature  to  take  the  franchises  of  one 
railway  for  another,  when  they  both  have  the  same  termini  and 
route.  Shaw,  C.  J.,  in  a  leading  case  ^  upon  this  head,  said :  "  The 
plaintiffs  still  retain  their  franchise,  they  still  retain  all  their  rights 
derived  from  the  legislative  grants ;  and  the  only  effect  of  the  sub- 
sequent acts  is  to  appropriate  to  another  and  distinct  public  use  a 
portion  of  the  land  over  which  their  franchise  was  to  be  used.  We 
cannot  perceive  how  it  differs  from  the  case  of  a  turnpike  or  canaL 
Suppose  a  broad  canal  extends  across  a  large  part  of  the  State. 
The  proprietors  have  a  franchise  similar  to  that  of  the  plaintiffs,  to 
use  the  soil  in  which  the  bed  of  the  canal  is  formed,  and  it  is,  in  the 

henaion  of  it  will  not  justify  an  injunction  other.  Charles  River  Bridge  v.  Warren 
to  prevent  them  from  building  their  road.  Bridge,  11  Pet.  (U.  S.)  420,  544-548;  Per- 
Nor  is  the  obligation  of  the  contract  im-  rinev.  Chesapeake  &  Delaware  Canal  Co.,  9 
paired  by  crossing  the  road.  A  franchise  How.  (U.  S.)  172, 192  ;  Richmond,  Freder- 
may  be  condemned  in  the  same  manner  as  icksburg  &  Potomac  R.  R.  Co.  v,  Louisa 
individual  property.  New  Jersey  Southern  R.  R.  Co.,  18  id.  71;  Cleavelandv.  Norton, 
R.  R.  Co.  V.  Long  Branch  Comm'rs,  25  6  Cush.  (Mass.)  883,  384;  Boston  v.  Rich- 
N.  Y.  Eq.  28;  Metropolitan  City  R.  R.  Co.  ardson,  13  Allen  (Mass.),  146,  156.  It  is 
V.  Chicago,  &c.  R.  B.  Co.,  87  111.  317 ;  upon  this  principle  that  it  has  been  held 
Boston  k  Lowell  R.  R.  Co.  v.  Boston  &  that  a  general  authority  to  lay  out  high- 
Salem  R.  R.  Co.,  2  Gray  (Mass.),  1;  Piscat-  ways  will  not  warrant  the  laying  out  of  a 
aqua  Bridge  Co.  v.  New  Hampshire  Bridge  highway  over  navigable  waters  ;  that  a 
Co.,  7  N.  H.  35  ;  New  Orleans,  &c.  R.  R.  charter  for  the  construction  of  a  turnpike 
Co.  V.  Southern,  &c.  Tel.  Co.,  53  Ala.  211;  or  railroad  from  one  place  to  another  will 
West  River  Bridge  r.  Dix,  6  How.  (U.  S.)  not  authorize  the  grantees  to  obstruct  an 
607  ;  Beekman  v.  Saratoga,  &c.  R.  R.  Co.,  existing  highway,  unless  such  obstruction 
3  Paige  Ch.  (N.  Y.)  45.  In  Commission-  is  necessary  to  give  a  reasonable  effect  to 
era  on  Inland  Fisheries  v.  Holyoke  Water  the  statute ;  and  a  grant  of  land  covered 
Power  Co.,  104  Mass.  446,  Gray,  J.,  says:  by  tide  water  does  not  affect  the  power  and 
"  In  this  country,  as  in  England,  every  duty  of  the  legislature  to  protect  the  pub- 
grant  from  the  sovereign  power  is,  in  case  lie  rights  of  navigation  and  fishing  over  it.'* 
of  ambiguity,  to  be  construed  strictly  Commonwealth  v.  Coombs,  2  Mass.  489  ; 
against  the  grantee  and  in  favor  of  the  gov-  Wales  v.  Stetson,  id.  143;  Springfield  v. 
emment.  T?ie  rigkls  of  the  public  are,  Connecticut  River  R.  R.  Co.,  4  Cush. 
therefore,  rtot  to  be  presumed  to  have  been  (Mass.)  63  ;  Commonwealth  v,  Alger,  7 
surrendered  to  a  corporation,  except  so  far  as  Cush.  (Mass.)  53. 

an  intention  to  surrender  them  clearly  ap^         ^  Boston  Water  Power  Co.  r.  Boston  h 

pears  in  the  charter.     The  grant  of  a  fran-  Worcester,  R.  R  Co.,  23  Pick.  (Mass.)  366. 

chiae    from    the   commonwealth    for  one  See  also  West  River  Bridge  Co.  v.  Dix,  6 

pnbUc  object  is  not  to  be  unnecessarily  How.  (IT.  S.)  507;  Beekman  v.  Saratoga, 

interpreted  to  the  disparagement  of  an-  &c.  R.  R.  Ca,  ante. 
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same  manner,  derived  by  a  grant  from  the  legislature.  It  is  a  fran- 
chise. But  if  afterwards  it  becomes  necessary  to  lay  a  turnpike^  or 
a  public  highway  across  it,  would  this  be  a  disturbance  or  revocation 
of  the  fi*anchise,  and  inconsistent  with  the  power  of  the  l^;islature  in 
exercising  the  right  of  eminent  domain  for  the  public  benefit  ?  It 
might  occasion  some  damage  ;  but  that  would  be  a  damage  to  prop- 
erty, and,  pui'suant  to  the  Bill  of  Rights,  must  be  compensated  for 
by  a  fair  equivalent.  It  may  be  said  that  the  way  might  be  carried 
high  over  the  canal,  and  so  not  obstruct. it  But  suppose  a  railroad, 
a  new  erection,  not  contemplated  when  the  canal  was  granted,  and 
from  the  nature  of  which,  it  must  be  kept  on  a  level,  so  as  to  subject 
the  canal  proprietoi-s  to  considerable  expense  and  trouble ;  whatever 
other  objections  might  be  made  to  it,  it  seems  to  us,  that  it  coidd 
not  be  considered  as  a  revocation,  still  less  an  annihilation  of  the 
franchise  of  the  proprietors.  If  it  is  suggested  that  under  this  claim 
of  power  the  legidaiwre  might  authorize  a  new  turnpike,  canal, 
or  railroad  on  the  same  line  wUh  a  former  one  to  its  whole  extent,  we 
think  the  proper  aifiswer  is,  that  such  a  measure  would  be  svbstantially 
a-nd  in  fact,  uv^  whUever  color  or  pretence,  taking  the  fran^ise  from 
one  company  and  giving  it  to  anotJier,  in  derogation  of  the  first  grant, 
njot  warranted  hy  the  right  of  eminent  domain  and  incompatible  with 
the  naiure  of  legislative  power.  In  that  case  the  object  would  be  to 
provide  for  the  public  the  same  public  easement  which  is  already 
provided  for,  and  secured  to  the  public  by  the  prior  grant,  and  for 
which  there  could  be  no  public  exigency.  Such  a  case  therefore 
cannot  be  presumed. 

"  If  the  whole  of  a  franchise  should  become  necessary  for  the  public 
use,  I  am  not  prepared  to  say  that  the  right  of  eminent  domain,  in 
an  extreme  case,  would  not  extend  to  and  authorize  the  legislature 
to  take  it,  on  payment  of  a  full  equivalent.  I  am  not  aware  that  it 
stands  upoif  a  higher  or  more  sacred  ground  than  the  right  to  per- 
sonal or  real  property.  Suppose,  for  instance,  that  a  bridge  had 
been  early  granted  over  navigable  waters,  say  in  this  harbor,  at  the 
place  where  East  Boston  ferry  now  is,  and  the  extension  of  our  for- 
eign commerce,  and  the  exigencies  of  the  United  States  in  maintain- 
ing a  navy  for  the  defence  of  the  country,  should  render  it  manifestly 
necessary  to  remove  such  a  bridge  ;  I  cannot  say  that  it  would  not 
be  in  the  power  of  the  legislature  to  do  it,  paying  an  equivalent 
Or  suppose,  as  it  has  sometimes  been  suggested,  that  these  dams 
of  the  plaintiffs,  by  checking  the  tide  waters  flowing  through  the 
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channels  below  Charles  River  bridge,  and  through  the  harbor  of 
Boston,  should  have  so  far  altered  the  regimen  of  the  stream,  as 
gradually  to  fill  up  the  main  channel  of  the  harbor  and  render  it 
unfit  for  large  ships;  suppose  it  were  demonstrated,  to  the  entire 
satisfaction  of  all,  that  this  was  the  cause,  that  the  harbor  would 
become  unfit  for  a  naval  station,  or  for  commerce,  by  means  of 
which  most  extensive  damage  would  ensue  to  the  city,  to  the 
commonwealth,  and  to  the  eastern  States  (for  I  mean  to  put  a 
strong  case  for  illustration),  would  it  not  be. competent  for  the 
legislature  to  i*equire  the  dams  to  be  removed,  the  basins  again 
laid  open  to  the  fiux  and  reflux  of  the  tide  ?  I  am  not  prepared 
to  say  that  it  would  not,  on  payment  of  an  equivalent.  But  it  is 
not  necessary  to  the  decision  of  this  cause,  to  consider  such  a  case, 
because,  as  before  said,  the  act  of  the  defendants  does  not,  in  any 
legal  sense,  annul  or  destroy  the  franchise  of  the  plaintiffs." 

Where  the  grant  of  a  new  franchise  does  not  in  express  terms  give 
to  the  corporation  the  right  to  take  the  franchise  of  a  corporation 
already  established,  the  pi*esumption  is  that  the  new  corporation 
was  not  expected  to  interfere  in  any  substantial  degi'ee  with  the 
franchises  of  the  elder  one.^    If  how&oer  the  two  grants  cannot  stand 

^  State  V.  Montclair  R.  R.  Co.,  21  N.  J.  from  the  city  of  Alexandria  to  a  point  on 

Eq.  328;  In  re  New  York  &  B.  R.  R  Co.,  the  Potomac,  opposite  the  city  of  Wash- 

20  Hun  (N.  Y.),  201;  Parker  v.  Sunbury,  ington,  caused  the  track  of  their  road  to 

&c.  R.  R.  Co.,  19  Penn.  St.  211;  Hatch  v,  be  laid  upon  the  road-bed  aforesaid  of  the 

Cincinnati,  &c.  R.  R.  Co.,  18  Ohio  St  92;  Alexandria  k  Washington  Railroad  Com- 

In  re  Boston  &  Albany  R.  R.  Co.,  63  N.  Y.  pany,  appropriating  the  west  eighteen  and 

574;  Comm'rs  of  Inland  Fisheries  v.  Holy-  one-half  feet  of  the  same  to  its  nse.     Thia 

oke  Water  Power  Co.,  104  Mass.  446.     In  strip  of  land  constituting  a  part  of  the 

Alexandria  &  Fredericksburg  R.  R.  Co.  v.  Alexandria  and    Washington    company's 

Alexandria  &  Washington  R.  R.  Co.,  75  road-bed,  was  taken  from  said  company  by 

Va.  780;  40  Am.  Rep.  743,  it  appears  that  the  Alexandria  ft  Fredericksbui|;  Railroad 

the  Alexandria  ft  Washington   Railroad  Company,  and  condemned  for  its  use  by 

Company  was  chartered  in  February,  1854,  the  judgment  of  the  County  Court  of  Alex- 

for  the  purpose  of  constructing  and  operat-  andria  County.     The  Alexandria  ft  Freder- 

ing  a  railroad  between  the  cities  of  Alex-  icksbutg    Railroad    Company  were    duly 

andria  and  Washington.     It  had  under  its  empowered  by  the  general  law  to  take  the 

charter  acquired  title  in  fee  to  such  lands  lands  of  private  parties  for  the  use  of  their 

as  were  suitable  and  necessary  for  the  pur-  said  road  ;  the  legislature,  having  decided 

poses  for  which  it  was  incorporated,  in  the  that  it  will  be  for  the  public  utility,  au- 

mode  prescribed  by  statute,  and  had  laid  thorlzes  the  company  to  take  such  lands  as 

out  its  road  and  constructed  its  road-bed  are  needed  for  the  purpose.     And  the  law 

on  the  lands  it  had  so  acquired,  and  had  invested  the  company  with  title  thereto  in 

laid  its  track,  and  was  running  its  train  fee  simple,  upon  the  payment  of  the  com- 

thereon,  when  the  Alexandria  k  Freder-  pensation  determined  on,  subject  however 

icksburg  Railroad  Company,  having  been  to  certain  restrictions  and  limitations  in 

authorized  by  act  of  assembly,  approved  both  the  general  law  and  in  the  special 

June  4,  1870,  to  extend  its-  line  of  road  act  of  the  legislature  under  which  it  had 
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together,  and  upon  an  application  of  the  grant  to  the  subject  matter, 

it  is  found  that  the  latter  will  be  defeated  unless  it  is  permitted  to 

any  authority  to  construct  ita  road.  After  restriction  is  very  strong,  ^  *8haU  in  no 
giving  the  authority  to  construct  the  road,  way  interfere ;  *  and  that  the  language 
the  act  contains  a  restriction  and  limita-  might  not  he  misunderstood,  the  restriction 
tion  of  its  powers  in  the  following  words  :  is  expressed  with  greater  fulness  and  foree, 
"Provided,  that  in  the  extension  of  the  —  'shaUin  no  way  interfere  with  the  char- 
said  railway  it  shall  in  no  way  interfere  tered  rights  or  franchises  of  any  nilioad,' 
with  the  chartered  rights  or  franchises  of  etc.  It  is  very  dear,  it  seems  to  me,  that 
any  rsilroad  extending  hetween  Alexandria  to  take  the  lands  of  the  company  upon 
and  Washington  ;  but  this  proviso  shaU  which  its  railroad  bed  was  constructed,  for 
not  be  construed  as  preyenting  said  Alex-  the  length  of  the  road,  or  a  part  of  them 
andria  and  Fredericksburg  Hailroad  from  which  it  held  under  its  chartered  rights 
crossing  any  such  railroad."  The  com-  and  franchises,  was  such  an  interference 
pany  took  a  strip  of  eighteen  and  one-half  as  is  expressly  prohibited  by  said  clause  of 
feet  of  the  road-bed  of  the  Alexandria  k  the  act ;  and  this,  I  think,  more  plainly 
Washington  Railroad  Company,  extending  appears  from  the  latter  part  of  the  clause, 
the  whole  length  of  the  road,  amounting  which  makes  a  saving  in  favor  of  the  Alex- 
to  eight  acres  and  twenty-five  perches,  andria  and  Fredericksbuig  company,  that 
which  had  been  appropriated  to  it,  and  the  language  shall  not  be  construed  to 
the  title  to  which  in  fee  was  vested  in  it  prevent  that  company  from  crossing  such 
by  the  law  u^nder  its  charter,  and  which  it  road.  It  implies  that  without  this  qualifi- 
held  under  its  chartered  rights  and  fran-  cation  the  legislature  apprehended  that  the 
chises.  Anderson,  J,  said  :  "It  is  con-  proviso  might  even  prevent  its  crossing 
tended  by  the  counsel  for  the  appellant  in  such  road.  It  must  be  remembered  that 
their  able  aigument  that  this  was  no  inter-  there  are  powers  exercised  by  a  corporation 
ference  with  the  rights  and  franchises  of  to  appropriate  land  for  its  corporate  pur- 
said  company.  That  it  was  only  the  ap-  poses.  And  Judge  Cooley  says  :  '  There 
propriation  of  land  of  said  company,  as  of  is  no  rule  more  familiar  or  better  settled 
individuals,  and  not  its  franchises,  and  than  thia,  that  grants  of  corporate  powers, 
that  rights  in  this  clause  and  franchises  being  in  derogation  of  common  right,  are 
mean  the  same  thing.  And  in  support  of  to  be  strictly  construed  ;  and  this  is  8pe> 
their  claim  they  cite  the  language  of  Presi-  dally  the  case  where  the  power  claimed  ia 
dent  Tucker  in  Tuckahoe  Canal  Co.  v.  a  delegation  of  the  right  of  eminent  do- 
Tuckahoe  R  R.  Co.,  11  Leigh  (Va.),  75,  main,  one  of  the  highest  powers  of  sover- 
in  which  he  held  that  a  franchise  was  an  in-  eignty  pertaining  to  the  State  itaelf,  and 
corporeal  hereilitament;  consequently,  they  interfering  most  seriously,  and  often  vexa- 
say,  it  cannot  be  land.  That  is  true  ;  but,  tiously,  with  the  ordinary  rights  of  prop- 
as  was  said  by  Judge  Tucker  :  'It  is  a  erty.'  If  the  forgoing  views  are  correct, 
franchise  to  be  a  corporation  with  power  to  and  I  think  they  are,  the  County  C!ourt  of 
sue  and  be  sued,  and  to  hold  property  as  a  Alexandria  has  no  delegated  authority  to 
corporate  body/  The  property  taken  by  exercise  the  right  of  eminent  domain  under 
the  Alexandria  &  Fredericksburg  Railroad  the  statute  in  such  cases,  and  consequently 
Company  was  held  by  the  Alexandria  k  had  no  jurisdiction  to  adjudicate  the  qnea- 
Washington  Railroad  Company  as  a  cor-  tion  whether  the  land  should  be  taken 
porate  body  ;  and  according  to  Judge  from  one  company  and  given  to  another 
Tucker  in  the  said  opinion,  is  held  as  a  company;  and  upon  this  ground  said  judg- 
oorporate  body  by  virtue  of  its  franchise,  ment  of  the  County  Court  was  coram  n<m 
And  can  it  be  said  that  it  was  no  inter-  judiee,  and  consequently  null  and  void, 
ference  with  the  company's  franchise  to  It  vested  no  right  in  tiie  Alexandria  & 
take  the  land  which  it  held  under  it  ?  I  Fredericksburg  company,  and  can  form  no 
cannot  think  so.  It  seems  to  me  that  it  barrier  or  impediment  to  the  consideration 
was  a  very  direct  and  serious  interference  and  decision  of  this  case,  just  as  if  there 
with  its  franchise.    The  language  of  the  had  been  no  such  judgment  rendered.   For 
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interfere  with  the  franchises  of  another  corporation,  the  presumption 
is  raised  that  such  interference  was  contemplated  by  the  legislature. 

the  court  having  no  jarisdiction  of  the  In  the  Honsatonic  R.  R.  Co.  v.  Lee  &  Hud- 
sabject  matter,  there  is  no  judgment  in  the  son  R.  R.  Co.,  118  Mass.  391,  the  court 
way,  and  the  case  turns  upon  the  question  held  that  a  charter  to  build  and  maintain 
whether  the  Alexandria  and  Fredericks-  a  railroad  between  certain  points,  without 
burg  company  had  any  authority  of  law  to  describing  its  course  and  direction.  .  .  . 
interfere  with  the  chartered  rights  and  does  not,  prima  facU^  give  any  power  to 
franchises  of  the  Alexandria  h  Washing-  lay  out  the  road  over  land  already  devoted 
ton  company  by  appropriating  to  itself  its  to  and  within  the  recorded  location  of  an- 
Toad-bed,  either  in  whole  or  in  part.  We  other  railroad.  It  is  not  to  be  presumed 
have  seen  that  it  had  no  such  right,  and  that  the  legislature  intended  to  allow  land 
upon  this  view  of  the  case  the  decree  of  the  thus  devoted  to  one  public  use  to  be  sub- 
Circuit  Court,  I  think,  was  clearly  right,  jected  to  another,  unless  the  authority  is 
and  ought  to  be  aflSrmed.  But  if  contrary  given  in  express  words  or  by  necessary  im- 
to  my  understanding  of  the  statute,  it  does  plication,  —  citing  Springfield  v.  Connecti- 
delegate  to  the  County  Courts  in  such  cut  River  K.  R.  Co.,  4  Cush.  72.  'A 
cases  authority  to  exercise  the  right  of  general  authority  to  lay  out  a  railroad  does 
eminent  domain,  and  invests  them  with  not  authorize  a  location  over  land  already 
jurisdiction  in  general  to  determine  what  devoted  to  another  public  use.'  Mills  on 
lands  shall  be  condemned  for  the  railroad  £m.  Dom.  §  46.  Numerous  other  cases 
company,  and  what  shall  not  be,  and  to  are  cited  by  appellee's  counsel  in  support 
invest  the  title  in  fee  simple  to  such  as  of  this  doctrine,  which  I  need  only  refer  to. 
they  condemn,  —  a  power  and  jurisdiction  Boston  &  L.  R.  R.  Co.  v.  Railroad  Co., 
which,  1  think,  the  statute  may  be  searched  2  Gray  (Mass.),  35-^7  ;  Hickok  v.  Hine, 
in  vain  to  find  conferred  on  the  County  23  Ohio  St.  523 ;  a.  c.  13  Am.  Rep.  255; 
Courts  in  railroad  cases,  — it  still  remains  In  re  Buffalo,  68  N.  Y.  171 ;  Milwaukee, 
a  question,  was  the  County  Court  of  Alex-  &c.  R.  R.  Co.  v.  Faribault,  23  Minn.  169 ; 
andria  invested  with  jurisdiction  in  this  Contra  Costa  R.  R.  Co.  v.  Moss.,  23  Cal. 
case  to  take  from  the  Alexandria  &  Wash-  325  ;  San  Francisco  &  A.  W.  Co.  v.  Water 
ington  company  its  road-bed,  in  whole  or  in  Co.,  36  id.  639;  Barber  v.  Andover,  8 
part,  which  it  held  in  fee  under  its  charter,  N.  H.  398  ;  West  Boston  Bridge  v.  County 
devoted  to  the  public  use,  and  give  it  to  Comm'rs,  10  Pick.  (Mass.)  270 ;  In  re 
the  Alexandria  &  Fredericksburg  company  Boston  &  A.  R.  R.  Co.,  53  N.  Y.  674. 
for  another  public  use  ?  It  is  undoubtedly  The  appropriation  of  private  property  for 
true,  it  was  said  in  Proprietors  of  Locks  &  the  use  of  a  railroad  by  a  railroad  company 
Canals  v.  City  of  Lowell,  7  Gray  ( Mass. ),  is  by  authority  of  the  act  of  the  legislature, 
226,  that  land  or  other  property  which  has  which  authorized  the  construction  of  the 
in  conformity  with  the  provisions  of  the  road,  which  Cooley  says,  supra^  must  be 
Constitution  been  devoted  to  the  public  held  for  this  purpose  the  law  of  the  land, 
nse,  may  afterward  in  like  manner  be  again  And  the  County  Court,  it  seems  to  me, 
taken  and  appropriated  to  the  public  ser-  could  have  no  jurisdiction,  in  the  face  of 
vice,  under  a  subsequent  statute  duly  en-  such  legislative  action,  to  divert  it  from 
acted,  if  such  purpose  is  expressly,  or  by  such  use,  and  appropriate  it  to  another,  un- 
nnavoidable  implication  authorized  by  its  less  authorized  by  a  subsequent  act  of  the 
provisions.  .  .  .  But  if  such  an  appro-  legislature  in  express  terms,  or  by  neces- 
priation  is  once  made,  the  property  cannot  sary  implication  ;  and  to  this  result  the 
afterward  be  interfered  with,  or  the  right  authorities  before  cited  lead.  The  power 
of  holding  and  enjoying  it  in  that  definite  being  extiuordinary  and  against  common 
manner  be  interrupted  or  disturbed,  except  right  must  be  construed  strictly.  The 
under  the  provisions  of  some  subsequent  omission  of  the  legislature  to  embody  these 
statute,  expressly  or  by  neceasaiy  implica-  restrictions  in  the  statute,  in  the  revision 
tion,  authorizing  its  subjection  to  public  of  1849,  as  recommended  by  the  revisers, 
service  in  another  and  different  manner.  I  do  not  think  can  be  construed  as  a  legis* 
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Thus,  ia  a  Massachasetts  case,^  this  qaestion  was  considered,  and  it 
was  held  that  while  an  act  of  the  legislature  which  authorizes  the 
construction  of  a  railroad  between  certain  termini,  without  describ- 
ing its  precise  course  and  direction,  does  not  prima  fadt  confer 
power  to  lay  out  the  road  along  and  upon  an  existing  highway ;  yet 
that  it  is  competent  for  tlie  legislature  to  grant  such  authority  either 
by  express  words  or  hy  necessary  implication,  and  that  such  implica- 
tion may  result  either  from  the  language  of  tlie  act,  or  from  its  being 
shown  hy  an  application  of  the  act  to  the  subject  matter,  tfuLt  the  rail- 
road  cannot  by  reasonaile  intendment  be  laid  in  any  other  mann^er.^ 

latire  construction  of  the  law  in  conflict  pike  Co.  v.  Vermont  Central  B,  R.  Co.,  21 
with  what  seems  to  be  the  whole  current  Vt.  690;  Central  City  Horse  R.  R.  Co.  v. 
of  judicial  decision.  But  I  deem  it  un-  Fort  Clark  Horse  R.  R.  Co.,  81  111.  523  ; 
necessary  to  pursue  this  inquiry  further.  Com.  v.  Old  Colony,  &c.  R.  R.  Co.,  14  Gray 
The  8i)ecial  act  of  the  legislature  which  (Mass.),  1*3.  The  presumption  is  against 
authorized  the  Fredericksburg  &  Alexan-  the  ability  of  one  company  to  condemn  the 
dria  company  to  construct  this  road,  ex-  property  and  franchises  of  another  corpo- 
empted,  as  1  have  endeavored  to  show,  the  ration;  and  in  order  to  sustain  such  action 
pro])erty  of  the  Alexandria  &  Washington  the  words  of  the  act  must  be  clear  and 
company  which  the  Fredericksburg  &  Al-  distinct.  State  v.  Noyes,  47  Me.  1S9; 
exandria  company,  in  laying  out  its  road,  Worcester  R.  R.  Co.  v.  Railroad  Com  mis- 
appropriated to  itself  from  condemnation  sioners,  118  Mass.  561  :  Milwaukee  R.  R. 
by  that  company,  it  being  an  interference  Co.  r.  Faribault,  23  Minn.  167  ;  In  re 
with  the  chartered  rights  and  franchises  of  Ninth  Ave.,  45  N.  Y.  729;  Parker  r.  Sun- 
the  other  company.  And  by  viitueof  that  bury  k  E.  R.  R.  Co.,  19  Penn.  St.  211; 
exemption  it  could  not  be  taken  by  the  Hatch  v.  Cincinnati  &  I.  R.  R.  Co.,  18 
Alexandria  &  Fredericksburg  company,  Ohio  St  92;  In  re  New  York  Central  Ic 
and  it  was  not  within  the  jurisdiction  of  H.  R  R.  Co.,  77  N.  Y.  248;  In  re  City  of 
any  court  to  condemn  it,  because  by  that  Buffalo,  68  N.  Y.  167;  Commissioners  o. 
exemption  it  was  not  subjwt  to  the  right  Holyoke  Water  Power  Co.,  104  Mass.  446; 
of  eminent  domain.  Upon  this  aspect  of  Chicago  R.  1.  &  P.  R.  R.  Co.  v.  Joliet,  49 
the  case  I  will  content  myself  with  a  refer-  111.  25  ;  Little  Miami  C.  k  X.  R.  R.  Co.  v. 
ence  to  the  able  opinion  of  the  judge  of  Dayton,  23  Ohio  St  510.  If  not  conferred 
the  Circuit  Court.  Whilst  I  have  confi-  in  express  words,  the  authority  must  be  by 
dence  in  the  correctness  of  the  ground  first  necessary  implication.  Thus,  if  the  con- 
taken  in  this  opinion,  I  am  inclined  to  the  struction  of  the  road  between  the  termini 
opinion  that  upon  this  view  slso  the  County  as  laid  down  in  the  charter  would  be  im- 
Court  exceeded  its  jurisdiction  in  its  judg-  possible  unless  the  road  of  another  com- 
ment of  condemnation,  and  that  conse-  pany  is  partly  taken,  the  power  to  take 
quently  its  said  judgment  may  be  attacked  such  road  would  be  implied.  Centra]  City 
collaterally."  Horse  R  R  Co.  v.  Ft  Clark  Horee  R.  R. 

1  Springfield  v.  Connecticut  River  R.  R.  Co.,  81  111.  528;  Springfield  r.  Conn.  River 

Co.,  4  Cush.  (Mass.)  63.  R.  R.  Co.,  4  Cush.  (Mass.)  63;  New  York 

«  Little  Miami,  C.  &  X.  R.  R.  Co.  «.  H.  &  N.  R.  R.  Co.  ».  Boston,  H.  &  E. 

Dayton,  23  Ohio  St  510  ;  Morris  ft  Essex  R.  R.  Co.,  36  Conn.  196  ;  Bridgeport  p. 

R.  R.  Co.  V.  Newark,  10  N.  J.  Eq.  352;  New  York  &  N.  H.  R.  R.  Co.,  86  Conn. 

Chicago,  Rock  Island,  Ac.  R.  R.  Co.  v,  Joliet,  256;  Worcester  R.  R.  Co.  v.  Railroad  Com- 

79  111.  25;  Rex  v.  Pease,  4  B  k  Ad.  30;  New  misaioners,  118  Mass.  561 :  Pennsylvania 

York,  ke.  R.  R.  Co.  v.  Boston,  Ac.  R.  R.  R.  R.  Co.'s  Appeal,  8  Am.  ft  Eng.  R.  R. 

Co.,  86  Conn.  136;  Contm  Costa  R.  R.  Co.  Caa.  507.    But  where  this  circumstanoe 

V.  Moss,  23  Cal.  323 ;  White  River  Tom-  does  not  exist,  the  power  will  not  be  im- 
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The  right  to  tunnel  a  street  may  be  implied  from  the  circum- 
stance that  it  is  impossible  to  reach  the  designated  terminus  without 
doing  so;^  but  the  company  is  liable  for  injuries  to  adjacent  build- 
ings from  such  operation,  regardless  of  the  question  of  negligence.^ 

In  the  construction  of  railways,  it  necessarily  occurs  that  high- 
ways and  other  railways  must  be  crossed,  and  although  the  power  is 
not  expressly  given,  it  is  necessarily  inferred.  But  authority  to 
take  the  bed  either  of  a  highway  or  railway  longitudinally  for  any 
considerable  distance  will  not  be  inferred,  especially  where  it  is 
possible  to  build  the  road  without  doing  so.'    A  town  or  other  mu- 

plied.     In  re  Boston  ft  A.  R.  R.  Co.,  63  The  general  mle  is  that  when  one  railroad 

N.  Y.  575;  St.  Louis,  J.  &  C.  R.  R.  Co.  v.  company  crosses  the  tracks  of  another,  just 

Trustees,  48  III.  303';  Danbury  ft  N.  R.  R  compensation  must  be  made,  and  this  in- 

Co.  V.  Norwalk,  37  Conn.  109  ;  Atlanta  v.  eludes  compensation  for  the  obstruction  by 

Central  R.  R.  Co.,  53  Ga.  120  ;  Hannibal  reason  of  the  crossing,  and  the  consequent 

V.  Hannibal  ft  St.  J.  R.  R.  Co.,  49  Mo.  480;  increased  difficulty  and  danger  in  operating 

Albany  Northern  R  K.  Co.  v.  Brownell,  the  line.     Lake  Shore  &  Mich.  8.  R.  R. 

24  N.  Y.  845  ;  Boston  &  M.  R.  R.  Co.  v.  Co.  v.  Chicago  ft  W.  Ind.  R  R.  Co.,  lOO 

LoweU  k  L.  R.  R.  Co.,  124  Mass.  868.  IlL  21;  Lake  Shore  &  Mich.  S.  R.  R.  Co. 

The  right  of  one  railroad  to  cross  another  v.  Chicago,  &c.  R.  R.  Co.,  2  Am.  &  Eng. 

may  be  implied  when  a  longitudinal  taking  R.  R.  Cas.  454;  St.  Louis,  &c.  R.  R.  Co.  i;. 

cannot  be  justified.     There  is  often  a  ue-  Springfield,  &c.  R.  R.  Co.,  id.  487. 
c«s.sity  for  one  when  there  is  no  necessity         *  Baltimore  ft  P.  R.  K.  Co.  v.  Reaney, 

for  the  other,  and  the  instances  are  rare  in  42  Md.  117. 
which  a  longitudinal  taking  can  be  justi-         ^  Id. 

lied.     In  re  City  of  Buffalo,  68  N.  Y.  167;         •  New  Jersey  Southern  R.  R.  Co.   v. 

Honsatonic  R  R.  Co.  v.   I^ee  &  H.  R.  R  Long  Branch  Comm'rs,  25  N.  J.  Eq.  28 ; 

Co.,  118  Mass.  391;  Worcester  &  N.  R.  R.  Pugh  v.  Golden  Valley  Ry.  Co.,  L.  R.  12 

Co.  V.  Railroad  Comm'rs,  118  Mass.  361  ;  Ch.   Div.   274  ;  Regina  v.  Wycombe  Ry. 

Boston  ft  M.   R.   R.  Co.  v.  Lowell  &  L.  Co.,  L.  R.  2  Q.  B.  310  ;  Attorney-General 

R.R.  Co.,  124  Mass.  368;  Commonwealths,  r.   Ely,  ftc.   Ry.   Co.,  L.   R.  6  Eq.  106; 

Erie  ft  N.  E.  R.  R.  Co.,  27  Penn.  30,  839;  Attorney-General  v,  Morris  &  Essex  R.  R 

Cleveland  ft  P.   R  R.  Co.  v.  Speer,   56  Co.,  19  N.  J.  Eq.  386  ;  Honsatonic  R.  R. 

Penn.  St.  325;  Cake  v.  Philadelphia  &  Erie  Co.  v.  Lee,  Ac.  R.  R.  Co.,  118  Mass.  391  ; 

R.  R.  Co.  87  Penn.  St.  307;  Tennessee  ft  A.  Worcester  k  Norwich  R.  R.  Co.  v.  Railroad 

R.  R.  Co.  v.  Adams,  3  Ht'ad,  596;  Oregon  Comm'rs,  118   id.    561  ;    Boston  &  Maine 

Cascade  R.R     Co,   v.  Bailey,  8  Or.  164;  R.  R.  Co.  r.   Lowell,  Ac.  R.  R.  Co.,  124 

Contra  Costa  R.  R.  Co.  v.  Moss,  23  Cal.  id.  368 ;    National  R.  R.  Co.  v.  Eastern, 

828;  Starr  w.  Camden  &Amboy  R.R.  Co.,  &c.   R.  R.  Co.,  23  N.  J.   Eq.   181;   St. 

9  N.  J.  L.  592;  Hoboken  UndCo.  v.  Hobo-  Ix)uis,  &c.   R.  R.   Co.  v.  Trustees,  43  111. 

ken,  85  N.  J.  L.  205;  National  R.  R.  Co.  v,  303  ;  Hoboken  Land  Co.  «.  Hoboken,  21 

Easton  k  A.  R.  R.  Co.,  36  N.  J.  L.  181;  N.  J.   Eq.  205  ;  Starr  v.  Camden  k  Am- 

Attomey-General  v.  Morris  k  Essex  R.  R  boy  R  R.   Co.,  24  N.  J.  L.  592  ;  Com.  v. 

Co.,  19  N.  J.  Eq.  386;  Newark  k  N.  Y.  Erie,  ftc  R.  R.  Co.,  27  Penn.  St.   889; 

R.  R.  Co.  V,  Newark,  24  N.  J.  Eq.  515;  Greenwich  v.  Eastern,  &c.  R.  R.  Co.,  24 

Greenwich  v.  Easton  &  A.  R.  R.  Co.,  23  N.  J.  Eq.  217  ;  liOig  Branch  Comm'rs  9, 

N.  J.  Eq.  217 ;  25  id.  565;  Green  v.  Wy-  West  End  R.  R.  Co.,  29  N.  J.  Eq.  566  ; 

combe  Ry.  Co.,  L.  R.  9  Q.  B.  210 ;  Pugh  Cake  v,  Philadelphia,  Ac.  R  R.  Co..  87 

V.  Golden   Valley  R.  R.   Co.,  L.  R.   12  Penn.  St  807  ;  Oregon  Cascade  R.  R.  <"o. 

Ch.   Div.  274;  Attoniey-General  v,   Ely,  v.  Bailey,  8  Oregon,  164  ;  Tennessee,  Su\ 

H.  &  S.  R.  R.  Co.,    L.  R.  4  Ch.  194.  R.R.  Co.  o.  Adams,  8  Head  (Tenn.),  596. 
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nicipal  corporation  may  lay  out  roads  and  streets  across  a  railroad, 
but  without  express  authority  they  cannot  take  the  location  of  a 
railroad  for  either  streets  or  highways.^     Where  two  charters  are 

Says  Scott,   C.  J.,  in  Chicago  &  Alton    abandoned.    In  the  first  place,  it  is  qne»- 
R.  K.  V,  Joliet,  Lockport,  &c.  K.  K.  Co.,     tionable  whether  the  city  of  Bridgeport 
105  111.  388  :  "  Unless  every  railroad  cor-    had  power  thus  to  take  the  land  appro- 
poration  takes  its  right  of  way  subject  to    priated  and  occupied  by  the  raUroad,  for 
the  right  of  the  public  to  have  other  roads    such  a  purpose.    The  city  of  Bridgeport 
both  common  highways  and  railways  con-    is  authorized  by  its  charter  to  lay  out 
structed  across   its  track  whenever   the    jueesaary  public  highways.    In  doing  this 
public  exigency  might  be  thought  to  de-    its  officers  act  under  authority  delegated 
mand  it,   the  grant  of  the  privUege  to    by  the  legislature  in  general  terms,  and  in 
construct  a  railxxMd  across  or  through  the    the  exercise  of  that  power  the  officere  of 
State  would  be  an  obstacle  in  the  way  of    the  city  perform  the  same  public  duty 
its  future  prosperity  of  no  inconsiderable    and  have  substantiaUy  the  same  authority 
magnitude.     The  claim  made  for  damages    within  their  territoritd  limits  by  the  pro- 
in  this  respect  has  neither  reason  nor  the    visions  of  their  charter  that  the  officers  of 
weight  of  authority  for  its  support.     In    boroughs  and  towns  have  and  exercise  in 
Railroad  Co.  t.  Railway,  80  Ohio  St.  604,     like  cases  and  no  more,  and  that  is,  an 
it  is  well  said,  '  while  the  elder  road  can    authority  to  lay  out  such    streets   and 
demand  compensation  for  its  property  to    highways  as  public  convenience  and  neces- 
the  extent  of  its  a{)propriation,  it  has  no    sity  may  require.      In  doing  that  they 
right  to  demand  tribute  from  the  Junior    may  take  and  appropriate  any  property 
rocui  for  the  enjoyment  of  the  same  cor-    which  has  not  been  before  subjected  to 
porate    franchises    which  it  possesses.'  '*    the  eminent  domain  of  the  State.     But  is 
Massachusetts  Central  R.  R.  Co.  v,  Boston,    the  ribbon  of  land  which  the  legislature 
Clinton,  &c.  R.  R.  Co.,  121  Mass.  125.         in  the  exercise  of  that  right  of  eminent 
1  In  re  City  of  Buffiilo,  68  N.  Y.  167  ;    domain  have  authorized  this  railroad  oom- 
Atlanta  v.  Central  R.  R.  Co.,  58  Ga.  120  ;    pany  to  take,  appropriate  and  fiold  for  the 
Northern  Central  R.  R.  Ca  v,  Baltimore,    oonstruction    of   a   railroad,    subject    to 
46  Md.  425  ;  Danbury,  &c«  R.  K  Co.  «.     be  taken  from  them  in  whole  or  in  part, 
Norwalk,    37    Conn.    109.      In  City   of    and  in  the  whole  if  in  part,  under  a  power 
Bridgeport  v.  New  York  &  New  Hayen    to  lay  out  highways  previously  given  in 
R.  R.  Co.,  86  Conn.  255,   Butlbb,  J.,    general  terms,  by  the  authorities  of  every 
said :  "It  appears  from  the  finding  that    town,  city  or  borough  between  New  Haven 
in  laying  out  the  highway  in  question,  a    and  the  western  line  of  the  State,  and  ap- 
portion of  the  land  taken  and  appropri-    propriated  for  the  purposes  of  a  highway  f 
ated  by  the  railroad  company  for  ito  uae    This  question  has  not,  to  my  knowledge, 
under  its  charter,  was  taken  and  appro-    been  judicially  determined,  but  it  would 
priated  as  part  of  the  highway  through  its    seem  upon  principle  that  it  must  be  an- 
whole  extent.     It  does  not  appear  that  it    swered  in  the  negative.    The  officeA  of 
was  necessary  to  take  it,  and  the  necessity    towns  in  laying  out  highways  act  under  a 
cannot  be  presumed.    As  matter  of  fact,    general  authority,  and  those  of  the  phiintiff 
outside  the  record,  we  all  know  that  it  was    city  had  a  special  but  not  more  extensive 
not     Whether  or  not  it  was  so  taken    power.     The  railroad  company  act  under 
with  a  view  to  lay  iv  foundation  for  assess-    and  possess  a  special  and  exclusive  grant 
ing  the  contemplated  benefits  upon  the    and  that  grant  is  a  contrad.    The  legisU- 
remaining  favd,  or  the  remaining  interest    ture  has  virtually  said  to  them  :    'We 
of  the  comtMUiy  in  the  land,  I  do  not    give  you  the  privilege  of  exercising  the 
know,  nor  is  it  material  to  inquire.     I  am    public  right  of  eminent  domain  over  that 
satisfied  that  such  an  assessment  could  not    ribbon  of  land,  to  the  extent  necessary  to 
be  made  upon  either,  and  that  if  such    acquire,  possess  and  eiyoy  an  easement, 
was  the  original  intention  it  was  wisely    andsw:h  exclusive  control  as  may  be  nsoes^ 
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granted  for  the  construction  of  railways  between  the  same  termi7ii, 
tliere  being  no  necessary  conflict  in  their  objects  or  charters,  the 

siiry  to  iU  enjoyrfunt,    in  consideration  whenever  they  think  public  conyenience 
that  yoa  will  erect,  maintain,  and  operate  or  necessity  require  it  T    And  if  they  do, 
a  railroad  upon  it.'    Did  they  intend  that  cannot  the  railroad  company  re-take  it  ? 
that  easement  should  he  subject  to  be  Which  is  then  to  be  the  dominant  cor- 
taken  away  from  the  company,  in  whole  poration  and  ultimately    prevail  in  the 
or  in  ]iart,  by  the  local  authorities  for  the  struggle  ?    The  solution  of  this  question 
purpose  of  highways  ?    The  question  in  in  my  mind  is,  that  when  the  railroad 
this  aspect  is  one  of  presumed  intent,  and  company  have    appropriated  land  under 
I  think  from  the  very  nature  of  the  case  their  grant  with  the  approbation  of  the 
the  legislature    cannot  be  presumed    to  commissioners  their  right  was  intended  to 
have  intended  to  make,  or  the  company  be  and  is  exclusive,  except  as  to  crossings, 
to  receive,  such  a  limited  and  subordi-  which  are  an  absolute  necessity.     *  The 
nate  agent.     Undoubtedly,  the  legislature  gi-ant  of  land  for  one  public  use,'  says 
may  repeal  the  charter  of  the  defendants  Chief  Justice  Shaw,  •  must  yield  to  an- 
and  destroy  their  right  in  the  land,  for  other  more  urgent,*  4  Cush.  (Mass.)  68» 
they  have  reserved  the  power  to  do  it.  and  the  railroad  is  treated  by  the  legisla- 
And  so  they  may  authorize  another  com-  ture  as  the  more  urgent  and  exclusive  use, 
pany  to  appropriate  its  property  and  its  and  such  it  is  in  effect"     Hannibal  v. 
franchise,    u|M>n  making  just  compenba-  Hannibal  &  St.  Joseph  R.  R.  Co.,  49  Mo. 
tion  therefor,  and  may  authorize  a  city  to  480.     In  Milwaukee  k  St.  Paul  R.  R.  Co. 
assess  its  franchise  for  benefits.     But  the  v.   Faribault,  23  Minn.  167,  it  was  held 
intention  to  do  so  must  be  clearly  and  un-  that  under  a  general  power  to  ky  out  and 
equivocally  expressed.    No  power  is  given  open  streets,  a  city  has  no  authority  to 
to  the  city  of  Bridgeport  in  express  terms  open  streets  through  depot  grounds  of  a 
to  take  the  interest  of  the  defendants  in  railroad  com{>any  acquired  under  author- 
the  land.      Whatever  power  its  officers  ity  of  the  legislature,  in  such  manner  as  to 
have,  is  given,  as  I  have  said,  in  general  destroy  or  essentially  impair  the  value  of 
terms  ;  and  it  has  been  well  said  that  a  the  company's    easement    therein.      The 
general  power,  thus  given,  ought  not  to  court  saia  :  "The  rule  is  well  settled  that 
be  construed  to  authorize  the  taking  of  in  cases  of  this  kind  the  legislative  intent 
land  already  appropriated  to  a  highly  im-  must  be  made  to  appear  by  express  words 
portant  public  use.     Boston  Water  Power  or  by  necessary  implication.     Inhabitants 
Co.  V.  Boston  &  Worcester  R.  R.  Co.,  28  of  Springfield  v.  Connecticut  River  R.  R. 
Pick.  (Mass.)  897,  898.      In  relation  to  Co.,  4  Cush.  (Mass.)  68  ;  City  of  Bridge- 
the  laying  of  highways  across  the  land  port  v.  New  York  &  New  Haven  R.  R. 
taken  for  railroads,  such  an  intention  may  Co.,  86  Conn.  255,  4  Am.  Rep.  68  ;  Mat- 
well  be  presumed,  for  in  respect  to  them,  tor  of  Boston  &  Albany  R.  R.  Co.,  58 
in  our  growing  country,  a  necessity  must  N.  Y.  574.     And  such  implication  never 
be  anticipated,  and  therefore  must  be  pre-  arises  except  as  a  necessary  condition  to 
snmed  to  have  been  contemplated.     But  the  beneficial  enjoyment  and  efficient  ez- 
with  respect  to  parallel  highways  no  such  ercise  of  the  power  expressly  granted,  and 
necessity  can  exist,  for  the  power  given  then  only  to  the  extent  of  the  necessity, 
to  appropriate  the  adjoining  land  of  indi-  Hickok  v.  Hine,  28  Ohio  St.  528  :  18 
vidual  proprietors,  hoioever  occupied,  and  Am.  Rep.  256.  .  .  .  It  is  claimed  by  defend- 
to  any  neeesaary   extent,  is  ample,    and  ant  that  the  city  council,  in  this  case, 
therefore  as  to  parallel  highways  no  such  was  the  sole  and  exclusive  judge  as  to  the 
intent  can  be  presumed.    Moreover,  the  public  necessity  and  propriety  of  laying 
power  to  take  and  appropriate  even  par*  out  the  proposed  street,  on  the  ground 
allel  highways  is  given  to  this  and  other  that  the  necessity  and  expediency  of  laying 
raUroads  by  charter,  and  in  the  general  out  highways  is  exclusively  a  legislative, 
law.    If  so  taken,  can  the  officers  of  this  and  not  a  judicial,  question.    This  is  un- 
and  other  cities  dispossess  them   again  doubtedly  a  correct  rule  aa  applied  to  the 
VOL.  I.  —  45 
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prior  right  is  with  the  one  which  is  first  with  its  location  and 
survey.* 

legislature  itadf,  and  also  to  a  muoicipal  pear.      If  an  impUcatioii  is  to  be  relied 
b^y  when  acting  within    the  conceded  npon»  it  mnst  appear  from  the  face  of  the 
limits  of  its  delegated  powers.    But  when,  enactment^  or  from  the  application  of  it 
as  in  this  case,  the  jurisdiction  of  the  in-  to  the  particular  subject-matter  of  it,  so 
ferior  tribunal  over  the  particular  subject-  that  by  reasonaUe  intendment  some  es- 
matter  depends,    not    upon    an    express  pedal  object  sought  to  be  attained  by  the 
grant  of  )x>wer,  but  upon  the  existence  of  exercise  of  the  power  granted  could  not 
an  alleged  necessity  from  which  the  dis*  be  reached  in  any  other  place  or  manner.'* 
puted  power  is  to  be  implied,  the  deds-  In  Central  City  R.  B.  Co. «.  Fort  Clark 
ion  of  such  tribunal  upon  the  existence  of  R.  R.  Co.,  81  111.  52S,  it  was  held  that  a 
the  necessity  is  neither  final  nor  concln-  horse  railway  company  cannot  take  part  of 
give  upon  the  courts."    So,  in  Matter  of  a  railway  of  another  like  company.    The 
Boston  k  Albany  R.  R.  Co.,  53  N.  Y.  court  said:  "We  do  not  wish  to  be  under- 
674,  it  was  held  that  in  the  absence  of  ex-  stood  as  holding  one  railroad  company  may 
press  authority  or  necessary  implication,  not  condemn  the  road  of  another,  under  a 
a  lailroad  company  could  not  take  landa  power  granted  by  the  legislature  so  to  do. 
held  by  a  municipal  corporation  in  trust.  On  this  we  express  no  opinion  ;    but  we 
for  the  use  of  the  public  as  a  park  or  com-  do  insist,  an  established  railroad  being  a 
mon.     In  Matter  of  City  of  Buffalo,  68  public  institution,  and  useful  only  in  its 
N.  Y.  167,  it  was  held,  under  simikr  cir-  entirety,  cannot  be  cut  up  and  sectioniw-d 
cumstances,  that  a  city  empowered  to  take  by  a  competing   road,   acting  under  an 
hmd  for  canals,  basins,  slips,  etc.,  could  ordinance  of  a  city  council.     Proceedings 
not  teke  Unds  of  a  railroad  company,  used  might  be  instituted  perhaps  to  condemn 
for  its  yard,  depot,   etc.     The  court,  by  the  entire  road  and  franchise,  and  thus 
FoLGER,     J.,     said :      "  In    determining  pass  it  over  as  an  entirety  to  the  compet- 
whethcr  a  power  generally  given  is  meant  ing  road  ;  but  that  one  competing  road 
to  have  operation  upon  lands  already  de-  can  bisect  it  here,  and  another  there,  at  a 
voted  by  legislative  authority  to  a  public  different  point,  Uking  to  themselves  the 
purpose,  it  is  proper  to  consider  the  na-  most  productive  portions  of  the  road,  and 
tare  of  the  prior  public  work,  the  pubUc  leaving  an  unproductive  fragment  to  the 
use  to  which  it  is  applied,  the  extent  to  first  proprietors,  we  do  not  beUeve.  and 
which  that  use  would    be  impaired    or  have  seen  no  authority  giyiug    counte- 
diminished  by  the  taking  of  such  part  of  nance  to  a  doctrine,  in  its  operation  so  nn- 
the  land  as  may  be  demanded  for  the  sub-  just  and  at  war  with  just  pnnciplo.    And 
sequent  public  use.     If  both  uses  may  we  are  at  a  loss  to  undersUnd  how  this 
i^t  stand   together  with  some  tolerable  part  of  appellijnts    franchise,   occupying 
interfei^nce  which  may  be  compensated  for  the  most  populous  and  business  part  of 
by  damages  paid,  -if  the  latter  use  when  the  city,  can  be  operated  joinUy  by  their 
exerdsedtmJistsupersedethe  former, -it  competitois.     But  whether  it  can  or  not 
is  not  to  be  implied  from  a  geneml  power,  be  safely  done,  it  is  unimportant  to  in- 
given    without   having    in  view  a  then  quire,  as  m  our  opinion,  one  compeUng 
existing   and    particular    need    therefor,  street  railroad  company  cannot  take,  by 
that  the  legislature  meant  to  subject  the  the  exercise  of  the  right  of  eminent  do- 
lands  devoted  to  a  public  use  already  in  main,  a  fragment  of  a  competing  road  m 
exercise  to  one  which  might  thereafter  successful  operation,  and  the  most  i^ln- 
arise.      A  l^slative    intent   that  there  able  part  of  it,  and  thus  desteoy.  m  effect 
should  be  such  an  effect  will  not  be  in-  and  usefulness  and  value,  the  remaining 
fcrred  from  a  gift  of  power  made  in  gene-  fragments."                 «  «   ^         t>i  •    « 
ral  terms.    To  defeaV  the  attainment  of  ^  Morris  &  ^aex  R  R.  Co.  1^  BUiir^9 
an  important  public  purpose   to    which  N.  J.  Eq.  6S5  ;  ^^^terbuij  v  ^^J>^ 
lands  have  already  been  subjected,  the  &c  R.  R.  Co.,  64  Barb.  (N.  Y.)  888. 
legidative  intent  must  unequivocally  ap- 
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Sec.  231.  Wliat  ooiutltataa  a  ''  Taking.''  —  The  constitutional  pro- 
vision declaring  that  "private  property  shall  not  be  taken  for 
public  uses  without  just  compensation  "  does  not  prohibit  the  legis- 
lature from  authorizing  a  temporary  exclusive  occupation  of  the 
land  of  an  individual,  during  incipient  proceedings  to  the  acquisi- 
tion of  a  title  to  it  or  an  easement  in  it  for  a  public  use,  although 
such  occupation  may  be  more  or  less  injurious  to  the  owner;  but 
precludes  the  acquisition  of  any  title,  easement,  or  permanent  appropri- 
ation of  the  land  from  the  owner,  vnthout  an  actuai  payment  or  ten- 
der of  a  just  compensation.  Such  occupation  becomes  unlawful, 
unless  the  title  or  the  easement  is  acquired  within  a  reasonable 
time ;  otherwise  the  occupiers  become  trespassers  ah  initio} 

It  is  not  necessary  that  property  should  be  "  taken  "  in  a  literal 
sense  in  order  to  entitle  the  owner  to  compensation.  A  serious 
interruption  to  the  common  and  necessary  use  of  property  may  amount 
to  a  taking  and  entitle  the  owner  to  compensation,  although  the 
land  itself  is  not  taken  from  him ;  as,  where  water  is  set  back,  or 
earth  and  sand  is  cast  thereon,  or  a  structure  is  erected  thereon, 
under  a  statute  authorizing  such  acts  for  the  public  benetit.*  Thus, 
a  railway  company,  claiming  to  act  under  legislative  authority, 
removed  a  natural  barrier  situated  north  of  E.*s  land,  which  had 
always  before  completely  protected  his  meadow  from  the  effects  of 
floods  and  freshets  in  a  neighboring  river.  In  consequence  of  this 
removal,  the  waters  of  the  river,  in  times  of  floods  and  freshets, 
sometimes  flowed  on  to  K*s  land,  carrying  sand,  gi'avel,  and  stone 
thereon.  It  was  held  that  this  was  a  taking  of  E.'s  property,  within 
the  meaning  of  the  constitutional  prohibition ;  and  that  the  legisla- 
ture could  not  authorize  the  infliction  of  such  an  injury  without 
making  provision  for  compensation.  The  principle  must  be  the 
same,  whether  the  owner  is  wholly  deprived  of  the  use  of  his  land 
or  only  partially  deprived  of  it ;  although  the  amount  or  value  of 
the  property  taken  in  the  two  instances  may  widely  differ.  A  par- 
tial, but  substantial,  restriction  of  the  right  of  user  may  not  anni- 
hilate all  the  owner's  rights  of  property  in  the  land,  but  it  is  none 
the  less  true  that  a  part  of  his  property  is  taken.  Taking  a  part  is 
as  much  forbidden  by  the  Constitution  as  taking  the  whole.  The 
difference  is  only  one  of  degree  ;  the  quantum  of  interest  may  vary, 
but  the  principle  is  the  same.     In  asserting  a  right  to  maintain  such 

1  Coshman   v.   Smith,   84    Me.    247;        ^  Pumpelly  v.  Green  Bay  Co.,  13  WaU. 
Nichols  V.  Somerset  &  Kennebec  R.  R.     (XT.  S.)  166. 
Co.,  43  Me.  356. 
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a  cut,  a  railroad  company  necessarily  asserts  the  right  to  produce  all 
the  results  which  naturally  follow  from  the  existence  of  the  cut. 
In  effect  it  thus  asserts  a  right  to  dischai^  water  on  the  land. 
Such  a  right  is  an  easement.  A  right  of  occasional  flooding  is  just 
as  much  an  easement  as  a  right  of  permanent  submerging ;  it  belongs 
to  the  class  of  easements  which  are  by  their  nature  intermittent,  — 
that  is,  usable  or  used  only  at  times.  An  easement  is  property,  and 
is  within  the  protection  of  the  constitutional  prohibition.^  The 
flooding  of  land  owned  by  private  individuals,  by  the  placing  of 
artificial  obstructions  in  the  bed  of  a  river,  is  a  taking  of  the  land, 
within  the  meaning  of  the  provision  of  the  Wisconsin  constitution 
requiring  compensation  to  be  made  for  private  property  taken  for 
public  use.  Consequently,  an  act  authorizing  the  construction  of  a 
dam  in  a  running  stream,  which  would  cause  such  flooding  of  pri- 
vate land,  and  not  providing  for  compensation  to  the  owners  is 
unconstitutional  and  void.^  A  statute  which  authorizes  an  entry 
upon  land,  for  the  purpose  of  making  the  preliminary  or  final  sur- 
veys for  a  corporate  work,  before  compensation  is  made,  is  constitu- 
tional, if  it  makes  suitable  pi-ovision  for  compensation  in  case  the 
land  is  subsequently  taken  therefor.  Unless  the  legislature  possess 
power  to  authorize  an  entry  for  this  purpose,  a  clause  of  the  Consti- 
tution permitting  private  property  to  be  taken  for  public  use,  upon 
making  just  compensation,  would  be  nugatory.  A  constitutional 
provision  that  private  property  shall  not  be  taken  for  public  use, 
etc.,  does  not  prohibit  the  legislature  from  permitting  an  entry  to  be 
made  upon  the  property  of  an  individual,  for  the  purpose  of  a  pre- 
liminary examination.  The  prohibition  relates  only  to  the  taking  it 
for  public  use  without  just  compensation.' 

The  use  by  a  company  of  land  adjoining  their  railroad,  for  a  cart- 
way while  constructing  their  road,  is  not  within  the  limits  of  the 
commissioner's  appraisal,  especially  when  it  appears  that  the  land 
taken  for  the  road  is  sufl&ciently  ample  in  width  for  cartways. 
Such  use  is  prima  facie  for  the  purposes  of  convenience,  not  of 
necessity,  and  without  the  consent  of  the  owner  of  the  land  is 
ordinarily  a  mere  trespass.  The  only  use  of  adjoining  lands,  for  pas- 
sage during  the  construction  of  a  railroad,  that  can  come  within  the 
limits  of  the  appraisal,  extends  to  gaining  access  to  the  land  taken.^ 

1  Eaton  «.  R  C.  &  M.  B.  B.,  61  N.  H.         »  Polly  v.  Saratoga  h  Waahington  B.  B. 

504.  Co.,  0  Barb.  (N.  T.)  449. 

*  Arimond  v.   Green  Baj,  &c.  Canal         *  Sabin  «.  Vermont  Central  B.  B.  Co., 

Co.,  31  Wis.  816.  25  Vt.  868. 
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Tn  an  English  case  a  corporation,  having,  under  the  act  of  Parlisr 
inent,  right  to  take  land  for  certain  public  works,  gave  notice  to  the 
owner  of  the  inheritance,  of  an  intention  to  take  it  Thej  then 
entered  regularly  upon  the  land  for  the  purpose  of  surveys,  etc.,  and 
afterwards  their  contractors,  without  the  knowledge  of  the  corporar 
tion,  but  with  the  assent  of  the  occupying  tenants,  brought  some 
wagons,  and  rails,  and  other  implements  on  the  land,  and  there 
left  them,  but  did  not  commence  the  works,  or  do  any  damage. 
This  was  done  without  obtaining  the  assent  of  the  plaintiff,  but  it 
became  known  to  his  agent  in  the  end  of  December.  In  the  begin- 
ning of  the  following  February,  without  any  previous  communica- 
tion with  the  defendants,  he  filed  his  bill  for  an  injunction  to 
restrain  them  from  allowing  the  wagons,  etc.,  to  remain  on  the  land, 
and  from  taking  possession  of  the  land  until  they  had  complied 
with  the  provisions  of  the  lands  clauses  consolidation  act.  It  was 
held  that  though  the  corporation  were  bound  by  the  acts  of  their 
contractors,  the  acts  done  were  not  a  taking  possession  within  the 
meaning  of  the  act,  «nd  that  the  bill  was  improperly  filed.^ 

If  a  person's  land  is  taken,  he  is  then  entitled  to  have  his  damages 
assessed  for  probable  consequential  injuries ;  but  except  under  pecu- 
liar statutes,  a  person  where  land  is  not  taken  has  no  remedy,  either 
by  having  his  damages  assessed  under  the  statute  or  by  an  action 
therefor.  Thus,  if  a  railway  is  laid  along  the  border  of  a  person's 
land,  but  no  portion  of  his  land  is  taken,  while  he  is  burdened  with 
the  duty  of  fencing  occasioned  by  such  act,  yet  his  damages  are 
purely  consequential;*  and  the  same  is  also  true  of  the  construction 
of  a  railway  so  near  the  buildings  of  another  that  the  vibration  and 
jarring  from  the  motion  of  its  trains  injures  its  walls,  and  the  smoke 
and  cinders  from  the  engines  are  cast  thereon  from  a  proper  opera- 
tion of  the  road ;  the  rule  is,  damnum  absque  injuria^ 

The  making  of  a  public  improvement  in  the  vicinity  of  private 
property,  which  is  incidentally  injured  thereby,  but  no  part  of  which 
is  taken  or  used  for  the  construction  of  the  work,  is  not  a  taking 
of  private  property  for  public  use,  within  the  constitutional  provision 

^  Standish  v.  Mayor,  &c.  of  Liverpool,  juries  resulting  to  adjacent  buildings  from 

1  Drew.  1.  tunnelling   under  a  street,   which   were 

'  Kennett*s  Petition,  24  N.  H.  139.  the  natural  and  inevitable  result  of  such 

*  Coggswell  V.  N.  Y.  &  N.  H.  R.  R.  operation,  whether  guilty  of  negligence  in 

Co.,  4S  N.  Y.  Superior  Court,  31.     But  prosecuting  the  work  or  not ;  and  that, 

see  Baltimore  &  Potomac  R.  R.  Co.  v.  there  being  no  other  remedy  provided  by 

Reaney,  42  Md.   117,  where  it  was  held  statute,  an  action  for  the  damages  would 

that  a  raUway  company  was  liable  for  in-  lie. 
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requiring  the  payment  of  compensation.^  Thus  a  corporation,  in 
constructing  their  works,  raised  a  high  embankment  near  to,  and  in 
front  of,  the  plaintiff's  house,  so  that  the  plaintiff  could  not  pass  and 
repass  to  and  from  the  same,  and  for  this  injury  the  plaintiff  claimed 
damages.  It  was  held  that  as  the  charter  of  the  company  only  re- 
quired them  to  make  compensation  for  lands  which  were  taken  for 
the  corporate  purposes,  they  were  not  liable  for  such  consequential 
damages  ;  that  simply  affecting  land  injuriously,  by  the  construction 
of  their  works,  was  not  a  taking  of  it  for  public  use,  within  the  pur- 
view of  the  Constitution;  that  the  company  were  justified,  under 
their  charter,  in  building  their  road  in  a  prudent  and  reasonable 
manner,  and  could  not  be  subjected  to  damages  resulting  to  indi- 
viduals whose  lands  had  not  been  taken  by  them.'  But  where  a 
yailroad  company,  having  power  by  charter  to  take  land,  and  being 
made  liable  for  all  damages  to  any  person  or  persons,  excavated  a 
lot  adjoining  the  plaintiff's,  so  as  to  weaken  the  foundations  of  his 
house,  and  erected  an  embankment  in  the  highway  opposite  his 
house,  so  as  to  obscure  the  light,  and  render  it  otherwise  unfit  for 
use,  —  it  was  held  that  although  this  did  not  constitute  a  taking  of 
the  plaintiff's  land  within  the  meaning  of  the  charter,  yet  the  com- 
pany were  bound  to  make  compensation  for  consequential  damages.^ 

It  is  not  a  good  objection  to  a  proceeding  to  ascertain  the  value  • 
of  land  taken  for  public  use  by  authority  of  law,  that  it  had  been 
previously   taken  possession   of  without  authority.*     Nor  will  a 
company  be  deprived  of  the  power  to  take  land  for  the  necessary  use 
of  their  works^  when   the  emergency  arises,  by  having  previously 

^  Alexander  v.  City  of  Milwaukee,  16  Barb.  (K.  Y.)  405.     Compare  Red  Rirer 

Wi.s.  247.  Bridge  Co.  v.  Clarksville,  1  Sneed  (Tenn.), 

^  Kichardson  v.  Yermont  Central  R.  R.  176.    Where  a  corporation  located  a  plank- 
Co.,  25  Yt.  465.  road  upon  a  county  road,  it  was  held  that 

B  Bradley  v.  New  York  &  New  Haven  the  corporation  was  liable  for  damages 
R.  R.  Co.,  21  Conn.  294.  Injury  to  a  caused  by  making  such  road,  that  is,  by 
mill-privilege  upon  a  navigable  stream,  by  endangering  the  stability  of  houses  along 
a  rise  in  the  waters  caused  by  improve-  the  line  of  the  road  by  excavations.  The 
ments  in  the  navigation,  was  held  not  a  grant  of  the  right  of  locating  a  plank- 
taking  of  private  property  which  is  a  sub-  road  upon  a  county  road  does  not  cx- 
ject  of  compensation.  Canal  Appraisers  elude  the  idea  that  the  owner  of  the  soil 
V.  Tibbits,  17  Wend.  (N.  Y.)  571.  over  which  the  road  passes  should  have 
Though  a  franchise,  that  is,  the  right  to  compensation  for  any  injury  he  may  sns- 
maintaiii  a  toll-bridge,  is  private  prop-  tain  by  changing  a  county  road  into  a 
erty,  a  diminution  of  its  productiveness,  plank -road.  Williams  v.  Natural  Bridge 
by  means  of  the  opening  of  a  free  high-  Plank-Road  Co.,  21  Mo.  580. 
way  in  the  neighborhood,  is  not  a  taking  *  Borongh  of  Harrisbnrg  v,  dangle,  8 
of  it  within  the  provision  of  the  Consti-  W.  &  S.  (Penn.)  460. 
tution.     Matter  of  Hamilton  Avenue,  14 
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attempted  to  take  it  for  other  purposes,  not  warranted  by  their 
act*  But  the  power  of  taking  land  by  a  company  is  exhausted  by  a 
location ;  the  company  cannot  be  indulged  with  another  choice.^ 
But  where  a  railway  company  has  power  to  take  a  certain  quantity 
of  laud,  that  power  is  not  exhausted  by  their  taking  in  the  first 
instance  a  smaller  quantity,  if  they  subsequently  find  that  the 
quantity  comprised  in  their  first  purchase  is  not  sufficient  for  their 
worka  Thus,  a  railway  company,  having  given  notice  of  their 
intention  to  build  a  railway  under  an  individual's  land  by  means  of 
a  tunnel,  and  to  treat  with  him  for  the  amount  of  compensation,  are 
not  thereby  precluded  from  afterward  giving  notice  of  their  inten- 
tion to  take,  or  from  appropriating  the  surface  of  the  same  land, 
where  they  find  that  the  making  of  the  tunnel  is  impracticable  or 
dangerous  to  the  buildings  on  the  surface* 

Where  the  legislature  confers  the  power  upon  two  railway  com- 
panies to  purchase  compulsorily  the  same  piece  of  land,  and  one 
company  has  taken  the  laud  and  constructed  its  road  upon  it, 
equity  will  enjoin  the  other  company  from  proceeding  to  take  it 
compulsorily  for  its  use,  until  the  conflicting  rights  of  the  com- 
panies are  determined  by  a  trial  at  law.* 

Sec.  232.  Conditions  preoedent  —  Where  the  statute  imposes  any 
conditions  upon  a  milway  corporation,  precedent  to  their  right  to 
condemn  lands  for  the  use  of  their  railway,  they  must  be  fully 
and  specifically  performed,  to  give  validity  to  their  proceedings. 
Thus,  if  the  charter  or  general  law  requires  that  they  shall  first 
apply  to  the  owners,  and  endeavor  to  agree  upon  the  amount  of 
compensation,  unless  it  is  shown  that  the  owner  is  absent  or  legally 
incapacitated,  they  cannot  proceed  to  take  the  necessary  proceedings 
for  condemnation,  until  they  have  made  a  hondfide  eflTort  to  comply 
with  the  statute.^     And  the  petition  should  set  forth  that  a  iond 

1  Webb  ».  Manchester  &  Leeds  Ry.  •  Reitenbaugh  v.  Chester  Valley  R.  R. 
Co.,  1  Eng.  Ry.  Cas.  676;  Simpson  v.  Co.,  2lPenn.  St.  100.  Before  condemna- 
Lancaster  &  Carlisle  Ry.  Co.,  4  Eng.  Ry.  tion  of  private  land  for  the  use  of  the 
Cas.  625  ;  Williams  v.  South  Wales  Ry.  United  States  can  be  had  under  the  act 
Co.,  3  De  6.  &  S.  354.  of  1859,  the  government  must  have  sought 

2  Neal  V,  Pittsburgh,  &c.  R.  B.  Co.,  2  to  buy  at  a  stated  price,  and  it  is  only 
Grant's  Cas.  (Penn.)  137.  a  disagreement  upon  the  price  which  can 

•  Stimps  V.  Birmingham,  &c.  Ry.  Co.,  authorize  proceeding  for  condemnation 
7  Hare,  251.  under  this  act.     Gilmer  v.  Lime  Point,  19 

*  Manchester,  &c.  Ry.  Co.  v.  Great  Cal.  47.  In  Stacey  p.  Vt.  Central  R.  R. 
Northern  Ry.  Co.,  9  Hare,  284;  Laneas-  Co.,  27  Vt.  39,  Isham,  J.,  said:  **It 
ter  &  Carlisle  Ry.  Co.  v,  Mary  port  k  Car-  appears  from  the  case  also,  that  in  Febni- 
lisle  Ry.  Co.,  Eng.  Ry.  Cas.,  504.  ary,  1850,  the  defendants  changed  their 
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fide  effort  has  been  made  to  agree  with  the  owner,  or  a  sufficient 
excuse  therefor.^     It  would  be  impossible  to  define  specifically  what 

line  of  road  by  locating  the  same  on  other  Weatbrook  «.  North,  2  Me.  179  ;  Hamp- 
land  than  that  of  the  plaintiff,  and  upon  ton  v.  Coffin,  4  N.  H.  517  ;  Harrington 
which  their  road  has  been  oonstructed.  «.  Comm'rs  of  Berkshire,  22  Pick.  (Mass. ) 
That  alteration  of  their  line  of  the  road  267  ;  Hawkins  «.  Bochester,  1  Wend, 
has  superseded  the  necessity  of  taking  the  (N.  Y.)  53.  Under  such  circumstances 
plaintLff'slandon  which  the  road  was  first  the  plaintiff  would  be  entitled,  on  the 
surveyed.  The  right  of  the  corporation  to  abandonment  of  that  location,  to  the  land 
change  the  line  of  their  road  is  given  free  from  any  encumbrance  of  that  charac- 
them  by  the  15th  section  of  their  charter,  ter,  and  also  to  the  damages  which  were 
which  provides  that  if  the  directors  of  that  aUowed  to  him.  The  important  question 
company,  for  any  cause,  shall  deem  it  ez-  in  the  case  therefore  arises,  whether  the 
pedient,  they  may  change  the  location  of  Vermont  Central  Railroad  Company  have 
such  parts  of  their  road  as  they  shall  deem  ever  been  seised  or  possessed  of  this  land 
proper.  That  change  in  the  line  of  their  of  the  plaintiff's,  and  for  which  the  award 
road,  however,  will  operate  as  an  abandon-  of  the  commissioners  was  made  ;  or  has 
ment  of  their  former  survey  on  the  plain-  the  plaintiff  ever  had  a  vested  right  to  the 
tiff's  land,  so  that  the  company  can  no  damages  which  were  awarded  on  that  sur- 
longer  claim  any  right  or  interest  in  the  vey  of  the  road.  The  determination  of 
land  itself,  or  to  any  easement  growing  these  questions  depends  upon  the  construe- 
out  of  it,  in  consequence  of  that  survey  tion  which  is  to  be  given  to  the  7th  sec- 
having  been  made.  That  doctrine  has  tion  of  the  charter  of  this  company.  Wo 
been  expressly  held  in  Massachusetts,  in  obviously  can  derive  but  little  aid  on  this 
relation  to  highways,  Commonwealth  v.  subject  from  adjudged  cases  in  other  States, 
Westborough,  8  Mass.  406,  and  Same  v.  unless  they  have  arisen  upon  some  statu- 
Cambridgp,  7  Mass.  163,  and  the  same  tory  provision,  embracing  substantially 
effect,  we  think,  will  follow  in  cases  of  the  specific  provisions  of  that  section  of 
this  character.  The  result  is,  that  the  this  charter.  By  that  section  it  is  pro- 
plaintiff  retains  his  land  free  from  any  in-  vided  that  when  land  or  other  real  estate 
cumbrance  arising  from  that  location  or  is  taken  by  the  corporation  for  the  use  of 
survey  of  the  road.  That  abandonment  their  road,  and  the  parties  are  unable  to 
of  the  line  of  the  road  over  the  plaintiff's  agree  upon  the  price  of  the  land,  the  same 
land,  however,  does  not  necessarily  super-  shall  be  ascertained  and  determined  by 
sede  his  claim  for  damages.  The  right  to  commissioners,  together  with  the  charges 
recover  those  damages,  whether  liquidated  and  costs  accruing  thereon,  and  upon  (he 
by  the  agreement  of  the  parties  or  by  com-  payment  of  the  same,  or  by  depositing  the 
missioners,  is  not  necessarily  defeated  by  amount  in  a  hank  as  shall  be  ordered  hy 
that  act  of  the  company.  If  the  land  has  the  commissioners,  the  company  shall  be 
once  been  taken,  if  the  company,  for  any  deemed  to  he  seised  and  possessed  of  all  such 
period  of  time,  have  been  seised  and  pos-  lands  as  AaU  have  been  appraised.  This 
seased  of  the  land  so  appraised,  or  if  the  provision  is  quite  specific  in  stating  what 
plaintiff  has  had,  at  any  time,  a  perfected  act  on  the  part  of  the  corporation  vests  in 
right  to  the  damages  awarded  by  the  com-  them  a  right  to  the  land.  They  derive 
missioners,  a  subsequent  abandonment  of  no  title  to  the  land  or  any  easement  grow- 
that  location,  and  the  establishment  of  a  ing  out  of  it  from  the  fact  of  their  having 
new  line  for  the  road,  will  have  no  effect  surveyed  the  road  across  the  plaintiff 's 
to  defeat  the  plaintiff's  claim  for  the  dam-  land,  or  having  placed  that  survey  on 
ages  which  have  been  awarded  to  him.  record,  nor  by  having  the  damages  ap- 


1  Reitenbangh  v.  Chester  Yalley  R.  R.     facts,  it  may  be  amended.     Pennsylvanift 
Co.,  ante.     If,  however,  the  petition  in    B.  R.  Co.  v.  Porter,  29  Penn.  St.  165. 
the  first  instance  fiiila  to  set  forth  theee 
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a  railway  company  must  do  in  order  to  entitle  it  to  condemn  lands 

for  its  use,  because  in  every  case  it  depends  upon  the  provisions  of 

praised  by  commiasionere,  aod  causing  been  dissatisfied  with  the  estimate  placed 
their  award  to  be  recorded.  The  statute  upon  the  land,  or  could  have  procured 
is  express,  that  the  payment  or  deposit  of  a  more  eligible  site  for  the  location  of  their 
the  money  according  to  the  award  must  be  road,  they  would  have  been  at  liberty,  be- 
made  before  any  such  right  accrues.  Un-  fore  such  acceptance,  wholly  to  renounce 
til  that  payment  is  made,  the  company  the  inquisition.  The  proprietors  of  the 
have  no  right  to  enter  upon  the  land  to  land  could  have  no  authority  to  coerce  the 
construct  the  road  or  exercise  any  act  of  company  into  its  adoption.'  The  sam> 
ownership  over  the  same.  A  court  of  doctrine  was  sustained  in  the  case  of 
equity  would  eiyoin  them  from  exercising  Bloodgood  v.  Mohawk  &  Hud.  R.  R.  Co., 
any  such  right,  or  they  might  be  prose-  18  Wend.  (N.  Y.)  10,  19.  In  that  case 
euted  in  tresjwss  at  law.  The  survey  and  the  company  were  authorized  to  enter 
appraisal  of  damages  are  merely *prelimin-  upon  the  land  and  make  such  examina- 
ary  steps  to  ascertain  the  terms  upon  which  tions  and  surveys  as  were  necessary  to  de- 
the  land  can  be  taken  for  such  purposes,  termiue  the  most  advantageous  route  for 
if  the  company  shall  see  fit  to  use  the  the  road,  and  to  take  the  same  for  that 
same  for  the  construction  of  their  road.  If  purpose  ;  provided,  that  all  land  so  taken 
it  is  accepted,  and  the  com^iany  conclude  shall  be  purchased  by  the  company  of  the 
to  take  the  land,  that  acceptance  and  that  owner,  and  in  case  of  a  disagreement  as  to 
taking  is  consummated  only  by  a  payment  the  price  or  value  of  the  land,  commission- 
er deposit  ot  the  money,  for  the  use  of  the  ers  were  to  be  appointed  to  determine  the 
owner  of  the  land,  as  awarded  and  directed  same,  and  upon  payment  of  auch  damagea. 
by  the  commissioners.  The  case  of  the  Balti-  with  the  costs,  or  depositing  the  same  in  a 
more  &  Susquehanna  R.  R.  Co.  o.*  Nesbit  bank  in  the  city  of  Albany,  then  the  corpo- 
et  al.,  10  How.  (U.  S. )  395,  is  very  decis-  raiton  shall  be  deemed  to  be  seised  and  pos- 
ive  on  this  question.  In  that  case  land  sessed  of  the  land  so  appraised.  It  will  at 
was  taken  by  the  company  under  a  charter  once  be  perceived,  that  the  provisions  of 
granted  by  the  State  of  Maryland.  Under  that  charter  are  not  only  similar  in  this 
a  provision  in  their  charter,  the  damages  respect  to  that  of  the  Vermont  Central 
were  assessed  by  a  jury,  and  that  assess-  Railroad  Company,  but  that  they  are  ex- 
ineni  was  confirmed  by  the  court  In  that  pressed  in  very  similar  language.  The 
case,  as  in  this,  the  road  was  located,  and  Chancellor  remarked  '  that  this  provision 
the  damages  conclusively  determined  and  should  be  considered  in  the  nature  of  a 
settled,  so  that  no  further  litigation  could  condition  precedent,  not  only  to  the  ac- 
arise  on  that  matter.  In  that  case  as  in  quisition  of  the  legal  title  to  the  land,  but 
this  also,  the  charter  provided  that  the  also  to  the  right  to  enter  and  take  the 
payment,  or  tender  of  payment  of  such  permanent  possession  of  the  land  for  the 
valuation  should  entitle  the  company  to  use  of  the  corporation.'  It  is  very  clear, 
the  estate  or  land  as  fully  as  if  it  had  been  from  these  cases,  that  as  the  Vermont 
conveyed.  The  charter  of  that  company  Central  Railroad  Company  have  never 
and  of  this,  in  all  particulars  important  paid  or  deposited  the  amount  of  that  award 
upon  this  question,  are  substantially  simi-  of  the  commissioners  for  the  benefit  of 
lar.  The  court  remarked,  *  that  it  is  the  the  plaintiff,  as  ordered  by  them,  that  the 
payment  or  tender  of  the  value  assessed  by  company  have  never  acquired  any  right  or 
the  inquisition  which  gives  the  title  to  the  title  to  the  land  appraise<l,  or  to  any  ease- 
company,  and  consequently  without  such  ment  growing  out  of  it ;  and  that  none  can 
payment  or  tender  no  title  could,  by  the  now  be  acquired  under  those  proceedings, 
very  terms  of  the  law,  have  passed  to  The  abandonment  of  that  location,  and 
them.'  They  further  observed,  *  that  it  the  adoption  of  a  new  route,  and  the  con- 
can  hardly  be  questioned,  that  without  struction  of  their  road  thereon,  will  pre- 
acceptance  in  the  mode  prescribed,  the  vent  the  acquisition  of  any  such  title  or 
company  were  not  bound ;  that  if  they  had  the  perfection  of  any  such  right     It  is 
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its  charter  or  the  general  law  under  which  it  is  formed,  and  in  all 
cases  all  the  conditions  precedent  to  the  exercise  of  this  power 

insisted,  however,  that  though  the  corpora-  stitationality  of  the  act  of  Maryland,  in 
tion  liave  no  right  to  the  land,  and  have  causing  to  be  vacated  the  firU  appraised, 
never  been  seised  or  possessed  of  the  same,  and  ordering  a  new  inquisition  to  be 
yet  that  the  plaintiff,  under  the  provisions  taken.  As  there  had  been  no  payment 
of  that  act,  has  acquired  a  vested  right  to  or  tender  of  the  damages  assessed,  there 
the  damages  awarded  by  the  commission-  was  no  vested  right  to  the  land,  and  for 
ers,  and  that  that  right  became  vested  in  that  reason  the  act  was  held  constitutional 
him  when  the  awaixi  was  made  and  re-  in  vacating  the  first  inquisition.  On  the 
corded.  The  statute  requires  *  that  the  same  ground,  and,  for  that  reason  specific- 
commissiouers  shall  determine  the  dam-  ally  assigned,  the  court  in  the  case  of  Har- 
ages  which  the  owner  of  the  land  may  ringtonv.  Berkshire,  22  Pick.  (Mass.)  267, 
have  sustoined,  or  shall  be  likely  to  sus-  granted  a  mandamus  to  enforce  the  pay- 
tain,  by  the  occupatwii  of  the  savu  for  the  meut  of  damages  awarded  to  the  land- 
purposes  aforesaid.*  The  actual  taking  holder.  The  road  had  been  laid,  the  title 
and  occupation  of  the  same  for  such  pur-  to  the  easement  under  their  statute  had 
poses  is  the  foundation  upon  which  the  vested,  and  for  that  teason,  the  party  had 
biuding  character  of  that  award  is  made  a  vested  light  to  the  damages  awaided. 
to  rest.  It  is  those  circumstances  which  We  know  of  no  case,  neither  have  we 
the  commissioners  are  to  take  into  con-  been  referred  to  any,  in  which  such  dam- 
sideratiou  in  ascertaining  the  amount  of  ages  have  been  recovered,  or  in  which  the 
damages.  If,  therefore,  the  land  has  owner  of  the  land  has  been  considered  as 
never  been  taken  by  the  company  in  a  having  a  vested  right  to  the  same,  when 
manner  in  which  they  can  legally  occupy  the  corporation  had  acquired  no  right  to 
the  same,  no  damages  have  arisen,  or  can  the  land,  or  to  an  easement  growing  ont 
arise,  from  that  cause.  When  the  corpo-  of  it.  There  is  no  propriety  or  consistency 
ration  obtains  a  vested  right  to  the  land,  in  saying  that  the  plaintiff  shall  recover 
or  to  the  easement,  the  landliolder  has  a  this  compensation  for  land  which  has  never 
vested  right  to  the  damages  ;  that  specific  been  taken  or  purchased  from  him  ;  that 
act  which  vests  the  right  in  them,  gives  this  company  shall  pay  for  a  right  or  an 
also  a  vested  right  to  the  owner  of  the  easement,  which  they  never  had,  and 
land.  These  respective  rights  are  correla-  which  they  never  could  legally  ei^joy. 
tive,  and  have  a  reciprocal  relation  ;  the  If  the  line  of  this  road  had  been  so  varied 
existence  of  one  depends  upon  the  exist-  as  to  run  over  another  portion  of  the 
ence  of  the  other.  If  the  corporation  have  plaintiff's  land,  it  would  hardly  be  con- 
no  vested  right  to  the  land,  the  owner  oi  tended  that  he  would  be  entitled  to  a 
the  land  has  no  vested  right  to  the  price  double  compensation  ;  yet  such  would  be 
which  was  to  be  paid  for  it  This  is  the  the  result  if  this  action  can  be  sustained, 
very  ground  upon  which  the  cases  were  The  cases  in  England  have  no  definite 
sustained,  to  which  we  were  referred  in  the  bearing  upon  this  subject,  nor  are  they  in 
2  Me.  179 ;  4  N.  H.  517 ;  and  1  Wend,  conflict  with  the  constniction  we  have 
(N.  Y.)  53.  Two  of  these  cases  were  in  given  to  the  provisions  of  this  charter, 
assumpsit,  and  the  other  in  debt  for  the  In  that  country,  generally,  the  railroad  is 
recovery  of  a  sum  awarded  for  land  taken  located,  and  its  courses  definitely  defined, 
for  similar  purposes.  The  land-owner  was  when  the  application  is  made  to  Parlia- 
allowed  to  recover  his  damages,  and  was  ment  for  a  charter.  When  a  charter  is 
treated  as  having  a  vested  right  to  them  ;  granted,  it  is  based  upon  that  location, 
as  a  vested  right  to  the  easement  in  the  and  authority  is  granted  to  take  that 
land  had  been  acquired,  for  which  those  specific  land  for  that  purpose.  The  owner 
damages  had  been  given  as  a  compensa-  of  the  land  is  required  to  specify  the  snm 
tion.  That  is  also  the  doctrine  of  the  he  demands  for  it,  and  if  not  assented  to, 
case  in  the  10  How.  (U.  S. )  395,  for  on  inquisition  is  to  be  made  to  determine  the 
that  ground  alone  was  sustained  the  con-  value  of  the  laud.     Burkinshaw  r.  Bir- 
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must  be  perfonned,  and  all  the  steps  required  must  be  taken.^    If 

the  statute  requires  that  the  line  shall  be  surveyed  and  the  proposed 

mingham  &  Oxford  Ry.  Co.,  5  Etig.  Law  k  money  aa  awarded  by  the  commiasionera 
ICq.  492.  Under  those  charters  it  has  been  is  necessary,  and  is  to  be  treated  as  a  con« 
held  that  if  no  inquisition  is  made,  the  dition  precedent  to  the  right  of  the  com- 
uoiiipany  are  bound  to  pay  the  sum  speci-  pany  to  the  laud,  or  to  any  easement 
fied,  and  not  only  has  payment  been  en-  growing  out  of  it.  in  Neal  v.  Pittsburgh 
forced  by  mandamus^  but  the  company  &  Connellsville  K.  K.  Co.,  31  Penn.  St. 
have,  by  the  same  process,  been  compelled  19,  it  is  held  that  where  a  railway  com- 
%o  carry  into  effect  all  the  powers  delegated  pany  had  located  their  road  through  a 
to  them  by  their  charter.  Blakemore  v.  man's  land  and  had  the  damages  assessed 
Glamorganshire  Canal  Navigation,  1  My.  by  viewers  and  confirmed  by  the  courts 
k  K.  162,  163  ;  Regina  v.  The  Eastern  the  owner  of  the  land  was  entitled  to  eze« 
Counties  Ry.  Co.,  10  Ad.  &  EL  531;  cution  for  the  amount  as  upon  a  judgment 
Regina  v.  The  York  &  North  Midland  Ry.  in  his  favor,  although  the  company  had  not 
Co.,  16  Eng.  Law  &  Eq.  299.  That  doc-  taken  possession,  and  had  instituted  pro- 
trine,  however,  has  since  been  overruled  ceedings  to  ascertain  the  advantages  of 
in  the  Exchequer  Chamber,  to  which  the  another  route  with  a  view  to  change  the 
last  cited  case  was  canied  on  a  writ  of  location.  The  court  say  :  *  Though  rail* 
error.  York  &  N.  Midland  Ry.  Co.  v.  road  companies  may  make  experimental 
Regina,  18  Eng.  Jjaw  k  Eq.  206,  207,  208.  surveys  at  pleasure  before  finally  locating 
Those  chaiiiers  are  now  treated  as  confer-  their  road,  yet  cei'tainly  it  has  never  been 
ring  conditional  powers  to  take  the  land  granted  to  them  to  have  experimental  suits 
on  making  compensation  for  it.  The  ob-  at  law  as  a  means  of  chaffering  with  the 
servations  of  Jervis,  C.  J.,  in  the  last  land-owuers  for  the  cheapest  route.' " 
case,  are  very  appropriate  and  applicable  *  Whiteinan  v.  Wilmington,  &c.  R.  R. 
to  the  rights  of  the  parties  under  this  Co.,  2  Harr.  (Del.)  514  ;  Blaisdell  v. 
charter:  *The  company  may  take  land;  Winthrop,  118  Mass.  188;  Adams  v, 
if  they  do  they  must  make  fuU  compensa-  Saratoga,  &c.  R.  R.  Co. ,  10  N.  Y.  328  ; 
tion.  The  words  of  the  statute  are  per-  White  v.  Nashville,  &c.  R.  R.  Co.,  7 
missive,  and  only  impose  the  duty  of  Heisk.  (Tenn.)  518;  Lund  r.  New  Bed- 
making  full  compensation  to  each  land-  ford,  121  Mass.  286  ;  Wameait  Power  Co. 
holder,  as  the  option  of  taking  the  land  of  v.  Allen,  120  Mass.  352  ;  City  of  Buffalo, 
each  is  exercised.*  This  case,  as  well  as  in  re ;  Derby  r.  Framingharn,  &c.  R.  R. 
the  case  of  Burkinshaw  v.  The  Birming-  Co.,  119  Mass.  316 ;  Levering  v.  Philadel- 
hara  &  Oxford  Ry.  Co.,  4  Eng.  Law  &  phia,  &c.  R.  R.  Co.,  8  ^\  &  S.  (Penn.) 
Eq.  489,  establishes  the  correlative  and  458 ;  O'Hara  v.  Pennsylvania  R.  R.  Co., 
reciprocal  relation  existing  between  the  25  Penn.  St.  445  ;  Wilson  v.  Lynn,  119 
right  of  the  company  to  the  land,  and  the  Mass.  117  ;  Penn.  R.  R.  Co.  v.  Porter,  29 
right  of  the  owner  of  the  land  to  the  dam-  Penn.  St.  165  ;  Blaisdell  v.  Winthrop,  118 
ages  awarded.  If  the  land  has  been  taken  Mass.  138.  The  statute  must  be  strictly 
in  such  a  manner  as  to  vest  in  the  com-  followed,  and  if  the  proceedings  are  required 
pany  a  right  to  the  use  and  occupancy  of  to  be  brought  in  the  name  of  the  people, 
it,  compensation  is  to  be  made  ;  but  no  they  will  be  void  if  not  so  brought  Stan- 
right  to  such  compensation  can  exist  ford  ».  Worn,  27  Cal.  171 ;  Owners  v. 
where  the  land  has  not  been  taken.  The  Albany,  15  Wend.  (N.  Y.)  374  ;  Curran  v, 
authorities  upon  the  questions  involved  in  Shattnck,  24  Cal.  427  ;  West  Va.  Transp. 
this  ca.se,  we  think,  are  more  than  ordina-  Co.  v.  Volcanic  0.  &  C.  Co.,  5  W.  Va.  382; 
rily  clear  and  decisive,  and  fully  establish  Dimmick  v.  Bradhead,  75  Penn.  St.  464  ; 
the  principle  that  the  plaintiff  has  no  Darlington  v.  United  States,  82  Penn,  St. 
claim  to  these  damages,  rs  the  land  has  382  ;  San  Francisco,  &c.  Water  Co.  v.  Al- 
never  been  taken  or  occupied  by  the  cor-  meda  Water  Co.,  36  CaL  639  ;  Teick  v. 
poration  for  the  purposes  mentioned  in  Conner  County,  11  Minn.  292;  Leslie  v, 
their  charter;  and  that  the  payment  of  the  Si.  Louis,  47  Mo.  474. 
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route  filed  in  the  Secretary  of  State's  office,^  or  that  the  damages 
shall  be  appraised  and  tendered  to  the  land-owner,^  or  secured,^  all 
these  things  must  be  done  before  the  right  to  enter  upon  the  land 
exists,  as  well  as  all  other  things  required  by  the  act  creating  the 
corporation  or  by  the  general  statutes. 

Sec.  233.  Abandonment,  eflfect  of:  What  ia.  —  A  railway  com- 
pany may,  if  it  chooses  to  do  so,  abandon  a  right  of  way  which  it 
has  acquired  under  the  statute,  and  in  such  a  case,  unless  it  has, 
under  the  statute,  acquired  an  unconditional  fee  in  the  land,  it  will 
revert  to  the  former  owner.*  But  the  company  is  bound  to  pay  the 
land-owner  the  damages  sustained  from  such  taking,  and  it  cannot 
relieve  itself  from  liability  therefor  by  tendering  a  deed  to  the  land- 
owner, although  such  circumstance  may  go  in  reduction  of  dam- 
ages.* Where,  however,  proceedings  have  been  instituted  to  assess 
the  damages,  and  money  has  been  paid  to  the  sheriff  or  other  deposi- 
tary designated  by  the  statute,  the  company  cannot,  upon  an  aban- 
donment of  the  location,  recover  back  the  money.*  If,  after  having 
located  its  road  through  one  part  of  a  person's  land,  and  the  damages 
have  been  duly  assessed,  it  abandons  such  location  and  takes  another 
part  of  the  same  person's  land,  the  owner  cannot  in  an  action  of 
trespass  claim  any  damages  for  the  first  taking,  as  he  is  concluded 
by  the  award.^  The  question  as  to  whether  there  has  been  an  aban- 
donment or  not,  is  usually  one  of  fact,  to  be  determined  by  the  cir- 
cumstances of  each  case,  and  mere  non-user  for  a  long  period,  less 
than  the  period  prescribed  in  the  statute  of  limitations,  as  in  one 
case  thirteen  years,  is  not  sufficient  to  establish  an  abandonment^ 

1  Morris  &  Essex  R.  R.  Co.  v.  Blair,  9  •  Barlow  v.  Chicago,  Rock  Island,  Ac. 

K.  J.  Eq.  685.  R.  R.  Co.,  29  Iowa,  276.    In  Central  Iowa 

«  Staeey  v.  Vermont  Central  R.  R.  Co.,  R.  R.  Co.  «.  Moulton  k  Albia  R.R.  Co., 

25  Vt.   39 ;  Starr  v.  Camden  &  Amboy  67  Iowa,  249,  it  appeared  that  in  1865 

R.  R.  Co.,  24  N.  J.  L.  592.  the  Iowa  Central  R.  R.  Co.  was  organized 

»  Bensley  v.  Mountain  Lake,  Ac.  Co.,  for  the  purpose  of  constructing  a  railroad 

13  Cal.  846.  from  the  "south  line  of  the  State  by  way 

*  Hastings  v.  Burlington,  &c  R.  R.  of  Oskaloosa  to  Cedar  Falls,   in   Black 
Co.,  88  IcJwa,  816.  Hawk  County,"  and  previous  to  1868  the 

»  Pinkerton  v.  Boston  &  Albany  B.  R.  company  procnred  the  right  of  way  for  the 

Co.,  109  Mass.  527.   Abandonment  is,  how-  purpose  aforesaid  from  the  town  of  Moul- 

ever,  a  defence  to  a  claim  for  any  addi-  ton  to  Albia,  and  did  some  grading  and 

tional  damages  on  an  appeal  from  aid  quod  other  work  on  the  right  of  way  prior  to 

damnum  proceedings.     Hastings  r.  Bur-  and  during  1868.     In  1869  the  Central 

lington,  Ac.  R.  R.  Co.,  anU,  R.  R.  Co.  of  Iowa  was  organized,  and  it 

•  Hastings  v,   Burlington,  &c.   R.  R.  acquired  by  purchase  all  the  rights  of  the 
Co.,  ante.  company  first  named  south  of  Oskaloosa, 

T  Baltimore  &  S.  R.  R.  Co.  v.  Compton,    including  the  right  of  way.  grading,  and 
2  Gill  (Md.),  20.  other  work  done  thereon  between  Moulton 
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But  an  abandonment  may  be  inferred  from  a  mis-user,  —  as,  if  the 
property  is  rented  to  tenants  for  the  purposes  of  a  business  entirely 

and  Albia,  and  it  was  the  right  of  way  in  part  has  ceased  to  be  operated  or  used 
between  said  towns  which  the  defendant  for  more  than  five  years,  or  in  any  case 
sought  to  condemn  under  the  right  of  way  where  the  construction  of  a  railway  has 
act.  Beginning  in  1869,  and  including  been  commenced  by  any  corporation  or 
1871,  the  Central  R.  R.  Co.  of  Iowa  con-  person  and  work  on  the  same  has  ceased, 
stnicted  and  purchased  a  b'ne  of  railroad  and  has  not  been  in  good  faith  resumed 
from  Albia  north  to  North  wood,  and  the  for  more  than  five  years,  and  the  same  re- 
same  has  been  continuously  operated,  mains  unfinished,  it  shall  be  deemed  and 
After  1871  additions  were  made  to  the  taken  that  such  corporation  or  person  thus 
road  consisting  of  about  ten  miles  of  coal  in  default  has  abandoned  all  right  and  priy- 
and  side  tracks,  and  the  erection  of  four  ilege  oyer  so  much  as  remains  unfinished, 
station-houses,  and  in  that  and  the  sue-  as  aforesaid,  in  favor  of  any  other  corpora- 
ceeding  year  the  plaintiff  caused  the  line  tion  or  person  which  may  enter  upon  such 
between  the  towns  of  Albia  and  Moulton  abandoned  work,  as  provided  in  section 
to  be  surveyed.  In  October,  1874,  the  1261  "of  the  Code.  This  statute  went  into 
company  became  financially  embarrassed,  force  on  the  fourth  day  of  July,  1874. 
and  a  receiver  was  appointed,  who  had  Section  1261  of  the  Code  provides  that 
charge  of  the  road  until  June,  1879.  Pre-  the  right  of  way,  work,  and  grading  so 
vious  to  that  time  the  road  was  sold  under  abandoned  may  be  condemned  as  other 
a  decree  of  foreclosure  and  purchased  by  a  property;  "but  parties  who  have  previ- 
trustee,  who,  under  the  direction  of  the  ously  received  compensation  in  any  form 
court,  turned  it  over  on  the  seventeenth  for  the  right  of  way  on  the  line  of  such 
day  of  June,  1879,  to  the  plaintiff,  who  abandoned  railway  which  has  not  been 
had  been  duly  organized  in  May  of  that  refunded  by  them  shall  not  be  permitted 
year.  The  petition  stated  that  neither  of  to  recover  the  second  time  ;  but  the  value 
the  companies  abandoned  the  line  or  right  of  such  roadbed  and  right  of  way,  exclud- 
of  way  between  Moulton  and  Albia,  but  ing  the  work  done  thei-eon,  when  taken  for 
that  the  construction  of  the  road  between  a  new  company,  shall  be  assessed  to  the 
those  towns  was  prevented  by  financial  former  company  or  its  legal  representa- 
embarrassment,  and  that  plaintiff  "now  tive."  Seevers,  J.,  said :  "  Has  there  been 
intends  and  expects  to  proceed  with  de-  an  abandonment  of  the  line  between  Moul- 
spatch  to  build  the  whole  distance  from  ton  and  Albia  within  the  meaning  and 
Moulton  to  Albia,  or  cause  to  be  built  by  intent  of  the  statute  ?  It  is  insisted  there 
other  parties  for  the  plaintiff  and  in  its  has  not,  because  there  must  be  an  aban- 
interest."  These  allegations  were  denied  donment  of  the  whole  road  or  projected 
in  the  answer.  The  condemnation  pro-  line ;  that  the  statute  does  not  contem- 
ceedings  were  commenced  on  the  fifth  day  plate  a  part  of  a  road  shall  be  regarded  as 
of  July,  1879,  and  the  notice  to  the  sheriff  abandoned  when  the  greater  portion  has 
directed  him  to  have  the  right  of  way  ap-  not  only  been  constructed,  but  is  being 
praised  as  the  property  of  the  Iowa  Central  actually  operated.  If  such  had  been  the 
R.  R.  Co.,  or  its  representatives,  under  legislative  intent,  it  would,  it  is  said,  have 
and  in  pursuance  of  an  act  of  the  General  been  without  doubt  clearly  expressed  as 
Assembly  passed  in  1870,  as  amended  by  being  that  such  part  which  has  ceased  to  be 
an  act  passed  in  1874,  to  amend  section  operated,  or  upon  which  part  work  has 
1260  of  the  Code.  The  notice  directed  the  ceased  for  the  period  named,  should  be 
sheriff  to  have  assessed  the  roadbed  and  regarded  as  abandoned.  The  question  to 
right  of  way,  '*  excluding  the  work  done  be  determined  is  one  of  fact,  and  no  gen- 
thereon."  The  act  of  1870  is  in  substance  *eral  rule  can  be  laid  down  applicable  to 
the  same  as  sections  1260  and  1261  of  the  all  cases.  The  statute  clearly,  we  think. 
Code,  and  the  act  of  1874  amending  sec-  contemplates  there  may  be  ati  abandon- 
tion  1260  is  as  follows  :  "In  any  case  ment  of  a  part  of  a  constructed  railway, 
where  a  railway  constructed  in  whole  or  But  the  fact  that  the  work  of  conatmction 
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foreign  to  that  for  which  the  land  was  taken,^  although  from  the 
carrying  on  of  such  business  by  the  tenants  the  company  derives  a 
profit  through  the  increase  of  its  freighting  business.  So,  as  it  is  the 
duty  of  a  railway  company  to  operate  the  whole  of  its  road,  if  it  neg- 
lects to  do  so  for  any  considerable  period  without  a  valid  excuse  for 
its  neglect  to  do  so,  such  non-user  will  operate  as  an  abandonment.^ 
The  application  of  land  devoted  to  one  public  use,  in  whole  or  in 
part  to  another  public  use,  not  siibstantially  different  in  its  objects  and 
purposes  from  the  former y  does  not  operate  as  an  abandonment  Thus 
it  has  been  held  that  a  canal  may  be  converted  into  a  railroad,'  or 
a  plank-road  into  a  railroad,^  subject  only  to  the  payment  of  such 

has  ceased  for  the  period  named,  may,  or  he  constmcted  has  not  heen  shown.     But 

may  not,  amount  to  an  abandonment  of  a  conceding  it  was,  then  the  intention  to 

part  of  a  contemplated  road.     Each  case  improve  and  extend   the   road    between 

must  be  solved  in  accordance  with  the  Albia  and  Northwood  has  been   shown, 

facts  and  circumstances.    The  usual  and  while  tliat  portion  between  Moulton  and 

ordinary  mode  of  constructing  railways,  Albia  was,   for  the  time  being  at  least, 

we  understand,  is  to  commence  at  a  recog-  abandoned  or  permitted  to  go  t4>  waste, 

nized  terminus,  and  prosecute  and  finish  There  is  not  a  single  fact  or  circumstance 

the    work  of    construction    continuously  which  tends  to  show  an  intent  to  resume 

from  such   point.      Such  was  not    done  work  south  of  Albia  until  after  the  com- 

in  this   instance.      But  when  the  work  mencement  of  the  condemnation  proceed- 

of  construction  was  resumed  in  1869  at  ing;  and  all  there  is  now  is  an  assertion  of  « 

Albia,  it  proceeded  steadily  and  contin-  purpose  on  the  part  of  the  plaintiff  to  either 

nously  from  that  point  north,  instead  of  proceed  with  the  work  of  construction  or 

south  to  Moulton.     If  there  were  sufli-  have  it  done  by  some  one  in  its  interest, 

cient  reasons  for  taking  this  course,  the  If  this  be  sufficient  under  the  statute,  it 

evidence  fails  to  so  show.     The  right  of  comes  too  late.    The  fact  that  the  company 

way  in  question  had  been  procured  at  that  under  whom  the  plaintiff  claims  became 

time,  and  grading  had  been  done  thereon,  financially  embarrassed  and  was  placed  m 

Why  was  it  not  then,  or  at  some  subse-  the  hands  of  a  receiver,   and   therefore 

quent  time,    utilized?      Nothing,  except  could  not  finish  the  work  of  constmc- 

the  survey  above  stated,  toward  the  con-  tion,  cannot  be  regarded  as  a  valid  excuse 

stniction  of  the  road  was  done  for  a  period  under  the  statute,  which  embraces  all  cases 

of  five  years  preceding  the  fourth  day  of  or  'any  case.*     We  have  no  doubt  such 

July,  1879.    The  case,  therefore,  is  within  a  case  was  contemplated  by  the  statute, 

the  statute,  unless  the  reasons  urged  by  Because  of  financial  embarrassments,  the 

the  plaintiff  excuse  performance,  or  tend  construction  of  railways  frequently  cease 

to  show  an  intent  not  to  abandon  the  for  a  longer  or  shorter  period,  and  the 

portion  of  the  road  aforesaid.    The  survey  General  Assembly  in    its  discretion  has 

alone  does  not,  we  think,  show  a  resump-  fixed  a  time  when  the  rights  obtained  by 

tion  of  the  work  of  constmction  in  good  such  company  shall  be  regarded  as  aban- 

faith,  conceding  it  was  made  after  July  4,  doned." 

1874.     Nor  can  the  constniction  of  coal         ^  Proprietors  of  Locks,  &c.  v.  Nashua 

and  side  tracks,  and  the  erection  of  station-  &  Lowell  R.  R.  Co.,  104  Mass.  1. 
houses,   between  Albia  and   Northwood,  *  People  v.  Albany  k  Vermont  R,  R. 

have  any  tendency  to  show  the  road  be-  Co.,  24  N.  Y.  261. 

tween  Moulton  and  Albia  had  not  been         •  Hatch's  Case,  18  Ohio  St  92.     See 

abandoned.     Whether  it  was  absolutely  sec  284,  "  Change  of  Use." 
essential  the  side  tracks  aforesaid  should         *  Brainard  o.  Hissisquoi  R.  R.  Co.,  48 
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damages  to  tlie  land-owner  as  be  may  sustain  from  the  change  in 
the  use.  Where  the  entry  in  the  first  instance  was  lawful,  upon  an 
abandonment  of  the  route  the  company  may  remove  all  fixtures 
placed  by  it  upon  the  land ;  ^  but  if  the  company  entered  without 
rights  all  the  fixtures  placed  by  it  upon  the  land  become  a  part  of  the 
soil  and  belong  to  the  owner  of  the  land ;  and  if  the  company  sub- 
sequently takes  proceedings  to  obtain  the  land,  upon  assessment  of 
the  damages  the  owner  of  the  land  is  entitled  to  have  the  value  of  the 
ti-ack  and  other  fixtures  assessed  to  him  as  a  part  of  the  damages.' 

A  railway  corporation  having  authority  to  condemn  lands  for  its 
roadway,  proceeded  to  exercise  the  right  and  condemned  the  plain- 
tilTs  land,  but  without  constructing  its  road  conferred  its  rights  upon 
another  corporation.  The  court  held  that,  although  the  transfer  was 
not  expressly  authorized  by  statute,  yet  there  was  no  abandonment 
of  the  land,  and  that,  as  the  plaintiff's  interest  was  in  no  way  af- 
fected by  the  transfer,  he  could  not  be  heard  to  complain.'    A  rail- 

Vt.  107.  In  this  caae  it  is  beld  that  there  place  of  the  turnpike,  except  as  to  the 
is  no  such  disparity  in  the  nature  of  the  expense  of  the  new  "way,  his  damage  must 
use  of  a  plank-road  and  a  milroad  as  to  be  restricted  to  that.  If  a  new  burden 
entitle  the  owner  of  the  fee,  whose  land  was  not  imposed  u^wn  his  estate,  he  would 
was  condemned  for  the  formf  r,  to  damages  not  have  been  entitled  to  damages  to  the 
fur  its  conversion  into  a  railroad,  as  no  extent  of  the  expense  of  constructing  the 
diSerent  or  greater  burden  was  imposed  private  way.  The  truth  is,  tliat,  owing  to 
upoii  his  land  by  the  latter  than  by  the  the  location  of  the  plaintiffs  estate,  there 
former,  and  that  the  damage  he  sustained  were  no  other  consequential  damages  to 
by  reason  of  being  deprived  of  the  use  of  which  he  was  entitled.  If  there  had  been, 
the  plank-road  being  such  as  he  sustained  upon  the  same  principle  that  he  was  al- 
in  common  with  all  the  rest  of  the  public,  lowed  damages  for  the  expense  of  the  pri- 
he  was  entitled  to  no  compensation  there-  vate  way,  he  was  entitled  to  have  them 
for,  but  that  he  was  entitled  to  damages  assessed  to  him  also ;  and  the  case  is  in 
for  the  expense  of  constructing  a  private  no  sense  an  authority  for  the  broad  propo- 
way  from  his  premises,  rendered  necessary  sition  to  which  it  has  been  cited  by  some 
by  the  construction  of  the  railroad.  This  authors,  that  a  turnpike  may  be  con- 
doctrine,  which  upon  its  face  seems  ab-  verted  into  a  railway  without  the  payment 
surd  and  contrary  to  all  authority,  is  rec-  of  additional  damages  to  the  land-owner  ; 
oncilable  with  the  cases  and  with  human  but  is  rather  a  direct  authority  for  the 
experience,  upon  the  ground  that,  from  proposition,  that  where  a  turnpike  is  con- 
the  facts  found,  the  plaintiiT*s  estate  bus-  demned  for  a  railway  the  land-owner  is 
tained  no  additional  damage  from  the  con-  entitled  to  recover  such  damages  as  he 
stniction  of  the  railway,  except  h.'  to  the  p.ctua^Jy  sustains  from  the  change  of 
expense  of  the  construction  of  the  new  use. 

way,  which  was  allowed  him ;  and  the  *  Wager  v,  Cleveland,  &c.  R.  K.  Ca, 

statement  of  the  court,  that  as  no  different  22  Ohio  St  556. 

or  greater  burden  was  imposed  upon  his  »  Matter  of  Long  Island  R.  R.  Co.,  6 

estate  he  was  not  entitled  to  damages,  T.  &  C.  (N.  Y.)298;  Graham  «.  Conners- 

merely  amounts  to  this,  —that  while  the  ville,  &c.  R.R.  Co.,  86  Ind.  468. 

plaintiff  sustained  no  additional  damage  *  CroUey  v.  Minneapolis  &  St.  Louis 

from  the  construction  of  the  railway  in  R.R.  Co.,  80  Minn.  541. 
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way  company  may  discontinue  proceedings  instituted  by  them 
pursuant  to  the  act  delegating  the  power,  to  acquire  title  to  lands, 
at  any  time  before  the  title  is  acquired  and  the  rights  resulting 
therefrom  have  become  vested  in  the  property-holder.^  But  the 
corporation  instituting  such  proceedings  becomes  answerable  to  the 
owner  for  all  damages  occasioned  by  them.^  Thus  a  railway  com- 
pany having  power  to  take  compulsorily  certain  portions  of  an 
estate,  served  notices  to  treat  for  them.  They  afterward  abandoned 
part  of  their  undertaking,  including  the  land  comprised  in  some  of 
the  notices,  but  took  the  rest  and  paid  the  purchase-money  into 
court,  the  estate  in  question  being  the  subject  of  a  testamentary  set- 
tlement Before  the  abandonment  certain  costs,  charges,  and  ex- 
penses had  been  incurred  by  the  tenant  for  life  under  the  settlement^ 
and  certain  other  costs  were  subsequently  incurred  in  an  unsuccess- 
ful attempt  to  obtain  compensation  for  not  going  on  with  the  notice 
to  treat  in  respect  to  the  abandoned  portions.  It  was  held,  on  a 
petition  by  the  tenant  for  life  for  investment  of  the  fund  in  court, 
that  these  costs,  charges,  and  expenses  might  properly  be  paid  out 
of  the  fund  before  investment.*  After  the  report  of  the  commis- 
sioners or  viewers  is  filed  and  confirmed,  the  rights  of  the  parties 
are  determined,  subject  only  to  the  right  of  review  as  to  the  amount 
of  appraisal,  and  the  company  cannot  avoid  the  payment  of  the 
damages.^ 

1  Matter  of  Commissioners  of  Washing-         *  Matter  of  Rhinebeck,  &c.  B.  R.  Co., 

ton  Park,  66  N.  Y.  144.  67  N.  Y.  242 ;  Harding  ».  Metropolitan 

s  Leisse  v.  St.  Lonis,  &c.  R.  R.  Co.,  2  Ry.  Co.,  L.  R.  7  Ch.  164  ;  East  London 

Mo.  App.  106.  Union  v.  Metropolitan  Ry.  Co.,  L.  ^  4 

>  Re  Strathmore  Estates,  L.  B.  IS  £q.  Ezchq.  409. 
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